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JanHast paboTa MocBsIeHa UICTOPUK MEX/TyHAPOIHOTO IIPaBa 1 ero TEOPUHU.
ABTOD JenaeT 0030p CYIIECTBYIOMNX B HAyKe KOHIEMIIMA U CO CBOEH CTOPOHBI
MPUXOUT K BBIBOAY O TOM, YTO MEKyHAPOJHOE MPABO BO3HUKJIO U OPOPMUIIOCH
B 310Xy AHTMYHOCTH. PaccMaTpuBasi CTaHOBJIEHUE MEX1yHapOIHO-TTPaBOBOMN
MBICJIA, ABTOP BBIACJISIET YETHIPE €r0 ITAIA: MOJACIMPOBAHUE MEXTyHAPOJHBIX
OTHOIIIEHUI B paMKaX MU(OJIOTUH, CO3JaHNE UIEOJIOTUU MEKTyHAPOTHBIX
OTHOIIEHUH, BRIpAXXEHNE U 3aKPerlieHre MeKyHapOJHO-TIPABOBBIX B3IJIsIIOB

B OOIIIETIPAaBOBOI TEOPUH U 0Opa30BaHKE MEKYHAPOTHO-TTPABOBOUM MBICIIU

Kak TakoBou. [TogpoOHbIi aHanmu3 npoiiecca (hOPMUPOBAHUS MEKTYHAPOIHOTO
IpaBa MOKa3bIBAET, UTO MEKYHAPOTHO-TTPABOBasl MPAKTHUKA HEBO3MOXKHA Oe3
CBOEH MHTEPIIPETAIlMU B COOTBETCTBYIOIIUX TEOPETUUYECKUX KOHLETIIUAX U
HAIIPABJIEHUSIX, TIEPBbIE U3 KOTOPBIX, CJIEIOBATEBHO, TAKKE MOSIBUJIACH €I

B [IpeBHem mupe. [1o0 MHEHMIO aBTOpa, MHOTHE ME:K1yHAPOIHO-IIPABOBBIE
TeueHus, cioxupimecs B XIX—XX BB., 6epyT cCBoe HayaJio B IIPaBOBOM

MbICTU ApeBHOCTU.KHUra rnpegHazHadyeHa Jijisl nperojaaBaresiei, aClupaHToOB U
CTYJICHTOB BBICIINX IOPUANYECKUX YUeOHBIX 3aBEICHMU, JJIsI CIISIIUATNCTOB B
00J1IaCTU MeXTyHAPOIHOTO MpaBa, a TAaKkKe ISl BCEX MHTEPECYIOIIUXCS UCTOpUei
MEKAYHAPOOHOIO MpaBa.

bbK 67.412



© Bytkesuu O. B., 2008
© KOpuanueckuii ieHTp, 2008



O. B. bytkeBnu. «Y HCTOKOB MEXIyHapOJHOIO ITpaBa»

Coaep:xanue

[IpenucnoBue
Pazpen 1
I'maBa I
§ 1. Teopun NpoOUCXOKICHUST MEXTYHAPOIHOTO MIPaBa
1. JlatupoBaHue BO3HUKHOBEHHS MEXKyHAPOIHOIO
1paBa NepuoaoM eBponenckoro CpeiHeBEeKOBbSI
2. laTupoBaHre BOZHUKHOBEHHU S MEX IyHAPOJHOIO
IIpaBa JAPEeBHUM IEPUOIOM
3. JatupoBaHue 3apOXIEHUS MEXKTyHAPOAHOTO
IpOTOINpaBa JPEeBHUM MEPUOIOM (Tall MPEIbICTOPUN
ME:KyHAapOIHOIO MpaBa), a BOSHUKHOBEHUE €ro
cucteMsbl — 3noxor CpeJHEBEKOBbSI
§ 2. Borpochk! neproau3aiivii Mex1yHapoJHOro rpaBa
I'nasa II
§ 1. OcoGeHHOCTH CTAaHOBJIEHHSI ICTOPHH MEKIyHAPOIHOTO
IpaBa Kak CaMOCTOSITEIbHOM HayYHON TUCLUIUIMHBI
Konen o3HakoMUTENBHOTO (PparMeHTa.

10
10
10
10

21

28

41
59
59

65



O. B. BytkeBud. «Y UCTOKOB MEXKIYyHAPOIAHOI'O MPaBa»

Oubra BaaguvupoBHa byrkeBu4
Y HCTOKOB MEXK/IYHAPOHOI'0 NMpaBa

Penakunonnasi kojuierusi cepun «Teopust 1 MpakTHKA MeKIYHAPOHOTO NMpaBa»

JI. H. I'anenckas (ot1B. pen.), B. @. Cudopuenxo (o1B. pen.), C. B. baxun, FO. IO. bepecmHes,
B. H. Jlexxckun, B. B. 3anesanos, B. C. Heanenko, B. I1. Kupuaenko, A. U. Koenep, I1. A. Jlanmes,
C. A. Maaunun, . E. Tapxanoe

Penenzenrtnr:

0. U. Tuynos, 0okmop ropuduueckux Hayk, npogheccop, 3acaydxcertulii opucm Poccutickol
Deoepayuu I. H. Kyporoxos, 0okmop 1opuouueckux Hayk, npogheccop, 3aeedytouiuti Kagheopori KoH-
CIMUMYUUOHHO20 U MEHCOYHAPOOHO20 NPABA HPUoUUeckozo gpakyrbmema Kazanckozo zocyoapcmeer-
HO20 YHUBepcumema



O. B. BytkeBud. «Y UCTOKOB MEXKIYyHAPOIAHOI'O MPaBa»

IIpeaucaosue

CeronHs1 yXe OYEBHJIHA Ha3peBIlasi HEOOXOAMMOCTh M3YYEHHS MPOOJIeM MPOUCXOKIACHHUS U
CTAQHOBJIEHUSI MeXIyHapoAaHoro mnpasa. [locneqHee BpeMsi B MEXIyHApOAHO-TIPABOBOW Hayke Bce
yaie BBICKa3bIBAIOTCS MHEHHUsI O HEIOCTATOYHON W3YYEHHOCTH 3TOW cepbl MPaBOBOM TEOPHH.
OnHako OOJIBIIMHCTBO aBTOPOB OTPaHMUYMBACTCS JIUIIL YTBEPKJACHUEM HEOOXOIMMOCTH COOTBET-
cTByIoIero aHaim3a. Ho nake monoOHbIe yTBEPkKIEHHS KacaloTcs TMOO UCTOPUM MEXyHAPOAHOTO
npaBa, HaunHasi ¢ HoBoro BpeMeHu, MO0 JIpeBHETO Meprojia, HO TOJBKO HEe TaKUX acCleKTOB, Kak
3apOoXkJIEHUE MEKIyHApPOIHOTO MPOTOIpaBa U ero neppuyHoe (popmupoBanue. B pesynbrate ucropusi
Me:KJyHAPOIHOTO TpaBa sIBJISIETCs HauMeHee pa3paOOTaHHON OTPACIIbio €ro TEOpUH. A K Mepuoay u
0COOEHHOCTSIM ero (POpPMHUPOBaHKS B IPEBHOCTH HayKa BOOOIIE 0OpaIaiach MeHee BCero, IaTupys
€ro MOsIBJICHUE JIOCTATOYHO MO3JHEN 3MO0X0M (MepruogoM eBporieickoro CpeTHEBEKOBbsS WU J1aXke
XIX n XX BB.).

MoXHO Ha3BaTh HECKOJIBKO MPUYUH TAKOTO COCTOSIHMS HayKu. Bo-mepBbix, camMo MexayHa-
POIHOE MPABO CTAJIO MPU3HAHHOM MPABOBOW CUCTEMOM B AOCTATOYHO MO3JHEE BpeMs. Bo-BTOpBIX,
B TEOPUU MpaBa rOCHOICTBOBAIN OIpee/IeHHbIE TEH/ICHIIUY, He TIO3BOJISIIOIINE PACKPHITh B TIOJIHOM
Mepe ero CyIHOCTb (HarpuMep, MpeyBeInYeHHbIe TO3UTUBU3M 1 HOPMATUBU3M, €BPOMOIIEHTPU3M,
9TaTU3M). DTH U JIpyrre MpoOIeMbl IOIroe BpeMsi 00YCIIOBIMBAIM OTCYTCTBHE UCTOPUN MEKTyHa-
POZIHOTO MpaBa Kak OT/AEIbHON OTPAC/IA HAYKU U TIOHbIHE 00YCIIOBIMBAIOT OTCYTCTBUE CAMOCTOSITE b~
HBIX UCCJIEOBAHUI MO UCTOPUM MEKAYHAPOTHO-TIPABOBBIX YUEHUI.

Takyo cuTyaldio ¢ U3yYeHUEM MPOUCXOXKJICHUSI U APEBHErO Meproa CTAHOBJICHUS] MEXILy-
HAPOJIHOTO MpaBa MOXKHO MPOCJEIUTh HA PUMEPE PUMCKOIO jus gentium. Ta OTpacib PUMCKOIO
TIpaBa JIoJIroe BpeMsl CUUTAJIACh MTPSIMBIM MTPEIIECTBEHHUKOM KJIACCUUECKOTO (€BPOIENCKOro) Mex-
AyHApOAHOIO MpaBa, MOCKOJIbKY CaMO PUMCKOE MPaBO M PUMCKasl MTPaBOBasi IMBUIIM3AIUS SIBIITUCDH
OCHOBOM (pOPMHUPOBAHUSI TIUBUIIM3AIIUN €BPOIEHCKON. YUeHble TakKe yYTBEPkIalId, YTO B MEPHOLL
(popmupoBaHus jus gentium y:ke CyIIECTBOBAJIO TOCYAAPCTBO. DTO OTBEYAJIO ITATUYECKOMY BUIEHUIO
MpaBa, & UMEHHO YOeXJIEHUIO, YTO OHO C(hOPMHUPOBAIOCH KaK Pe3yJabTaT roCyJapCTBEHHOTO MPaBo-
TBOpYecTBa. OJIHAKO MCCIIEA0OBATEIM jus gentium KPUTMKOBBAIM TAKOM MOAXOM, Harmpumep, B. 3.
['pabapp cuntan, 4to jus gentium Kak MpeIeCTBEHHUK MEXAyHApOIHOro MpaBa BO3HUKAET B MPO-
1ecce MEXIUIEMEHHOT'O OOIICHMSI.

Cy11ecTBOBaHHE ME:XyHAPOIHOIO MPaBa B HEEBPONEUCKUX PErMOHAX U B MTPEIbIAYIIHNE UCTO-
pUYEeCcKue Tarbl (IO Mepuoa aHTUYHOCTH) OTPULIANIOCH. B TO e BpeMsi UMEHHO BO B3aMMOJEUCTBUN
9TUX HApOJIOB (IPEBHUX ErMNTsH, XeTTOB, HaponoB bimxuero Bocroka, Kuras, Uuauu u ap.) npo-
XOUJI0 (POPMUPOBAHKE U CTAHOBJICHUE MEKIyHAPOIHOTO rpaBa. [IoaToMy aBTOpOoM U30paH CpaBHU-
TEJIbHO-TIPABOBOW METOJI UCCeJOBaHMS (POPMUPOBAHUS M CTAHOBJIEHUS] MEKyHAPOIAHO-TTPABOBBIX
HOPM, MIPUHIIUIIOB U U/l B Pa3IUYHBIX peruoHax JlpeBHero mupa.

Heornienumoe 3HaueHue 1)1 TOHUMaHUS MPOLIECCOB UICTOPUUYECKOTO (DOPMUPOBAHMS U CTAHOB-
JIeHUsI MEXAyHAPOIHOIO MpaBa UMEIOT ayTeHTHUUYHbE UCTOYHUKHU MEXyHapOJHO-TIPABOBOTO Pery-
JMPOBaHUs ApeBHOCTU. Tak, HauMHasi co BTOpol mosoBuHb XIX B., Omaromaps apXeonoru4ecKum
packornkaM HayYHOMY MHpPY CTaJId W3BECTHBI AUILIOMAaTUYeCKUe apXuBbl apeBHUX Erumnta, Mapu,
VYrapura, XeTTckoro rocyaapcrsa u ap. Jumnomarudeckuii apxuB Tenb-371b- AMapHbI, coiepKaImmi
NepenyicKy npaBuTesiell peruoHa apeBHero bimxknero Boctoka nu Manoit A3um (HEKOTOpbIE U3 €ro
JOKYMEHTOB MOXXHO CUHMTaTh, KaKk Oy/IeT MOKa3aHO HIKE, MEXKIyHAPOJHBIMHA KBa3HIOrOBOPAMH B
BU/Ie OOMEHa MUChbMaMHU ), SIBJISIETCS OPUTMHAIBHBIM UCTOYHUKOM JIPEBHETO MEsKAyHAPOIHO-TIPAaBO-
BOTO PEryJMPOBAHMUS U MaTepHAIOM IEPBOCTENIEHHOTO 3HAYEHU S 1)1 U3yUEeHHsI POLIECCOB (hOPMHU-
POBaHUS MEKAYHAPOIHOIO MpaBa.

OpHako 1aHHasi JOKyMeHTasIbHasi 0a3a MPaKTUYECKH He TOBJIHIA HA YPOBEHb UCCIIeJOBAHHO-
CTH MEeXIyHapOJHOro MpaBa JpeBHEro nepuoia. Bo-nepsbix, U3yuyeHHeM UCTOPUU MEXyHAPOAHOTO
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MIpaBa 3aHUMAJIUCh IIPEUMYIIIECTBEHHO IOPUCTHI-IIO3UTUBUCTHI, HE YCMAaTPUBABILIME B JPEBHUX Ipa-
BOBBIX MCTOYHHMKAX MMO3UTUBHOW (DOPMBI U HUCCJIEJOBABIIKE B OCHOBHOM AEUCTBYIOILIEE, a HE CYIle-
CTBOBABIIIEE, «ACTOPUYECKOE», APEBHEE MPaBO. BO-BTOPHIX, JOCTATOYHO MO3/1HEE OOHAPYKEHHUE STUX
MCTOYHUKOB CTaJIO IPUYMHON TOTO, YTO UX BBOJAMJIM B HAYYHBII OOOPOT B OCHOBHOM He IMpeACTaBH-
TEJIM MPABOBBIX OTpaciey, a UCTOPUKH, apXeoJIory, STHOrpadbl, aHTPOIOJIOTH, KOTOPBIE HE MOIJIU
OCYLIECTBUTDb X IIPABOBOI0O aHa/IM3a. B pe3ysbTare Hayke Me:XAyHapOIHOIO MpaBa U3BECTHBI JIUIIIb
OYEHb HEMHOTOUYMCJIEHHBIE MEKAYHAPOIHO-IIPABOBbIE AKThl JPEBHOCTH (JJOTOBOPBI MECOIIOTAMCKUX
roponos Jlarama u Ymmet 3100 r. 10 H. 3., toroBop apaona Pam3eca Il u iaps xerroB Xarrycuiuca
[II1276 r. 10 H. 3. ¥ HEKOTOPbIE JPYTHUE).

Lenplo aBTOpa HUKOMM OOpa3oM He SIBJISIETCS yTBEpKAECHHE HUTMIMCTUYECKOTO B3IJIsAa Ha
COCTOSIHHE MCTOPUU MEXTyHApOTHOTO Mpasa, T. €. aBTOP He CTPEMUTCS JI0Ka3aTh, YTO Bce, Hapado-
TaHHOE B 3TOM c(epe paHee, — oMMOOUHO. Tak, UCTOPUS MCCIAEIOBAHUS MEXIyHAPOIHOIO TpaBa,
€ro MpUpoOIbl U CYIIHOCTH, a B YACTHOCTH TAaKMX ACMEKTOB, KaK €ro 3aposkAeHUe, BOSHUKHOBEHMUE,
(bopMupoBaHKe 1 CTAHOBJICHUE, HACUMTHIBAET PsiJl BECbMa MHTEPECHBIX paloT.

CrpyKTypa gaHHOU pabOThl MOJUMHEHA €€ LeJN — MPEABAPSIONINIA pa3aes MOCBSIIEH aHAIN3Y
CJIOKMBLIECS B HAYKE CUTYallM C U3y4YeHHEM ero (pOpMHUpPOBAHUS U CTAHOBJIEHUS MEX JyHAPOAHOTO
npaBa(B YaCTHOCTH PAcCMaTpPUBAIOTCS CYIIECTBYIOIIUE TEOPUH €ro MPOMCXOXKICHUS, POOIeMbl 1
MIepCTIeKTUBBI M3yUYeHusI ero uctopun). MccnenoBanue cOOCTBEHHO MEXAyHAPOAHO-TTPABOBOTO Pery-
JIMPOBAHU 1, PE/ICTABIEHHOE Jlajlee, HAUMHAETCS C BBISICHEHUS] IPUYMH, IPUBEIIINX K BO3HUKHOBE-
HUIO MEXyHapoqHOro TpaBa. B yactHOCTH, uccienyioTes nporecc (popMUPOBAHUS U OCOOEHHOCTH
MEXYHAPOAHBIX OTHOLIEHUI APEBHOCTU; HAUMHAsl C MEPBBIX KOHTAKTOB COLIMAJIBHBIX YeJIOBEYe-
CKUX TpyIIl, MPOCIEKUBAIOTCS BO3HUKILME JJIs1 UX PETYJIMPOBaHUS MPOTONPABOBbIE U IPABOBbIC
HopMbl. Ha ocHOBaHMM aHanM3a 3a4aTKOB MEXAYHAPOAHOIO IpaBa, CYILECTBOBABIIUX €IIE B MEX-
IJIEMEHHBIX OTHOUIEHUSIX, ¥ UX JaJbHEHIIEro CTAaHOBJIEHUS B (pOpME MPOTOIPABOBBIX OTHOILIEHUI
JOTOCYJAPCTBEHHBIX OOIIECTBEHHBIX 00Pa30BAHMI MOXHO MPOCIEAUTh MEXaHU3M (hOPMHUPOBAHUS
COOCTBEHHO MEXIyHApOIHOTO MpaBa. OCOOEHHOCTH €ro OCHOBHBIX MHCTUTYTOB B IPEBHOCTH JJUKTO-
BAJIMCh COOTBETCTBYIOIIMMH XapaKTEPHBIMU YePTaMU JAPEBHUX CYOBEKTOB MEkKIyHAPOIHOIO IpaBa
Y 3aKOHOMEPHOCTSIMU MX OTHOILLUEHUI. 3aBepIlaeTcsl UCCeioBaHue npouecca (POpMUPOBAHUS MEX-
AYHAPOJHOTO MpaBa aHAJIM30M CTAHOBJIEHHSI TEOPETUUECKOTO OOBSICHEHHUSI €r0 HOPM M MHCTUTYTOB
B JPEBHOCTH. B yacTHOCTH, HCCenyoTcsi 0COOEHHOCTU (POPMUPOBAHUST MEKIYHAPOJHO-TTPABOBBIX
B3[JIS1JIOB, A TaKKe€ HayaJIbHbIE CTYIIEHU CTAHOBJIEHMSI OCHOBHBIX KOHLIEMIIMI MEX/JyHAPOAHOIO ITpaBa
(ecTeCTBEHHO-ITPABOBOM, MTO3UTUBUCTCKOM, TEOJIOTMUYECKOH U AP.).

Bpemennble pamku vccnieioBanus npouecca (hOpMUPOBAHUS MEKIYHAPOIHOIO IpaBa ycTa-
HOBUTH CJIOKHO, IIOCKOJIBKY B JPEBHOCTU B Pa3JIMUHBIX perroHax (Ha biknem Bocroke, B Kurae,
Wupanu m fp.) sTansl CTaHOBJIEHUSI MEX/IyHAPOAHBIX OTHOIIEHHWI U MTpaBa X POHOJIOIMYECKU HE COB-
naJiaiy.

B nenom, gaHHOe HcclieloBaHUe HAaIlpaBJIeHO Ha BbISICHEHHE MPEANOChUIOK, MEXaHU3Ma U 0CO-
6eHHocTel (popMUPOBAHMUST MEXJyHAPOJHOTO IPaBa B IPEBHUI MEPUO, MOBIUSBIIHMX HA €r0 Xapak-
TEpPHBIE YEPTHl Ha MPOTSKEHUU MOCIIeAYIOMMX BeKOB. ECiM MCXoAUTh U3 TOTO, YTO MPaBO Kak 00b-
eKTUBHOE SIBJICHHE HE BO3HUKAET «U3 HHUYEro», CJAEAyeT MpU3HATh, YTO OINpe/eeHHbIE 3a4aTKu
ME:KJyHApOJHO-TIPABOBOrO PEryIMpPOBaHUs, MMPOTONPABOBbIE JIEMEHTbl BO3HUKJIM €IllEe B NEPHOL
MEXIUIEeMEHHOTO o01IeHus. Vccemys 3TH 31eMeHTHl B UX JJaJIbHEHIIeM Pa3BUTHU, MOKHO YBHUETb,
YTO MeXyHapOqHOE MPaBo 00agaeT psaoM 4epT, IPUCYIIHUX eMy Kak TPaBOBOMY PETyJIsITOpY MeK-
JOYHAPOJHBIX OTHOLIEHUH.

[IpaBoBOE peryarpoBaHue HE MOXKET OBbITh OTIEJIEHO OT CBOETO TEOPETUUECKOTO BOCIIPUSTHS,
3aKpEIUIEHUS] CBOMX OCHOBHBIX MOJIOKEHHWI B MPaBOCO3HAHMM HaponoB. He B MeHblIell Mepe U B
APEBHOCTU TMpoliecc (POPMUPOBAHUSA MEXIYHAPOJHOIO MpaBa COMPOBOXKAAJICS €ro TOJKOBAHUEM,
TeopeTnyeckuM odocHoBaHueM. [109ToMy yke B TO BpeMs BO3HUKAIOT 3a4aTKM OCHOBHBIX MEK/IyHa-
POZIHO-TIPABOBBIX KOHILIETILNI, O(POPMUBIIMXCS KaK TAKOBBIE B MOC/IEAYIOIIME UCTOPUUECKUE TIEPH-
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onbl. K coxanenuio, uctopusi GOpMUPOBAHUS U CTAHOBJICHUSI MEKAYHAPOJHO-TTPABOBBIX B3IJISI0B
Y CEerOfiHsI OCTaeTCs HeUcCeA0BaHHOU cepoii mpaBoBoit Teopru. [ToroMy B 1aHHOH padoTe Oyaer
yZIeJIeHO BHUMaHKME B TOM UKCJIEe U CTAHOBJIEHHIO TEOPETUYECKOrO OOOCHOBAHHUSI MEKIyHAPOIHOTO
npaBa y JpeBHUX HAPOAOB. A BBISIBICHUE PEalbHOTO MEXaHU3Ma M OCOOSHHOCTEH reHes3rca MexIy-
HApOJIHOTO MPaBa 1 €ro TEOPUH SIBJISIETCS CYIIECTBEHHBIM JIEMEHTOM €r0 COBPEMEHHOTO IOHUMAHU S
" YACHCHUA MCPCIICKTUB €I0 Pa3BUTHA.
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Paznea 1
TeopeTnueckoe 000CHOBaHHE HCTOPHYECKOT0
Pa3BUTHUsI MEKIYHAPO/HOr0 NMpaBa

I'maBal
OcaBenienne npoo6JjeM BO3HIKHOBEHHS U PAa3BUTHS
MeKYHAPOAHOr0 MPaBa B WPUANYECKON HAYKe

§ 1. Teopun nmpouCxXo:KAeHUS MEKTYHAPOAHOIO IMpaBa

Heuvacroe oOpaitieHre K N3y4eHHUIO HCTOPUM MEKyHApOIHOIO IpaBa U ONpee/eHHbIe Mpo-
O1eMbl ero HayKu OOYCIIOBUJIM MTPAKTUYECKH TTOJTHOE OTCYTCTBUE HAYYHOTO aHAIM3a MPUYMH, YCIIO-
BUI U MEXaHU3Ma ero NosAB/IeHNs. HernoHnmaHue 3Tux MpoLeccoB B CBOI0 0Yepeb TPUBEIIO K MOJYacC
YIIPOLIEHHOMY, & TO U OTKPOBEHHO HEBEPHOMY ITOHMMAHUIO ITPOLIECCOB, KOTOPBIE IIPOUCXOAAT B MEXK-
JOyHApOHOM IIpaBe, ¥ 3aKOHOMEPHOCTEN ero pa3Butusl. «Vcropus, — o MHEHUIO IOpUCTa-MeX yHa-
ponauka XIX B. JI. KamapoBckoro, — 0ObsICHSIET, KaKve MPUYMHBI BHI3BAIN MEXKIyHAPOJHOE MTPABO
K KM3HU M 4epe3 Kakue (pa3uchl pa3BUTHSI OHO TMOCIIEJOBATENIBHO MPOIUIO K HAllleMy BpeMeHu» .
OnHaKko MPUYMHBI, TOBJIHSBIIKE HA MOSBJICHUE MEXIyHapOTHOrO MpaBa, 0COOEHHOCTH €ro Mpouc-
X0k /1eHUs1 M (POPMUPOBAHHUE €r0 HOPM, MHCTUTYTOB M IMPUHIIMIIOB HE HAIIUTM HaJJIeKaIllero BHUMa-
HUA B Hayke. B 10 e Bpems HcciieloBaHNe MEXaHU3Ma ITPOUCXOKIEHUS MEXyHAPOIHOIO IIpaBa
HE SBJISIETCS JIUILb OTBETOM Ha BOIPOC «KOTIJa BO3HUKJIO MEKIyHapOAHOE MpaBo?» XOTs UIMEHHO B
TaKOM paKypce 3Ta podiieMa pacCMaTpUBaeTCs B IOKTPUHE. BeIsicHeHne Bonpoca 0 BOSHUKHOBEHUN
MEX1yHapOJHOIO IIPAaBa MO3BOJIMT BBISIBUTH HE TOJIBKO XPOHOJIOTMYECKOE BPEMS, HO U IPEAIIOCHLIKH
1 (paKTOpHI €r0 MOSIBIEHHUS — OCHOBHBIE KaTaJIM3aTOPbl Er0 BOSHUKHOBEHUS, a CIIEI0BATENIbHO, U €T0
OCHOBHBIE YEPTHI U CBOWCTBA.

B Hayke Mex1yHapOQHOrO ITpaBa CJI0KUJIOCh YETHIPE OCHOBHBIX HAIIPABJICHU S, PACXOAAIIMXCS
OTHOCHUTEJIHO JIAaTUPOBKM €r0 BO3HMKHOBEHHUA. [lepBoe HalpaBieHHME OTHOCUT €ro IMOSIBJIEHUE K
niepuony CpeiHEeBEKOBbSI; BTOPOE — K APEBHEMY NEPUOAY; MPEICTABUTENIN TPEThEro HANpaBJICHUS
TOBOPWJIM O MOSIBJICHUY B IIEPUOLL IPEBHOCTH JIMILIB OTAEIBHBIX 3a4aTKOB MEXIyHapOAHOIO IIpasa (0
«TIPEJBICTOPUM» MEKIYHAPOLHOIO MIPaBa WIKA O MEXIYHAPOJHOM «IIPEAIPaBe» ), a BOSBHUKHOBEHUE
COOCTBEHHO €ro CUCTEMBI AaTHPOBAIX NeprogoM CpelHEBEKOBbs; U HAKOHEL], YeTBEPTOe HalpasJie-
HHE OTHOCUT TOSIBJIEHHE ME:XIyHapOJHOTO IIpaBa K MepBOObBITHOMY (TIeMeHHOMY) nepuony. Cyiie-
CTBYIOT TaK:X€ U APYyrve B3MJISAAbl Ha JaTUPOBAHKUE BOZHUKHOBEHU S MEXKIyHAPOIHOIO IIPaBa, OJHAKO
OHU AIBJIAIOTCS MEHEE 3HAYMMBIMU U CKOpee BCIIOMOTaTe/IbHBIMU. B Ipeziesiax 9TMx HayYHbIX HallpaB-
JIEHUI B CBOIO OY€pedb MOXHO BBIIEJIUTh HECKOJIBKO TEOPUN MPOUCXOXKIEHUSI MEXKIYHAPOAHOTO
IpaBa, KOTOPbIE Pa3IMyaloTCs Mk Iy cOOOH IperoaaraeMbIMy MPEANIOCHIIKAME €r0 MOSIBJICHHS.

1. JaTupoBaHue BO3HHKHOBEHMSI MeKyHAPOIHOTO
Npasa nepuojaom esponeiickoro CpeaHeBeKkoBbs

HepBLIM W Ha IMPOTAXKCHUHN OJIUTEJIbHOIO BPEMEHU HauOosee ABTOPHUTCTHBLIM B HAYKE HaAllpaB-
JICHUEM OCTaBaJIOCh TO, KOTOPOE€ IMPEAIIOIarajo MnmoABJICHHUC MEKIYHAPOAHOIO IIpaBa B CpEIHCBEC-

! Komapoeckuii JI. OcHOBHBIE BOIPOCHI HAYKU Me:XAyHapoqHoro npasa. M., 1892. C. 58.
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kool EBporie. CyIiecTBEHHBIM HEIOCTATKOM 3TOTO HArpaBiieHUs1 ObUI €BPOIOIEHTPU3M B TO[-
Xofie K mpodieMaM MeXIyHapoqHOTO MpaBa M XapaKTEPUCTHKE ero CymrHocTd. EBpononeHTpusm
B MEK/1yHApPOJHOM IIPAaBE CBA3BIBAET Pa3BUTHE MOCIEIHETO C COOTBETCTBYIOUIMMHU TpaHChOpMalu-
SIMU €BPOIEHCKUX TOCYIApCTB, IOSTOMY CTOPOHHHMKH MO00OHOTO BUICHUSI MEXIYHAPOIHOTO IpaBa
BBIJIBUTJIY [TPEUMYILIIECTBEHHO ITATUUECKUE KPUTEPUU €r0 BOSHUKHOBEHUS U pa3BUTHs. OHO, 110 UX
MHEHHUIO, BOHUKAET BHavyasle B EBpone u pacnpocTpaHseTcs Ha rocyJapcTBa BHE €BPONENCKUX Tpa-
HMUII, KaK TOJIbKO OHU MPUOOIIAIOTCS K €BPOMNENCKOM MBIIN3auu. [T0JTHOCTBIO OHO OBUIO pa3BUTO
JMIIb B COBPeMEHHbIH nepriof. Ero BemynmM npuHiImMnaMm HeMHOTUM Oosee Tpexcot Jiet?. Otpa-
’asi OCHOBBI €BPOIOIEHTPUCTCKOTO BOCIIPUATHS MEXIYHApOJHOTO MpaBa, STO HaIpaBlieHuEe 00b-
eIUHSUIO0 OCJIBIIYIO0 YacTh UccieoBateneit MesxayHapoaHoro npaBa XIX—XX BB. [Ipudem pasHbie
€ro CTOPOHHUKH MO-Pa3HOMY AATUPYIOT MOSIBJIEHUE MEXyHAPOAHOTO MpaBa — Ha4ajioM, CEPEAUHON
11 KoHIOM Cpe/IHMX BEKOB B 3aBUCUMOCTHU OT BBIABUHYTBIX UMM IPEANIOCHUIOK U IPEAIoIaraeMbiX
KaTaJIn3aTopoB ero (popMUpoBaHUs (IOSIBJIEHUE HE3aBUCUMBIX IOCYJApCTB, NPUHLIMIIA CYBEPEHU-
TeTa, NMarcTBa 1 eJIMHON LIepKOBHOW opranu3aiuu, Pedopmariusi, Bospoxkaenue u nip.). OnHako Beex
MIpEe/ICTaBUTENIel YKA3aHHOTO HAIlpaBJIeHUsI OObEAMHSET OTPHUIIAaHKUE CYIIIECTBOBAHUS MEXyHApO-
HOTro 1paBa B JIpeBHEM MUpE, XOTsI OHU U BbIIBUTATIM OTHOCUTEIBHO 3TOTO Pa3IMUHbIE apTyMEHTHI:
«B 1enom, MexayHapogHOe MPaBO B TOM 3HAUEHWH, KaK Mbl €0 IOHUMAeM Cerldac, He CyIIECTBO-
BaJIO B aHTMYHOCTH U B TIepBo# nostoBuHe CpeaHnx BeKoB. OHO MOSIBUIOCH B pe3yJIbTaTe HeOOXOmu-
MOCTH TIOCJIe TOSIBJICHU S Psijia OTIENIbHBIX U HE3aBUCUMBIX TOCY/IAPCTB, KOTOPBIE YCTAHOBMIIH 0OPO-
COCE/ICKME OTHOIIEHUsI MeXIy co00i»>. UToOBI OIpesenuTh MPUUYMHY 3TOTro, HYy)KHO OOpPaTUThCS K
TEM KPUTEPUSIM, KOTOPbIE YUeHbIe CUMTAIN HEOOXOIUMBIMH J1JIs1 BOSHUKHOBEHUS MEKIyHAPOIHOTO
paBa.

Bo BTopoii nonoeune XIX — Havane XX B. MOMYJISPHON B HAyKe MeKIyHApPOIHOTO ITpaBa Obuia
ujiesl TOCY/IapCTBEHHOTO CYBEpEHUTETa. YUEeHbIE TOTO Meproia CTPEMIITUCH C €€ TIOMOIIBI0 00bsIC-
HUTB JII000E MEXAYHAPOIHO-TIPABOBOE siBJieHUe. He crana 31ech MCKIIIOYeHUeM M KOHIIETIIHS TTOSIB-
JieHus1 MexayHaponHoro npasa. [To Muenuio @. Jlucra, «Me:xayHapoiHOE PAaBO MOIJIO BOSHUKHYTh
TOJILKO TOrJa, Koraa Ha ucxone CpefHuX BeKoB, Hapsaay ¢ ['epMaHCKO mMIiepueil 0Opa3oBaIuCh
Y Pa3BUIIMCh OOJIBIIIME CAMOCTOSITENIbHBIE, CO3HABABIIE CBOM CYBEPEHUTET XPUCTHAHCKUE TOCyaap-
crBa Epporel (Mcnianust, ®pannms, Aurms, ABctpus, ckanauHaBckuii CeBep)»*. CBOIO MO3UIUIO
JIUCT OOBSACHSIT TEM, UTO «HEOOXOAUMBIM (PAKTUYECKUM YCIIOBUEM BO3HMKHOBEHHS MEXIyHapO[-
HOTO TIpaBa SIBJISIETCSI OIHOBPEMEHHOE CYIIECTBOBAHNE MHOTHX TOCYAAPCTB MPUOIM3UTENHHO OU-
HAKOBOTO MOTYIIECTBA, MPUYEM 3TU TOCYJApPCTBA JOJKHBI ObITh CBSI3aHBI OOIIHOCTHIO KYJIBTYPBI
MHTEPECOB U JOJDKHBI HAXOOUTHCS B IOCTOSIHHBIX M AKTMBHBIX B3AaMMOOTHOIIEHUSIX» .

B 37011 cBA3M yKa3bIBAJICS U TAKOW KPUTEPUH, KAK MOSIBJIEHUE COI03a LIMBUIM30BAaHHbIX HAIIWH,
dopmupoBanue CesiieHHON Pumckol umMriepru, oOyc/IOBUBITIIEe HEBO3MOXHOCTh CYITIECTBOBAHUS
MpUHIMIA cyBepeHuTeTa. «Jlo Tex mop, moka Hapojbl, 0Opa30BbIBABIINE “IMBUIM30BAHHBIA MUP”~
ObLTM OOBETUHEHBI pax romana, naricteoM wim CslleHHON PUMCKo# uMIiepueit, He CyIecTBOBAJIO
caMo¥ BO3MOKHOCTH M HE MOIJIO OBITh CUCTEMBI IIpaBa MeX 1y HIMU, OCHOBAHHOH Ha TAKOW MHCTUTY-
UIMH, KaK TEPPUTOPHUAJIbHBIN CYBEPEHUTET FOCYAAPCTB — IPUHLIUII, U3BECTHBIN COBPEMEHHOMY MEX-
AYHAPOIHOMY IPaBy»S.

% Lawrence T.J. The principles of international law. London, 1925. P. 14.

3 Finch G. The Sources of Modern International Law. Washington, 1937. P. 3.

4 Jlucm ®. MexiyHapogHoe paBo B cuctemMariuyeckoM usnoxeHuu. IOpoes, 1912. C. 19. TTomoGHBIX B3MISI0B MPUIEPKUBATUCH
WccrieoBaTeNy U B JasibHeIeM, Ha3biBasi Bectdanbekuii joroBop 1648 r. 1 BOSHUKHOBEHHE COBPEMEHHOM CHCTEMBI €BPONEHCKHX
rocyaapcTs, 'epMaHCKoOi IMIIepUN 1 KOHBEHILIIOHHBIE KPUTEPHH ITTABHBIMU MTPENOCHIIKAMU BOBHUKHOBEHH S ME3K TyHApOJHOTO ITpaBa
—cm.: Finch P. 3. u np. Kputuke takoro noaxopa rnocssiieHa padora Beaulac S. The Westphalia Legal Orthodoxy — Myth or Reality? /
Journal of the History of International Law. 2000. Vol. 2. Number 2. P. 148-177.

3 Jluem ®. Ykas. cou. C. 17-18.

8 Finch G. Yxkas. cou. P. 15.
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Hexkotopble aBTOpbI yTOUYHSITH, YTO MPEANIOCHUTKOM TOSIBJICHUST MEKyHAPOIHOTO MpaBa ObLIo
00pa3oBaHKe CaMOCTOSITENIbHBIX (CYBEPEHHBIX) XPUCTUAHCKUX TOCYJAPCTB M OCO3HAHME UMH CBOETO
cyBepeHuTeTa. B 0COOEHHOCTH Ha 3TOM HACTAaMBAIN yUEHbIE — CTOPOHHUKHU XPUCTUAHCKOTO MHUPO-
BO33peHUs. «B OCHOBE MOsABJICHUS MEKyHAPOAHOro Mpasa, — cuutai Y. ae Buimmep, — nexur uues
XPHUCTUAHCKOTO COOOIIEeCTBa» .

VYunTteiBasi NO3UTUBHOE OOBEAMHSIONIEE BIUSHIE X PUCTUAHCKON [IEPKBU, MOXHO TIOHSTD y4e-
HBIX, KOTOpPBIE OTCTAaUBAJIY ITY UJIel0. B yacTHOCTH OHM OTMEYaJIu, UTO «BJIMSHUE LIEPKBU TAKKE IPO-
SIBWIOCH B YJIyUIIIEHUH IIPABOBOTI'O MOJI0KEHU I UHOCTPAHLIEB», BHEAPSJIMCH PUHLIMIIBI TOCTEIPUMM-
CTBA OTHOCUTEJIBHO HUX ¥ TOOPOW BOJIM OTHOCHTENHLHO COBEPIIEHUS CIeoK ¢ HuMu®. KoHeuHo, He
OTpULIAsl TAKOTO BIIMSIHUS B LIEJIOM, HENb3sl, BO-TIEPBbIX, HE 3aMETUTh COOTBETCTBYIOIIMX MTPOrpec-
CHBHBIX HApaOOTOK U Y IPEBHUX HAPOIOB, KOTOPbIE HE ObUTM OOBEMHEHBI €JMHOMN IIEPKOBHIO, a, BO-
BTOPBIX, JAJIEKO HE BCETa XPUCTUAHCKAS PEJIMIHSA U LIEPKOBb BHOCUJIM KOHCTPYKTHBHBIN JIEMEHT B
Me:XJyHapOAHOE MPaBO (AOCTATOYHO 3/1€Ch BCIIOMHUTbh KpecToBble MOXO/1bl, pEeIMIMO3HYI0 HETEPIIH-
MOCTb U T. 11.). ElvHas XpucTraHckasi HEpKOBb JIEMCTBUTEIBHO COEVCTBOBAIA YCTAHOBJICHUIO IIPUH-
IIUIIOB 'YMaHHOCTH, B YACTHOCTH I'YMaHHU3allUK BOMHBI, OTHAKO ST IPUHIIMIIBI B CBOEM OOJIBIIIMHCTBE
MIPUMEHSIMCh TOJIBKO OTHOCUTEJILHO HAPOJIOB XPUCTHUAHCKOM Bepbl — equHoBepLeB. Ha npencrasu-
TeJIel IPYruX peJUrvid OHU HE PaclpoCTpaHsUIUCh. B TO ke BpeMsi cCOBCeM MHOUM ObUla CUTYalust
B JIPEBHUI MEPUO], KOTJla BCE HApObl HE3aBUCUMO OT CBOEH PEJIMTMU WM BEPOBAHUI OJUHAKOBO
TOJIJIeXKANN JISUCTBUSIM HOPM U IIPUHIIMIIOB ME3K/IyHAPOAHOTO OOIIEHUS U MEXIyHapOTHOTO TpaBa.
OueBUIHO, YTO UCTOPUYECKOE PAa3BUTHE U MTPOTrPECC UMEH B 3TOM BOIPOCe 0OpaTHOE B3aMMOBJIH-
SIHUE.

Ho cpeay yueHbIX XpUCTHAHCKOTO BEPOUCIIOBE/IaHUSI ObUIM U T€, KOTOPBIE XOTS U HE OTPULIAJIH
MOJTHOCTBIO POJIM XPUCTUAHCKOM LIEPKBU B Pa3BUTUU MEXAYHAPOIHOIO IpaBa, OAHAKO CUMTAIIU €e
HEJJOCTaTOYHBIM OOBSICHEHNEM €ro BOSHMKHOBEHMS. MHOTrHe M3 HUX Havyald OTCTauBaTh U CEeKy-
JSIpU3alMy MeXAyHAapoAaHoro npaBa’. bonee Toro, HEKOTOpble U3 HUX AaXe MOJarajiu, 4To MexIy-
HApOJIHOE TIPAaBO «OYEHb MAJIO WJIM Jake BOOOIIe HUYEro He YHAC/IeNOBaJIO OT XpUCTHaHCTBax» !°.
OTpuniasi peTUruo3HbIA (haKTOpP, OHU BBIHYKJIEHBI ObLUTH YKa3bIBaTh APYTUe MPEIIOChLIKN BO3SHUK-
HOBEHUS1 MEXIyHapOJHOIO MpaBa, U 3a4acTyl0 UCKAJIM UX B MOJUTUKO-IIPABOBOM, KYJIbTYPHON WU
Apyrou BHepenuruo3Hou cpepe. Co BpeMeHeM MOSIBUIIHCH arlooreThl BOSHUKHOBEHH S Oy piKya3HOTO
roCyJapcTBa U COOTBETCTBYIOLIEH IOCYJapCTBEHHO-IIPAaBOBOM MAEOJOTMU Kak (pakTopa CTaHOBJIE-
HUSI MEXKyHapoaHoro npasa. «CoBpeMeHHOe MeKAyHapoJHOe MpaBo, — nucai [. AHIuIoTTH, — B
3HAUUTENILHOW CTETICHU €CTh Pe3y/IbTaT AeHCTBHS MPUUYMH, PE0OPA30BABIINX MTOTUTHYECKUIA CTPOI
Egporsl mpu niepexone ot Cpeanux BekoB kK HoBomy Bpemenu»!!.

Haubonee pannum 3tanom CpeaHEeBEKOBbsl, KOTOPbHIM JATUPYIOT MOSIBJIEHHE MEkIyHapol-
Horo mnpasa, sieisercst XIII B.'2 Yacto mpu 3TOM yKa3blBalOT Ha Takue (PaKTOpbl, KaK IMOSIBJICHUE
JIT ¥ COI030B TOPTOBBIX U TIOPTOBBIX TOPOJIOB («3TH JIUTU CIIOCOOCTBOBAIM PEIEHUI0 KOH(IMKTOB
yepe3 MOCPEJHUKOB, MPEJOCTABIsUIM TOPTrOBblE MPUBWJIETMN MHOCTPAHHBIM I'OCYAApCTBaM U BelU
BOWHBI, HEOOXOAMMBIE IS 3AIUTHl CBOMX MHTEPECOB»), Pa3BUTHE MOPCKOTO IMpaBa M IMOSIBJICHUE
NEPBBIX MOPCKUX KoAeKcoB (Ponocckue mopckue 3akoHbl VI-VIII BB., 3aKOHBI HTAJIBAHCKOTO rOpoAa
Amanbdsl X B., Consolato del Mare 1255 r. u 1ip.), co3aaHue NOCTOSIHHBIX apMUH, a Tak)Ke Ha 3Ha-

" De. Visser Ch. Theory and Reality in Public International Law. Princeton, New Jersey, 1957. P. 4.

8 Finch G. Yxas. cou. P. 4.

o Komaposckuii JI. OcHOBHBIE BOIIPOCHI HAYKU MeXIyHaponHoro npasa. C. 21-22.

19 Markun L. Principles of International Law. Little Blue Book Ne 1602. Haldeman-Julius Publications. Girard, Kansas. P. 9.
1 Anyunommu /]. Kypc mexayHapoasoro npasa. M., 1961. T. 1. C. 19.

12 Steiger H. From the International Law of Christianity to the International Law of the World Citizen — Reflections on the
Formation of the Epochs of the History of the International Law // Journal of the History of International Law. 2001. Vol. 3. Number
2. P. 180.
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yenue Peneccanca n Pedopmarinm 111 pa3BUTHSI COBPEMEHHOTO MEKAyHAPOIHOTO Tpasa'. MblI He
OTPUIIAEM JIEHCTBUSI TOPTOBBIX M SKOHOMUYECKUX (PAKTOPOB KaK MPEANOCHUIOK MOSIBICHUST MEXK/TY-
HApOJIHOTO TIpaBa, OMHAKO YAMBISET MOJOOHAs MX JIaTUPOBKA; Belb eIlle APEBHUE HAPOIbI BBIHYK-
AEHbI ObLIH TIOJT BIUSIHUEM 9KOHOMUYECKUX U TOProBbIX MOTpeOHOCTEN (hOPMUPOBATH COOTBETCTBY-
IOIIe MEXaHU3MbI UX TIPABOBOTO 0OECTICUEHHUS.

MHorue eBporieiickue ydeHble BTopor nosoBuHb XIX—XX BB. cumtanmu akropom, oly-
CJIOBUBILIMM BO3HMKHOBEHHE MEXAYHAPOIHOTO MPaBa, CYIECTBOBAHUE CUCHEMbI MEHCOYHAPOOHOO
bananca cun, CO3AaHNE B MEXIYHAPOTHBIX OTHOLICHHUSIX C MOMOIIBI0 MEXKIYHAPOJHO-TTPABOBOTO
PEryJIMPOBaHUSI COCTOSTHUSI TIOTMTUYECKOTO paBHOBECH 1. DTOT MpUHIKI ObLT cchopmynupoBaH Becr-
anbeckum Mupom 1648 1., MOTOMY Kak pa3 3TOT Ioji 3a4acTyio Ha3bIBAIOT AATOW 3apOXKIECHUS MEX-
AayHapojaHoro npaga'4. OmHaKo 3To coObITHE, MMeloliee Oe3YCTIOBHYIO IIEHHOCTD JIJIsI PA3BUTHS €BPO-
MEVCKON CHUCTeMBl TOCYAAPCTB M IMpaBa, PEryIMpYIOIEero UX OTHOIICHUsI, HE MOXKET 3HAMEHOBATh
co00i1 MOSIBJIEHUST MEKIyHAPOIHOTO MpaBa Kak TakoBoOro. Bejb, «BcleaCcTBIE CBOEH UCTOPUUYECKON
MIOHSITHOCTH WJTH B pe3yJIbTaTe 3alaHOro STHOLEHTPU3Ma (YTO BEPOSITHEE) 3TO COOBITHE, C KOTOPHIM
CBSI3BIBAIOT POXKJEHUE MEKIyHAPOIHOIO MpaBa, MMeeT BeC UCKITIOUUTENBHO 17151 EBponeiickoro KoH-
TUHEHTa» ',

MBbI He OTpHUIIaeM PO MEXyHapOTHOTO MpaBa B YCTAHOBJIEHUH CUCTEMBI ME3K/IyHAPOIHOTO
OanaHca CHJI WM MEKIYHAPOJHOTO MOTMTHYECKOTO PABHOBECHS], OTHAKO CJIEAYEeT OTMETUTD, UTO ITY
POJIb OHO CTAJIO UTPATh yKE HA PAHHUX TArax MesKIyHapOAHO-TIPAaBOBOTO peryiupoBanus. Mccieno-
BaTeJIM JIPEBHETO MEXyHapOJHOTO MpaBa JOKa3bIBAIOT, YTO «JIsi OOJBIIIMHCTBA TOCYAAPCTB aHTUY-
HOT'O Meprosia MPUHIUI OajlaHca CHJT ObLT MOHATEH U 9acTo MPUMEHSUICS Ha npaktuke. B [IpeBHem
Kutae 1oOBOIBHO YacTO BO3HMKAN Pa3InvHble OObeTUHEHHS KHSKECTB C YETKO BBIPAXKEHHOM 1EJTbIO
MIPOTUBOAEHCTBHSI OOJIee MOTYILIECTBEHHBIM I'OCYAapPCTBaM, MPEJOTBPAIIeHUs] BO3MOKHOW arpeccuut
C X CTOPOHBI M CIIOCOOOB 3aIUTHI OoJiee CIa0bIX 00beJUHEHHI» 6. O CyIleCTBOBAaHUM TaKOW BaXk-
Helien (PyHKIIMY ME:XAyHApOIHOIO IIpaBa B JPEBHUI MEPUO]] CBUIETEILCTBYET U TO, YTO B TO BpEMS
«TIPAaBUTENIN HE 3HAJM TepMHUHA “OaslaHC CUJT”, HO JENCTBOBAIU TaK, OYITO OH UM ObLT M3BECTEH. ..
yCTaHABJIMBAS ME3K/1y CBOMMH roCyJapcTBaMU BCECTOPOHHEE paBHOBecue» 7. Bornee Toro, st coxpa-
HEHUS MEKTyHApOTHOro OaJlaHca OHU HepeIKO Opasii Ha ce0s1 OTHOCTOPOHHME MEKyHapOIHBIE 00sI-
3aTeJIbCTBA M YETKO WX MPHUICPKUBAIMCH '8, [IJisT MCTOPUKOB MpaBa MMEHHO MPU3HAHKWE WM OTpU-
[[aHWE TOCYJapCTBAMU MPUHIIMAIIA MEXTyHapOTHOro OajaHca CHil ObLJIO KPUTEPHEM OLIEHKH YPOBHS
Pa3BUTHS JpEeBHET0 MeskayHapoaHoro npasa. [1o Muenuio K. ®unmricona, moauTrka ypaBHOBEIIH-
BaHMsI CUJT ObUIA CBOMCTBEHHA BCEM TPEYECKMM TOCYIApCTBaM, MOCTOSIHHO M CTAOMJIBHO BIIMsUIA HA
co3faHne OObeIMHEHHH, JIUT, COI030B M KOH(MeAepalyii, 4YT0 B KOHEYHOM HMTOTe MPHUBENIO K IMOsIB-
JIHUIO Mex1yHapoaHoro npaBa B [Ipesneii ['peruu. B cBsi3u ke ¢ pumckon ucropueid, cuntaet K.
OuMIICOH, U Jaxke BO B3aMMOOTHOIIEHUSX Pa3IMYHBIX TOCYIApCTB paHHer MTaniu Mbl He Haxo-
auM Goniee sICHOM MaHMecTaly MpyuHIMIA OajlaHca CHJI, HeXeJM Ha MpUMepe TpedecKrx OOIIUH,
YTO, TI0 MHEHHUIO aBTOPA, IPUBEJIO K CHUKEHHUIO POJIM ME3KIyHAPOIHOTO MIPaBa M BO3PACTAHUIO POJIH
cuibl y pumisiH!®. B nienom, yreepxkaaeT ®WIUIMIICOH, MOMUTHKA OataHca CUJ MpHUBENa K yTBEp-
KJEHUI0 MEXAYHAPOIHOTO MpaBa B ApeBHUI nepuoa: EcTb qoctaroyHoe KONMMYecTBO apryMeHTOB,
YTOOBI MOJIOKUTETHHO YTBEPKIATh O HATMYMH OoJiee YeM MPOCTO 3a4aTKOB MEXyHapOJHOTO IpaBa
B [IpeBneit ['pettunt u Pume; npeBHre He ObLIM aOCOMIOTHO Oe3pa3luyvHbl K HPABCTBEHHBIM 00si3a-

13 Finch G. The Sources of Modern International Law. P. 5-9.

14 HmutpieB A. 1. Bectdanbscekuii Mup 1648 poky i cydacHe MixkHapoaHe npaso. Kuis, 2001.

15 Bederman D. The Spirit of International Law. Athens — London, 2002. P. 3.

16 Phillipson C. The International Law and Custom of ancient Greece and Rome. London, 1911. Vol. II. P. 101.

17 Cohen R., Westbrook R. Conclusion: The Beginnings of International Relations // Amarna Diplomacy. The Beginnings of
International Relations. Baltimore — London, 2000. P. 231.

18 Viswanatha S. V. International Law in Ancient India. 1925. P. 50.

19 Phillipson C. Ykas. cou. Vol. IL. P. 110.
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TEJIbCTBAM CIIPABEIJIMBOCTH M TYMaHHOCTH MKy HapOoJaMu, OHU He ObUTM HEBHUMATEJIBHBI K JJie-
MEHTApHBIM IpaBaM UHAWBUIOB, MTHOCTPAHIIBI HE 00S3aTENIbHO JAOJIKHBI ObUIA pacCMATPUBATHCS KaK
Bparu 1 IIMHUOHBI, 2 HOPMAJIBHBIM COCTOSTHUEM TOCYapCTB Oblila He BOMHA — €CJIM He KacaThCsl CyIIle-
CTBOBABIIIMX TOTJa BPaXJeOHBIX OTHOIIIEHUI MEkK/ly HEKOTOPBIMHU BapBapcKumu ruiemeHamu 2. Crie-
J0BaTeJbHO (PaKT YCTAHOBJIEHHS MEXIyHAPOIHOro OajaHca CUJI SIBJISIETCS HEIOCTATOUYHBIM OCHOBA-
HHUEM, YTOObI OTPHUIIATh CYIIECTBOBAHME MEXIYHAPOIHOIO MpaBa B APEBHUI MEPUOA U TaTUPOBAThH
ero nosiByieHre eporneiickum CpeHeBeKoBbeM ..

Henocratkom MHOrMX McciaeJOBaHWI NMpPEACTABUTENIE JAHHOTO HAIpaB/IEHUs SBJSAETCS UX
YTBEPXKJIEHUE O TOM, YTO MEXyHapOJHOE MPaBO MOIJIO CYILECTBOBATh JIMIIb B OTHOLIEHUSIX €BPO-
MENCKUX TOCYAAPCTB, UUBUAUBOBAHHLIX HaUUL. YUEHbIe, KOTOPbIE MPUICPKUBAINCH TUX TO3ULIM,
BBIIBUTJIM KaK KYJIbTYpPHO-LIMBUIM3ALIMOHHBIE, TaK Y UJIEOIOTMYECKUe apryMeHThl. «CoBpeMeHHOe
Me:XJyHapoaHOe NpaBo, — nucasl ®. MapreHc, — ecTb IPOAYKT KyJIbTYPHOU KU3HU U IPABOCO3HAHUS
HApOJIOB €BPOIEHCKON MBUIM3ANN» 22, DTUM, (pakThuecku, B chepy JeUCTBUS MEXTyHAPOTHOTO
MpaBa BKJIIOUAIKMCh TOJIBKO rocygapctBa EBponsl u Briociencteun Coeaunennsie [ltater Amepuku,
00beqMHEHHbIC IIEHHOCTSMU 3aIaJHOSBPOIEHCKON KyIbTypbi>®. [ToqoOHbIE B3MJISIB JOBOJIBHO YaCTO
BcTpevanuch B KoHIe XIX — Hayane XX B. B wactHoct, [Ix. batinep u C. Makkoou nucamu: «Tor,
KTO COOMPAETCsl M3ydaTh HCTOPHIO MEXIyHAPOJHOTO MpaBa, IOMKEH BKIIOYUTH BCE CBOE BOOOpaxe-
HHE, YTOOBl OUYTHUThCS B IIECTHAALIATOM BeKe. B TakoM cityyae OH JOJIKEH 3a/1aThCsl BOIIPOCOM, O
YeM AyMaJli B TO BpeMsl Te, KTO 3aHUMAJICsl BHEIIHUMHU CHOLLEHUSIMU rocyaapcTB. Hapons! u npaBu-
TEJIbCTBA U3MEHSIIOTCSI MEHEE, YEM ITO MOXKET ITOKA3aThCsl, HO B Pa3HbIE IEPUObI OHU JIENAIOT aKLIEHT
Ha pa3HbIX BOIpOcax» 4.

OpHako M Mo3Hee HEKOTOpblE MCCIIeOBATENM MPUICPKUBAINCH TeX ke no3uuuid. [lo mMHe-
Huio X. Jlayteprnaxra, «coBpeMeHHOE MeX JyHapOIHOE IPaBo B OOJIBIION Mepe 00513aHO CBOMM ITOSIB-
JIEHWEM TocyaapcTBaM 3arajia, ¥ B OCOOEHHOCTH TOCYIapCTBaM XPUCTUAHCKOW LUBHIM3ALIAN» 2.
[TomMuMoO TOrO, YTO BCE ITU OMpeEIeIEHN TPelaT OIHOCTOPOHHOCTBIO — OHU MTPU3HAIOT BKJIA[L JIUIIIb
eBPOIIEHCKON IIMBUIIN3AIMH B MOSIBJIEHHE MEK/1yHAPOIHOTO MPaBa, B HUX OOHAPYKUBAIOTCS U JIpyTHe
CYILIECTBEHHBIE HEIOCTATKU. DTO KacaeTcsl He TOJIbKO yueHbIX KoHa XIX — Hayana XX B., KOTOpbIe
MOAYEPKUBAIM CBOE€ TTOHMMAHUE MEXIYHAPOAHOrO MpaBa Kak MpaBa [MBUIM30BAHHBIX Hauuil (M.
Tay6e, ®. Maprenc, ®. Jlucr, [I. Axumnorty, JI. OnmeHreiim u 1p. ), HO ¥ HEKOTOPBIX aBTOPOB BTOPOI
nosnoBuHbl XX B. (A. ®eprpocc, [Ix. Crapk, U. Pensuk, [Ix. bpaepnu, B. ®puaman u ap.), Kotopbie
HECKOJIbKO npeyBeanurBain poib OOH kak ¢pakTopa cTaHOBIIEHUS] MEXIyHApOJHOIO MpaBa.

W 3neck ny1s npeonosnieHust €eBpONOLEHTPU3MAa B TEOPUM MEXIYHAPOAHOIO MpaBa COBPEMEH-
HOCTH TIpEJCTaBJISAETCS] HEOOXOAMMBIM OOpallieHne K ero ucrokam. [lo BepHoMy ompezeneHuio M.
[lummepMaHa, «MCTOPUYECKOe U3yUYeHUe CTAaHOBHUTCS MPOOHBIM KaMHEM TP CTOJIKHOBEHHHU JABYX
MHUPOCO3EpIIaHUI 1 ABYyX TOUEK 3peHHMs], B KOpHE BpaXIeOHBIX M HEMPUMHUPUMBIX. M MexayHa-
POAHOE TMPaBO €CTh CIYYalHbIA Pe3yJIbTaT 3araJHOEBPONEHCKON [IMBWIIM3ALIUH, TTOJTyUYUBIINI CBOE
CYILIECTBOBaHME O[] BJIMSHUEM BHEIIHUX YCJIOBUI XU3HU POMAHO-TE€PMAHCKUX HAPOJIOB, WM OHO
SIBJISIETCS] CAMOCTOSITE/IbHOM CHJION HE B JKU3HU OJHOTO Kpyra rocy/apcTB, HO BCEX HApOIOB BCETO
mupa. N oHO crieicTBUe COBIA/IeHUSI HEKOTOPBIX METAIOPUINYECKUX YCIOBUM, WX K€ OHO aBTO-

%0 Tam xe. Vol. L P. 50-51.

= Wooeley T. Introduction to the Study of International Law. New York, 1877. P. 23.

2 Mapmenc ®. CoBpeMeHHOe MekIyHapoAHOE MPaBO IMBUIN30BaHHBIX HapoaoB. CII6., 1898. T. 1. C. 183.

B Komaposckuii JI. OcHOBHBIE BOIIPOCHI HayKU MesxayHapogHoro mpasa. C. 67; Calvo M. C. Le Droit International theoretique et
pratique. Tome premier. Paris, 1880; Wheaton H. History of the Law of Nations in Europe and America from the Earliest Times to
the Treaty of Washington, 1842. New York, 1845; Ilaencon H. H. Anrno-®paniyscko-Mcnancko-Pycckoe PykoBoacTBo mo tepmu-
HOJIOTMY MEX1yHAPOAHOTro MyOIMYHOTOo MpaBa (IpaBa MUpa) ¥ MeXIyHapoaHbix opranu3anuii. Geneva — Brussels, 1983. C. 19 u ap.

2 Butler G., Maccohy S. The Development of International Law. London — New York — Toronto, 1928. P. 3.

% Lauterpacht H. International Law. Vol. 1: The General Works, Cambridge. 1970. P. 122; cm.. Takxe; Reuter P. International
Institutions. New York, 1961. P. 43; Starke J. G. Introduction to International Law. London, 1984. P. 7; AkehurstM. A. Modern
Introduction to International Law. London, 1987. P. 12; Shaw M. International law. Cambridge, 1997. P. 12 u ap.
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HOMHO IO CBOEMY MPOUCXOXKJIEHUIO U 110 CBOMM LEJISIM, HE COBIAJAIOIIMM C TEJIEOJIOTHer Ipyrux
COIMAJIbHBIX HOPMATHBHBIX sIBJICHUH. .. HO, eclii MpUHSTH yIIpeK B TOM, YTO HENb3sl CIIMIIKOM pac-
[IAPSITh UCTOPUIO MEKIYHAPOIHOTO TpaBa, pacCMaTpyBasi MHCTUTYTHI OT/ENBHBIX TOCYJapCTB, KaK
yUpekIeH!s, UMEIOIIe MUPOBOE 3HAYEHUE, TO TI0 TEM K€ OCHOBAHUSIM MOXHO YKOPSTh UCTOPUKOB
1IpaBa, KOTOpbIE UIIYT UCTOKU MeXIyHapoaHoro npasa B CpeaHue BeKa B TECHOM, OTHOCHUTEIBHO
3aMKHYTOM KpYTI'y 3a1aJHOEBPONENCKUX KaTOINYECKUX JAepkaB. Majsio Toro, 3T yrnpeku uayT ele
Aajbliie U Hen30eKHO MPUBOIAT K Pa3pyLICHUI0 TEOPUH MEKIyHAPOAHOrO MpaBa Kak MpaBa JIIIb
XPUCTUAHCKMX HAPOJIOB WJIHM MPaBa €BPONEHUCKHIX IMBUIIN30BAHHBIX HAPOIOB» 26,

Psin aBTOpOB cuMTany, 4TO IS MOSIBJICHUsI MEXIYHAPOIHOIO IMpaBa HEOOXOIUM OMpe/iesieH-
HBIA YPOBEHb KYAbIMYPbL 20CYOapCme U Haauue 00UUX KyarbmypHoix yeHHocmeli . Takoi moaxom ObL
0COOEHHO XapaKTepeH JJIsl MPeCTABUTENICH POCCUICKOW NOPEBOMIOIIMOHHON HAYKU MEKIyHApOJI-
HOro TpaBa. [109TOMy OHUM MPUXOAWIIH K BBIBOAY, UTO «HH 3TOTO MPaBa, HUA KYJIBTYPHOrO OOIIEeCTBa
rOCy/1apCTB, KaK OHM OKOHYATEJIbHO SIBJISIIOTCS B HOBBIH MEPHOJ] HICTOPHH, HAYMHAEMBbIF OOBIKHOBEHHO
¢ XVI B., He CyIECTBOBAJIO B APEBHOCTH, KOTJIa FOCYJApCTBa ObLIA M30JTMPOBAHHBIMU M BPAXKIe0-
HBIMH JIPYT K JIpyry»>’. BaKHEeHIIMM yclIoBUEM BO3HUKHOBEHHS MeXayHapoaHoro npasa ®. Map-
TEHC Ha3bIBaJI «OCO3HAHKME HAPOaMH CBOMX MOTPEOHOCTE|, TyXOBHBIX M MaTepHabHbIX, YIOBJIETBO-
PEHUS KOTOPBIX OHU HE HAXOIAT COOCTBEHHBIMHU CIIOCOOAMM, B TIpeiesiax CBOMX TEPPUTOPUii» 28,

JIumb HEeKOTOpHBIe MCCIeIoBaTeNM MPEAPUHIMAIN TIONBITKA KJIacCH(PUIMPOBaTh (haKTOPHI,
HEeoOXOoIMMBbIe /1711 BOSHUKHOBEHHSI MEXAYHAPOAHOTO npaBa. [IpeiioxkeHHbIi HayKoil (pakTop ero
TOSIBJIEHM I, @ UMEHHO — HAJIMYME HECKOJIbKMX HE3aBUCHUMBIX TOCYJApCTB, CBSI3aHHBIX MEXKIy COOOM
OOIIHOCTBIO KyIbTYphl, JI. KamMapoBckuil Ha3Basl JIMIb MPEABAPUTEIIHHBIM YCJIOBHEM TOSIBJICHUS
MeKyHapoaHoro mpaBa%. K «0ObeKTUBHBIM, (PaKTHUECKUM OCHOBAM MEKIyHAPOIHOIO MpaBa» OH
OTHOCWJI T€, KOTOPbIE HE 3aBHCAT OT YbEH-TMOO0 BOJIM, a SBJISAIOTCS M3HAYAIBHO CBOMCTBEHHBIMU
HapoJaM, y KOTOPBIX MOSIBUIOCh Me:xXAyHaponHoe mpaBo. Cpean HUX OH HasblBaJl: «1) pusnyeckue
ocobeHHOCTH EBpOTbL; 2) mieMeHHOE POJICTBO €BPONEUCKUX HAPOIOB; 3) X POICTBO JyXOBHOE; 4)
MapauIeIbHOCTh BCETO UX UCTOPUYECKOTO POCTA M Pa3BUTHSI» .

M. Tay6e npeanioxui 6osee MUPOKUN TepedeHb YCIOBUM, COOIOIEHNE KOTOPHIX TO3BOJISET
TOBOPUTH O BO3HUKHOBEHHH MEKIYHAPOIHOTO MIPaBa, XOTs UX MOKHO Ha3BaTh 0OOOIIEHUEM BCETo
TOTO, YTO OBLIO CKA3aHO Mpesk/e. «J1si cyIecTBoBaHuMs MEKIyHAPOIHOTO ITpaBa HEOOXOMMA HaTMY-
HOCTh HECKOJIBKMX TOCYIApCTB (Kak CYBEpEHHBIX €ro CyObEKTOB), CBSI3aHHBIX M OyIIEBJIEHHBIX
TpeMs1 OCHOBHBIMH KapIUHATbHBIMU UJIESIMH, COBOKYITHOCTb KOTOPBIX U 0Opa3yeT u3 cedsi BEIUKYIO
UJIEI0 MEXTYHAPOIHOTO OOIIEHUS: a) M/esl KyJIbTYpPHOTO €IMHCTBA, TO €CTh CO3HAHUE TOCYIapCTBAMMU
CBOEH NMPUHAJIEKHOCTU K OJHOU KYJIbTYpPHOI IpyIne; b) uies paBeHCcTBa, TO €CTh IPU3HAHUE TOCy-
AapcTBaMU APYT 3a JIPYrOM OAMHAKOBOHM MPaBO— M JIe€CIOCOOHOCTH, CO3HAHME UMY OOIIEH paBHO-
IIPaBHOCTH, IOPUINYECKOTO PABEHCTBA B CEMbE HAPOJOB; C) U MpaBa, TO €CTh COZHAHUE TOCcyAap-
CTBaMH HEOOXOIMMOCTHY M3BECTHOTO MPABOMOPSAKA BO B3AUMHBIX OTHOIIEHHSIX» *!.

Ha Takux no3unusx ocraBajuch eBporieiickie yueHsle ¥ Bnocneacrsuu. JI. Onmenreiim, onpe-
Aesis HeOOXOAMMBbIE [UIs TOSIBJICHU ST MEX/IyHAPOIHOTO TpaBa YCIOBUsI, TPAKTHUECKH MOBTOPSLT pac-
CYXKJIeHHsI CBOUX IpEeAIIeCTBeHHUKOB: «HeoOXonumMocTs B MeKIyHapOJHOM TpaBe He BO3HMKAJA
10 TeX TOp, MOKAa OKOHYATEJIbHO He 00pa30BajioCh MHOKECTBO TOCYIAPCTB, COBEPIIEHHO IPYyT OT
Apyra He3aBUCHMBIX . .. [Iporpecc MexIyHapOoIHOro mpaBa CaMbIM TECHBIM 00pa30M CBSI3aH MOBCIOLY
¢ 1oOeoil KOHCTUTYLIMOHHOTO TPAaBUTEIbCTBA HAJl HEOTPAaHWYEHHBIM, WM, YTO TO X€ camoe, —

% Lummepmar M. Vctopust MeyHapOIHOTO TpaBa ¢ ApeBHeHIX BpeMeH 10 1918 rona. I1para, 1924. C. 21, 85-86.
z Tay6e M. Victopusi 3apoXkieHHsI COBPEMEHHOTO Mesk JyHapogHoro npasa. CII6., 1894. T. 1. C. X.

28 Mapmenc ®. CoBpeMeHHOe MekIyHapoAHOe IIpaBo LUBMIM30BaHHbIX Haponos. T. 1. C. 19.

» Komaposckuii JI. OcHOBHBIE BOIIPOCH HAYKH MexayHapoxHoro npasa. C. 10.

30 Tam we. C. 17.

3l Tay6e M. Yka3. cou. C. 8-9.
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¢ moOeJoll NeMOKpAaTUU Haj aBTOKpaTueil... [IporpeccuBHOE pa3BUTHE MEXAYHAPOIHOTO IpaBa
3aBUCHUT IJIABHBIM 00Pa30M OT YPOBHSI OOIIECTBEHHOW HPaBCTBEHHOCTH» >, [IpakTHUECKH MOBTOPSLI
uccnenosareneil XIX — navana XX B. [Ix. bpaepnu, cunras npeanocbuikoi MOsBIEHUS MEXyHa-
POIHOTO TpaBa CHCTEMY COBPEMEHHBIX €BPOMENCKHUX TOCYIapCTB C UX aTprOyTamu (CyBEpEeHUTET,
TEPPUTOPH S, TPAKAAHCTBO) U OCO3HAHME UMHU HEOOXOAMMOCTH MUPHBIX OTHOIIEHHH, TOAYNHEHHBIX
nipaBy*?. [TogoOHbIe, JOBOJIBHO OOIIKME, B3MIAAb BhicKa3biBam [1. ['yrreHreiim, paccmarpuBast «cyIie-
CTBOBaHME HE3aBUCHUMBIX TOCYJApPCTB KaK YcIoBHEe (DOPMUPOBAHMS MEKIYHAPOJHOTO IpaBa» 4.

Hexkotopsie npuBep:keHIIbl JAHHOW TEOPUM TOSIBJIEHUsI MexXIyHapoaHoro npasa (X. Jlayrep-
naxt, D. Huc 1 1p.) OCHOBBIBAIM CBOIO MO3UIMIO HA TOM, YTO UMEHHO B Cpe/iHue BeKa MOsIBIsAeTcs
OOKMPUHA, UAU HAYKA MeHCOYHAPOOH020 npasa (UTAbSHCKAsA Y UCTIaHCKas LIKOJIbI), OCHOBOIIOJA-
rajomue teopernueckue Tpyasl @. Butropua, ®. Menuaru, [I. Corro, b. Atanel, A. IxeHTUnm,
®. Cyapeca, I'. I'pouus, C. Ilypdenaopda u np. Ucxons uz 3toro, nosiBJICHUE MEXYHAPOTHOTO
IIpaBa CTaJIM JaTMpoBaTh pasHeiMU 3TaniaMu CpeqHeBekoBbs. Hauanom 3aposkaeHuss MexIyHapoa-
HOT'0 [1paBa COIVIACHO 3TOMY BO33PEHUIO MPE/IIarajoch IpU3HATh CTAHOBJIEHUE UCIIAHCKOM, UTAJIbsIH-
CKOM, HUJIEP/IaHACKOM, aHTJIMMACKOM WJIM HEMEITKOMU IIKOJ ITpaBa U T. 1. [IprBepkeHHOCTh uccienoBa-
TeJIel TaKOW MO3ULIUU OIISTH K€ 3aCTaBIslla UX paccMaTpUBaTh MEXAYHAPOAHOE MPABO KaK MPOLYKT
eBpornenckoi nuBmin3auuu. [logTBepkieHre 3ToMy OHM HaxXOIWJIM B aBTOPUTETHBIX MCTOYHMKAX.
Tak, I'. I'porumii pazaesisiyi Mex1yHapoJAHOE ITPABO Ha TPOCTOE MTPABO HAPOJIOB U MTPABO JIYUIIIUX HAPO-
1oB: «/ TakoBO NOJIOKEHUE MMO3AHEMILIETO IPaBa HAPOIOB, — MKCAJI OH O TYMaHU3allMK BOWHBI, — HO
HE BCEX, HO CAMBIX JIyUIIIUX U3 HAX».

O HepocTaTkax TaKOro MOAX0AA CBUAETENILCTBYET TO, YTO €T0 NPUBEPKEHILIbI B OCHOBY BO3HMK-
HOBEHUS1 U CTAaHOBJIEHUS LIEJION TIPaBOBOM CUCTEMBI TOJIaraiv JIMIIb OJUH U3 €r0 BCIIOMOTaTeIbHbIX
WCTOYHUKOB — JOKTPHHY.

[TpuHuMmas 3a OCHOBY BOBHMKHOBEHHU S MEXIyHAPOJHOIO MpaBa (WM KaK ero CBU/IETEIbCTBO)
TMOsIBJIEHNE KJIACCMYECKUX TEOPETHMYECKUX padOT HAyKH MEKIyHApOAHOIO IpaBa, MCCIeJOBaTeNH,
BO-TIEPBBIX, JOCTATOYHO IMPOU3BOJILHO U30MPAK aBTOPOB U MPOU3BENICHHsI, @ BO-BTOPbIX, HEOOLIE-
HUBAJIM COOTBETCTBYIOIIYIO MEK/yHApPOJHO-IPABOBYI0 MBIC/Ib B MPEIbLIYLINE SMIOXU U NEPUOADIL.
KoHcraTtanus nosiBieHus: Me1yHapoOIHOIO IpaBa B paMKax 3TOro MOJX0/la B OCHOBHOM CBOJMJIAChH
K yrnoMuHaHusM o Tpygax I'. I'pouus, D. ne Barrens u HEKOTOpBIX Apyrux Kjaaccukos. [Ipaktuyue-
CKM He yoMHuHaJMch npousBeieHus CB. ABryctrHa biaxxenHoro, @ombl AKBUHCKOTO, APYTHUX BELLy-
IIMX JAesATesel [IEpKBU, B KOTOPBIX INIABHOE MECTO OTBOAMJIOCH BOIIPOCAM MEXyHApOIHOIO IpaBa,
HE TOBOPsI ke 0 OoJiee paHHUX CBUIETEIbCTBAX 3apOKACHHS MEXyHapOTHO-TIPABOBOM HAYKH HJIH
CYILIECTBOBAHMS €r0 MPEANOCHUIOK. DTO BO33PEHUE IPUBEJIO K TOMY, UTO MOSIBIEHUE HAYKU MEXK]LY-
HapOJHOTO Mpasa Aa ¥ IPOCTO MEKAYHAPOIHO-IIPABOBOM MBICIIY CTAJIM AATUPOBATh IEPUOIOM €BPO-
nierickoro CpefHeBEeKOBbs1. 3aTeM, OHO OOYCJIOBIJIO HEBHUMAHHE K MPEIbIIYIIMM STaram M MoXam
(bopMupoBaHus MeXyHAPOAHO-TIPABOBBIX B3IJISIIOB, UCCIIEA0BAHUE KOTOPOrO HAUIE)KUT HAYMHATD
elre ¢ ApeBHero nepuona’’.

[IpaBaa, 3T0 OCHOBaHME 151 JATUPOBKY BOBHUKHOBEHU S MEXKYHAPOAHOTO IpaBa HEJb3s1 CUU-
TaTh BIOJIHE CAMOCTOSATEIbHBIM. OHO 3apOIMIJIOCh B paMKaxX COOTBETCTBYIOIIETO HAIIPABJICHU S U TTPU-
3BaHO JIMIIIb TTOCITYKUTh €Ille OJHUM apryMEHTOM B IOJIb3Yy OOIIEel KOHIETIIMN AaTHPOBAHUSI.

32 Onnenzeiin JI. MexgynaponHoe mmpaso. M., 1948. T. 1. ITorytom 1. C. 92-98.

33 Brierly J. The Law of Nations. An introduction to the International Law of Peace. Oxford, 1963.

34 Guggenheim P. Traite de Droit international public. Avec mention de la pratique internationale et suisse. Geneve, 1967. Tome
LP.2.

3 pouuii I'. O mipase BoiHb! 1 Mupa. M., 1956. C. 627 (xuura III, rmasa IV, XIX. 1); cm. takxe: Lauterpacht H. The Grotian
Tradition in International Law // The British Year Book of International Law. 1946. London — New York — Toronto, 1947. P. 10.

36 Nanee OyJeT MoKa3aHo, 4TO MekIyHapOAHO-IIPABOBasi MBIC/Ib HE BO3HHUKJIA «HA MYCTOM MecTe», a (hOpMHpOBaIach Ha POTsI-
KEHHMU TBICSTYENICTHH, HAYMHAS C IPEBHEHIIINX MeX/IyHApOJHO-TIPABOBIX MPE/CTaBICHUI NepBOOBITHBIX HAPOIOB, KOTOPHIE, B CBOIO
ouepelib, TPaHC(HOPMUPOBAIIMCH B AHTUYHYIO, CPETHEBEKOBYIO U COBPEMEHHYIO ME:K1yHAPOJHO-IIPABOBYIO MBICIIb.
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OpnHako, maxe OOOCHOBBIBasi BO3HMKHOBEHHE MeEXIyHapomHoro mpaBa B CpeqHEBEKOBbE,
aBTOPHI YKa3bIBAIOT HA (DAKTOPBI, XapaKTEPHBIE U TSI IPEeBHETO rneproya. Tak, B [IeJIOM YCIOBHUS MOSIB-
JIEHUSI MEXIyHApOIHOTO MpaBa CBOIATCS y HUX K ciefyonmM: 1) Haauure onpeneeHHOro KO-
YecTBa CyBEPEHHBIX TOCYAApPCTB; 2) MPUOIU3UTEIHHO OIMHAKOBBIN YPOBEHD KYJIBTYPHOTO Pa3BUTHS
rOCy/1apCTB, KOTOPBI X OOBEJUHSIET, U OCO3HAHUE UMH STOTO KYJIbTYPHOTO €IMHCTBA; 3) CyIIeCTBO-
BaHME Y 9TUX TOCYIApCTB OOIIMX MEKAyHAPOAHBIX UHTEPECOB; 4) OCO3HAHUE IOCYIAPCTBAMHU HEOO-
XOAMMOCTH YPEeryJIMpOBaHUsI CBOMX B3aMMOOTHOIIIEHUI HOpMaMH TpaBa.

PaccmotpeB 3tu (hakTOphl, MOXKHO MPUITH K CIIEAYIONIMM BBHIBOAAM: BO-TIEPBBIX, HE BCE OHU
XapaKTePHBI IS PA3BUTHSI TOCYIAPCTB U MEKTOCYIaPCTBEHHBIX OTHOIIEHUH MeHHO riepuoaa Cpe-
HEBEKOBbBSI, BO-BTOPHIX, HE BCE OHM SBJISIOTCS HEOOXOAMMBIMU YCIIOBUSIMHU 1711 BOSHUKHOBEHU ST MEK-
AyHapoAaHoro mpapa. CamMo CyIIeCTBOBAaHHE HECKOJBKUX HE3aBUCHUMBIX JAPYT OT JIpyra rocylapcTB
SIBJISIETCS XapaKTEPHBIM | JTs IPEBHETO MepUO/Ia, IPUYEM ISl KOHCTaTarmuy (hakTa CyniecCTBOBaHUS
ME>X/1y HUIMH MEKIyHapOIHOro MpaBa He 005S3aTeIbHO, YTOOBI 9TU TOCYAApPCTBa UMENTN BCE YEPTHI,
CBOKMCTBEHHbBIE COBPEMEHHBIM rocymapcTBam>’.

[TpuGnMM3KTENbHO OIMHAKOBOE KYJIBTYPHOE Pa3BUTHE OCYAAPCTB TaKXkKe HE SIBJISETCS pelalo-
MM (pakKTOpOM BO3HMKHOBEHHUS MeXIyHapoaHbIX oTHouleHul. [1o muenuio O. Humnmoneaa, «Her
HUKAKMX OCHOBAaHMI pacCMaTpUBaTh PABEHCTBO IIMBUIM3AIMIA KaK HEOOXOIMMOE YCJIOBHE /IS TOTO,
YTOOBI TOCYAAPCTBA BCTYMAIHN B MEXyHAPOIHO-TPABOBBIE OTHOIICHUS» 8. Ha MX MosIBIeHue BIUSIOT
npexe Bcero (pakTopbl MOTUTHUECKOTO, BOEHHOTO, SKOHOMUYECKOTO Xapakrepa. MHorue (hakThl
CBUETENBCTBYIOT O CYIIECTBOBAaHMHM B JIPEBHEM MHUpPE MEkIyHApPOIHO-TIPABOBBIX HOPM, HEYKJIOH-
HOE COOJTIOICHNE KOTOPBIX TOCYAAPCTBAMY C Pa3IMYHBIM KYJIbTYPHBIM YPOBHEM CJIEJ1aJI0 BO3MOKHOM
pean3auio MU CBOMX MEXIYHApPOTHBIX MHTEPECOB. XOTsS OTHOCUTEIBHO rOCYAApCTB APEBHOCTH
HEJIb3$1 TIOJTHOCTBIO OTPHILIATh, YTO OHM HAXOJWJIMCH HA TIPHOTU3UTENILHO OJJHOM STare UBUIN3ALH-
OHHOT'O Pa3BUTHSI.

Uro ke KacaeTcsl HAUIMYMsl y TOCYJapCTB OOIIMX MHTEPECOB, TO HEMOC/IE0BATEIbHON Tpel-
crapysiercss uaes JI. OnrmeHreiiMa o0 TOM, YTO «B JPEBHOCTH HEe BO3HUKAJIO MEKIyHAPOTHBIX UHTE-
pecoB, 00IAIABIIMX JOCTATOYHOW CUJION ISl TOTO, YTOOBI CBSI3aTh BOGAMHO BCE IMBUIIM30BAHHbIC
rocyaapcTBa, MpUOIM3UTh UX APYT K APYTY, OOBEIUHHUTL UX B OOIIECTBO HAPOIOB», MOCKOJIBKY CaM
aBTOP JlaJiee BHIHYXK/ICH IIPU3HATh, UTO «C APYTOM CTOPOHBI, HU OJJMH HAPOJI He MOT U30eKaTh COIPH-
KOCHOBEHHS C IPyTMMU HapoAaMu», a 3TO OOJIbIlle OTBeYaeT ucrtopudeckum dakram*. O Tom, 4to
B JIPEBHOCTH BCE K€ CYILIECTBOBAJIM OOIIME MHTEPECHI, CIOCOOHBIE OObEAMHUTH TOCYIAPCTBA, CBUIE-
TEeJILCTBYET IIMPOKAS MPAKTUKA 3aKJIIOYCHUSI MEKTOCYIaPCTBEHHBIX HE TOJBKO ABYCTOPOHHUX, HO U
MHOTOCTOPOHHHX COIO30B IO MOJTUTHYECKUM, SKOHOMHUECKUM, PEITUTMO3HBIM BOIIPOCAaM, KOTOPHBIE,
KCTaTH, 00s13aTeNIbHO O(hOPMIISIIFICh MEKIYHAPOJHBIM JI0OTOBOPOM. MOKHO Ha3BaTh JIMIIb HEKOTOPHIE
W3 MHOTOUYHMCJIEHHBIX TOMY IPUMEPOB: 0OPa30BaHHBIN C 11eJIbI0 0cnabieHrsi BOGHHOTO MOTYIIeCTBa
Accupun 10KHOCUPUICKUI coto3 Bo m1aBe ¢ JJamackom (50-e rr. IX B. 10 H. 3.); CEBEpOCUPHIICKUI
coto3 Apnana (743-740 rr. 50 H. 3.); coto3 Apnaja, Jamacka, Camapuu, 'auu u Erunra (720 1. no
H. 3.), aHTUACCUPUICKHE KOAIUIIMH, co3laHHble YpapTy (719-717 rr. 10 H. 3.); KOHI'PECCHI IpeBHE-
kutaiickux rocynapcts Yen-Ty (632 r. 1o H. 3.), Ben (632 r. 10 H. 3.), llly-Tai1 (655 r. g0 H. 3.);
COI03 KUTAWCKUX IrOCYJapCTB Mof 3rujou napcrea Yxoy B cepenune VI B. 10 H. 3. u ap. I'peyeckue
TIOJIMCHI CO3/IaBaJI BOGHHBIE U PEJTMTMO3HbIE COI03bI, HarOoIee BaKHBIMU cpeii HUX Obuv [lepBast u
Bropas Adunckue nvru u [lenononecckas koHdenepanus Bo riase co Crnaproit, [lepsas (478 r. o
H. 3.) u Bropas (377 r. 1o H. 3.) Mopckue jsiuru, Kopundckas cummaxust (395 r. 10 H. 3.), DJUIMHCKOE

37 Pannne (popMBI TIOJIUTUYECKO# OpraHU3alUK: OT MEPBOOBITHOCTH K ToCyqapcTBeHHOCTH. M., 1995; AjbTepHaTHBHBIE MyTH K
muBwim3atmu. M., 2000; Kelly J. M. A Short History of Western Legal Theory. Oxford, 1992; Larsen M. T. The old Assyrian city
— state and its colonies // Mesopotamia. Copenhagen Studies in Assyriology. Vol. 4. Copenhagen, 1976; Sakellariou M. B. The polis
— state definition and origin. Athens, 1989.

38 Nippold 0. Le Developpment Historique du Droit International depuis le Congres de Vienne. Recueil de Cours. Paris, 1925. P. 8.

39 Onnenzeiinm JI. Me:xnyHaponHoe npaso. M., 1948. T. 1. ITonyrom 1. C. 86.
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(481 1. 10 H. 3.) 1 Kopundckoe (338-337 rT. /10 H. 3.) MUpHBIE 00BeTUHEHUS U JIp.). [lomoOHbIe ke
COI03bI MEX/ly rocygapcTBaMu ApeBHer Hanu (Hanpumep, co3 CeBEpOUHANNCKUX rOCYJapCcTB BO
rase ¢ Maragxoir VI-IV BB. 10 H. 3.), Mecconoramun CBUJETENBCTBYIOT O CYIIECTBOBAHUM Y HUX
00X HHTepecoB. HeKOoTOpbie aBTOPHI, CChHUTASICh HA 3aKTI0UEHHbBIC TAKUMU O0BEJMHEHUSIMU MEKTY
co00ii WK C TPETBUMHU TOCYJAPCTBAMHU JIOTOBOPBI, CUUTATN UX CYOBEKTAaMU MEXTyHapOIHOTO IpaBa
TOro BpeMeHu*’.

OTHOCUTENHLHO HEMOCPEJCTBEHHO a) MPABOBOIO yPEryJIMpOBaHUsI MEXIyHAPOJHBIX OTHOIIIE-
HUI rocygapctB [IpeBHero mMupa M 0) OCO3HaHUS UMH HEOOXOIMMOCTH TaKOrO yperyJrpOBaHUS,
CYILIECTBYET MHOTO JJOKa3aTeJIbCTB, KOTOPbIE CIIElyeT pACCMOTPETH JieTajibHee. Bo-nepBbix, MpakTh-
YECKHU BCE BOMPOCH MEkYHAPOAHBIX OTHOIIEHUH TOrO BPEMEHU MOAJIEKaTU JOTOBOPHOMY ypery-
JIMPOBAHUIO, TOTOBOpHas 6a3a npeBHUX Erunra, Mecconoramuu, XeTTCKOTo rocyiapcTpa, ACCUpPHH,
cofIepiKalnasicsi TOJIbKO B YK€ BBISIBJICHHBIX Ha CErOHs UCTOUHUKAX, OXBATHIBAET TAKUX BOIPOCOB
cOTHHU. BO-BTOpBIX, JIUIIb OCO3HAHMEM HEOOXOOVUMOCTH MPABOBOTO YPETYJIUPOBAHUS] CBOMX OTHO-
IIIEHU MOXXHO OOBSICHUTH MIPUHSITHE APEBHUMH TOCYIApPCTBAMHU MPUHIIATIA HEYKJIOHHOTO U 00pO-
COBECTHOTO COOMIONEHUST MEKIyHAPOAHBIX JOTOBOPOB. MBICIb O CYIIECTBOBAaHHMH yXKe B IPEBHOCTU
OCO3HAHUsI HEOOXOIMMOCTH IPABOBOTO PETYJIMPOBAHUS MEKTYHAPOIHBIX OTHOIIEHUI BHICKA3BIBAI,
B YaCTHOCTH, akajieMuK JI. Anekcuase: «OUeBUIHO, UTO MOMBITKA OOOCHOBATh 00SI3aTeIbHOCT Ipa-
BOIOPS/IKA, YCTAHOBJIEHHOTO BHYTPY TOTO MJIM MHOTO OOIIECTBA WM MEXKY FOCyAapCTBaMM, UMEITH
MECTO U Ha OoJjiee paHHHX 3Tarax MUPOBOW UCTOPHU, HAYMHAS C JIPEBHOCTU» 4!,

Emre ogauM (hakTopoM, KOTOpBIN SIKOOBI CBUIETENILCTBYET 00 OTCYTCTBHM MeEXKyHAPOIHOTO
1IpaBa B JPEBHUE BPEMEHA, CUUTAIIU 2ACble BOLiHbL, COCMOSIHUE NOCMOAHHOLL 8PaX#cObl MEX Y HapoO-
namu U T. .42 B cBoe Bpemsi I'. MeH BbIHeC YeTKHiA IPUTroBOp MeXIyHapomHoMy mpaBy: «Huka-
KMX COMHEHUI He MOXeT ObITh B TOM, UTO TO YTBEPKJCHUE OTBEUAET NeUCTBUTEILHOCTH. He Mup,
a UMEHHO BOWHA ObUIa €CTeCTBEHHBIM, MEPBOOBITHBIM U APEBHUM COCTOSTHMEeM. BoitHa siBisiercs
HACTOJIBKO K€ CTapblM IMOHSATHEM, KaK M caMO YeJIOBEYECTBO, a BOT MUP SIBJISIETCSI COBPEMEHHBIM
n300peTeHreM»*}. DTy UCI0 aBTOP MBITAETCA JI0Ka3aTh HA MPUMepe WHCTUTYTAa BOSHHOIUICHHBIX U
OTHOILIEHUSI K PAHEHHBIM B JIDEBHUI MEPUO/I. 3a4acTyIO CYIIECTBOBAHUE BOMH CBSI3bIBAJIU C TE3UCOM
00 OTCYTCTBUM Y IPEBHUX HAPOJOB KYJIBTYPHOTO M IIMBUIM3ALIMOHHOTO B3aMMOICHCTBHS 4.

OpaHaKo ¥ 3TOT apryMEHT He BbIIEPKUBAET KPUTUKU. Bo-TIepBbIX, CYITIIECTBOBAHUE BOMH MEX1y
rocyJlapcTBaMu, HACUJIE U arpeccusi B MEXKIyHAPOIHBIX OTHOIIIEHHUSIX ellle He JAl0T OCHOBaHU S TOBO-
PHTH 00 OTCYTCTBUU MeKTyHAPOIHOTO TIpaBa (MM XOTs Obl 0 ero Hea(h(PeKTUBHOCTH). YTBEepKACHHUE,
OyITO MEXIyHAPOJHOE MIPABO HE CYIIECTBYET MOCTOJIBKY, TIOCKOJIbKY CYIIECTBYIOT BOMHBI, SIBJISIETCS
YyTh JIM HE TEM K€ CaMbIM, YTO 1 OTPUIIAaHUE HAIIMOHAJILHOTO MpaBa rocyapcTBa Ha OCHOBaHUU (haK-
TOB HapyIlieH!s B HeM 3aKoHa. CoBpeMeHHbIE ke UCCIIeIOBaHUS (CO BTOPOU MOOBUHBI XX B.) JOKa-
3BIBAIOT, UTO IMOCTOSTHHOE COCTOSTHUE BOMHBI U BPaKAEOHOCTH MEX/1y HapoJaMH HEBO3MOKHO KaK B
pesyibTrare (pu3nYecKoi, MaTepruabHOM, (PUHAHCOBOU, SKOHOMUUYECKOW U JIP. HEBO3ZMOKHOCTHU BECTU
MOCTOSTHHBIC BOWHBI M3-3a UX OOJIBIIION 3aTPATHOCTH, TAK U B pe3yJIbTaTe HEOOXOMUMOCTU COTPYTHU-
YyecTBa MeX]y rocygapcTBamu (Ipeke BCero B SKoHOMUYeckon cdepe). B yactHocTu, B peruoHe
Hpeenero Erunra, no muenwio /1. [IpycakoBa, BoeHHast cujia He MOrJia ObITh €IMHCTBEHHBIM CIIOCO-
O60oM paspernieHrs] KOH(PIUKTOB XOTsl OBl TIOTOMY, YTO B TO BpeMsl, B YCIIOBHAX MaTepHaTbHO-TEXHU-

40 Cybichowski S. Das antike Volkerrecht. Zugleich ein Beitrag zur Konstruktion des modernen Volkerrechts. Breslau, 1907. P.
33-53; Wegner A. Geschichte des Volkerrechts. Stuttgart, 1936. P. 18-23. CerozHsi Bce yallie yueHble yKa3bIBalOT Ha OMIHOOYHOCTh
MHEHHS O TOM, YTO B IPEBHOCTH HE CYIIECTBOBAJIO MEXIyHAPOAHBIX OPraHM3aIWil, IIPUBO/S KaK IpUMeEp TpedecKie aM(pHKTHOHN,
cuMMaxuu, ceMurioutud. Cm.: Egceenxo T. I1. K uctopru Bompoca 0 HEKOTOPBIX (popMax MEKXTOCYIapCTBEHHOTO 0OUIeHHs (0 MeX-
JyHapoOmHOH opraHm3anuu 1 KoHpeneparmy) // [IpaBo u nomtuka. 2004. Ne 6 (54). C. 39.

1 Anexcuose JI. HexkoTtopsle BOIpOCH TEOpHX MeXayHapoiHOro rpasa. MimrepatreHbie HOpMEI jus cogens. Towmcu, 1982. C. 81.
42 Lummepmar M. VcTopusi M IyHApOIHOTO MpaBa ¢ ApeBHeHIX BpeMeH 10 1918 ropa. Ilpara, 1924. C. 16-17.
43 Maine H. International Law. 1888. P. 8.

* Enaunex I'. Obuiee ydenue o rocynaperse. CII6., 1908. C. 195-196.
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YEeCKOW M aJMUHUCTPATUBHO-XO3SMCTBEHHOM HE3PEIOCTH ErUIEeTCKOro OOIIEeCTBa U SKOIOTMYECKUX
npoGieM, BOEHHAasl FerTeMOHHMSI alipuopy He MMeJia IePCIIeKTUB, & OCHOBOW CO3JJaHUST B3AaMOBBITO/I-
HBIX OTHOITIGHUI CTAHOBUJICSI MEXIyHAPOJHBIA JOroBOp*.

Bo-BTOpBIX, MpaBOBOE YpEryJIMpOBaHUE BOIIPOCOB BEJECHUSI BOMHBI, CTaTyca BOCHHOIJIEHHBIX,
OKKYINHMPOBAaHHON TEPPUTOPUU U ee IpaxkjaaHckoro HaceyneHusi B [peHeit Munuu, Erunte, Xerrt-
CKOM rocynapcrse, I pern, Pume cBUIETEILCTBYIOT O BHICOKOM YPOBHE Pa3BUTHS STUX UHCTUTYTOB.
NccnenoBareno UCTOpUKM MeXyHAPOAHOTO MpaBa BaKeH Yxke caMm (pakT MPaBOBOTO YperyaupoBa-
HU$1 BOIIPOCOB BOIHBI, a HE TO, KaKasi Mépa 'yMaHHOCTH €ro Xapakrepu3oBaia. XoTs 1 GopMUpoBa-
HUE TIOHATHS TYMaHU3AllMM BOWHBI TaKKe, Kak OyJeT MOKa3aHO, OTHOCUTCSI K pEeBHEMY TEpUOY.
[Toatomy, ecnu OqHUX McceoBaTelel aHaJIu3 JPEBHUX BOCHHBIX OTHOLIEHUI PUBOAWI K BBIBOLY
00 OTCYTCTBUM MEXIYHAPOIHOIO MpaBa B TOT MEPUOM, TO IJIsI IPYyrUX OHHM ObUIM UyTb JIM HE IJIaB-
HBIM apryMEHTOM B I0JIb3Y CyLIECTBOBAaHUS (P (PEKTUBHOIO MEKAYHAPOIHO-IIPABOBOTO PETYJIUPO-
BaHU.

CortacHO BbIBOAaM MHOTMX uccienoBareneii, Hanpumep, @. Jlopana, kak pa3 BOKpyr BOWH
3aBSI3bIBAIMCH OTHOIIEHUS MEXIy rocygapcrsamu [peBHero mupa. BoiiHa, no mHenuio ®@. Map-
TEHCAa, CITYKUJIa MOTYIIIECTBEHHBIM CPE/ICTBOM JUIs1 COMMKEeHUs HaposoB. .. Kpome Toro, BoiiHa sBJisi-
J1ach OpYyAMEM, ITPU MOMOILIM KOTOPOro HApOAbl 3HAKOMUJIMCH JIpYyT ¢ Apyrom. [o 3akimouennu mupa
9TU HapO[bl 3aBSI3BIBAI MUPHBIE CHOILICHUSI U PACIIPOCTPAHSIIN TUIOABI CBOEH 0Opa30BaHHOCTH B
qyKuX 3emisix?’. BoWHBI cOCOOCTBOBAIM PAa3BUTHIO TOPrOBIIM, MEXAYHAPOAHBIX OTHOIICHUM, C
OJIHOU CTOPOHBI, ¥ Pa3BUTUIO MEKIyHAPOTHOIO IpaBa, COOTBETCTBYIOIIMX €0 UHCTUTYTOB U IPHUH-
IIUIOB — C Apyroi. CiemayeT OTMETHTh, YTO TOJOOHBIE B3IJISI/IBI ObUTH CBOMCTBEHHBI U JPEBHUM MBbIC-
mutensaM. Tak, mo MHeHuIo ['epakinTa, «cieyer 3HaTh, YTO BOMHA sBisieTcs oOmen. Boiina — “otert
Bcex” | “mapb Bcex”. OQHUX OHA AesiaeT OoraMu, Ipyrux — JIIOIbMU, OJHUX JejiaeT padaMu, Ipyrux
— CBOOO/IHBIMI».

[TonoxeHue ke 0 «IMOCTOSIHCTBE» BOMH B [IpeBHEM MUpe HE OTBEYaeT UCTOPUUYECKUM (paKTaM.

OnpezeneHHoe npeyBeaMueHNe OTPULIATEIbHOIO 3HAUeHNs BOMH B IPEBHUI NIEpHO]] OTMeYa-
nock emte B XIX B. npodeccopom B. HezabutoBcknM, yTBEep:kIaBIINM, 4TO B ApeBHOCTU U B Cpef-
HHE BeKa BOEBAJIM XOJIOMHBIM OPYKHUEM U BPYKOMAIIIHYIO, a TOTOMY BOWHBI ObUIM IMPEUMYIIIECTBEHHO
KpaTKOBpeMeHHbI 1 HeKpoBonpomuTHe*. B XX B. 10T Te3uc npopomkumit I1. CopokuH, mpeio-
KMB CBOIO TeopHio (ryKkTyauui. [Io ero MHEHHIO, «pEBOJTIOLIMM U BOWMHBI SIBJISIIOTCS HE YEM JPYTUM,
KaK JIOTUYECKUMHU U (PaKTUUECKUMU NMOCIEACTBUSMU BOZHUKHOBEHUS JIE3UHTErPAllMi TOCTOSTHHOW
CHUCTEMbI OTHOIIEHHI»* (ecu cuctemMa CTabWiIbHA, TO BOWHE NOJDKEH MPEIIeCTBOBATh JTUTEIIb-
HBI TIepro], MUPHOTO (pOPMUPOBAHMsI, CTAHOBJIEHUS W pa3BUTHs). TakuM oOpa3oM, BOMHA 00b-
eKTHBHO He MOXeT ObITh TiocTosiHHOM. [lanee I1. CopokuH mpejiaraeT Ha OCHOBE aHAJIM3a U COIO-
CTaBJIEHUS MPOJOJIKUTEILBHOCTH BOMHBI, YMCIEHHOCTH HACEIEHUS CTPaH, YUCIEHHOCTH UX apMMUH,
MHTEHCUBHOCTH BOCHHBIX JIEVICTBUI U T. I1. CDAaBHUTb BOMHBI AHTMYHOCTH, CpeaHeBekoBbs 1 Hoseil-
ntero nepuoga. CpaBHeHue BoviHbl 1914—1918 rr. ¢ BoiiHamu CpeiHUX BEKOB, KOTOpbIE MTPOIOJIKa-
JIMCh CTOJIETUSIMU, HO 3aKJII0YAJIMCh B HECKOIBKMX OUTBaX, U ¢ BoHamu pesneit ['peryin VI-II BB.
70 H. 3., COIPOBOK/IABIIMMUCS PE3KUM BCILUIECKOM B Pa3BUTHM Hay4YHOW M (PUIOCO(PCKON MbICIU
AHTUYHOCTH, — HE B T0JIb3y COBpeMEHHOCTH. ClIeOBAaTEIbHO, «IIPOCTOE YUCIIO BOEHHBIX U MUPHBIX

4 Ilpycaxos /]. b. Pannee rocynapcrso B apeBHeM Erunte. M., 2001. C. 71.

46 Banetji N. C. Volkerrecht und Kriegsrecht im alten Indien. Inaugural — Dissertation zur Erlangungn der Doktorwiirde der
juristischen Fakultat der Universitat Koln. Koln, 1935.

41 Mapmenc ®. Yxas. cou. T. 1. C. 34.

8 Cwm.: Hesabumoscruii B. A. Me:xyHaponHble o6brdan Bo BpeMst BoiiHbI // Cobpanue counnenmii. Kues, 1884. C. 150.

9 Coporcun IT. Coumanbhas KyJIbTYpHasi JuHamMuKa: ViccienoBaHust N3MeHeHUi B BobIINX crcTeMax NCKYCCTBa, NCTHHBL, STHKHY,
paea 1 obecTBeHHbIX otHoweHui. CI16., 2000. C. 620 (anm, uznanue: Sorokin P. Social & Cultural Dynamics. A Study of Change
in Major Systems of Art, Truth, Ethics, Law and Social Relationships. Boston).
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JIeT SIBJISIETCSl HEeaIleKBaTHBIM IMOKa3aTresieM JTWHAMHUKHU BOMHBI M MUpa»>’, a IMEHHO Ha HEM OCHO-
BBIBAIOTCSI MCCIIE/IOBATENH, KOTJ]da HACTAUBAIOT Ha MpeoOaJlaHui BOWH B APEBHUX MEXKIYHAPOIHBIX
OTHOIIEHUSIX M HAa 9TOM OCHOBAaHMM OTPULIAIOT CYIIECTBOBAHME IPEBHETO MEKAYHAPOIHOIO MpaBa.
OtHocutensHO [IpeBHero PriMa mccienoBartesb Ha OCHOBE aHAJIOTMYHOTO aHaJIM3a BOOOIIE AeaeT
BBIBOJ] O TOM, YTO «CIIOCOOHOCTh PUMJISIH TOAepkuBaTh Pax Romana ¢ momoribsio HeOoIbIuX BOSH-
HBIX oreparmii mopaxaet. Pax Romana B npenenax orpoMHoi Pumckoii ummnepun 0611, 6€3yCI0BHO,
MPEKPACHO OPraHU30BAHHBIM MUPHBIM COCYITIECTBOBaHUEM» . Teopus (piyKTyaliuii, BeIpaxast camy
CYIIHOCTb, WJIM MPUPOAY MEKAYHAPOJHO-ITPABOBLIX OTHOIIEHU, KOTOPbIe Pa3BUBAIOTCS YaCTO MO
KpPYTy, OTpakaeT ¥ OCOOCHHOCTH Uepe/IOBaHUsI BOSHHBIX M MUPHBIX TIEPUOJIOB JIPEBHEN UCTOPUH.

Camo noHsATME BONHBI HaXOAWJIOCh B JPEBHUI NEpPHOJ MO 3rUI0M €CTECTBEHHOIO IpaBa.
Ortciona — onpeie/ieHHble 0COOEHHOCTH, OTJMYKS MTpaBa BOWHBI B JPEBHOCTH, C OIHON CTOPOHBI, U
€ro HeMmoHMMaHHUEe CHEeLUAIMCTaMU-TIO3UTUBUCTAMU — ¢ Apyrou. IloaTomy posib 1 MeCTO BOVIHBI B
ApeBHEM OOIIeCTBE MU HEOIPABAAHHO MPEeyBeTMUUBATUCH . [10 MHEHMIO COBPEMEHHBIX UCCIIENO-
BareJieil BOBHUKHOBEHUSI MEK/IyHAPOAHOTO MpaBa, «HATMYNE MUPHBIX MEKTOCYIAPCTBEHHBIX OTHO-
IIeHWH camMo o ceOe HeJb3sl CUMTaTh 00s3aTeIbHOM OCHOBOM BO3HMKHOBEHMSI MEKIyHApPOIHOIO
npasa...Mepa “MupHOCTH”, “T'yMaHnU3Ma” MEXyHapOJHbIX OTHOILIEHU B Pa3HbIE SMOXU pa3nyHa.
Cas3bpIBaTh BO3HUKHOBEHHE ME3K1yHAPOIHOIO [TPaBa JIMIIb C TOM U3 ITUX 310X, B KOTOPYIO 3Ta Mepa
JOCTATOYHO BEJIMKA, HEOOOCHOBAHHO»?., MBI yX He OyJieM TOBOPUTh O PACIPOCTPAHEHHOUN TeOpUHr
(BOCITPUHSITON COBETCKOW JOKTPUHOM) BOWHBI KaK CJIEACTBUS YCJIOKHEHUsI BOGHHOW OpraHu3alliv
o0IIecTBa U KaKk CPeCTBa YKPETUICHUsI BJIACTH BOXK/IEH IJIeMeH, IPeBpallleHrs IJIEMEH! B eIMHbIN
HapoJl, YCHJICHUsI IPOLIECCOB CTPaTHU(UKAIIMU OOIIECTBA.

Takum 0Opa3oM, OOJBIIMHCTBO ApryMEHTOB, MPEJIOKEHHBIX /IS I0Ka3aTeIbCTBA TOSBICHUS
Me:XJyHapOJHOTO IIpaBa UMEHHO B cpeJHeBeKoBoW EBporie, He cortacyeTcs ¢ HayuHbIMU (DaKTaMHU.
BripoueM, mpoaoKUTETBHOCTh CYIIECTBOBAHUSI U ABTOPUTETHOCTh JAHHOW TIO3UIIUN MOXHO O0B-
SICHUTh JIOJITOBPEMEHHBIM OTCYTCTBHEM B MEKAYHApPOJHO-TIPABOBON HayKe MCTOPUYECKHUX CBUE-
TEJILCTB (B TOM YMCJIE TIOKYMEHTAJIbHBIX) ApeBHEro nepuoaa. TOUYKM 3peHrsi CTOPOHHUKOB BO3HUK-
HOBEHUsI MeXayHapoaHoro npaea B CpenHue Beka HanOonee TouHo w3noxui [, Ennmunaex. HaspiBas
MeXyHapOJHOE MPaBO caMoOW MO3[HEW MO BPEeMEHM BO3HMKHOBEHUS OTPAcCiIblo MpaBa, OH yTBEp-
KA, UTO «APEBHUE BOCTOYHBIC U AHTMYHBIE TOCYAAPCTBA Pa3BUIM HEKOTOPBIE, BBI3BAHHBIEC TIOTPEO-
HOCTSIMU ME3KIyHapOIHOr0 000pOTa, IPABOBBIE MOJIOKEHH S, HO HE CO3aJIM MEKAyHAPOJHOTO IpaBa,
XOTS1 CaMO CJIOBO M TOHSITHE ObLIA M3BECTHBI pUMJISTHAM. BO3MOKHOCTh TpaBONOpsKA AJIsI CAMUX
rOCyJapcTB OcTajlach 4ykJ0W co3HaHMIo [lpeBHero mmpa... Jluiip B cpelie XpUCTHAHCKUX TOCY-
JapCTB, CBA3aHHBIX MEKIy COOON MHOTUMU KYJILTYPHBIMU IeMeHTaMH, 00beqUHeHHbIX B CpeqHue
BEKa €MHOI LIEpKOBbIO, K Hauaiy HoBoro BpeMeHM 3apo:xAaloTcsi UJe U CO3HAHUE MEXIyHapo[-
HOTO TpaBa»>*. BelpakeHHasi B HavaJle MPOIILJIOrO BeKa, 3Ta MBICIb €llle W O CHUX TMOp He TepseT
CBOETO aBTOPUTETA, HECMOTPSI HA HOBbIE HayUHbIE OTKPBHITUS B cpepe Kak MeKayHapOJHOro MpaBa,
TaK ¥ MEXJYHAPOIHBIX OTHOIIEHUI, a TAK)KE UCTOPUU MEKTYHAPOAHBIX OTHOIIEHUH, aHTPOTIOJIOTUH,
MIPABOBOM M OO UCTOPHH, COITUOJIOTHA U JIp.

%9 Tam e. C. 632.

>! Tam xe. C. 634.

52 Cwm.: Pannue (popMBI OJIUTHYECKO# OPraHU3aLI|K: OT EPBOOBITHOCTH K TOCYIapcTBEeHHOCTU. M., 1995; AnbTepHaTuBHBIC ITyTH
K nuBrwmsanun. M., 2000. C. 271 u panee.

53 Tayayus M. I1I. K Bonpocy o NpOUCXOkIEHUH MexayHapoaHoro npasa // Oda<;. PEMUC. ExeronHuk UCTOpUM IpaBa U
npasoBeaenust. 2000. Bemm. 1. C. 60-61.

% Ennunex I'. Vias. cou. C. 274
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2. JlaTupoBaHne BO3HUKHOBEHMS
Me:K/IyHAPOAHOI0 NIPaBa JIPpeBHUM I1€PHO0M

Crenyroniee HanpaBieHHe, KOTOPOE U3y4aeT BOSHUKHOBEHUE MEK/1yHApPOHOIO MpaBa, MOsIBU-
JIOCh HECKOJIBKO MO3%e, U Ha HEro MOBJIMSIIM B YACTHOCTU apXeOoJIOTMYecKue, STHOrpapuueckue u
MCTOpPUYECKHE OTKPHITHS BTOPO mosioBrHbBI XIX B. OHM MOKa3anu, 4To B JPEBHUM MEpHON CyIIle-
CTBOBaJIa pa3BUTAas CHCTEMa MeXIyHapOIHOro OOIIEHH S, ¥ IOATBEPAMIIN 3TO Pa3HOOOPA3HBIMH Ipa-
BOBBIMM MCTOYHMKAMH (JIMIUIOMAaTUYECKMMU MMMCbMaMH, JI0TOBOPAaMHU, ITPABOBBIMU clieJIKaMu). JlaH-
HOE HaIlpaBJIEHUE B JIATUPOBKE MOSIBJICHUS MEXAYHAPOIHOIO MpaBa UCXOOWIO U3 TOTO, YTO €Ule B
JpeBHEeM MUpe rocyJapcTBa B CBOMX B3aUMOOTHOUIEHUIX PyKOBOACTBOBAJIMCH IIPAaBOBBIMUA HOPMAMU
Y UHCTUTYTaMH, a, CJIEIOBATEJIbHO, YYEHbIE, KOTOPBIE STOTIO HAIpaBJIEeHUs MPUIEPKUBAINCH, CTOSIIN
HAa TMO3UIIMSX CYIIECTBOBAHUS MEKAyHAPOAHOro Tpasa B ApeBHuid nepuoa. [Ipodeccop I1. Kazan-
CKHI CYMUTAJT, YTO UCTOPUIO MEXKTYHAPOTHOTO MpaBa «MOKHO HAYMHATH C TeX TOpP, KOrJja HAUMHASTCS
UCTOpUS YeJIOBeUeCKHUX OOIIecTB. .. HUKaK Hesb3s COrIaCUThCS ¢ TEMH UCCIIEIOBATENISIMU, KOTOPBIE
BOOOIIIE OTPHULIAIOT CYIIECTBOBAHME MEkIyHAPOIHOIO MpaBa B APEBHOCTU»>. Il MOATBEpXKACHUS
CBOETO B3MJIsJa OH MPUBOIWII B IPUMEP MHCTUTYTHI ¥ TPUHIIMIIBI MEX/yHAPOIHOTO MPaBa, KOTOphIe
CYILIECTBOBAJIA B MEKAYHAPOIHBIX OTHOIIEHUsIX [IpeBHEro mupa.

Kak npaBuso, cymiecTsoBaHe MeXAyHapOIHOIO MpaBa B IPEBHOCTU MPU3HABAIU T€ yUEHBIE,
KOTOpBbIE CIIeIMATbHO 3aHUMAJIMCh UCCIIEIOBaHUEM UCTOPUH 3TOro reproa. OCHOBBIBAsSICh Ha TITy00-
KOM M3y4YeHUH UCTOPUU MEKIyHApPOIHOrO MpaBa, akafeMuk B. D. 'pabapb caenan BHIBOM, UTO Clie-
AYeT «IIPeXkJe BCEro OTPEIIUTLCS OT MPEAB3SATOr0 MHEHUS, UTO B IPEBHOCTH HE CYIIIECTBOBAJIO MEK-
JOyHAPOJHOTO MpaBax»>°. B 3amajHON HayKe ujesl CyIIeCTBOBAHUS MEX TyHAPOIHOTO IPaBa B APEBHUIMA
nieprio]] Haxoausa Oolbllle CTOPOHHMKOB. Tak, Hanpumep, T. Yonkep B pabdorte «Vcropus mpasa
HApOJIOB» MHcaN: «MeXayHapoaHOe MpaBo, Oyay4Yd BOIUIOIIEHHEM MPAKTHKK TOCYJapcTB, CO BCEH
OYEBUHOCTBIO MOXKET HAUMHATBCS C MOSBJIEHUEM T'OCYAAPCTB UM CO BPEMEHH, KOrja rocyaapcTBa
HayaJl OCO3HABaTh CBOE COBMECTHOE, B3aMMOCBSI3aHHOE COCYIIIECTBOBAHME W OIIYTHJIM JUIsl ceOs
HEOOXOIMMOCTh MEKIyHAPOAHBIX B3aMMOCBS3EH, a MOTOMY JOOPOBOJIBHO MPU3HAIM €r0 B TAKOM
Ka4ecTBEe B OTHOIICHUSAX MeXIy co00ii»>’. TIomoOHYI0 MBIC/Ib, UTO «HUCTOPUS MpaBa HAPOJOB OXBa-
THIBAET BCIO MCTOPUIO YEJIOBEYECTBA», BbIpasui . Huc, paccmarpuBas yxke camMo cyujecmeosanue
HECKOMbKUX 20cy0apcme Kak JOCTATOYHYIO MPEANOChUIKY 00pa30BaHUsI MEkIyHAPOIHOro mpaBa’.
(OmHaKo 3TOro yYeHOro C TPYIOM MOKHO OTHECTH K aOCOIOTHBIM CTOPOHHHKAM CYIIIECTBOBAHMS
ME:XJyHApOJHOTO MpaBa B JPEBHOCTU, MOCKOJIBKY €rO MOSIBJIEHUE OH CBSI3bIBAJI CKOPEE C JIeATEIb-
HOCTBIO 110 M3YYEHHIO APEBHEPUMCKOTO jus gentium y4eHbIX-IOPUCTOB U MPOOYXKIEHHUEM Hay4HOTO
MHTEpeca K Hac/leIMI0 PUMCKOTO MpaBa; OCHOBHBIM KPUTEPUEM BO3HMKHOBEHHUSI MEXKYHAPOAHOTO
npaBa i D. Huca ObU10 MosiBIIeHNE MEKIyHAPOJHO-TTPABOBOM JOKTPHHBI).

[TpuBep:keH1IbI CYIIECTBOBAHUS MEXIyHAPOJHOIO IpaBa B JPEBHUI NIEPUO] OCHOBBIBAIU CBOU
apryMEHTBl Ha CYU4ecmeos8anuu MeXcOYHapoOHbIX 00bluaes , paCIpOCTPAHEHHON npakmuke 3aKao-
UEHUST MEHCOYHAPOOHLIX 002080p08 W T. 1., YKa3bIBAJIM OHU TaKkKE€ M HA HAJIMYME TeX WM UHBIX
UHCIMUMYmMo8 MexcOyHapooHozo npasa”°. ViccnenoBarenib MeXayHapoaHOro mnpasa JIpesHero Kuras

35 Kasancxkuii IT. VaeOnux MEK/LyHapOIHOTO MpaBa MyOIMYHOro U rpakaaHckoro. Opecca, 1904. C. XXI.

% n padaps B. 3. TlepBoHavanbHOE 3HaYeHUE PUMCKOTO TEpMHUHA jus gentium // YueHsle 3anucku TapTyckoro rocyaapcTBeHHOTO
yHuBepcurera. 1964. Bemn. 148. C. 7.

5 Walker T. A. A History of the Law of Nations. Vol. I. From the Earliest times to the Peace of Westphalia, 1648. Cambridge,
1899. P. 31.

38 Nys E. Les Origines du Droit International. Bruxelles — Paris, 1984. P. IIL.

¥ Com noxp.: Calvo M. C. Le Droit International theoretique et pratique. Tome premier. Paris, 1880. P. 4-5; Kunz J. L. On the
theoretical basis of the law of nations // Transactions of the Grotius Society. Volume 10: Problems of Peace and War. New York —
London, 1962. P. 115.
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B. MaptuH cuuTa, 4to rpyrma rocyaapcTs, MOCTOSIHHO MOAIEPKUBAIOIINX MEXKIY cOOOW OTHOIIIE-
HUS BOWHBI M MUPa, HE MOXXET He CO3/1aTh Ha MPAKTUKE CUCTEMY HOPM IJIsI X YPeryJIupoBaHus. « Mbl
Haxoanum 1) MOJIMTUYCCKUE U TOPIrOBLIE OTHOICHUA MEXKAY IrOCyaapCTBaMU; CBA3U, KOTOPLIC HEJIb34
MOIJICP)KUBATh 0e3 OOIIMX MPUHITUIIOB; 2) 0OMEH TOCOTbCTBAMU C IIEPEMOHHAIOM, CBOMCTBEHHBIM
AOCTATOYHO Pa3BUTBIM HHUBUJIN3ALIASAM

3) MeXayHApOAHBIE JOTOBOPHI (DOPMAIILHO B MUCbMEHHOM BUIE 3aKJII0OYEHHBIE, TOPKECTBEHHO
TMIOJINMICAHHBIE U COXPAHSBIIUECS B CBSIICHHOM MECTE;

4) MOUTHYECKOE PABHOBECHE CHJI, XOPOIIIO OCO3HAHHOE 1 MO3BOJISIONIEe OCYLIECTBIISATh TAKUE
KOMOWHAIIMH, KOTOPbIE MOJIEPKUBAIOT CUJTY CHJIBHBIX M 3AIUIIAIOT MPABO CIa0bIX; S) MpU3HAHKE 1
yBa)XX€HHUE MPaB HEUTPAJIbHBIX; 6) cO3/1aHKe Ki1acca MPo(eCCHOHANTBHBIX JUIIIOMATOB» .

W B camom jziene, THIaTEIbHBIA aHAM3 MEKAyHAPOAHBIX OTHOIIEHUH B JIpeBHEM MUpe MOoKa-
3bIBAET, YTO Y TOCYJAPCTB CYIECTBOBAIN NOCHIOSIHHbIE G3AUMHbIE UHIMEPEChl, KOTOPbIe HE TOJIBKO
O6'beIII/IHHHI/I Ux n COHCﬁCTBOBaHH Pa3BUTHUIO MEKTOCYHIAPCTBEHHLIX OTHOHJGHI/H./JL HO U BBI3BIBAJIU K
KU3HU HEOOXOAMMBIE IJIsl MX YPETYJUPOBAHUS UHCIMUMYMbL MeHCOYHAPOOHO20 npasa (Takue, Kak
CTaTyC MOCJIOB, CTATyC MHOCTPAHIIEB, OTBETCTBEHHOCTH 32 HAPYIIIEHHUE COTJIAIIEHHA, BbIIaua MPeCTyI-
HUKOB JIpyTOMY rOCYJapCTBY, MHCTUTYTHI [TpaBa BOMHBI, AUIJIOMaTUYECKOTO, TOPrOBOI'O IpaBa M I1p.).
Cxoz1cTBO MOOOHBIX MHCTUTYTOB B pa3HbIX peruoHax [IpesHero mupa aasno ocHoBanue C. A. Kopdy
CUMTATh, YTO «3TH MHCTUTYTHI CO3/1ajIa He Hallla IMBMIIM3AIINS, a KakK1as IMBUIM3ALUS UMeJIa [EeTylo
HX CUCTEMY; OHU ABJIAIOTCA H€O6XOI[I/IM])IM IMPOAYKTOM COHI/IaHbHOﬁ JKNU3HU, U... OHU BE31€C OTJINYa-
I0TCSI OOIIHOCTBIO YepT M He MpUHAJIeKAT UCKITounTebHO EBponie»®!. [peniaras He colManbHyIo,
a OMOJIOTUYECKYI0 XapaKTEepUCTHKY MpaBa, k. Ccellb iesalt TOT e BBIBOJ OTHOCHTEITBHO MOSIBJICHU ST
Me:KJyHapOIHOTO TIpaBa, OTMeYasi ero OMOJIOrnuecKre UCTOKK ®2, VICXonst U3 9TOro, OH CYMTAN, YTO
«BCErJa CyIIeCTBOBAJIO MEXIyHAPOIHOE MPaBO, UM MEXIPYNIIOBOE MPaBO, B KOTOPOM OOBIYHBIE
HJIM KOHBEHIIUOHAJIbHBIE HOPMbI UMCJIA LICJIbI0 YPETYJIMPOBaTh KOJIJICKTUBHLIC OTHOIICHUSA MEXAY
YeJIOBEUeCKMMH COOOIIECTBAMM M OTHOIIEHHS MEXIy OTASIbHBIMU MHAMBUAAMI» . BIM3Ko K 310N
MO3BNIHU HAXOOATCA TC€, KTO PACCMATPUBACT IMPABO KaK OAWH M3 OCHOBHBLIX ITPU3HAKOB YCJIOBEYC-
CTBA («camopezyrsiyusi KaK NPusHaK uenosewecmea» *); ciepoBarenbHO, U MOSIBJICHUE TIpaBa sIBJIsI-
eTCs1 €CTECTBEHHBIM CJICZICTBUEM TOSIBJICHUS YEJIOBEKA.

[peacraBuTeny JAHHOTO HAIIPABJIEHHS CIIPABEIMBO OTCTAMBAIOT BOBMOXKHOCTD CYIIIECTBOBA-
HUS1 MEXJYHapOOHOIO IpaBa B JIPYTMX, a HE TOJbKO €BPOIENCKOM, PErMOHAaX U B JIPyTUe SIOXMU.
Mex 1yHapOoIHOE MPaBO KaKk CUCTEMHOE SIBJIEHUE HE MOKET ObITh BHIBEEHO U3 OT/IENIbHBIX KATETOPHil
BpOJIE€ KYJIbTYPHOM OOIITHOCTH, Pa3BUTHsI reorpauyecKoro peruoHa Wi peMruo3Hoi cuctemsl. Ero
TMOsIBJIEHNE BHI3BAHO OOBEKTUBHBIMU TPEOOBAHHUAMM, (DAKTOPAMU Pa3BUTHSI MEKTyHAPOAHBIX OTHO-
HIeHUI®.

B pamkax 3Toro HarpaBiieHHsI paclpOCTpaHeHa TeOpHsi, COIIACHO KOTOPOH MPaBO MpPUCYIIE
KaXJOMY COOOIIECTBY TOCYIapCTB B Pe3yJIbTaTe CXOKECTH YCJIOBUI COIMAIBbHOM JKM3HU, KOTOpPHIE
BbI3bIBAIOT H€O6XOI[I/IMOCTI) OIHHUX U TEX KE IMPABOBBIX MHCTUTYTOB U ITPUHIMWIIOB B pa3HbIC BPEMCHA
Y Y Pa3HBIX [IMBUIM3ALMHA. [JOCTAaTOUHO YeTKO 3Ta MBIC/Ib ObUIa chOPMYIUPOBAHA UCTOPUKOM MEK-

0 Martin M. W. A. P. Les vestiges d’un droit international dans 'ancienne Chine // Revue de droit international et de Legislation
comparee. Tome XIV. Bruxelles, 1882. P. 230.

61 KorffS. A. An introduction to the history of international law // The American Journal of international law. 1924. Vol. 18. P. 247.

2 Cwm. niozip.: Scelle G. Precis de Droit de Gens. Principes et systematique I etll. Paris, 1984. P. 3.

63 Scelle G. Cours de Droit International Public. Montchreisten, 1948. P. 25.

 Kawanuna T. B. IMponcxoxaenue rocynapcTsa u npasa. CoBpeMeHHbIe TPAaKTOBKY M HOBBIE TTOAXOABL. YueOHoe rmocodue. M.,
1999. C. 181.

8 Cwm. nonp.: Ago R. The first international communities in the mediterranean world // The British year book of international
law 1982. Oxford, 1983. P. 214; Panuue ¢hopMbl HOJMTHYECKON OPraHU3alMy: OT NIEPBOOBITHOCTH K TocyAapcTBeHHOCTH. M., 1995;
I'pabape B. 3. IlepoHavyaibHOE 3HAUYEHHE PUMCKOTO TEPMMHA jus gentium // YueHble 3anmucku TapTyckoro rocyaapCTBEHHOTO YHHU-
Bepcutera. 1964. Boin. 148; CyhichowskiS. Das antike Volkerrecht. Zugleich ein Beitragzur Konstruktion des modernen Volkerrechts.
Breslau, 1907.
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ayHapogaHoro npaBa Jx. Xocakom: «Bo3HUKHOBEHHE TIpaBa HAPOIOB CBSI3aHO, TAKUM 00pa3oMm, ¢
COIMAILHOW TPUPOION 1 IOTpeOHOCTIMU yesioBeka» . C. Kopd yTBepxaa, 4to «MeskayHapoaHoe
MPaBO SIBJISIETCSI TAKKUM K€ CTapbIM, KaK B LIEJIOM YeJIOoBeYecKas IMBUIM3AINS, U YTO OHO B JEH-
CTBUTEJILHOCTH ABJISETCA HEOOXOAUMBIM U HEU30EKHBIM CJIEACTBAEM JII0OON IMBrum3anumn» %, Ero
MO3UIMIO TofAaepkai ¥ pa3sui O. Hurnmosns), cunTaBmmii, 4To «3a cOpok BekoB 1o Mucyca Xpu-
CTa y’Ke CyILECTBOBaJIa JOCTATOUHO MOJIHASL U XOPOIIIO pa3BUTasi CUCTEMA MEXIyHapOJHOIO MpaBa. ..
ITO NpaBo, KOTOPOE CYILIECTBOBAJIO BO BCE BPEMEHA U B HEJpax BCEX LIMBUIM3ALUMN, HE SIBJISAETCS
JOCTOSIHMEM HM HAIlleTO BPEMEHU, HU HaIllel KyJbTYpbl» 8. ABTOp Ha3bIBaI MEKIyHAPOAHOE TPABO
«MEKBPEMEHHBIM», [IOTOMY YTO OHO NMPUHAJIEKUT BCEM UCTOPUYECKUM 3I0XaM, COXPaHsIsl CBOU
XapaKTEPHBIE YEPTHI OT MEPUOA AaHTUYHOCTH 10 XX B.

B niesioM, MOKHO TOBOPUTH HE TOJIBKO O CXOZACTBE OIPEJEIEHHBIX YEPT MEKAYHAPOIHOIO IIpaBa
IJIs. Pa3HBIX BpPEeMEH M PErvMoOHOB, HO U 00 WX MOCTOSHCTBE Ha MPOTshKeHWMH uctopuu. [lo MmHe-
o I'. [IIBapuenOeprepa, mapagokc MPOIOKUTEBHOCTA U HEM3MEHHOCTH OCHOBHBIX MEKIyHa-
POIHO-TIPABOBBIX MOJIOKEHUIN Ha MTPOTSKEHUN UCTOPUM OOBSICHSIETCS] CTAOUIIBHOCTBIO MOTPEOHOCTEH
ME>KIyHAPOIHBIX OTHOIIEHWH M MEeXIyHapomHOro oomiectBa. «KaprnHa mexIyHapomHOro rpasa
HACTOJIbKO MaJI0 U3MEHUJIACh 10 CPABHEHUIO ¢ MEXIYHAPOIHBIM OOIIIECTBOM BpeMeH XaTTyCHInca
1T u Pamzeca II. .. Kimiou 3akiioyaercsi B mogoOuu MoJIMTHYECKON HHPPACTPYKTYPbl MEXKIyHAPOJHBIX
obmecTB»®. MOKHO Ha3BaTh psiji OCHOBHBIX NMPUHIIMIIOB U MHCTUTYTOB, BOSHUKIIMX B JPEBHOCTU
(Harrpumep, B oTHoweHuAX Erunra, Mecconoramuu, Muaun, Kuras, I'peniun) u no-npexxuemy npu-
CYIIMX CHCTEME MEXIyHapOJHOIO MpaBa CErofHs. ITO CBUIETENILCTBYET O TOM, YTO MEXKIYHAPO/-
HOMY TIpaBy CBOWCTBEHHBI XapaKTEPHBIE YePThl U 3AaKOHOMEPHOCTH, Oaroiapst KOTOPbIM OHO CYIIIe-
CTBYET U KOTOpBIE BIUSIOT HE TOJBKO HA €ro mojooue BO BCEX PErHoHax, HO U Ha €ro BPEMEHHYI0
HETIPEePbIBHOCTb. XapaKTepHOU JIs1 IPE/ICTABUTeNIel IAHHOTO HATPaBJICHUsI SIBJISIETCS] BBICKa3aHHasI
3aBeyroMM Kadenpoi oomenapoaHoro npapa Kreckoro yauBepcureTa cB. Biagumupa mpodec-
copom O. DiixenbMaHOM HJIesl O TOM, YTO «Mbl HAOMIOAAaEM JOBOJIBHO CONEpPKATeIbHYI0 MEkKIyHa-
POIHO-TIPaBOBYIO XU3Hb elnie B [lpeBHeM mupe. .. Besne, rae o0pa3oBaics KyIbTYPHBIH KPYT — OObIK-
HOBEHHO COIUJIEMEHHBIX HAPOJOB C CAMOCTOATEIBHBIM MOJIUTUYECKUM cTpoeM (B Muann, PuHuKuw,
I'petn, apeBHert Mtanin), BCTyNaloONMX B CHOLIEHHUS MEkK1y co00I0, — TaM 00pa30BaIMCh U MEXK-
AYHAPOIHO-TTPABOBbIE OTHOIICHHSI» 7.

[MpumeuarenbHO, YTO TPUBEPKEHIBI MACHU 3apOXICHUS U CTAHOBJICHUS] MEKIyHApOIHOTO
1paBa B JPEBHOCTH TOBOPHJIM MPAKTHUYECKH O TeX K€ YCJOBHSIX U MPEAIOChUIKAaX ero MOsBICHUS,
YTO U €€ MPOTUBHUKH. B urcrie mpounx ykasplBaIv Ha CyIIECTBOBAHUE MEXYHAPOJHOTO COOOIIe-
CTBa C MPUOIU3UTENBHO OOUHAKOBLIM KYAbMYPHbIM U UUBUAUAUUOHHBIM YPOBHEM PA3BUMIULS, HAMU-
uue 20cyoapcme, Ux OOUUX UHMEPECos, OCOHAHUE UMU CEOEll HE3ABUCUMOCIU U MPEOOBAHUS NOOUU-
HUMbCSL 60 3AUMOOMHOUEHUAX NPABY, HAAUUUE NUCLMEHHBIX UCHOYHUKO8 MENCOYHAPOOHO20 NPAed,
Haauuue MeicOYHaApPOOHBIX CO0308 20CYOAPCME, MPedOBAHUSI MOP2OBAU U SIKOHOMUKU, MEHCOYHAPOO-
HO20 KynbmypHozo obopoma v 1p. VI Xots1 Gecnionie3Ho ObUTo OB 3/1eCh JOKa3bIBaTh, YTO ITU (hakK-
TOPBI IEUCTBUTEIBLHO CYIIECTBOBAJIM B JIPEBHUIA TIepUO (3TO YTBEPXKICHUE HE SIBJSETCS HOBBHIM M
y’€ HEOJHOKPATHO JI0Ka3bIBaJIOCh B HAYYHOMI JIMTEPATYPE), ApryMEHTBI, HA KOTOPBIX UCCIIEI0BATENN
CTPOSIT CBOM JJOKA3aTeNIbCTBA, HE BCEr/a SIBJISAIOTCS HAy4YHO BhIBEpEHHbIMHU. Hanpumep, nmokasbiBas,

% Hosack J. The rise and growth of the law of nations, as established by general usage and by treaties, from the earliest time to
the treaty of Utrecht. London, 1882. P. 1; Cm. Takxe: A. Ross. A Textbook of International Law. General Part. London — New York
— Toronto, 1947. P. 11; L. Le Fur. La Theorie Du Droit Naturel depuis le XVII siecle et la doctrine moderne. 1927. P. 273.

o7 Korff S. A. An introduction to the history of international law // The American Journal of international law. 1924. Vol. 18. P. 258.

68 Nippold O. Le Developpment Historique du Droit International depuis le Congres de Vienne. Recueil des Cours. 1924. Paris,
1925.P. 5-7.

69 Schwarzenberger G. Historical Models of International Law. Toward a Comparative History of International Law // International
Law in Comparative Perspective / Ed. by E. Butler. Alpen aan den Rijn Germantown, 1980. P. 242.

70 Sjxenvman O. Ouepku U3 JIeK1uii o MexayHapoaHoMy npaBy. Kues, 1905. C. 25.
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YTO MEXIyHapOIHOE MPABO BO3HUKJIO B JPEBHOCTH, UCCIAEA0BATEIN YaCTO UCXOIAT U3 ITATUUECKON
KOHIIETIIIMA BO3HUKHOBEHUs MIpaBa KaK pe3y/bTaTa BOJIEBOM JesTeIbHOCTH rocyaapct. CrienoBa-
TEJIbHO, OHU YTBEPXKAIOT, YTO M MEKIyHAPOIHOE MPAaBO BO3HUKAET B IPEBHOCTH B Pe3yJIbTaTe rocy-
JAapCTBEHHOTO BOJIEM3bSBICHUS. Mexk Iy TeM AJIUTEIbHOE BPeMs roCcylapcTBa Kak TaKOBbIE BOOOIIIE
HE CyIIECTBOBAIHN (3TO ObLIM BOXK/IECTBA, KJIAHOBbIE 00bEAMHEHUS], MHbIE TIOTMTUYECKUE 00pa30oBa-
HUS IOTOCYAaPCTBEHHOrO MIIM KBAa3UTOCYIapCTBEHHOTO TUIA). MccienoBaresny e 4acTo IUTH OT MPo-
TUBHOTO — TIOCKOJIbKY OTHOIIICHHSI MEXAY STUMU OOpa30BaHUSAMH PEryTMPOBAIMCH TIPABOM, TO U
CaMM OHM IPU3HABAJIKCH TOCYJAPCTBAMH.

To xe MOXHO CKa3zaTh U O TaKHX APryMeHTax B IIOJIb3Y BO3HUKHOBCHHA MEKAYHAPOOHOI'O
IpaBa B IIpeBHI/Iﬁ MEpUO, Kak CymeCTBOBAHHUE CYBCPCHHUTETA roCyaapCTrB, HAJIMIHUE IMUCbMCEHHBIX
HUCTOYHUKOB MCXKXAYHAPOOHOI'O ITpaBa (IIOHFOC BpEMS U B HEKOTOPLIX PETMOHAX TAKHUE UCTOYHUKH HE
Urpajiv poJu, NOJOOHOM CerofHsAIIHEN, a Ooblliee 3HAYEHHE JUIsl MEXyHApPOJHO-IIPAaBOBOIO pery-
JIMpOBaHUA UMEJIM YCTHBIC COITIAIICHUSA, MEKAYHAPOIHBIC O6LIUIEII/I, HJOKTPUHA WJIM BBICKA3bIBAHUA
MY/IPELIOB, PEJIMTMO3HBIE UCTOYHUKH U T. 1I.). DTO K€ OTHOCUTCA U K (PAKTOPY HAIMYMS MEXyHa-
POIHBIX COI030B — OHU B JJPEBHOCTH, OE3YCIOBHO, CYIIECTBOBAJIN, OJHAKO OBLIM MO CBOEMY COZIEp-
’KaHUIO U (hopMe JJaJIeKH OT COBPEMEHHBIX aHAJIOTOB.

Heckosbko OT/IeNIbHO Kak M0 MpejylaraéMbIM MPeArochIkaM BO3HUKHOBEHHS MEXIyHapo[-
HOTO ITpaBa, TaK 1 IO ero XapaKTePUCTUKE CTOUT MAPKCUCHICKAS, MeopUsl, CTaBIlasl IJIaBeHCTBYIOLIEH
B CTpaHax COIMAIMCTHYECKON crucTeMbl. ba3upysch ckopee Ha UIEONOrMYECKUX, HEKeIN HayYHbIX
Mocryjiatax, COBETCKUEC YUCHBIC MPUXOOHUJIA K JOBOJIBHO IMPOTUBOPECYUBLIM BBIBOJAM O XAaPaKTEPE
ME3K/IyHapOIHOrO IpaBa BOOOIIE U €ro 0COOEHHOCTSIX B HaYaJIbHBIN MEPUOL] €r0 CYILECTBOBAHUS B
YacTHOCTU. By/myuu oOIecTBeHHON HAyKOM, TIPaBO B COBETCKUH MEPUO] UCTIHITAIO OTPOMHOE BJIHSI-
HHE CO CTOPOHBI TOCTIOAICTBYIOIEH MAEONIOruH B yiepOd Hay4yHoW McTHHe. He nckiioueHueM 3zech
OBUIO 1 MEXIyHApOIHOE ITPaBO, OCOOEHHO €ro UCTOPH s, KOTOPYIO HYKHO OBLIIO «COIJIACOBaTh» C IPHU-
HATBHIM B TOT NIEPHO]] MAPKCUCTCKUM B3IJISIOM HA MUPOBYIO HCTOPHIO.

Bormnpoc ncropun mesxayHaponHoro npasa, oqHako, He Haiesn B CCCP ocHOBaTesIbHOTo u3yye-
HUAA, HC XBaTaJI0 JaK€ COOTBETCTBYIOIIINX PICC)IGIIOB&HHI?I. I[I/ICKyCCI/IOHH])IMI/I ObLIN BOIIPOCHI IMOABJIC-
HUST MEXKIYHApOJHOTO MPaBa, €ro JaTUPOBKU U OOYCIIOBUBIIHUX €ro (pakKTOPOB, SBOMIOLIMHI MEKTyHa-
POIHOTIO IpaBa U ero 0COOEHHOCTEN B pa3Hble HICTOPUYECKHUE NEPHOIbL. Y CIIOBH S, HEOOXOIUMBIE 1151
HOSIBJICHUS] MEKJyHapPOIHOTO ITPaBa, ONpPEeAeIIsIUCh COBETCKMMH YYEHBIMH COITIACHO MAPKCUCCKO
Kaaccoeoui meopuy. OCHOBHBIMH IIPEIIOCBUIKAMI BO3HUKHOBEHU ST MEX/IyHAPOJHOT'O TpaBasi COBET-
CKasl IOKTPUHA CUUTANA PA3JEICHUE NepeodbImMHO20 0OWECmEa HA aHMAZOHUCTNUYECKUE KAACCHbl —
nosi8AeHIe KAACCO8020 00Uecmea U 20cy0apcmea Kak arapara KJIacCcoBOro NPUHYKICHHUS B TAKOM
ob1iecTBe. «MeskIyHapoJHOEe IPaBO BO3HUKJIO OAHOBPEMEHHO C EJIEeHHEM OOIIEeCTBA Ha KJIACCHI U
BO3HUKHOBEHHEM TOCYAAPCTB, TO €CTh ObLIO PE3y/IbTaTOM JOCTHKEHHUS YeIOBEYECTBOM OIpEIe/IeH-
HOTO YPOBHSI 9KOHOMHUYECKOTO, MOJIMTUIECKOTO M COLMAILHOTO pa3BUTHs» !, K 3TOMY ke BBIBOIY
MIPUXOIMIIM M yUEHBIE-TTPEICTABUTENN JPYTUX COIMATMCTUYECKUX TOCYAapCTB 2.

CorlacHO COBETCKOM KOHIIENIIUY B Pe3yJIbTaTe JejIeHHsI OOIIecTBa Ha KJIACChl BO3HUKAET IoCy-
JApCTBO Kak MOJUTHYECKash OpraHu3anus KjaccoBoro oodrectBa. [IpaBo ke, B TOM 4MCIEe MEX-
JyHApOIHOE, COIVIACHO TOYKE 3PEHUsl OJHMX HCCIeloBaTesiell BO3HUKAET OJHOBPEMEHHO C rocy-
napcTBoM: «Packosn oOmmecTBa Ha KJlacchl PUBET K 00Opa30BaHMUIO OCYJapcTBa U MpaBa, BKIIOYast
MEKyHapOIHOE MPaBO» '3, COMNIACHO JPYTUM — €TI0 3apOK/IeHUE SIBJISETCS CIeJCTBUEM «BO3HUKHO-
BEHMsI TOCYJapCTBA M OCYIIECTBICHUS] UM BHEIIHUX (PyHKUIMH. OObEeKTHBHBIE YCIOBUS PAa3BUTHUS
rocyJapcTB 0O0yCJIOBIMBAIOT HEOOXOAMMOCTD YCTAaHOBJIEHUSI MEK/ly HUMU MOJIMTHYECKUX, SKOHOMHU-

n Moooicopsim JI. A. BO3HMKHOBEHME U Pa3BUTHE MEXAyHapOoxHOro npasa // MexayHapoaHoe mpaso. M., 1970. C. 4.

2 Cm. nonp.: I'enoscku M. OcHoBu Ha MexayHaponHoro mpaBo. Codust, 1966. C. 45-46; Reintanz G., Meissner R. Uberblik
iiber die Geschichte des Volkerrechts und der Volkerrechtswissenschaft // Volkerrecht. Lehrbuch. Teil 1. Staatsverlag der Deutschen
Demokratischen Republik. Berlin, 1973. S. 97—154.

3 Jlesun /. b., Tananaes A. H. Bo3HUKHOBEHUE U pa3BUTHE MekTyHapoaHoro npasa // MexayHapoaHoe mpaso. M., 1974. C. 8.
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YECKUX M KyJIbTYpPHBIX OTHOIIIEHUI», BCIEICTBUE YeTO BO3HUKAET MEsKAyHapoaHoe npaso 4. OqHako
31eCh peub UAET O TOCYAAPCTBE HE KaK O KOHKPETHOM OOpa30BaHUU, a KaK O COIMATbHO-TIOUTHYE-
ckoM (peHOMeHe BooOIe. CrienyeT OTMETUTh, YTO 0OOCHOBAHME BOSHUKHOBEHUS MEXyHapOTHOTO
MpaBa OIHKUM JIMIIb TIOSIBJIEHUEM TOCYAApCTBa SIBJISIETCS CITUIIKOM OOIIMM U He OOBSCHSIET TIIyOuH-
HBIX MPUYMH TOSBJICHUS MEKIyHApOAHOro MpaBa. B To ke BpeMsi, Ha 3TaTHYecKHe MPearOChUIKH
TMOSIBJIEHH ST ME3K/IyHAPOIHOTO TIpaBa YKa3bIBAIOT TaKXke MHOTHE YUeHbIe, He sIBJISIOIIMECs MpeicTa-
BUTEJISIMA COBETCKOW CHCTEMBI. [la M CIOKHO MpencTaBuTh cebe BOSHUKHOBEHUE MEKIyHAPOIHOTO
npaBa BHE WK O€3 apeHsl ero JeMCcTBUS — OTHOLIEHUIH MeX 1y rocygapctBamu. OIHaKoO, B OTJIMYUE OT
COBETCKHMX YUYEHBIX C MX KJIACCOBBIM MTOHMMaHWEM TOCYJapcTBa, UCCIEOBATEN U3 HECOIMATUCTH-
YEeCKUX CTPaH BKJIAbIBAJIM B 9TO MOHsATHE 00JIee KOHKPETHOE MPABOBOE COfIEPXKaHKE, pACCMATpHUBast
rOCYy/IapCTBO HE a0CTPAKTHO, a KaK CyObeKT MEKAYHAPOJHOTO MpaBa.

B nesiom, coBeTckue MccieioBaTeNny BhIABUTAIM JOBOJBHO 0OIIMe (hOPMYIMPOBKU YCIOBUH,
HEOOXOIMMBIX /1151 BOSHUKHOBEHH I ME TyHAPOIHOTO MpaBa. «MapKCH3M-JIEeHUHUA3M yUHT, 9TO MEK-
AYHApOJHOE MPaBO, KaK M BCSIKOE MPABO, 3aPOJIJIOCHh Ha OIMPE/ICIECHHOM UCTOPUYECKOM JTare pas-
BUTHSI Y€JI0OBEYECKOT0 OOIIEeCTBA. 3apOskKICHUE MEKIyHAPOIHOTO MPaBa HEMOCPEACTBEHHO CBSI3aHO C
BO3HUKHOBEHHEM rocyapcTa» >, JlaHHOE MOTOKeHUe, TAITMYHOE 11 OOJBIITMHCTBA YIeOHUKOB WJIH
yueOHbIX TTOCOOMIT COBETCKOTO MEepHO/a, He MOKa3bIBAeT, KAKUMHU UIMEHHO YepTaMHU JJOJKEH XapaKTe-
PU30BaThCS TNl BOSHUKHOBEHHU I MEXKIyHAPOJHOTO MTpaBa U Kakue (paKTOPHI AJ1s1 HEro HeOOXOAUMBI.

Bynyuun He Bcerya BbIBEPEHHBIMU HAy4YHO, B3IJIS/IbI MPECTABUTENEH HECOBETCKOM HAyKHM Ha
YCJIOBHS1, HEOOXOAUMBIE JIs1 TIOSIBJICHUS ME3K/IyHApOAHOTO MpaBa, B COBETCKON HOKTPUHE MOABEP-
rajluch KpUTHKE. «BypiKyasHble I0PUCTBI OTPBHIBAIOT Pa3BUTHE MEXKIYHAPOJHOTO IMpaBa OT Pa3BH-
TSI BCEro OOINEecTBa M PacCMaTpUBAIOT MEkIYyHAPOIHOE MPAaBO KaK HEYTO CAMOpPa3BUBAIOIIEECS.
[ToaTOMy BO3HMKHOBEHHE MEXTyHAPOIHOTO MPaBa OHU CBSI3BIBAIOT HE C pasjieieHreM OOIIecTBa Ha
KJIACCHI M BOSHMKHOBEHHEM IrOCYAAPCTBA, a C KAKUMH-TTMOO0 UCTOPUIECKUMHE COOBITUSIMU WJTH C TTOSIB-
JIEHHEM Kakoi-1m00 uaen»’s. B 3TUX cl1oBax CONEPKUTCS KPUTHKA OMIMOOYHBIX MPEINONIOKEHUH,
Oy/ITO MeXTyHapOTHOE MPaBO BO3HUKAET JIUIIH Tioclie Bectdaibckoro mupa 1648 r., BeHckoro koH-
rpecca 1814-1815 rr., coznanus Jluru Hatmii 1919 r., coznanus OOH 1945 r. wiu nocine nosigie-
HUS TPYIOB IO MexayHaponHoMy IpaBy ®. Burropua, A. lxentuiy, I'. I'pouusd u np. Bripouewm,
camMa COBETCKasl HayKa He u30eria MoloOHbIX K€ OIMMOOK, CBS3BIBAS MOSIBJICHUE MEXTyHapOTHOTO
nipaBa ¢ Benvkoit OKTAO0pbCKOM COMAMCTUYECKOU peBooireli u nepeorienuBast poib CCCP B ero
CTaHOBJICHUH .

Hekotoprle coBeTcKre yueHble YKa3bIBIN MOMHUMO IMOSIBJIEHHS KJIACCOBOTO OOIIECTBA U TOCY-
JapCTB M HA Ipyrue HeOOXOAUMBIE [71s1 BOSHUKHOBEHM S MEX TyHapOIHOTO MpaBa (pakTOPkl, 8 IMEHHO
Ha HE0OXO0OUMOCHb YPe2YAUPOBANTL MENCOYHAPOOHLE OMHOULEHUSL HA ONPEOENeHHOM SMAane ux pa3ell-
must, 00CIMAamo4Hblil YPOBEHb IMUX CHOULEHULL, OCOZHAHUE 20CYOapPCMBAMU HEOOXOOUMOCIU 8 MeHC-
OYHAPOOHOM npase, HO U STU YTBEPKICHUS HE MPOTUBOPEUMITN IPUHATOMY KJIACCOBOMY TOAXOMY.
Tak, npod. W. U. Jlykamyk yrepkaan: «MexIyHapoqHOe IPaBo SIBJSETCS MPOAYKTOM OCO3HAHHOW
AeATeTbHOCTU TOCYAAPCTB, KOTOPBIE HE TONBKO (hOPMYJIMPYIOT HOPMY, HO U COIJIAIIAIOTCS MPUIATh
el opuarueckyio cuiy... [losiBieHre y rocynapcrsa ornpeelieHHbIX (DYHKIMM, a ClIeNOBATENbHO,
Y TIPaBa, BbI3bIBAETCS IJIABHBIMU M OOLIMMHU NOTPEOHOCTAMU CTpaHbl... Oco3HaHKUE TOCYIapCTBAMU
HEOOXOIMMOCTH TIPABOBOTO PETyIMPOBAHUSI MEXKAYHAPOIHBIX CBSI3EH, T. €. BOSHUKHOBEHHE MEXK-
AYHAPOJHO-TIPABOBOTO CO3HAHUS, — OHA M3 HEOOXOAMMBIX Tpeanochiiok MIT» 78, TIpeanochuikoi
BO3HMKHOBEHUSI MEKIyHAPOIHOTO MPaBa aBTOP CUMTAJ TAKOE COCTOSIHUE B MEKIYHAPOIHOM OOIIle-

" Kypc mexmyHapoznHoro npasa. M., 1967. T. 1. C. 39.

5 Koowcesruxos ®. H. Yuebaoe nocobue 1o MesKIyHapoqHoMY myommaHoMy nipaBy (Odepku). M., 1947. C. 5.
i Jlykawyx H. H. Vctopus MextyHapoaHoro npasa. M., 1962. C. 5.

7 Moooicopan JI. A. Ykas. cou. C. 33.

8 Jlykawyx U. F. BO3HUKHOBEHME U CTaHOBJIEHUE MeskyHapoaHoro npasa // BectHuk Kuesckoro yHuBepcutera. MexayHapon-
HbIE OTHOIIEHHUS U MexkIyHapoaHoe npaso. 1984. Ne 18. C. 26-27.
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ctBe, Korna «MIT 00beKTHBHO HEOOXOAMMO /Jisi 0O0ecreYeHs HOpMaJIbHOTO (PYHKIIMIOHMPOBAHUS
CHUCTEMbI MEKIyHAPOAHBIX OTHOIICHUI W CO3/IaHMSI MEXKIYHAPOIHBIX YCJIOBHM JIs1 KU3HH Kax-
no# ctpanbl»’?. OIHAKO UieH, BhICKa3aHHbIe mpodeccopoM JIyKaimrykom, sIBISIOTCS CKOpee UCKITIO-
YEHUEM [Tl COBETCKOW NOKTPHHBI TE3UC 00 OCOZHAHHOU OesimeabHOCmu 20Cyoapcme no co3od-
HUIO MeHCOYHAPOOH020 NPaea TIPUHUMAJICS 17151 000CHOBaHUSI 00s13aTeIbHOM CUJTBI MEX TyHaPOITHOTO
npasa, MpoIecca ero HOpMOTBOPYECTBA, HO HE KaK YCJIOBHE €ro nosipieHus1. [IpusHaHue omnpeje-
JIEHHOTO YPOBHSL PA3BUMUSL MEHCOYHAPOOHBIX OMHOUlEHUT KaK TIPEATNOChUIKA BOSHUKHOBEHU ST MEX-
AYHAPOIHOTO TpaBa XOTs U ObUIO XapaKTEPHO ISl COBETCKOW TOKTPUHBI, OIHAKO BCE ke He ObLIO
npeodaJaoM, Kak KiaccoBast Teopusi. CornmacHO MapKCUCTCKOMY TOJIKOBAHHIO ITPABO BO3HUKAET
HE TIOTOMY, YTO €CTh MOTPEOHOCTb PEryJIMPOBATh MEKIyHAPOIHbIE OTHOIICHUS, & «0A51 3AKPeNNeHUs.
20CNOOCMBA 0OHO20 KAACCA HAO OPYeUMU».

OpnHako Tako¥ B3IJISI Ha YCJIOBUSI BOSHUKHOBEHHS MEKIyHAPOIHOTO ITpaBa He MoMeIa npe-
CTaBUTEJISIM COBETCKOM IIIKOJIbI CTOSITh Ha JOCTATOYHO MPOrPECCUBHBIX TIOZUIMSIX OTHOCUTENIBHO €r0
naTupoBKU. OOIMIENPUHATHIM B COBETCKOM JIOKTPHHE OBUIO JATUPOBAHKE €ro MOsIBICHUS ePUOIOM
padoBIaIeIbUECKOro O0IIeCTBa, Beb MMEHHO TOTja MPOU3OIILIO pa3/eieHre epBOOBITHOrO O0IIe-
CTBAa HA KJIACChl M 00OPA30BAJIMCh TIEpPBbIE TOCYIAPCTBA. DTU (DAKTOPHI MO3BOJIMINA COBETCKUM y4Ye-
HBIM YTBEPXKJaTh, YTO «JIake HAa CaMbIX PAaHHUX CTYIMEHSX CYIIECTBOBAHUS IOCYJapCTBa MMEIUChH
CBSI3M MEX/1y OTIEJbHBIMU TOCYJapCTBAMU ¥ CKJIA/IBIBAIUCH NTPABOBbIE HOPMBI, perylaMeHTHPOBAB-
1Y€ TU CHOLIIeHU 1. B mporiecce cBoero BOZHUKHOBEHU I MEKAYHAPOIHOE MPABO, TAK ke KaK U rOCy-
JapCTBO, JIOJITOE BPeMsi COXPAHSJIO 3aMETHBIE CIIE/Ibl POAOBOrO CTPOs... [lepBble 3a4aTKu MeXIy-
HApOJIHOTO TpaBa CKJIAJbIBATIMCH B BUIIE Psila pa3HOOOPA3HBIX MECTHBIX MEXKIYHAPOJHO-TTPABOBBIX
CHUCTEM, OXBaThIBABIIMX CPABHUTEIHLHO HEOOJbIIME reorpauiecKkue paioHbl, IMEHHO Te PaiOHBbI,
I7ie paHee BCEro MPOMCXOAUIIO PAa3IOKEeHUE POIOBOrO CTPOSI U 3apOXkKICHUE KJIACCOBOrO OOIIECTBA U
rocyapcTa. ITo IJIaBHBIM 00pa3oM paiioHbl gonuHel Huna B Adpuke, Turpa, EBdparta, ['anra u
XyaHx? B Azun»®’.

[TpaBaa, coBeTckast HayKa MekIyHapOIHOro MpaBa MaJio U3ydasa MpaBoBble HICTOUHUKY [[peB-
HEro MUpa, 1 OOJIBIIMHCTBO €ro JOrOBOPOB OCTAJIOCh ISl Hee HEM3BECTHBIM. BBIBOI O CyIecTBo-
BaHMM MEXIyHapogHOro npaBa Ha JpeBHeM BocTOke aenasicsi HE Ha OCHOBE peaibHbIX MEXIY-
HApOJIHO-TIPABOBBIX MAaTEpUAJIOB, AOLICAIINX C TOrO BPEMEHH, a Ha OCHOBE OJHOTrO JIMIIb (haKTa
BO3HMKHOBEHHUSI TaM rOCyJapCcTBa M KJIACCOBOTO oOmiecTBa. Ha camoM ke fiesie, ecim COBETCKOM HayKe
1 ObUI U3BECTEH Psil IOTOBOPOB JIpeBHEro Mupa, 3To ObLIM CKOpee OTHeJbHbIe JOKYMEHTHI (M X
WCCIIEIOBAHMSI ), a HE QaHAIMTHUYECKUI CBOJ] MCTOPUU MEKIYHAPOJHOTO MpaBa Toro nepuona. Hanbo-
Jiee TOMYJISIPHBIM» UCTOYHMKOM M3 UCTOPUH MEKIyHApOAHOro Mpasa [IpeBHero mupa ObL1 I0TOBOP
erunerckoro ¢gapaona Pamzeca Il  naps xerroB Xarrycuuca III. OH, Kak HU CTpaHHO, A0JITOE BpeMS
CUUTAJICSI COBETCKUMH YUEHBIMH «TIEPBBIM U3BECTHHIM MUPOBOU UCTOPHU NMTMCbMEHHBIM JIOTOBOPOM,
COXPaHMBIIMMCS JI0 HaIero BpeMeHu»8!. OHaKO JOCTaTOYHO OOPAaTUTHCS K pasfeiy 3TOro JOKY-
MEHTa, MOCBSIIIIEHHOMY «TOATBEPKICHUIO MTPEKHUX JOTOBOPOB», YTOOBI MOHSTH, YTO STOT JIOTOBOP
OIHUPAJICS HA YKe I0JIroe BpeMsi CYIIECTBOBABIIIME JOTOBOPHbIE OTHOIIEHHS CTOPOH: «YTo KacaeTcs
TPAJMIIMOHHOTO PETYJIMPOBAHKS HAIIIMX OTHOIIICHWIA, PAKTUKOBABIIIErocsi BO BpeMeHa CymIuy/u-
YMBI, BEJIMKOTO 1Iapsl XETTOB, PABHO KaK M TPAAUIMOHHOTO PETYJIMPOBAHHUSI, OCYILECTBIISIBIIETOCS BO
BpeMeHa MyBaTasuica, BEJIMKOTO IIapsi XeTTOB, MOETO OTIIa, 51 Oyay puaepKUBaThcsi ero» 2. Cytie-
CTBYIOT M Ipyrue yOoeauTe bHble CBUIETEIbCTBA 00Jiee pAaHHUX erMIIETCKO-XETTCKUX OTHOIICHUH Ha
JIOrOBOPHOM YpoBHe. 1o Haliero BpeMeHu Ao1Ie) TEKCT MOJIMTBHI iaps xeTTtoB Mypcuiuca I, B koTo-

7 Tam xe. C. 31.
80 Jlesun J1. B. Hcropus mexayHnaponHoro npasa. C. 3-5.
81 Boxujanun A. T. Vicropust MexIyHapOIHBEIX OTHOIICHUH 1 aurutomaTtun B [IpeHeM mupe. M., 1945. C. 14.

82 Fontes Historiae Juris Gentium. Berlin — New York, 1995. Vol. 1. P. 20.
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POM OH CeTyeT Ha HeIocTolHOe HapyIieHue ero otiioM (Cynmunymmymoi 1) moroopa ¢ Eruntom®?.
CnenoBarenbHo, emie Bo Bpemena Cynmunyauymsl 1 (1380—-1345 rr. 1o H. 3.) CyIIeCTBOBAJIM JI0TO-
BOpbI ¢ Erunrom. 3peck nutiib ciieayer oTMeTuTh, uto u Cynmunymuyma I, u gaxe cam Mypcumuc 11
(1350-1320 rr. 10 H. 3.) WM 3a10/1T0 J0 HapcTBoBaHus Xarrycuiuca I1I, koropomy npuHagiexur
3aKJiroueHue goroeopa ¢ Pamsecowm 1L

Uro ke Kacaercs Jpyrux MUCTOPUYECKUX AOKYMEHTOB MEKAYHApPOIHOIO IpaBa, HalpuMmep
JOKYMEHTOB Tesb-371b- AMapHCKOM MEPENUCKU, B COBETCKOW HayKe Mbl HAXOIMM OT/IEJIbHbIE CCLTKU
Ha HUX, OJIHAKO 3aBEPLICHHOI0 HAYYHOIO M3y4YEeHHs] OHU TaKKe He MOTy4yuau. B coBeTckol Hayke
ME>KIyHAPOIHOTO TpaBa He ObUIO OCHOBATEIbHBIX HMCCICIOBAHUI €r0 MCTOPUH. DTO HE MOIJIO He
MIPUBECTH K YIPOIIEHHOMY MOHUMAaHHIO TOT/IAITHUX MTPUHIIMIIOB MEXIyHapoqHoro oomeHus. Tax, B
1935 r. E. INamykanuc nvcan: «Bo3HUKHOBEHHE MEKTyHAPOTHOTO MpaBa CBA3aHO ¢ OOPbOOH rocy-
JApCTB 32 TEPPUTOPHIO U C PA3BUTHUEM TOPTOBBIX OTHOIIEHWIA, BBIXOAAIIMX 3a IPEJIEIbl TOCYAaPCTBEH-
HOW opranu3aiun»*. Takoi mogxoa K MeX yHapOAHOMY TpaBy JPEBHET0 NepHoAa sSIBJISETCS CIUIII-
KOM y3KuM. [IoHATHO, YTO He cieyeT OrpaHNnYMBATh TOT/IAIIHME OTHOIIEHUS MEX 1y TOCYJapCTBaMU
unIb 60pbOOIA 32 TEPPUTOPUM U TOPrOBJIEH, TOCKOJIBKY HayKe U3BECTEH PsiJi BOIIPOCOB, 10 TIOBOY
KOTOPBIX TOCYApCTBa HE TOJIBKO BCTYNAIM B OTHOIIEHHMSI, HO TaKke BbIPaOATHIBAIM MPOLIETYPhl 1
MeXaHU3MbI MX JJOTOBOPHOTO yperynvpoBanus. K HUM npuHaasexar BOIpockl MeXyHapOJAHOMU Ipa-
BOCYOBEKTHOCTH, CTATyCa MHOCTPAHIIEB, IMHACTHUECKUX OPaKOB, CTATyCa IMOCJIOB U IOCOILCTB, Bejle-
HUSI TIEPErOBOPOB, CO3bIBA MEKIYHAPOAHBIX apOUTPaXel 1 TPETEHUCKUX CYJOB, IPEIOCTABICHN S B3a-
VMIMHOM BOEHHOH, 9KOHOMMUYECKO! ITOMOIIIY, CO3JJaHUsI BOGHHBIX U PEJIMIMO3HBIX COI030B U T. 1.

He ynuBuTenbHO, 4TO 3Tan BOSHUKHOBEHMSI MEK/1yHAPOIHOI'O IpaBa MOTy4JI I0BOJIBHO HEOJI-
HOBHAYHYIO XapaKTePHUCTUKY CO CTOPOHBI COBETCKMX YUEHBIX, HA YeM CJIEAyeT OCTAHOBUTHCS MOAPOO-
Hee. Tak, Bce COBETCKUE yueHble, KaKk M OOJIBIIMHCTBO 3alaJHbIX, ObLIM €IMHBI B TOM, YTO MEX-
AyHApPOJHOE TPaBO B JAPEBHHE BpeMeHa ObUIO PErHOHAJbHBIM M MMEJIO B OCHOBHOM OOBIYHOE
npoucxoxjaeHue. B ocrasbHOM ke mosuniuu pacxonwiuck. [lo Muenuto nmpodeccopa Jlykaiyka,
«IIPaBO TOH 3MOXU HE TOJIBKO HE OTPakasio UL COTPYAHUYECTBA MEX Iy HapogaMu, HO ObLIO TPo-
MIUTAaHO HEHABUCTBIO K BCEMY MHOCTPAHHOMY...MexklyHapoJHble OTHOILIEHUS XapaKTepU30BAIUCh
BceoOIel Bpak/1eOHOCThIO U BOMHAMH. H1 0 Kakoil OOIIHOCTH MHTEPECOB roCyJapcTB HE ObUIO U
peun. ..CienoBaresbHO, JIEMEHTAPHOE PETrYJIMPOBAHUE MEKIYHAPOIHBIX OTHOLUIEHUI OCYLIECTBIIS-
JI0Ch TIOJIMTUYECKMMH HOPMaMH ¥ HOPMaMH# PeJTUrMO3HON Mopan» . CUMTaIOCh TaKKe, YTO «OIHON
U3 XapaKTepPHBIX YePT MPABOBBIX B3JISIOB BJIACTBYIOIINX KJIACCOB B Ty 3MOXY OBUIO MPE/ICTABJICHUE
0 HEJJOIIYCTUMOCTH PaBEHCTBA MEX 1y JIIOJbMU U TOCYAaPCTBAMU B OTPACIIU MOJIMTUYECKUX U IPYTUX
oTHoIeHUI» %, TIpaBaa, aBTOpHl HE MOATBEPKAAIOT ITO HUKAKUMHU (DAKTaMU, U TAKON TE3UC MOKET
OBbITh OOBSICHEH JIMIIIb TJIOXOM OCBEOMJIEHHOCTBIO COBETCKOM HAYKU O MPABOBBIX UCTOYHUKAX TOTO
BpPEMEHH, MTPEeXk]Ie BCEro 0 MeXIyHapOIHbIX JoroBopax. Ecim oOpatuthes Kk 1oropopHoi 6aze pes-
HEro MHMpa, TO OKAXKETCs, YTO UAEs] PABEHCTBA rOCYIapCTB HE TOJIBKO CYILIECTBOBAJIA B IPEBHEM MEXK-
AYHAPOIHOM TIpaBe, HO M CUUTATIACh OJHOW M3 CaMbIX HEOOXOOMMBIX JIsi HOPMAJIBHOTO Pa3BUTHUS
Me>K1yHapOIHBIX OTHOIEHUH. HeB3upas Ha sIBHBIE, XOTS M MaJIOM3BECTHBIE COBETCKOM HayKe (DaKThI,
ee MpeICTaBUTENN OTPULIATIA JOTOBOPHOE 3aKpEIIEHUE PaBEHCTBA CTOPOH B TO BPEMsl, CUMTAs PaB-
HOITPABHBIE JIOTOBOPHI B IPEBHOCTH CKOPEE UCKJIIOYEHUEM, YEM ITPABUJIOM.

Hpyras koHueniws — «ubi societas ibi jus» — Takke JI0Ka3bIBaeT CYIIIECTBOBAHUE MEXKTyHapO/I-
HOTO MpaBa B JpeBHKE BpeMeHa. OCHOBHOM MPUHITUIT KOHIIETIIMH — HEIeIMMOCTb OOITIECTBA U TIPaBa,
«E€CJIM eCTb OOIIECTBO, JOJUKHO CYIIECTBOBATh M MPaBO», — MOATBEpXkaaeT 3T0. CormacHO OCHOB-

85 Ancient Near Eastern Texts relating to the Old Testament / Edited by James B. Pritchard. Princeton, New Jersey. 1955. P.
394-396.

84 Hawyxanuc E. Odepku 1o MesxayHapogHomy mpasy. 1935. C. 24.

8 Jlykawyx H. H. BO3HUKHOBEHNE U CTAaHOBJIEHUE MekIyHapoaHoro npasa // Becthuk Kuesckoro yHusepcutera. MexayHapon-
Hble OTHOLICHUA U MexkIyHapoAHoe npaso. 1984. Ne 18. C. 25-26.

86 Kypc mexaynaponsoro npasa. T. 1. M., 1967. C. 40.
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HBIM TIOJIOKEHUSIM 3TOW TEOPUM «IIPABO HE MPOCTO CYIIECTBYET TaMm, IJe CyHIeCTBYET OOIIECTBO,
OHO JIOJKHO TaM CYILECTBOBATh, TOCKOJIBKY MPABO SIBJISIETCS HEOOXOIUMBIM YCJIOBHEM CYIIECTBOBA-
HUs 00IIecTBa KaKk TAKOBOTO, HEOOXOIMMBIM YCIIOBHEM JTIOOOUM CUCTEMATU3NPOBAHHOUM (DOPMBI B3a-
uMooTHoeHui» %, EnBa Jmiis JpeBHre rocyjapcTBa Hauald BCTYIIATh BO B3AaUMOOTHOIIEHHUS], «HX
OOIIIeHUE U CHOIIIEHU ST HAYaJIM CHCTEMATH3MPOBAThCS, Havasa OIyIIAThCsl HEOOXOIMMOCTh B HOPMax
npaBa». [locnennue cpasy ke MpHOOpe 00s3aTeNIbHBIN XapakTep, MpUYeM He3aBUCHMO OT TOro,
ObLIM JIU OHU YCTAHOBJICHBI «BBICIIIUM Pa3yMOM» (T. €. IPOMCXOMIN U3 €CTECTBEHHOIO MpaBa) Win
JIOrOBOPOM (U3 MO3UTHBHOTO TIpaBa)®®. TIOCKOIBKY CJI0KHO MIPEICTaBUTh ceOe COOOIIeCTBO HAPOJIOB,
JOCTUTTINX OMPEJEICHHOTO YPOBHsI PAa3BUTH S, KOTOPOE HE MOAYUHSIIOCH Obl IPABOBBIM HOpPMaM, TO
Y 9Ta KOHIICMIIUS CBUIETEILCTBYET O CYIIECTBOBAHMU B JIDEBHOCTH TaKOW CHUCTEMBbI MpaBa — JIPEB-
HEro MeXAyHAPOIHOTO MPaBa. DTO MOATBEPXKIAIOT U IBa B3aUMOIOTIOTHSIONINX MOTOKEHHS JAHHOM
KOHIIETIIIUH — «IIPaBO CYIIECTBYET JIMIIb B OOIIECTBE, M HE MOXKET ObITh OOIIECTBA rOCyIapcTB 6e3
nipaBa». Konuenums «ubi societas ibi jus» 3a0xujia HAyYHYI0O OCHOBY [IJ1s1 BOSHUKHOBEHUS YIIOMSI-
HYTOH BBIIIIE TEOPUU O UIMMAHEHTHOCTH MEKIyHApOIHOTO MpaBa JIoOOMY MekIyHapOTHOMY CO00-
ITIECTBY.

[Mo3uiysi CTOPOHHUKOB 3TOTO HANIPABJICHHSI YETKO BBIPaKEeHA B OCHOBATEILHOM TPY/IE [0 UCTO-
puM Mex yHapoaHoro rpasa rnpogeccopa M. Llummepmana (1924 r.), rae yTBepikaaeTcs, YTO «UCTO-
pUsi MEKIyHApOIHOTO TpaBa COBIMAAAET CO BCEMUPHOM MCTOpUel denoBevecTBa. [Toatomy momHoe
U JIeTaJIbHOE U3JI0KEHUE MEXyHAPOJHO-TIPABOBBIX YUPEXKICHUN B X PA3BUTHH JOKHO OOHUMATh
HE KU3Hb OT/IENIbHBIX HAPOJIOB MJIM MX TPYIIOBBIX CKOIUICHHH, HO JKM3Hb OCYIAPCTB KAaK WICHOB
humanitas nationum, Kak 4acTel eJMHOro LEIoro»®.

3. JlaTupoBaHne 3apo:K/1eHHsI MeKIYHAPOIHOr0 MpoTonpansa
JIPEBHUM NEePHOIOM (3TaN NMPeabICTOPUH MEKYHAPOHOTO
npasa), a BO3BHNKHOBEHHE ero cucremMbl — 3moxoi CpeHeBeKOBbSA

Tperbe HarpaBjieHUE JATUPYET BOBHUKHOBEHUE 3a4aTKOB MEXIyHAPOAHOTO IpaBa IPEBHUM
MIEPUOJIOM, KOTOPBIN MOKHO OXapaKTepU30BaTh KaK MePHOJ1 MEkIyHAPOAHOTO MpeAnpaBa Uin Mmpo-
TOMNpaBa, OJJHAKO COOCTBEHHO CaMO MEkIyHApOIHOE MPABO KaK CUCTEMa PEryIMpOBaHUs MEKIyHa-
POAHBIX OTHOIIEHWI BOZHUKAET COIJIACHO TOMY HarpaBjieHuIo B repron CpeiHEeBEKOBbSI.

Mmuorue Hucciaea0oBare/iii CYnuTaIi, 4YTO HET OCHOBaHUU IJIA BBIACTICHUA B OTACJIbHBIC HAYYHLIC
HaMpaBJIeHUs TOro0, KOTOPOe AaTUPYeT MOsIBJIEHUE MEKIyHAPOAHOro rpasa 3mnoxoil CpeIHUX BEKOB,
Y IATUPYIOIIETO €ro JPeBHUM MEPUOIOM, TTOCKOJIbKY (haKTOPBI MOSIBJIEHUST MEXTyHAPOIHOTO TpaBa,
MPEIJIOKCHHBIC KaK CTOPOHHUKAMM IIEPBOI'0, TAK U CTOPOHHUKAMHA BTOPOI'O HAITPABJICHU S, ABJIAIOTCA
B3aUMOJONOJHAIOIMMU. Tak BO3HUKJIO CHHTETUUECKOE HAIIPABJIEHUE, UEs] KOTOPOro 3aKJII0YaeTcs
B TOM, UTO B JIDEBHUE BpeMeHa CIIOKUIIOCH JIUIIh «IIPOTOMPaBo». OHO MMeJIo oIpee/IeHHbIE CBOM-
CTBa IIPABOBOTO PETyJISTOPa, KOTOPHIE, OAHAKO, HE OCO3HABAINCH CAMUMU CYObEKTAMU MEXTyHAPO-
HBIX OTHOIIEHUH. TO ecTh «ITPOTOMpPaBO» HE TOJBKO ObLJIO TEHETUYECKH eIlle He Pa3BUTHIM MPABOM,
HO ¥ HE TIOPOXk/1aJI0 COOTBETCTBYIOIIETO MTPAaBOCO3HAHM . XOTsI CTOPOHHMKH TOTO HAIIPaBJIEHUS U HE
Pa3phIBAIOT CBSI3U MEKIY «IIPOTOMPABOM» M PeasIbHbIM IMPABOM, KOTOPOE BO3HUKJIO, TI0 X MHEHHUIO,
b B 910Xy CpeTHEeBEeKOBbSI, OHAKO YCMATPUBAIOT 3Ty CBSI3b JIMIIIB HA OOIIECOIMAILHOM, HO HE Ha
npaBoBoM ypoBHe. [Ipodeccop U. Jlykaryk HanOonee MeTKO chopMyTUPOBAT CyTh STOTO HAMPAB-
JIEHUs1 KaK JOKTPUHY «1PeOblCHOPULL MENCOYHAPOOH020 npasa». «MexayHapoIHOe MPaBo, — MUcajl
OH, — KaK Y BHyTpeHHee, BOZHUKAET OJHOBPEMEHHO C FOCYIapCTBOM. .. MexXyHapOIHOe MPaBo Kak

87 Fitzmaurice G. The general principles of international law considered from the standpoint of the rule of law // Recueil des
Cours. 1957. II. P. 38; cm. Takxke: Hezabumosckuii B. A. Pa36op counnenust npodeccopa Penenkamrda // CobpaHue COUMHEHHI.
Kues, 1884. C. 167-175.

88 Fitzmaurice G. Vkas cou. P. 38-39.

8 Lummepmar M. Victopusi MexayHapOIHOTO MpaBa ¢ JpeBHeimx BpemeH 10 1918 roga / Ilpara, 1924. C. 7.
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IOPUMYECKOE CPENICTBO PEryIMPOBAHUSI MEKTOCYJAPCTBEHHBIX OTHOLICHUI HAXOAWUT MPU3HAHUE B
MPaKTHKe TOCYIapCcTB JUIIb B KoHIIE CpeHux BeKoB» . Pa3zbsCHSIs CBOIO MO3UIIMIO, aBTOP TPEe-
JlaraeT JOBOJIBHO OOIIHE YCIIOBUS MOSIBJICHUST MK IyHApOAHOro TipaBa: «HeoOxonqumo, 9toObl Mex-
AyHAPOJHbIE OTHOIIEHUS JOCTUII BEChMa BHICOKOTO YPOBHS Pa3BUTH S, IPU KOTOPOM CYBEpEHHbBIE
roCy/1apCTBa OCO3HATM Obl HEOOXOAMMOCTb BO MMsSI CBOMX HAIIMOHAJIBHBIX Y MHTEPHAIIMOHAIBHBIX
MHTEPECOB MOAUYMHUTHCS HOPMaM, 00JIaJalolM IOPUIMUYECKON CHTION» !

JlaHHOE HampaBiieHHe MO OOJIbIIEN YacTH 3aMMCTBOBAJIO APTYMEHTHI KOHLIETIIUH, KOTOpast
OTCTauBAaET CYIIECTBOBAHME MPOTOIPaBa B MEPBOOBITHOM OOIIECTBE €ro MOCIeAYIoNyIo TpaHchop-
Malvio B padoBIaIeNIbueckoe MeXAyHapOAHOE IpaBo. Pasnnyue 3aKkioyaeTcsi B TOM, 4TO IpeJicTa-
BUTEJIM 3TOTO HAITPABJICHUSI TPOTOIPABOM Ha3bIBAIOT paOOBJIa/IeIbuecKoe MEXAyHAPOIHOE TIPaBo, a
COOCTBEHHO NPaBOM — MpaBo (eofanbHoe. P yueHbIX, OTCTaMBaBIIMX KOHLIETIIMIO TPOTOIPaBa B
MepBOOBITHOM OOIIIECTBE M MEKYHAPOIHOTO MpaBa B 0OIIecTBe pabOBIIaIeIbueCKOM, Mpe/iaraim
TaKOW apryMeHT, KaK KJIACCOBBIM XapakTep IpaBa. «B kayecTBe cOMaIbHOrO MHCTPYMEHTA OpraHu-
3ali BHYTPH— U MEXPOJIOBBIX OTHOIIEHUI BBICTYIAIM MPABUJIA JPEBHUX OOBIYAEB U IOTOBOPOB,
MpeCTaBIIsABIINE COOON UCTOYHHUKH APeBHETo “mpaBa’” (MpOTOINpaBa WM npeanpara). EctecTBeHHO,
OHO He OBUIO MPAaBOM B TOJTHOM CMBbICIIE, KOO HEe MMEJNO KJIAaCCOBOTO XapakTepa...B mpomecce ¢op-
MHUPOBaHUSI TOCYAAPCTBA, KOTOPHIA COMPOBOXKIAJICS PACKOIOM OOIIECTBA HA AHTATOHUCTUYECKHUE
KJIACCHI, HOPMBI IPEBHETO «IIpaBa» MPHUCIIOCAOIMBAIOTCS TSl PETrYJIMPOBAaHUS BHYTPUTOCY1APCTBEH-
HBIX U MEXKTOCYIApCTBEHHBIX OTHOMIEHUI. [Ipr 3TOM MPOUCXOIUT MX KaueCTBEHHOE Mpeodpa3oBa-
HHE: COIMAIbHbIE HOPMBI JPEBHOCTH HAIOJHSIOTCS KJIACCOBBIM COIEpPXKaHUEM M OOpEeTaloT Xapak-
Tep COOCTBEHHO MPABOBBIX HOpM»“2. Koraa KJ1accoBbIi MOAXO/ ObLT OTOPOIIICH, STH ABE KOHIICTIITUH
(«IIpoTONpPaBO» KaK MEpBOOBITHOE MPABO, «IPaBO» KaK PadOBIAIENIbUECKOE U «IIPOTOMPABO» KaK
padoBaaeIbuecKoe MEeKIyHAPOIHOE TIPABO, «IIPaBO» Kak MekIyHapoaHoe rmpaBo CpeqHeBeKOBbSI)
MPAKTHYECKH MIEPECTAIM OTIIMYATLCS IPYT OT JApyra.

B o6mmx yeprax paccMarpuBaeMoe 3[eCh HalpaBJieHUe sIBJISeTCS] OObEeJUHSIONNM KaK OTHO-
CHTEJILHO JIBYX BBHIIICTIPUBEICHHBIX KOHIICTIIINIA, TaK U IS 1IeJIOr0 psiAa JPYruX TEOPUH MPOUCXOK-
AEHHS MeXyHapOJHOTO MpaBa.

ABTOpBI, CYUTABIINE, YTO MEKIYHAPOAHOE MIPABO HAUYMHAET 3apOKAAThCS B JPEBHUN TIEPUO
¥ BO3HHMKaeT COOCTBEHHO Kak IMpaBOBasi cucreMa B 310Xy CpeqHEeBEKOBbs, YaCTO BBIIBUTAIN Te
K€ apryMeHTBI, YTO U CTOPOHHUKH JIPYTUX, B YACTHOCTU JBYX BBIIICYITIOMSHYTHIX KOHIIENHiA. [Tpu
9TOM MHOT/IA AaXe CJIOKHO Pa3IMUUTh, KAKOW MMEHHO KOHIIETIIIMY MPUAEPKUBACTCS TOT WA MHOM
YUEHBII: TOCKOJIBKY JaHHOE HalpaBJIeHUWE B JATHPOBAHUM BOSHMKHOBEHHS MEKIYHAPOIHOTO IpaBa
SIBJISIETCS] MIHTETPAJIBHBIM M B Y€M-TO OObEIMHSIONIAM, TO ¥ €r0 CTOPOHHUKHM 324acTyI0 MOTYT OOHa-
PYKMBaTh CKJIOHHOCTb TO K OIHOMY, TO K IDyTOMY BapHaHTy JIATUPOBKY BOZHUKHOBEHUSI MEKIyHa-
ponHoro nipaBa. Tak, ogau (A. HyccOaym) currtau, 94To CKopee ciieayeT TOBOPHUTH O CYIIIECTBOBAaHUU
B JIPEBHUI NIepHO]] CBOEOOPA3HOTO 3a4aTOYHOTO MEkIYHAPOIHOro mpasa, a B CpeHEBEKOBbE — O
BO3HMKHOBEHHH YK€ HOBOT'O, COBPEMEHHOI'0 MEKIyHAPOIHOTO Ipasa; aApyrue (A. @epapocc) nona-
rajiy, 4TO BOOOIIE BHIBOAUTb BOSHUKHOBEHHE MEXJyHAPOJHOTO MpaBa KaK TAKOBOTO MOKHO JIUIIIb C
stania CpeTHEeBEKOBDS, A B IPEBHUI TIEPUOJ] CYIIECTBOBAJIM TOJIBKO OT/IEJIBHBIE TPOTOITPABOBHIE MTPO-
SIBJICHUS1, HETIPABOBbIE TIPABIJIA MTOBEAEHM S, BOIIEIIINE BIIOCIEACTBUN KaK I0PUINYECKIEe HOPMBI B
CHUCTEMY MEKIYHAPOJHOTO MpaBa.

A. depapocc He cornamaics ¢ MOJIHBIM OTPULIAHMEM CYIIECTBOBAHUS MEXKAYHAPOIHOTO IIpaBa
B “JipeBHME BpeMeHa”, HO IO 3TOMY IMOBOAYy mucai Tak: «[Ipexkae cyiiecTBoBajJO MHEHUeE, Oy/IToO
MO3UTHBHOE MEXAYHAPOIHOE MPABO CIJIOKMIOCH TOJIBKO K HaYajy HOBEHIIIEro meproja, HO B HAIIM
JHU HEOCTIOPHMO, YTO MEXyHapOTHO-IIPABOBbIC MPUHIIUITBI UMEH CUIY yXKe B PA3IUYHBIX KYJIb-

N Tykawyx H. U. MexayHaponsoe rnpaBo. O0mias yacts: YueOuuk. M., 1996. C. 40.
9! Tam xe. C. 40-41.

%2 Bacunenxo B. A. OcHOBBI Teopuu MexayHaponHoro npasa. Kues, 1988. C. 3—4.
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TYpPHBIX Kpyrax craporo mupa». Ho cpady yrounsan: «Haie mexayHapomHoOe IpaBO HE CBSI3aHO C
HUMH. 3aTO J1si HOHUMaHUsI COBPEMEHHOTO MeX IyHapOIHOrO IMpaBa HEOOXOOMMO OOPaTUTHCS K €0
Pa3BUTHIO B MUPE CPETHEBEKOBOTO X PUCTUAHCKOTO 3amama» .

[IpaBna, u cpeau Tex uccnefoBaresiei, KOTopble B LIEJIOM HETaTUBHO OTHOCWIIMCH K BO3MOX-
HOCTHU CYIIIECTBOBAHHS MEKIyHApOAHO-TIPABOBOIO PEryIMpoBaHusl B Oojiee ApeBHHUE, 1O CpaBHE-
HUIO ¢ aHTUYHOU ['penmein u Pumowm, stansl victopun, Obuth uckmodenus. Tak, A. HyccOaym ObLt
CKOpee TPUBEPKEHIIEM CYIIECTBOBAHHS MEKIyHAPOAHOrO MpaBa B Oojiee paHHee, M0 CPABHEHHUIO C
neprooM aHTUYHOrO Cpenr3eMHOMOpbsI, BpeMsl. «BblpasuTtesibHast KOHIIENIIMS MTpaBa HApOIOB Kak
IpaBa, CyLIECTBYIOUIETO MEX/y HE3aBUCUMbIMU IOCYIapCTBAMU, MMOSIBUJIACH JIMIIb HA MPOTSKEHUN
MOCJIE/IHUX HECKOJIbKUX BEKOB... B HIMPOKOM CMBIC/IE UCTOPHS MpaBa HAPOJOB COBMALAET C JIOKY-
MEHTAJILHOW MCTOpHel yesnoBevyecTBa. OHA HAUMHACTCS C MEPBOOBITHBIX MUPHBIX JOrOBOpOB Biivik-
HEBOCTOYHOTO peruoHa»**. YciioBueM BOZHMKHOBEHH I MK IyHapoaHoro rpasa A. HyccOaym cunta
3aKMOUEHUE MENCOYHAPOOHBIX 002080POE , KOTOPOE JEUCTBUTEIILHO OTHOCUTCS K IEPHOLY IPEBHOCTH.

37aech ciiefyeT pasiuyarh 3aKk/Il0ueHHe NMHUCbMEHHOTO MEkyHapOJHOIo JI0roBopa Kak Ipu-
YMHY BO3HUKHOBEHMS MEXAYHApPOIHOIO MpaBa M KaK CBUJETEIbCTBO €ro JEWCTBHS, CyILECTBOBA-
Husl. B nmepBoM ciyuae, eciM paccMaTpuBaTh JaHHBIN [TPABOBOM aKT Kak MPEIOChUIKY MOSBICHUS
MpaBa, MOXHO NMPUATH K aOCOIOTHO HEBEPHBIM BBIBOZIAM, TIOCKOJIBKY MEKIyHAPOAHBIA JOTOBOP
SIBJISIETCS JIMIIb (POPMOM CYILIECTBOBAHMU S, BIIMSIHUS MEX IyHApOJHOIO ITpaBa, akToM, (PMKCHPYIOIIKUM
ero nevictere. [ToaToMy elrie 10 OsIBIeHU s TOMOOHOU (POPMBI MEKTyHAPOTHOE MPABO JOIKHO OBLIIO
MIPOUTH JJIMTEIBHBIA MyTh — JOJKHBI OBUTH CJIOKHUTHCS YCJIOBUS [UIsI €0 BO3HUKHOBEHUS, (DOpMU-
POBaHUsI OOBIUHBIX, YCTHBIX, JOTOBOPHBIX U APYTUX (hOPM, a JIMIIb MOTOM — JIsl TUCAHHOTO MEXIY-
HapOJHO-TIPaBOBOIO JOTOBOPA.

Bo BTOpOM Citydae 3ak.arouenue NUCbMEHHBIX MEHCOYHAPOOHBIX 002080p08 OBUIO IS UCCIEN0-
BaTesiell MEeXAyHapOIHOIO MpaBa CyILECTBEHHbIM apr'yMEHTOM B I0JIb3Y CYILIECTBOBAHHUS €r0 3a4aT-
KOB B JIPEBHUH Neproa’. DTO SIBISETCS BIPA3UTEIbHBIM CIIEICTBUEM MTO3UTUBUCTCKOTO TOAX0Ia K
M3YYEHUIO HE TOJILKO MEXAYHAPOIHOTO MpaBa B 1IEJIOM (UTO caMo I0 ceOe Helb3sl CUMTaTh HeBep-
HBIM WJIM HelleJiecooOpa3HbIM), HO M €ro ApeBHEH UCTOpHUU. B TO ke BpeMsi Hellb3sl, Kak 3TO AeNai0T
HeKkoTopble uccienoBarenu («IlosBieHre NUCbMEHHBIX KOAEKCOB COBMAJAET AJisl I0PUCTOB C POXK-
JeHNeM COOCTBEHHOTO IpaBa»’®), CBA3bIBATH MOSIBJICHUE MPaBa ¢ BOSHUKHOBEHUEM IMMCbMEHHOCTH.
Mex 1yHapOoIHOE paBoO BO3HUKJIO U HAYAJIO Pa3BUBATHCS 330JITO 1O M300peTeHus nocaeaneit. Pomb
3aKJIIOUEHHS] MEKIyHApPOJHbIX JOTOBOPOB KaK CBUJIETEIbCTBA MOSIBICHUS MEK/IyHApOJHOIO IpaBa
sIBIIsieTCs1 O€3yCJIOBHO 3HAYMMOM, €CJTM pacCMaTpUBAaTh aKThI, IO CBOEMY MPABOBOMY COZIEPKAHMIO
MIPE/ICTABIISIONINE COOOW COMIAllleHue MEkay AByMsl CyObeKTamH, (PUKCHpYIOIee ONpeeseHHOe
COCTOSIHUE WX IPABOOTHOIIEHHIA, HA KOTOPBIE PACIIPOCTPAHSIETCSI IPUHITUI COOMIOAEHHS CTOPOHAMU
CBOMX 00s13aTeJIbCTB. B TakoM cilyyae 3aK/II0UeHre MeXTyHapOIHbIX JIOTOBOPOB SIBJISIETCS] OYEBU/I-
HBIM CBUJIETEILCTBOM CYIIIECTBOBAHUS U (DYHKLIMOHAJILHOIO JEUCTBUS MEXAyHApOAHOro Ipasa. B To
e BpeMsi COBCEM He 00sI3aTesTbHO, YTOOBI TAKOE COIVIAIlIEHHE UMEJIO MMCbMeHHYIo hopmy. [TosTomy
MIpeJCTaBJIEHNE O 3aKJII0UYEHUY UMEHHO MTUCAHBIX MEX IyHapOJHO-IIPABOBBIX aKTOB KaK O €IMHCTBEH-
HOM WJIY IJIaBHOM (paKkTope, 3HaMEHYIOIIEeM IMOsIBJICHUE MeXTyHapOIHOro MpaBa, HayuyHO He 000cC-
HOBaHO. OnMpasich Ha HETO, HEKOTOPBIE YUEHbIE HEIOOLIEHUBAIN APYTHe BU/Ibl ICTOYHUKOB MEKY-
HApOJIHOTO MPaBa, B YACTHOCTU OObIYA.

%3 Depopocc A. MexayHaponHoe mpaBo. M., 1959. C. 53; Cwm. takxe: Hershey A. S. The essentials of international public law
and organization. New York, 1927. P. 31; Hershey A. S. History of international relations during antiquity // The American Journal
of international Law. 1911. Vol. 5. P. 904-911.

9% Nussbaum A. A concise history of the law of nations. New York, 1947. P. 1.

% Cwm., Hanpumep: Shaw M. International law. Cambridge, 1997. P. 13.

% Bozapos B. B. AHTpononorus Ipapa: aHTPOMNOJIOTMYECKUE U Iopuandeckue acrekTsl // Yenosek u npaso. Kuura o JletHeit
HIKOJIE MO Iopuaryeckoit antpononorun. 1999. C. 24.
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Tak, npuaaBas 6osbioe 3HaYeHUE (DAKTY 3aKTIOUSHUsT MEXJyHAPOIHbBIX IOTOBOPOB M IPHH-
[UITy MX COOMIOAEHHS KaK «IJIABHOM OCHOBBI MEXIYHApOIHOTrO TpaBa», P. Pexcnod mpuxomun k
BBIBOJLY, UTO B JIPEBHUI MEPUOJ MEKAYHAPOAHOE MIPABO OBLIO JIUIIb «(parMeHTapHON COBOKYITHO-
cThio HOpM»®’. TIpH 3TOM caMU MeXIyHApPOIHBIE JTOrOBOPHI JPEBHOCTH HEe ObLIM UM IPOAHAJIUA3H-
poBaHbl. X0Tsl PaKT 3aKJIIOYEHUS MEK/IyHAPOIHbIX JOrOBOPOB U SIBJISIETCS CYLLIECTBEHHBIM JIOKa3a-
TEJCTBOM (DYHKIIMOHMPOBAHUS MEXKYHAPOJHOTO MIPaBa, BCE K€ CChUIKA HA HETO CBUAETEIbCTBYET
O MOAXOJE K BOIPOCY C COBPEMEHHBIX MO3UIMKA. B IpeBHOCTM Ha NEpBBIN IJIAH YaCTO BBICTYIIAET
00bIvaii, yCTHOE COIJIAIICHUE U Ipyrre NCTOUHUKY WM KBa3MUCTOUHUKYU MEXKIyHAPOJHOTO MpaBa B
YCTHOW WJIM TMCbMEHHOU (popme. 1o otmeuan I'. MopreHTay, KpUTHKYsI HEIOCTaTKU IMO3UTUBU3MA
B MEXIyHapoAaHOM Ipase. [I03UTUBUCTCKAsA JOKTPUHA, CUMTAsA MEXKIYHAPOAHO-IIPABOBBIMU JIMIIIb
TE€ HOPMBI, KOTOPBIM TOCYJapCTBa MPHUIAIOT 00s3aTeIbHYIO CHITY, UCKJTIOUAeT U3 00JIacT MeKIyHa-
POIHOrO MpaBa Bce HOPMBI, ICHCTBHE KOTOPBIX Oa3MpyeTcsl He Ha MIMCbMEHHBIX aKTaX TOCylapCTB. ..
Mb1 oOparaemcsi K KOHLIETIMH OOBIYHOTO MPaBa, MO3BOJIABINEH TPaJUIIMOHHON JOKTPUHE MEXIY-
HApOJIHOTO OOBSICHUTH BCE HOPMbI MEX TyHAPOTHOTO ITPaBa, IPOUCXOKICHUE KOTOPBIX HEJTb3s1 TPSIMO
BBIBECTH U3 MMUCbMEHHBIX UCTOUHUKOB?S,

CrnenoBarenbHO, CllelyeT COIIaCUThCS C I0pPUCTaMHU-aHTPOIOJIOraMH, KOTOPbIE CUMTAIOT, YTO
«MMMCbMEHHOCTh M3MEHSIET XapakTep MpaBa, HO HE CO3/1aeT IpaBa, a fABJIAETCS ero (POpMHUPYIOIIUM
anemMeHTOM. HeT HU4ero ymmBUTENIHHOTO B TOM, YTO “NMUChMEHHBIE” IIMBIIIN3AIMHN HE SIBJISIOTCS 00s1-
3aTeJIbHO CAaMBIMH ITPABOBBIMU» .

Bynyuu enBa mu He HanOoJiee MOMYISIPHBIM B HAYKEe KPUTEPHEM HaTMPOBKUA BOHUKHOBEHUS
ME>KIyHAPOIHOTO MPaBa, (haKTOp 3aKTIOUSHUsT MEKTyHAPOIHBIX IOTOBOPOB HE 3aMEHsIET COO0i Bce
Apyryue IpUYMHBL ¥ MPEANOCBUIKH TPOUCXOKIECHU S MEXKJyHAPOAHOTO NpaBa. «[1o nosiBiieHus nuca-
HBIX JOrOBOPOB, — 0TMeuaeT npodeccop B. Ky3HeloB, — yesnoBeyecTBO Mpoiuio JOATUui MyTh pa3By-
THS$1, B X0/Ie KOTOPOTO POJOBbIE OTHOUIEHUSI IPUBEJIH K MOSIBJICHHUIO TUIEMEH, TOTOM BO3HUKJIY COI03bI
rieMeH U T. 1. Coo3bl TUIEMEH MOIVIU TMOSIBUTHCS TOJIBKO B pe3yJibTaTe JOroBOpa, XOTS apXeosoru
MIOKA HE HAllUIM COOTBETCTBYIOIIMX TMCbMEHHBIX UICTOYHUKOB. [JoroBopam o coro3e IjieMeH Ipeaiie-
CTBOBAJIO OCO3HAHUE HEOOXOJMMOCTH TaKMX COI030B Kak (POPMBI OTHOIIEHUH IJIEMEH, a 3TO MOXET
03HA4aTh TOJIBKO OJJHO — HOpMa Kak (popMa OCO3HaHMS MOSABUIIACH 330JIT0 JJO TUCbMEHHBIX JOTOBO-
poB» 1%,

CrnepnoBatenbHO, OOBSICHATH TIPOLIECC M MEXAHU3M MOSIBJIEHHS ME3KIyHAPOIHOTO MpaBa JIUIIb
TMOSIBJICHUEM [MMCbMEHHBIX MEKyHAPOAHO-IIPABOBBIX AKTOB HEJIb35l, IOCKOJIBKY CYILIECTBYET MHOXKE-
CTBO APYTHUX MPEANOCHIIOK ero Bo3HUKHOBeHus. Tak, I'. [IIBaprieHOeprep, KOTOPOro Takke MOKHO
OTHECTH K JAHHOMY HalpaBJIEHUIO JaTUPOBKU BO3HUKHOBEHMS ME:XAyHApPOIHOIO MpaBa (OH MUCAI:
«HecmoTpst Ha TO, YTO HEKOTOpBIE CUCTEMBI MEXKIYHAPOJHOTO IpaBa Ha pa3HbIX CTaAUAX pa3BU-
THS1 CYILIECTBOBAJIM B aHTUYHOCTH U, OJJHOBPEMEHHO WJIM MOC/IEIOBATENIBHO, B JPYIMX YacTsX CBETa,
KOPHH COBPEMEHHOTO MEKIyHAPOIHOTO MTpaBa HAXOAATCs B cpeqHeBeKoBoit EBpone» 1°1), ykasbiBaet
1 Ha apyrue (akTopbl, HEOOXOAUMBIE IS TIOSIBJIEHHS] MEKIyHApOIHOTO TpaBa. Bo-nepBbIx, 3auH-
TepecOBaHHbIE COOOIECTBA JOIKHBI OBITh TOTOBBI XOTsI ObI IIPU3HATH IPYT 32 APYTOM paBHBIN CTa-
TYC, €CJIU YK HE YCTAaHOBUTD JIEVCTBUTENILHO B3aMMOBBITO/IHOE [TOBEJEHUE. BO-BTOPBIX, 1OCTATOYHBIN
KOHTAKT MEXJy HUMH JIOJUKEH MPUBECTH K HEOOXOIMMOCTH MPABOBOTO YPEryJIMpOBaHUS UX OTHO-
mieHuii!2, B moka3arenbCTBO TOrO, YTO 3TH YCJIOBUS ObUIM B M3BECTHON Mepe COOJIONICHBI B JIPEB-

97 Redslob R. Traite de Droit de Gens. Paris, 1950. P. 4.

o8 Morgentau H. Positivism, Functionalism, and International Law // The American Journal of International Law. 1940. Vol. 34
Number 2. P. 273.

9 Koenep A. H. Autpononorus npasa: YueOHHK 11 By3oB. M., 2002. C. 10.
100 Kysneyos B. H. Ouepk CTaHOBNEHUs M Pa3BUTHST MK IyHApPOIHOrO Mpasa. Bkian Poccuu: omnbku u goctikenust // Mexay-
HaponHoe npaBo / OtB. pea. B. . Kysueuos. M., 2001. C. 14.
101 Schwarzenberger G. A Manual of International Law. London — New York, 1960. Vol. 1. P. 4.
102 Tam xe. P. 3.
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HUI [IEPUOJL, aBTOP ONSAATH € MPUBOAMT JIOroBOp erurnerckoro ¢papaona Pamszeca Il u naps xerTos, a
TaKke JoroBop xerrckoro napsi Cynmunynuymsl | ¢ mpaButesiem Yrapura.

Crnenyer OTMETUTD, YTO NIEPBBII JOTOBOP CIIY:KWJI JOKA3aTeJIbCTBOM CYIIECTBOBAHUS MEXK[Y-
HApOJHOTO IIpaBa B JPEBHOCTH ISl MHOTUX UccienoBareneil. Hekotopble aBTOpbl CUUTaIU I0TOBOP
Pamzeca II ¢ Xarrycuiucom III He TOBKO caMbIM APEBHUM TOKYMEHTOM MEKAyHAPOJHOIO IpaBa,
HO 1 MOJIEJIbIO MEX IyHApOAHO-IIPABOBOTO PEryIMPOBaHU, 3aMMCTBOBAHHOU KaK JPEBHUMH BOCTOY-
HBIMU UMIIepUsIMU, Tak U ['pererd u Pumom.!”® B To xe BpeMsi, He OTpuIlasi pOJM TOTO MEXk-
JOYHAPOJHO-IIPABOBOIO aKTa, Mbl JOJIKHBI CKa3aTbh, YTO JIMIIIb HEMHOTHE WCCJIEJOBATEIN JPEBHETO
ME>KIyHAPOIHOTO TpaBa YKa3blBAJIM HA TO, YTO OH HE sIBJISIETCS] HU CaMbIM JIDEBHUM, HU HanOosee
3 PEKTUBHBIM WIH I0PUANYECKU COBEPIIIEHHBIM JOrOBOPOM JpeBHUX rocygapcts . [Ipeysennye-

HUEC K€ 3HAYCHUA ITOIrO JOKYMECHTA 0OBSICHSIETCS €ro OOJIbIIEH AOCTYITHOCTBIO JJIA HCCHC)IOB&TGJIGIZ
105

JIpyrum ycioBreM BO3HMKHOBEHHSI MEXAYHAPOAHOTO MpaBa y4YeHble JAaHHOTO HANpaBICHUS
CUMTAJIU TTOSIBJICHUE U NPABOMBOPUECKYIO OesIMENbHOCHb 20CY0apCcmed. ITUM OOBSICHSAETCS B YacT-
HOCTH W UX TIO3UIIUsI OTHOCUTEJIBHO MPEIBICTOPHM MEXIyHApOJHOrO MpaBa — B JIPEBHUIN TIEPHOL
roCydapcTBa JIUIIb HAYAIU 3aPOKAAThCs KaK TaKOBbBIE, a O TOCYJapCTBaX B MX KJIACCUYECKOM BUJIE
MO>HO TOBOPUTD JIMIIIbL HAYMHAS C TIEPUOAA PA3BUTOTO

CpenHeBeKOBbsI (XOTs HEKOTOPbIE YUEeHbIE OTHOCAT K nepuoay CpeHuX BEKOB TOJIBKO HAYAJI0
mpoiriecca 3apoxkieHus1 U oopa3zoBaHus rocyaapcts ). To ke camoe, COOTBETCTBEHHO, YTBEPXKIa-
€TCs1 M1 OTHOCUTEILHO MEkIyHApPOJHOrO MpaBa, Kak pe3y/ibTaTa roCcyIapCTBEHHOTO BOJIEU3bSBICHUSI.
OpHako 371ech €CTh Onpe/eieHHble HETOYHOCTH, a camMa MPUBS3KA K TOCyIapCcTBaM MPEICTaBIsIeT
cOOOM JIUIIIb CAEICTBUE ITATUYECKOrO BUICHHS MEKIyHAPOTHOTO MpaBa.

MesxayHaponHOe MpaBo peryaupyeT OTHOIIEHHUSI CBOMX CYObEKTOB BO BCE UX COBOKYITHOCTH;
B IPEBHUI K€ TIEPHOJ] KPOME TOCYAapPCTB B KAUECTBE TAKUX CYOBEKTOB BHICTYMAIIM U JpyTrHe 00pa3o-
BaHusl. B 1peBHOCTH 1 B CpeTHEBEKOBbBE €lIie He CYIIECTBOBAJIO TOCYIapPCTB B COBPEMEHHOM MTOHUMA-
Huu, mucan Hryen Kyok [IuHb, OHHAKO K MEKIyHAPOTHOMY MPaBy ClEAyeT MOJXOAUTH PEXk e BCEro
KaK K TPaBy «MEKOOIIMHHOMY», UM «MEXTPYyMIoBoMYy». Korjga 3To mpaBo npuMeHsieTcsl K Tocy-

103 jankovic B. Public International Law. New York. P. 29.

104 Rey F. Relations Internationales de PEgypte Ancienne du 15me au 13me Siecle avant Jesus-Christ // Revue Generale de Droit
International Public. Troisieme Serie — Time XV. Tome XLVIII. Paris, 1941-1945. Vol. 1. P. 42.

195 Cm.: Muller M. W. Der Bundnisvertrag Ramses II und der Chatiterkonings // Mitteilungen des Vorderasiatisch // Agyptischen
Gesellschaft. Berlin, 1902. VII. Ne 5; Keilschriftexte aus Boghazkoi 1,7,25. — Wissenschaftliche Veroffentlichungen der deutschen
Orient — Gesellschaft, Berlin — Leipzig, XXX (1916) und XXXVI (1921); Meissner B. Der Staatsvertrag Ramses II von Agypten
und Hattusils von Hatti im akkadischer Fassung // Sitzungsberichte der Preussischen Akademie der Wissenschaften. Philoslogisch-
historische Klasse. 1917, Bd. XX; Langdon S., Gardiner A.H. The treaty of alliance between Hattusili, king of the Hittites and the
Pharaoh Ramses II of Egypt // The Journal of Egyptian Archaeology. London, 1920. VI. P. 179-205; Historical Records of Ramses
III. The Texts in Medinet Habu Volumes I and II. Translated with explanatory notes by W. Edgerton and J. Wilson. The University
of Chicago Press. Chicago, 1936; Wilson John A. Egyptian Treaty // James B. Pritchard. Ancient Near Eastern Texts. Relating to the
Old Testament. Princeton, New Jersey, 1950; Edel E. Der Teilnehmer der aegyptisch — hettitischen Friedensgesandschaft im 21 Jahr
Ramses 11 // Orientalia. Roma. 1969. Bd. 38; Chabas F.J. Traites de Ramses II avec les Khetas. Paris, 1866; Goetze A. Treaty between
Hattusilis and Ramses 11 // PritchardJ. B. Ancient Near Eastern Texts. Relating to the Old Testament. Princeton, 1955; Rowton M. B.
The Background of the Treaty between Ramses II and Hattusilis III //Journal of Cuneiform Studies. New Haven, 1959. Vol. 23. Ne 1;
Davis Dorrie. An early treaty of friendship between Egypt and Hatti // The Bulletin of the Australian Centre for Egyptology. North
Ride, N.S.W. 1990. Ne 1. P. 31-37; Harari I. E. The Historical Meaning of the Leagal Words used in the Treaty Established between
Ramses II and Hattusili IIT in Year 21 of the Reign of Ramseses II // Studies in Egyptology. Presented to Miriam Lichtheim. Vol.
I. Jerusalem, 1990. P. 422-435; Anson F. Rainey and L.Cochavi-Rainey. Comparative Grammatical Notes on the Treaty between
Ramses II and Hattusili III // Studies in Egyptology Presented to Miriam Lichtheim. Vol. II. Jerusalem, 1990. P. 796-835, 877-888
u ap. Takoil MHTEpeC K JAaHHOMY JIOTOBOPY HEyIMBHTE/IeH. BO-IIEpBBIX, 3TO ONVMH U3 HEMHOIMX JOKYMEHTOB MEX/yHapOIHOrO MpaBa
apesHero BimskHero BocToka, HOMHBIA TEKCT KOTOPOrO COXpaHMIICs (IIPUYEM B JIByX BApUAHTaX Ha sI3bIKE CTOPOH — ETMIETCKOM M
XETTCKOM). BO-BTOPBIX, KpOME €ro 0ObEKTUBHBIX IIPEUMYLIECTB (IOrOBOP MPEACTABIAET COOOM YeTKOEe M HanboJiee MOJIHOE OTPaKeHHe
0COOEHHOCTE! MesX/IyHapOIHO-ITPABOBO MPAKTUKK PErMOHA), KOHCEPBATMBHO HACTPOCHHbIE HCCIIEIOBATENN MEK IyHAPOIHOTO MpaBa
YCMOTPENH B HEM OoJiee MeHee TPaAULIOHHYIO ISl MeKIyHApOIHOTO JOroBopa GopMy, CTPYKTYpy, KOTOpasi 4eTKO OTInYaIach Ot
BCEX U3BECTHBIX MPEKIE MEKAYHAPOAHO-TIPABOBBIX JIOKYMEHTOB JIPEBHETO MEPHOLA.

106 £ aunex T. Vkas. cou.
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JapcTBaM, OHO PacCMaTpUBaeT MX KaK OT/EJIbHbIe U HEe3aBHCHUMBIC «IOJIMTHUECKUE COOOIIECTBAY.
Ho takue nmonutuveckue cooOIecTBa, XOTs OHU M He ObUIM TOCYIapCTBaMU, CYILIECTBOBAIN ykKe B
aHTHuYHble BpeMeHa 1 B Cpennue Beka. CreioBaTesnbHO, ele B OOIECTBEHHOM cpejie AHTUYHOCTU
1 CpelHEeBEKOBbsI BOZHUKATIM MUHUMAJIBHBIE YCIIOBHS, HEOOXOIUMBIE TSI TTOSIBJICHUS] MEX TyHAPOI-
Horo mipaBa'”’. TIpaBna, gabilie B CBOEM UCCIIEIOBAaHUM aBTOP BCE ke HacTauBaeT Ha (hOpMHUpPOBa-
HUM MEXIyHApOTHOrO MpaBa MMEHHO B CpeHEBEKOBOW EBporie, mpu 3TOM He OTpullast BIUSHUS
OTIEJIbHBIX JPEBHUX JIEMEHTOB Ha 3TOT mporecc. M xots EBpona Hemano crocoOcTBOBaia TOMY,
YTOOBI TOCYJAPCTBEHHASI CUCTEMA CUMTAJIACh IIEHTPAJIBHBIM MOHSATHEM MEXAYHAPOIHOTO IMpaBa, ee
[MBUJIM3AIUS YHACIIEIOBAJIA TaKXKe U AaHTUYHBIE TPEKO-PUMCKHUE UICH, U TIPUHIUITHL X PUCTUAHCKON
[MBUJIN3AIIUY, O3HaMeHOBaBIMe Bce CpeHeBeKoBbe. .. OTHAKO, eC/v B ISHCTBUTEILHOCTU U OBUIH
HalIeHbI OTAEIbHbIE TPU3HAKHM MEX TyHAPOIHOTO IPaBa, IOXOKEro Ha M3BECTHOE HaM ceiyac, TO 3TO
OBLITH JIUIIIL HEKOTOPBIE €ro pyIUMEHTHI. [I0CTOSTHHOE COCTOSTHUE BOWHBI, KOTOPHIM XapaKTepr30Ba-
JIUCh aHTUYHbIE BpEeMEeHa, He CIIOCOOCTBOBAJIO HUKOI/IA U HU B OTHOM peruoHe — Oyap To Ha JanbHem
Bocroke, Ha biiskHem BocToke UM B rpeko-puMCKOM MUpPe — (pOPMUPOBAHUIO HACTOSIIEH MPaBo-
BOU cructeMbl'®. B 11e51oM, eciv npuaepKuBaThcsl Cyryoo rocyJapcTBEHHOTO TMOIX0Aa, HEMUHYEMBI
HEBEPHBIE BBIBOJIBI 1 OTHOCUTEIBHO CAMOTO MEXKIYHApPOJHOTO IpaBa IpeBHero neprona. Kak cum-
TAIOT KPUTHKHU TAKOTO IMOJXO/IA, «ECIIU IMOBEPUTh, YTO MEXAYHAPOIHOE MPAaBO BO3HUKJIO BMECTE C
roCyJapcTBaMu, 3HAYUT HAJI0 TIOBEPUTH, UTO €r0 3apOKICHUE M Pa3BUTHE 3aBUCUT UCKJIIOUUTETBHO
OT BOJIM rocygapcTB» '%°. OHaKoO, eC/iv y4ecThb, YTO B IPEBHOCTU TOCYJAPCTB JIONToe BpeMs He CYIIle-
CTBOBAJIO, TO W BOMPOC O TMOSIBJICHUH B TO BPEMs MEKIyHAPOAHOIO IpaBa pelaeTcsi HeraTUBHO.
Mesxy Tem, yke B JPEBHOCTH CJIOKUIIACh OOBEKTHBHAS TIOTPEOHOCTh B PABOBOM yPETYJIMPOBAHUN
Me:KJyHAPOIHBIX OTHOIIICHUI, Ha YeM U HACTauBAIOT IIPEACTABUTEIN JAHHOTO HAMIPABJICHUS JaTHPO-
BaHUs1 BOSHUKHOBEHUSI MEXIyHAPOIHOTO TpaBa.

B 11e710M GONBIIMHCTBO YCTIOBHIA, KOTOPBIE MCCIIEAOBATEN CUMTATA HEOOXOAUMBIMHU 151 BO3-
HUKHOBEHHUSI MEKIyHApPOTHOTO TpaBa, MpPEACTABUTEM 3TOrO HAMpaBJICHUS €ro JaTUPOBKH pac-
CMaTpUBaJIM KaK TOJBKO HavaBIIIHMe 3apOKAaThCs B IpeBHOCTH. HacTosmime e mpeArochuiKu BO3-
HUKHOBEHHUsI MEKJIYHApPOIHOIO TMpaBa CKIAABIBAIOTCS, MO UX MHEHUIO, UCTOpUYeCKHd mo3xe. I.
[IBapueHGeprep pa3aeania UCTOPHIO MEKIYHAPOJHOTO MpaBa M MOAXOAb K HEl Ha IIEeCTh MepHo-
noB: 1) ucronb3oBaHe MU(PUUECKUX U UCTOPUUECKUX MCTOYHMKOB; 2) WAECHTU(UKAIMSA UCTOPUU
ME>KIyHAPOIHOTO IyOIMYHOrO MpaBa ¢ UCTOPUEH eCTECTBEHHOTO MpaBa; 3) pacCMOTPEHHEe UCTOPUH
Me:KJyHAPOJHOTO IMpaBa Kak UCTOPUU PEMTUO3HBIX TOJIKOBAHWHA MEXIyHApPOTHOTro oOImeHus; 4)
paccMOTpeHre MeKIyHAPOJHOrO MpaBa Kak YacTW MCTOPUM AWIUIOMATUH; 5) COUETaHWE MCTOPUM
Me:KJyHApOIHOTO MPaBa U UCTOPUH ero HayKu; 6) CMelleHre aKIleHTa ¢ UICTOPUU IOKTPUHBI U HAyKU
Me:KJyHapOIHOTO TpaBa Ha MEXAyHAPOIHYIO MPAKTUKY rocyaapcts 10,

UYro ke KacaeTcst caMoro MeskIyHapOHOTO IIpaBa, TO OCHOBHOE TMOJIOKEHHUE TPEThEro HaIpaB-
JICHUsI 3aKJTI0YAaeTCsl B TOM, UTO B JIPEBHOCTU CYIIIECTBOBAIU OMpe/ie/ieHHbIe HHCTUTYTHI MEXTyHa-
ponHoro npaBa. Ho oHM ellle He COCTaBJISIM CUCTEMBI, TaK YTO Ta 3M0Xa MOXKET CUMTAThCS JIMIIb
NIEpHOJIOM TIPEBICTOPUH MEXAYHAPOMHOTo npaBa. Ha mpoTskeHuu 3Toro neproga ohopMIIsIIHCH
npaBoBbie (DyHIAMEHTHI, Oa3UPYSACh HAa KOTOPHIX, MEKAYHAPOIHOE MPABO KaK CUCTEMa BO3HUKAET B
Cpennvie Beka. Henmb3st BO3pa3uTh, YTO CUCTEMHOCTh MEKTyHAPOTHOTO MpaBa MPOSIBIISIETCS JIUIIb B
Hogoe Bpemsi. OHako B JAHHOM CJTy4ae BaXHO ONPEETUThCS, O YeM UIET Pedb: O MEXIYHAPOJHOM

107 Nguen Quoc Dinh. Droit International Public. Paris, 1987. P. 33; Heyen Kyox uns, [lampuk /laiie, Annsu Ieane. MexiyHa-
pomHoe nyonunoe mpaso: B 2 1. Kues, 2000. C. 15.

108 Nguen Quoc Dinh. Yka3. cou. P. 33-34.

109 Kysneyos B. H. Ouepk cTaHOBIEHHUS M pa3BUTHS MeK TyHapomHoOro pasa. Brmang Pocern: omm6ku u noctmkenus // Mexmy-
HaponHoe npaso. M., 2001. C. 14.

10 Cw.: Parkinson F. Why and How to Study the History of Public International Law // Contemporary Problems of International
Law: Essays in honour of Georg Schwarzenberger on his eightieth birthday / Edited by Bin Cheng and E. D. Brown. London, 1988.
P. 232; Schwarzenberger G. Historical Models of International Law: Towards a Comparative History of International Law // Current
Legal Problems. 25.1972. P. 2.
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IIpaBe KaK CHUCTEME CO CBOICTBEHHOW €M CTPYKTYpOM, JE€JIEHUEM Ha OTPAC/IU, UHCTUTYThbl, HOPMBI
Y MIPUHLIMIIBI, C COOTBETCTBYIOIIMM BHYTPEHHUM IMOCTPOEHUEM U CBA3SIMU UM O MEKAYHAPOIHOM
MpaBe Kak MpaBOBOM DETyJISITOpe MekIyHApOIHBIX OTHOIIEHUH. B mocienqHeM kayecTBe OoHO, Oe3-
YCJIOBHO, BO3HHUKJIO M CYIIECTBOBAJIO YK€ B JPEBHUN MEPUOM, XOTS JJIs BHIPAOOTKU €ro CHCTEMBI
JOJKHO OBUIO TIPOWTH ellle HeMasio BpeMeHH. [IpuBepXeHHOCTBIO TOMY WJIM MTHOMY TIOIXO/Ly OO'bsIC-
HSAIOTCS M Pa3HOIIACHsI aBTOPOB OTHOCUTEJIBHO JIATUPOBKU MOSIBJIEHU S MEKAyHAPOIHOIO ITpaBa (Kak
Npeanpasa Wiy IpoTorpasa B APEBHUN NEPHOJ] UM KaK 3(P(PEKTUBHOIO, HO €I1ie HE COBEPIIEHHOTO,
JIMIIEHHOTO CUCTEMHOCTU ME:KAYHAPOIHOIO MpaBa).

Ha ceronns HampapieHue, paccMaTpuBalolllee IPEBHUN MEPHOJ KaK 3Tall «IPEIbICTOPUM»
ME>XIyHApOJHOTO TpaBa, a COOCTBEHHO €ro BO3HUKHOBeHHe, narupyioiiee CpeqHUMHU BeKamH,
MO’KHO Ha3BaTh CaMbIM paclpoCTpaHeHHbIM. Ero npeacraBureny (mperuMyIiecTBeHHO B XX B.) ITpU-
UM K KOMIIPOMMCCY MEXAY TPaJAULUMOHHBIM IOHUMAHUEM CYIIIHOCTH MEk/1yHapOJHOro MpaBa Kak
BO3HUKAIOIIETO B CpeIHEBEKOBOI EBporie co BceMU COOTBETCTBYIOIMMY MPEANIOCHUIKAMYU U YCIIOBU-
SIMM 3TOTO IIPOLIECCA U HEOITPOBEPKUMBIMU JJAHHBIMU ITPOIILJIOTO, B YaCTHOCTH MEX IyHapOAHO-TIpa-
BOBOW MPAKTUKOW JIpeBHOCTH. CaMo 3TO HarpaBlieHHe 3aKJI0vYaeT B cebe HeCKOJIbKO TEOPHid, pac-
CMAaTPHBAIOIIMX B KaueCTBE HEOOXOAMMBIX MPEANOCHUIOK MOSIBICHHS MEKIYHAPOJHOTO MpaBa yke
yIOMMHAaBIIIMECS (PAaKThl 3aKJIIOYEHUs MMCAHBIX JOTOBOPOB, IOCYIapPCTBEHHOTO BOJIEU3bSIBJICHUS U
np. Cpenu HanOosee apryMeHTHPOBAHHBIX M JTOKA3aTeIbHBIX M3 HUX — CYIIECTBOBAHUE COOTBET-
CTBYIOIIMX MEXyHaPOJHO-TTPABOBbIX HICTOYHUKOB WJT MTHCTUTYTOB MEKIYHAPOJHOTO TIPaBa B IpeB-
HocTu. OfiHAaKO mocieHee 0OCTOSTENCTBO SABMISIETCS JIMIIb CBUIECTEICTBOM CYIIECTBOBAHHS B TO
BpeMs TAKOTO IIPaBa, HO He OOBSICHSET, KaK UMEHHO OHO BO3HHUKJIO U KaKKe MPUYMHBI BBI3BAJIM €T0 K
KU3HU. B 9TOM 1aHHOE HampaBJieHre SIBJISETCS] He JOCTATOYHO pa3padoTaHHbIM. Bompoc xe o Mexa-
HU3ME 3apOKAECHUS MEXAYHAPOIHOIO IpaBa SIBJISIETCS KJIOYEBBIM IIPU BBISICHEHUM HE TOJIBKO €ro
WCTOPUH, HO U CYIITHOCTH, ¥ XapaKTepPHBIX 4epT. B To ke BpeMsi 1Jis1 BEepHOTO OOBSICHEHHUSI €T0 TOSIB-
JIeHU ST HEOOXOAMMO TIPEKE BCErO UCCIIeIOBaHNE COLIMAIIBHBIX MPEINOCHIIOK, (PaKTOPOB M YCIIOBUIA,
OKa3aBILMX Ha HEro BIIMSHUE.

HauGonbliee nOCTHXKEHUE YYEHBIX, KOTOPblE paccMaTpUBaIM JPEBHHUI IMEPUOI KaK MEepHO
MPEbICTOPUM MEXAYHAPOAHOIO MpaBa, 3aKJI0YaeTCsl B MPUMHUPEHUM MEXyHapOAHO-IIPaBOBOTO
MO3UTHBU3MA U HOPMATUBHM3Ma B OOJACTH MCTOPUM MEXKIYHAPOJHOTO IMpaBa C pealbHbIMU CBHUJIE-
TEJILCTBAMU UCTOPUM U MEKAYHAPOIHO-IIPABOBbIX UCTOUHUKOB JPEBHETO MepHo/a, C KOTOPbIMU 3TU
TEYEHUs] HUKAK He COMIacoBbIBAIMCh. OIHO JIMIIIb TIEPEUUCIIEHHE aBTOPOB, TOBOPUBIIIKX O 3apOXK]e-
HUM MEKIyHApOJHOTO IMpaBa B IPEBHOCTH, 3aHsUIO Obl HeMasio Mecta. OJHAKO JAOCTATOYHO YacTo
MIPEJCTaBUTENI PACCMATPUBAEMOr0 HarpaBiieHHsl, (POPMYIUPYsI TEZUC O 3aPOKAECHUM MEXIyHapO-
HOT'O IIPaBa B JPEBHUI MEPUOJ] WM O IIEPUOJIE €T0 ITPEABICTOPUHY, JIMIIb OTAABAJIM CBOIO JaHb HEOIIPO-
BEPKUMBIM MEXYHAPOAHO-TIPABOBBIM (paKTaM MPOLLIOro. B [eNCTBUTENBHOCTH MHOTHE W3 HUX
MPUIEPKUBAIUCH TPATUIIMOHHON TOYKH 3PEHMs] OTHOCHTENIbHO BO3HUKHOBEHUST MEKIyHAPOIHOTO
MpaBa B HOBBI MEPUOL] HCTOPHH.

31ech UMeeT CMBICI MPUBECTH BbIcKa3aHHYIo I'. Kelb3eHOM MBICTBH O TOM, YTO MEPBOOBITHBIN
YeJIOBeK He MOT' PyKOBOJICTBOBAThCSI PABOM, TIOCKOJIbKY «B €T0 COHAHWU JOMUHHUPOBAJa Ues BO3-
MEILEHHs1, 2 He COOTBETCTBUS (KA3YAAbHOCHIU). .. B CO3HAHUM TIEPBOOBITHOTO Y€IOBEKAa MOYTH TOJI-
HOCTBIO JIOMUHUPOBAJ SMOIIMOHAIIBHBIN JIEMEHT . .. TTOBE/IEHHE MEPBOOBITHOTO YesloBeKa ObUIO 00Y-
CJIOBJIEHO MCKJIIOYMTESIHBHO €T0 XeJlaHussMu». ! CiieoBaTebHO, 4acTo TOJI0CTIOBHOE YTBEPIKICHUE O
HECYILECTBOBAHMH TpaBa KaKk TAKOBOI'O MJIM CYILIECTBOBAHMH JIMILIb €r0 3a4aTKOB B IPEBHUI MEPUO,
MIPE/ICTABUTENN STOTO HAPaBJICHUsI TIOIKPEIUISUI TOCTAaTOUHO CIaObIMU apryMeHTaMH O MPUpPOLe
NepBOOBITHOTO WJIM IPEBHETO YeJIOBEeKa, He CIIOCOOHOTO «TMOTHATHCS» 10 yPOBHS IpaBa. Brpouem,
MIPY MOCTIEYIONIEM PACCMOTPEHUH MHCTUTYTOB MEPBOOBITHOIO OOIIECTBA, ¥ B YaCTHOCTH (POPMUPO-

" Kelsen H. Society and Nature. A Sociological Inquiry. London, 1946. P. 1-2, 4-5.
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BaHUS MEkK/TyHAPOTHOTO MTPABOCO3HAHMUS TIEPBOOBITHBIX JIIO/IEH, CTAaHET MOHSITHOW TTOBEPXHOCTHOCTD
MOIOOHBIX yYTBEPKACHHH.

Hanpagsnenue, oTHOCsIIIee MOSIBJICHUE MEXJIyHAPOAHOTO MPOTOMpaBa K JpPeBHEMY MepHOAY,
a CHCTEMbl MEXIyHapOJHOIO TpaBa HamonoOue coBpeMeHHOW K 3moxe CpeiHMX BEKOB, 4YacTo
JIMIIIb OTPaKaeT XapaKTepHbIE YEPThl MEXYHAPOIHOTO MpaBa COOTBETCTBYIOLIUX NEPUOAOB (HAIIPU-
Mep, HECUCTEMHOCTb, Ka3yUCTUYHOCTb, MAPTUKYJISIPHOCTh, MPAKTUYECKYI0 HAIPABIEHHOCTh JPEB-
HEro MeXJyHapOoJHOTO MpaBa; MpeodajaHne B MeXayHapogHOM IipaBe CpeTHEBEKOBbS U TOCY-
JapCTBEHHOTO CyBepeHHTETa, (POPMHUPOBAHUE €TO CUCTEMBI U T. 11.), YaCTO ITyTasi ero OCOOCHHOCTH Ha
TOM WJIA MHOM 3Tarie ¢ COOCTBEHHO €ro BO3HMKHOBEHHMEM WM TpaHchopMarsiMu. XOTs1, TOBOPSI O
MPEJICTABUTEIISIX JAHHOTO HAITPaBJIEHU S, CIIE/IyeT pa3inyaTh aBTOPOB, KOTOPBIE ITPOCTO YKa3bIBAIU HA
OTJIeNIbHBbIC (DAKTHI PETYIUPOBAHUS MEXK/TyHAPOJHBIX OTHOIICHUI B IPEBHOCTH OOBIYAsIMU, OOBIKHO-
BEHUSIMU, COTJIAIIEHUSIMU, HE CUUTasI UX TTPABOBBIMU U JIaXkKe KaTETOPUUECKU OTPUIIAsi BO3SMOXKHOCTD
CYIIIECTBOBAHMS TOTJa MEXTyHAPOJHOTO TIPaBa, ' U TeX, KOTOpbIe PacCMaTPUBAIIHM ITOT MIEPUOJT KaK
CBOEOOPA3HBI STAIl CTAHOBJICHUSI MEX TyHApOIHOTO TIpoTonpana '3,

CrienupyHOCTh 3TOrO HAIpaBJIEHUsI 3aKTI0YAETCS TaKKe B MOIXOJE K MEXIyHapOIHO-TIpa-
BOBBIM SIBJIEHUSIM JPEBHETO TMEpPUOJa C COBPEMEHHBIX ISl MCCIeAoBaTesNel MO3UIMI M Ha OCHOBA-
HUU COBPEMEHHBIX € MPaBOBBIX MPEJCTaBIeHUl. B yacTHOCTH, BAUSHUE B IPEBHOCTU €CTECTBEH-
HOTO MPaBa yacTo BbIHYk/1AJI0 UCCIIEI0BATE e TOBOPUTH O 3a4aTOUHOCTU MEk1yHAPOAHO-TIPABOBBIX
WHCTUTYTOB U SIBJIEHUH B TO BpeMsl (3[1eCb OHU paccMoTpesiu (popMy, a He cofepxanue). « CI0KHOCTb
Borpoca, — 1o mHeHuto JK.-JI. Bepxkerns, — mpouctekaet u3 HEOOHOPOJHOCTH OOYCTPOKCTBA TIPABO-
BBIX CUCTEM B pa3HbIE STMOXU U B Pa3HBIX CTPaHaX, a TAKKe U3 HAlllel HEYBEPEHHOCTU B ONpe/Ie/ICHUN
IpaHuIl COOCTBEHHOTO TTPaBa M MPAaBWJI MHOU MTPUPOJIBL, AEHCTBYIONNX B 0OmIecTBe» 14,

OpHako Kak nepBble, TaK U BTOPBIE «HE YBUAEIW» PEAIbHBIX CBUIETENILCTB CYILIECTBOBAHUS
Me:KyHapoaHoro 1paBa B [IpeBHem mupe. C OMHON CTOPOHBI, K 3TOMY MPHUBEIN UX CYOhEKTHBHbIC
HayYHbIE TIO3UITUH; C APYTOU — peodiiaiaioiiee B HayKe HEMPU3HAHKE MEKTyHAPOIHOTO MpaBa IPeB-
HocTH. Ha mpOTSIKeHHU MPONUIBIX ABYX BEKOB MPAKTUYECKU CJIOKHO OBUIO TOBOPUTH HE TOJBKO O
CYIIECTBOBAaHUM MHCTUTYTOB MEX/yHAPOAHOTO TpaBa B JAPEBHOCTH, HO YacTO U O MPABOBOU IPH-
pozie camoro Me:xayHapoaHoro rpasa. CreoBaTesIbHO, MHOTUE yUEHbIE CBS3bIBAIIN €10 MOSIBJIEHUE C
cozaanuem Jluru Hanuit wiim OOH; cuctema Mex1yHapoAHOTO MpaBa, CO3JaHHas STUMU OpraHu3a-
[IUSMU, TIPU3HABAJIACH «HACTOSIIE», a BCe, YTO OBUIO JI0 Hee, BOCIPUHUMAJIOCH JIWIIb KaK OINpe/e-
JICHHBII TTOATOTOBUTE/ILHBIN 3TNl K €€ BOSHUKHOBEHUIO. B TeueHue JJIMTeIbHOro rnepuoia Ha3biBaTh
OYEBHTHBIC MEXTyHAPOJHO-IPABOBbIE (DAKTHI MPOIIUIOrO «MeXk IyHAPOJHO-IIPABOBBIMU» CUMTAIOCH
YyTh JIM HE KpaMOJIbHBIM. Ha OCHOBaHMM TaKUX KPUTEPUEB B «IIPEABICTOPUIO» MOXKHO BKIIIOUUTD U
MeskayHapoaHoe rpaBo X VII, XVIII u XIX BB.

Co Bropo#i monoBuHbl XX B., TIOCJIE OTKPHITUs OOJBIIMHCTBA MEXIyHAPOTHO-TIPABOBBIX
WCTOYHUKOB [IpeBHEro Mupa U JAPYrux apXxeojJOrMuecKUX HaXOJOK, OKa3aBIIMX BIUSHUE HA HAYKy
WCTOPHH MpaBa, CUTyallus1, 0e3yCIOBHO, M3MeHWIach. OHAKO BCE 3TU OTKPBHITHS U HAXOIKH PEHMY-
HIECTBEHHO IMOBJIMSUIN JIMIIIb HA KOHCTATAIMIO CYIIIECTBOBAHUSI ONPEIeJICHHBIX MEKIyHapOIHO-TIpa-
BOBBIX 324aTKOB; KOHIIETITYaJIbHO B3IJISI/] HA KCTOPUIO MEXKIyHAPOIHOIO ITpaBa He u3meHuics. Mccne-
JOBaTeNIsAM JJIsI U3MEHEHHUSI CBOMX TO3UIIMH HEOOXOAMMO OBLUIO HE MPOCTO Hanuue (hakToB U
JIOKa3aTesIbCTB, @ KAYeCTBEHHO HOBBIU MOIXO[] K TEOPUM MEKAyHAPOAHOIO MpaBa.

"2 Wildman R. Tnstitutes of International Law. Vol. I. International Rights in Time of Peace. London, 1849; Twiss T. The Law
of Nations Considered as Independent Political Communities. On the Rights and Duties of Nations in Time of Peace. Oxford, 1884;
Shaw M. International law. Cambridge, 1997; Starke J. G. Introduction to International Law. London, 1984. P. 664; Akehurst M. A.
Modern Introduction to International Law. London — Boston— Sydney, 1987. P. 315.

B cm.,; Schwarzenberger G. A. Manual of International Law. Vol. 1. London— New York, 1960; Jlykawyx H. H. MexyHapogHoe
nipaBo. O6mIast yacth; Y4eOHuK. M., 1996; Nussbaum A. A concise history of the law of nations. New York, 1947, u np.

4 Bepoiceav 2K.-JI. Obuias teopus npasa. M., 2000. C. 36.

35



O. B. bytkeBnu. «Y HCTOKOB MEXIyHapOJHOIO ITpaBa»

Jlumib B cremyonye nepuobl CTalo BOBMOXKHBIM OoJiee cBOOOIHOE 0OpallieHre C BOITPOCOM
O BOZHMKHOBEHMH MEXIYHAPOTHOrO MpaBa. B 4acTHOCTH, 9TO MPOsBISAETCS B YETBEPTOM PacCMOT-
PEHHOM 3]1eCh HAIpaBJICHUH B IATUPOBKE BOHUKHOBEHH ST MEKIyHAPOIHOTO TIPaBa, MPe/ICTaBUTEIH
KOTOPOTO [0-HOBOMY HauyaJIi TPAKTOBATh KaK UCTOPHIO MEKIyHAPOIHOTO MpaBa (B YaCTHOCTH, MeXa-
HU3MBI U TPOLIECC €ro 3apOoXk/ICHUS, BOSHUKHOBEHUS U (POPMHUPOBAHUS), TaK U €ro CYIIHOCTh. '
rpaHuIbl. YCIOBUE BO3HUKHOBEHUST MEKIYHAPOJHOTO MpaBa yueHble 0003HAUMIIN KaK «CaMOpery-
JISIUIO TIEPBOOBITHOTO OOIIECTBA».

@DyHKIMSA COIMANTBHOTO PEryIMpOBaHuUs, WIM IpaBa, 1O MHEHHUIO TpEICTAaBHUTENIed 3TOro
HaIpaBJIeHMs], BOSHUKAET yXke B MEPBOOBITHBIN MEPUO KAK OCHOBHAS MPEIIOCHUIKA YCTAHOBJICHUSI
crabmibHOCTU. OTHOIIEHNS BHYTPU TUIEMEH MOIIM PETyJIMPOBATHCS C TIOMOIIBIO HEMPABOBBIX OObI-
YyaeB, Maruu, pUTyaJioB, BEPOBAaHMIA, & OTHOIIEHHUS MEXIy IUIeMEeHaMH TpeOoBaiu Oojiee YeTKOro
3akperuienus. [locnenHee Moo JaTh JIMING TPaBO; ClEJOBATEIbHO, CTOPOHHUKH JAHHOTO HATPaB-
JIEHW 1 IATUPOBAHM I BOSHMKHOBEHH I MEKIyHAPOJHOTO IIPaBa CIIPaBEIMBO TOBOPST O IEPBUYHOCTH
B IIpaBe BOOOIIE MEKIyHAPOAHBIX JIEMEHTOB OTHOCUTENILHO JIEMEHTOB BHYTPEHHUX.

BesyciioBHO, /17151 pelieHns BOIpoca O CyIIeCTBOBAHUU MEKIyHAPOIHOIO MpaBa B MEPBOObIT-
HBII TJIEMEHHOH Neproj1 HeOOXOIMMO CHavYasIa OMpeeUTh, YTO Mbl TOHUMAEM O] MEK IyHAPOIHBIM
MIPaBOM U KaKOBO €T0 Pery/IsiTUBHOE CBOMCTBO. HerapoM CTOpOHHHMKH paccMaTpruBaeMOro HarpanJie-
HUSI CUUTANIHU, YTO «UCTOPHSI BOSHUKHOBEHHUSI MEX TyHapPOIHOTO MPpaBa J0JIKHA 1aTh OTBET Ha BOIIPOC
0 ero MpupojIe U CyImHOCTU» 6, TIpeacraButesi 3TOro HanpaBJIeHUs 1aBali CBOCOOPA3HYIO OLICHKY
MpaBy BOOOIIE U €ro MPOUCXOKICHUIO, HE CBSI3bIBASI €0 TOSBJICHUS C TPAAUIIMOHHBIMH YCJIOBUSMH.

B 0CHOBHOM HeTIpUsTHE ITOrO HAPaBJICHHUs ObLIIO BHI3BAHO TEM €TI0 OCHOBHBIM IOJIOKEHHEM,
YTO MEXIyHapOIHOE MPaBO BO3HUKAET /IO TIOSIBJIEHUSI TOCYIAPCTBA C LIEJIBI0 PETYJIMPOBAHUS MEXK-
TUIEMEHHBIX OTHOIIEHHUI; TPYTUM €ro MOJI0KeHHEM, MPOTUBOPEYAIM TPAAUIIMOHHON HAyKe, CTaJIO
MPU3HAHKE BO3MOXHOCTHU CYILIECTBOBAHHUSI MEXIYHAPOIHOIO MpaBa B HEEBPOIEHCKON cpefie. 311eCh
MOKHO CHOBa cocaThesi Ha Mbiciib H. K. [IuHst 0 ToM, 4TO MeXayHapOIHOE MIPABO MO CBOEH CYIIHO-
CTH SIBJISIETCS «MEKOOITMHHBIM», «MEKTPYIIIOBBIM», & HE MEKTOCYIapCTBEHHBIM U IIPU3BAHO PETy-
JIMPOBATh OTHOIIEHHUSI COOTBETCTBYIONIMX MOJTUTHUYECKUX OOPAa30BaHUM, BCTYMAIOIIMX B MEXIyHa-
POIHBIIA KOHTAKT '!7.

[ToaTOMy CTOPOHHMKY UjIeV BOSHUKHOBEHUSI MEkTyHAPOJHOTO TMpaBa B MEPBOOBITHBIN TIEPHOJT
HACTaMBAIOT HAa TOM, YTO THUM IPABOM BBIHYKAEHBI ObLIM PEryJIMpOBaTh CBOU OTHOIICHUs (KOTO-
pble 0OBEKTUBHO BO3HUKAJIN B PE3YJIbTaTE SKOHOMHYECKOTO, MOTUTHYECKOTO, BOGHHOTO B3aMMOIEH-
CTBUSI MEXKJy HMMH) ellle KBa3UTroCylapCTBEHHbIE 00pa30BaHMs, TIPEAIIECTBOBABIIME (POPMUPOBA-
HUIO TOCYyAapCTBa (B YaCTHOCTU BOXKJECTBA, MPOTOrOCy/1apcTBeHHbIE (POPMUPOBAHUS). DTU YUEHbIE
YTBEPXK/IAIOT, YTO MEPBUYHBIC MEKTyHAPOIHO-TIPABOBBIC OTHOIIICHUS CJIOKUIIKCH eIlle B TNIEMEHHBIX
00pa30BaHMSIX, COI03aX M OTIEJbHBIX TJIEMEHaX.

ITOT BONPOC JEUCTBUTENBHO HE SIBJISIETCS OAHO3HAYHBIM, TTOCKOJNIBKY, Kak nucai I'. Ennunek,
«HE TaK TIPOCTO OMPEACTUThH TOT MyHKT, HAUMHASI C KOTOPOTO MEepBOOBITHOE OOIIIEHNE CIIeIyeT pac-

5
1 I[aTnpOBalme BO3HHUKHOBEHHS MEKIYHAPOAHOI0O IMpaBa HepBOﬁblTHblM nepuoaom LIGTBCPTOC HaIpaBJIEHUE JaTUPO-

BaHMsl MOSIBJIEHUs] MEX/yHAPOAHOTO 1paBa sIBJISIETCS] OTHOCUTEIBHO HOBBIM, OJJHMM M3 HanOoJee paauKalbHbIX U HaMMEHee MOIy-
JISIPHBIX B Cpelie I0PHCTOB-MEk1yHAPOIHUKOB, OCOOEHHO MO3UTUBUCTOB. COIIACHO 9TOMY HAIPABJICHHIO MEKIyHAPOIHBIM IPAaBOM
PYKOBOZICTBOBAJIUCH €1IIe B MEKIIJIEMEHHbIX OTHOLIEHUsIX. B 4eM-To 3TO HanpaB/eHNe CBS3aHO C MPEbIAYIIIM, TOCKOJIBKY €ro Mpef-
CTaBUTENIM OTHOCHTEJIBHO NEPBOOBITHOTO MEPHO/ia MTPEUMYILECTBEHHO FOBOPSAT JIMIIb O BO3HUKHOBEHHM 3a4aTKOB, OCHOBHBIX Hayasl
Me3K TyHapOIHO-IIPAaBOBOTO PErYIMPOBAHNS U O BO3HMKHOBEHHH ME:KIyHapOIHOrO ITpaBa Kak TaKoBOTO B ipeBHUi nepuo. Hecmotps
Ha OT/eJIbHbIE KPaifHOCTH JaHHOTO HAIlpaBJieHus, B KOoHIe XX B. KOJUYECTBO €r0 CTOPOHHUKOB CTAJIO pacTu. [J1aBHBIM OCHOBaHHEM
TaKOMW JaTHPOBKHY BOSHUKHOBEHMSI MEX/IyHaPOIHOTO paBa OblIa CYIECTBOBABILIAS yKe B IIEPBOOBITHBIC BpeMeHa 00bEKTHBHAS HE00-
XOIMMOCTb YPETyIUPOBaHHs TeX OTHOLICHUI IJIEMEeH, KOTOPbIe BBIXOAWIIH 32 UX

116 Kysneyoe B. H. Odepk cTaHOBIEHHUS M pa3BUTHS MeK TyHapomHoOro npasa. Brman Pocern: omm6ku u noctmkenus // Mexmy-
HapogHoe npaso. M., 2001. C. 12.

7 Cwe: Nguen Quoc Dinh. Droit International Public. Paris, 1987. P. 33; Heyen Kyox JQune, Hampux /aiie, Ansn Tleane. Ykas.
cou. C. 15
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CMaTpHBaTh KaK rocyaapcTBo» '8, W rocymapcrBa Ha MPOTSKEHUH UIMTENILHOTO BPEMEHHU COCyIIie-
CTBOBAJIM M B3aUMOJICVCTBOBAIIM C 00OPA30BAHUAMM PA3IMYHOrO TUMA (BOXAECTBAMH, IJIEMEHAMM,
OOIIMHAMM, KJIAHOBBIMU OOPA30BaHUSIMU U JIp.); TOITOMY YETKHI BOIOpA3/IeN 3/1eCh HE MOXET OBbITh
npoBeneH. Ecny ke MexayHapogHOE MpaBO paccMaTpuBaTh B OYKBAJIBHOM €ro MOHMMAaHUM Kak
MPaBo, PEryJIMpyIoIlee OTHOIICHHS MEXy HApOIaMU U UX OOIIECTBEHHO-TIOIMTUYECKUMU 00pa3o-
BaHMSIMH, TO UCTOKH U TIeprio]] (POPMHUPOBAHMSI €T0 ClIeyeT UCKAaTh B KOHTAKTaX MEePBbIX OOIIECTBEH-
HBIX 00pa30BaHUM, MHTEPECHl KOTOPHIX HAUYMHAIOT BBIXOAWTD 32 MX rPpaHMIIbl. [JaHHBIN Mporiecc mpo-
XOZIUT €I11le B Cpefie TIEPBOOBITHBIX I'PYMIL, TJIEMEH, CEMEMHBIX KJIAHOB M STHUYECKUX COOOIIECTB.

[IpexacraBuTeny paccMaTpyuBaeMOro HaIpaBJIeHN s OTCTAUBAJIH CIIEAYIONIHE YCIOBHUS U TIPE/IIo-
CBUIKY IIPOMCXOK ICHU I ME3KTyHapOAHOTO MpaBa. CyIecTBYIOT onpeesieHHbIe PEeIOChIUTKY 3apOXk-
JEHWS W Pa3BUTHS MpaBa MEXAy HapOAaMH, NHCAJ MHIWWCKUA UCTOPUK MEXKIYHAPOIHOTO IpaBa
H. Cunrx. Bo-niepBbIx, 1 3T0 HanOosee BaKHO, JOJKHBI CYIIECTBOBATh OTAEIbHbIE HE3aBUCUMBIC
MOJIMTUYECKHE 00PAa30BaHMS CO CBOUMH COOCTBEHHBIMHU IPABUTEIbCTBAMH, BOSMOXKHO ¥ IPUMHUTHB-
HBIMH, a BIIOCJIEICTBIM TAKUMH, KaK IJIEMEHHbIE, (heoiaibHble, MOHAPXUYECKHUE, PeCTyOIMKaHCKUe
WM olurapxudeckue. Bo-BTOpBIX, IOKHA CYIIECTBOBAaTh KOHEUHAs! HEOOXOIAUMOCTh BO B3aUMOOT-
HOIIIEHUSIX MEXAY HVMH, B Pa3BUTUM STHX B3aUMOOTHOIIEHUI, KOTOpbIe TPeOYIOT peryIMpOBaHUs
Y TaKMM 00pa30M CBSI3aHBI C raison d'etre MeXIyHApOIHOTO INpaBa. B yo6oM ciydae, MOCKONBKY
MOI00HOE PEryIMpoBaHuUE IOKHO Oa3UpOBAThCS HA CUJIE TIPaBa, TPETHUM OCHOBHBIM YCJIOBHEM JIISI
(bopMupOBaHMS MEKTyHAPOAHOTO MpaBa sIBJISIETCs IPUPOJIA CAHKIINIA, CO3aHHBIX B chepe yrpase-
HUS ME3KTyHApOIHBIM B3aMMOJICHICTBHEM. B I1eMeHHOM CTPYKType pUrBeICKOro OOIIeCcTBa HE MOIJIO
Pa3BUTHCS MPABO MEXAY HAPOIAMH, MOKA HECKOJIBKO TUIEMEHHBIX 00pa30BaHMM, CYITIECTBOBABIINX
HE3aBUCHUMO JIpYyT OT JApyra, He c(pOPMUPOBAIM €IUHbI PYKOBOASAIIMN OpraH B BUJIE MHCTUTYTa
koponsi'!®. B naHHOM city4yae, O4eBH/IHO, TOBOPUTCSI O BO3HUKHOBEHMH MEKIYHAPOJHOTO MpaBa Ha
sTarne (popMUPOBaHUsT BOKIECTB.

OCHOBHBIMH MTPOTUBHUKAMU WJIEH TIOSIBJICHUSI MEKAYHAPOJHOTO TIpaBa B NIEPBOOBITHBIN TLIe-
MEHHOU Meprojl ObUTM MPECTABUTENN MTO3UTUBUCTCKOM IIKOIbL. OJJHAKO M Cpeid HUX ObLIM Te, KTO,
PYKOBOJZICTBYSICh IIO3UTUBUCTCKAMU MOCTYJIATAMM, IPUXOAMT K BHIBOLY O BO3MOKHOCTH 3apOsK/ICHU S
ME>KIyHAPOIHOTO MpaBa B MEPBOOBITHBINA MEPUO B MEXKIJIEMEHHBIX OTHOIIEHUAX. Tak, OMHUM U3
OCHOBHBIX ITPU3HAKOB IPaBa MO3UTUBUCTHI HA3BIBAIOT €TI0 BOJICYCTAaHOBJIEHHOCTh. OJJMH U3 Mpe/cTa-
BUTEJIEH 3TOW KOHLIEMIIMY TipaBa, [1. [TanueHko, nuca, 4yTo «yCTaHaBIMBAIOIIAS PABO BOJIS IPUHU-
MaeT B UCTOPUM camble pa3HOOOpasHbie (hOpMBbI, HarIpumep, (popMy BOJIM MEPBOCBSIILICHHUKA, TTIABbI
TUIEMEHH, KaKOW-HUOY/Ib KaCThl, KOPHOPAIMY, HEOPE/IEIEHHON MACChI JIUI], KaK B OOBIYHOM TIpaBe,
WM BOJTM TaK WJTM MHA4Ye OPraHU30BaHHOM rOCYIapCTBEHHOM BiacT» 2. CrieioBaTenbHO, MCXO/S U3
uzien 00 OTCYTCTBUM TOCYJapCTBEHHO-BOJIEBOTO MOMEHTA B UMCTOM BUJIE B MEPBOOBITHBIN NIEPHO,
MBI MOXEM TPUHUTH K MPOTUBOIOJIOKHOMY BBIBO/LY O BO3MOKHOCTY BOZHMKHOBEHUSI MEXIyHAPOI-
HOTO TIpaBa Ha MOYBE MJIEMEHHBIX OTHOIIEHHH.

Eie omarM Bo3paXkeHUEM MPOTHB WU O BOZHUKHOBEHUH MPaBa B NMEPBOOBITHOM OOIIECTBE
SIBJISIETCS YK€ YIIOMSHYTBIN apryMEHT O HEeCYIECTBOBAaHUHU TOTA MIMCbMEHHOCTU U TIPABOBBIX HOPM,
3a(prKCUPOBaHHBIX B MMCbMEHHOM BHje 2!, HerenecooOpa3HOCTh TaKOH YBSI3KM COZIEpKaHUsI ITpaBa
c ero (hopMoii, a ceoBaTeNIbHO, U BOIPOCA O €r0 MPOUCXOKICHUH C TIPOUCXOKACHUEM Pa3IMIHBIX
opm ero BoruiomeHus: (MMCbMEHHOTO JIOrOBOpa M JIp.) YK€ oTMedasiach. B MexmayHapogHo-Tipa-
BOBOH HayKe CYIIECTBYET TaKKe MbICTb 00 OOBIYHO-IIPABOBOM OCHOBE MEXIyHApOTHOTO TpaBa,
MOCKOJIBKY MCTOPUYECKH TIEPBBIMU HAYaJ I BOHUKATh MEkIyHApOIHO-TIPaBOBbIe 00bdan. OTpuIaTh

"8 Enunex I'. Yias. cou. C. 194,
19 Nagendra Singh. Introduction // Bhatia H. S. International Law and Practice in Ancient India. New Delhi, 1977. P. XII.
120 g nuenxo H. H. HopmaruBHbI# XapakTep I1paBa U €ro OTIMYMTe IbHbIE IpU3HaKuU. SIpociasib, 1905. C. 50.

121 Bepoiceaw 2K.-JI. Obuias teopust npasa. M., 2000. C. 103-104.
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e VX CYIIIECTBOBAHME B OTHOILICHUSIX MK/ MEPBOOBITHBIMU YeJIOBEUECKMMU 00Pa30BAHUSMU BPSIL
JI TIeJIECOO0Pa3HO.

B 1ies10M MOKHO FOBOPUTBH O 3apOsK/I€HUH B INIEMEHHOM NIEPUO]] OTAEIbHBIX HAIPaBJICHUI MEX-
JOYHAPOJIHBIX OTHOILLIEHUH, a TAKKe COLMAIIBHBIX U MPEJIPABOBbIX IPAaBUII IS UX YPErYJIUPOBAaHUS.
BesycioBHO, npesacTaBuTeM paccMaTpyUBaeMOro HallpaBJIeHUsl MPaBbl B TOM, YTO HENPEPHIBHOCTD
HCTOPUYECKON TPAJULIMM MEKIyHAPOJHOIO IpaBa SIBJISIETCS PE3yJIbTATOM CYIIECTBOBAHUS KOPEH-
HBIX IPOOJIEM B ME3K/IyHAPOAHBIX OOIIECTBEHHBIX OTHOIICHHUSIX, KOTOPBIE OHO TIPU3BAHO pa3peliarh,
U MMEHHO C 3TOH LIeJIbI0 BO3HMKAET B JIPEBHOCTH. DTU YYEHBbIE CUMTA/IM, YTO KaK TOJIBKO JBOE
nm Gosee CyObeKTOB BCTYMAIOT B MEKIYHAPOJHbIE B3AMMOOTHOIIIEHHSI MEXIy COOOM, HEMPEMEHHO
JOJKHO BO3HUKHYTH TMPAaBOBOE PETYJIMPOBAHME STHUX OTHOIICHWH, Jake €CII 3TH CyObeKThl Haxo-
JSATCS B 3a4aTOYHOM COCTOSIHUM Y MEK]ly HUIMHU CYILECTBYET JIMIIb 3a4aTOYHOE [TPABOBOE PETYJINPO-
Banue (I'. [lIBaprienGeprep).

Ha Ttakyio nosuuuio NoBiaMsulo pa3BUTHE HAyKW AHTPOIIOJIOTMHM, U B YaCTHOCTU IPABOBOM
a"tponosioruu. Ee npencraButenu (Hanpumep, . [lIOpKreiiM) cUrTasm, 4to, MOCKOIbKY CYIIIECTBYET
OIpe/IEIEHHOE COOOIIECTBO JIIOAEH, MeXIy HUMH HENpPEMEHHO CIOHTAHHO BO3HHUKAIOT MPAaBOBbHIC
HOPMBI JUIsl PETYJIMPOBaHUs X OTHOIIEHUH. Hen30e:kHOCTh BOHUKHOBEHHS MpaBa B COIMATBbHOM
cpezie SIBJISIeTCsS OCHOBHBIM IIOCTYJIATOM IIPaBOBOM aHTPOIMOJIOTUH.

Jlaxxe IepBOOBITHBIE Y TIPUMUTHBHBIE COIMATbHbBIE TPYIIIBI, TI0 MHEHUIO CTOPOHHUKOB 3TOTO
B3IVIS/1a HA TIOSIBJIEHUE MEKIyHApOIHOTO MpaBa, He TOJBKO TPeOyIOT, HO M CIIOCOOHBI CAMU MTPOU3-
BOJMTH T€ WJIM UHbIE (POPMBI IIPABOBOTO OOIIEHH I, KOTOPBIE BIOCIECTBHH JIOKATCSI B OCHOBY OoJiee
Pa3BUTHIX MPABOBBIX MHCTUTYTOB 22,

CyllecTBEHHbBIM apryMEHTOM TeX, KTO OTPULIAET CYLIECTBOBAHME MEKAYHAPOIHOIO IpaBa
APEBHOCTH, ObLIO HATMYME BOMH MEXY TJIeMEHaMH 1 OOIIeCTBEHHBIMHU TPYIIIAMHU B IEPBOOBITHBIN
nepyos. OAHAKO O HECOCTOSATENIBHOCTU 3TOTO apryMeHTa FOBOPWIMA M CaMU CTOPOHHMKM TaHHOTO
HalpaBJIeHUs] JaTUPOBAaHUS BO3HMKHOBEHUS] MEXYHAPOAHOTO MpaBa, MOCKOJIbKY YaCTO UMEHHO B
OTHOIIIEHUSIX BOWHBI 3apOXK/JIAJIMCh MHOTUE BaXKHbIE MHCTUTYTHI IPEBHETO MEKAYHAPOIHOIO MpaBa.
«Tak, cocrossHue BceoOIell BOMHBI ObIJIO HATMYHBIM TPABOM B JIPEBHEWINIME BpeMeHa, XOTs mep-
BOOBITHBI YEJIOBEK He Ha3blBAJ 3TO MPAaBOM, TeM Oojiee MeKIyHapOAHBIM» 23, JIeHCTBUTEILHO,
IJIsL pelIeHNs] OTHOIIEHWI BOWHBI HEOOXOAMMO OBbLIIO YCTAHOBJIEHHE OIPE/IEIEHHOTO COLUAIBHOTO
nopsiaka'?,

DTOro HampasJIeHUsl NPUAEPKUBAIOTCS B OCHOBHOM YUY€Hble CKaHJMHABCKUX rocyaapcrs (.
Amnnepc, P. HeloMenuH 1 1p.), KOTOpBIE BIIEPBBIE U BBIIBUHY/IM TEOPUIO O BOZMOKHOCTH CYILECTBO-
BaHMSI B JpeBHUI (NIEPBOOBITHBIN) NIEPHO MpaBa BOOOIIE U MEXAYHAPOJAHOTO MpaBa B YaCTHOCTH,
MIPOBO3IJIACUB TE3UC O MEPBUYHOCTU IMOCIEAHEro. JJaHHOe HarpaBieHre JaTUPOBaHUs BOSHUKHOBE-
HUS MEXAYHAPOIHOTO MTPpaBa B 3HAYUTEILHON Mepe 00sI3aHO CBOMM CYIIIECTBOBAHUEM JIOCTHKEHUSIM
MpaBoBOii aHTporosoruu. Ee mpeacTaBuTen HepeKo BHIABUraIN UIeo 0 Ooiee paHHEM BO3HUKHO-
BEHUM MEXIyHapOJHOIO I1paBa M0 CPABHEHUIO C BHYTPEHHUM U O 3aMMCTBOBAHUU MOCJIEIHUM I1pa-
BOBBIX HApaOOTOK, CYIIIECTBOBABIIKX B MEXAyHapoaHO cepe. B yacTHOCTH OHM yTBEpKIasiu, YTO
HallMOHAJIbHBIE (MM BHYTPEHHHUE) MPABOBBIE CUCTEMBI 3aMMCTBOBAJIM U3 MEXIYHApOIHOU cepbl
PEryJIMpOBaHUS TAKME JIEMEHTHI, KaK OOIIMe PUHLIUIIBI PaBa, CTPYKTYPY U COAEpkKaHKe MTPaBOBOM
HOPMBI, MEXaHU3M €€ JIeHCTBUS U (DyHKIIMOHUPOBAHUS, OCHOBHbIC HAIPABJIEHUS U OCHOBBI IIPABO-
BOTO PEryJMpOBaHUs U T. 1. JleHCTBUTEIHHO, MHOTHE TIPOrPECCUBHBIE HAPAOOTKH BIIEPBbIE BO3HU-

12 Cm,, Haripumep: Parkinson F. Why and How to Study the History of Public International Law // Contemporary Problems of
International Law: Essays in honour of Georg Schwarzenberger on his eightieth birthday / Edited by Bin Cheng and E. D. Brown.
London, 1988. P. 238.

123 Kysneyoe B. H. Odepk cTaHOBIEHHUS M pa3BUTHS MeK TyHapomHoOro npasa. Brman Pocern: omm6ku u noctmkenus // Mexmy-
HapogHoe npaso. M., 2001. C. 15.

1241 Kelsen H. Society and Nature. A Sociological Inquiry. London, 1946. P. 23; Kelsen H. General Theory of Law and State.
Cambridge, Massachusetts, 1945. P. 47.
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KaloT MIMEHHO B MEKIYHAPOIHOU chepe U yKe BIOCIEICTBUN 3aUMCTBYIOTCSI HAIMOHAILHBIMY TIpa-
BOBBIMHU CUCTEMaMHU.

Kak npaBuiio, uaen o «1mepBUYHOCTH» MEKIyHAPOIHOTO MIPaBa BbIIBUTAIH CIIEIIUAIUCTHI Y-
T'UX OTpaciiel rmpapa JuOo BOOOIIIe He I0PUCTBI, 0A3UPYsCh HAa JaHHBIX OOIIEH UCTOPUU, ApXEOJIOTHU
WA STHOTpaduK, aHATTM3UPYS TIPek]ie BCEro OOIMe acTIeKThl MeXIJIeMEHHbBIX OTHOIIeH!It 125, JlaH-
HOE HaIlpaBJIeHWe Pa3BUJIOCH O]l BIMSIHUEM apXEOJIOTMUECKUX M THOTpapuuecKux MCCIeIOBaHUIM
NEepBOOBITHOTO OOIIECTBA, KOTOPBIE I0KA3aJIH OIMOOYHOCTh IPHUHSITOTO paHee MOAX0/a K IepBOObIT-
HBIM OTHOIICHUSM KaK K TPUMUTHBHBIM, HETEPITUMBIM KO BCEMY MHOCTpaHHOMY '2°. DTo Hampanie-
HHEe UMeno cTopoHHUKOB U B CoBetckoM Corose. Tak, HEKOTOpbIE COBETCKUE HUCCIIEI0BATENN YTBEp-
KJAJH, 9TO «IePBOHAYATIBHO MEXIyHapOJHOE MpaBo (hOPMHUPOBATIOCH HA OCHOBE MEKIUIEMEHHBIX
o0bluaeB, KOTOPbIM pabOBIIAIETIFYECKUE TOCYJAPCTBA MPUIATH IOPUINIECKUI XapaKkTep, COOOIIMIN
CHJTY TIpaBa»'?’.

Hawubonee BbIpa3UTEILHO T€3UC O MPOUCXOKACHUN MEXTYHAPOTHOIO MpaBa U3 MEXIUIEMEH-
HBIX OTHOIIeHWI Bbipasuwi P. Helomenun, uccnenyst ucropuio auriomatuun: «Cremyer nmpu3HaTh
HaYyaJo MeXyHapOTHOTrO MpaBa B CTOJIKHOBEHUH M B3aMMOOTHOIIICHUSX JBYX MU OoJlee He3aBUCH-
MBIX TUIEMEH WJIM HapoJoB» 128, CBOIO MO3UIINIO OH I0KA3bIBAET TEM, UTO JIJIsl BOSHUKHOBEHHS MEKLy-
HApOJIHOTO TPaBa JI0CTaTOYHO CYIIECTBOBAHMUS OMPeJeIeHHOTO KOJTMYECTBA OOBIYHBIX COIIMATBHBIX,
MOPAaJIbHBIX HOPM TIOBEJICHHU I MEkly HE3aBUCUMBIMU COOOIIECTBAMH, KOTOPBIE X MTPU3HAIOT U TIPH-
nepxuBatoTcst: «[lepBoObITHOE MOpaJIbBHOE TIPABO CO3AAJIO MPENOCHUIKY MEXKIYHAPOIHOTO» 129,

Be3yclioBHO, B MEKIJIEMEHHBIX OTHOIIEHHSAX MOXHO HaWTH MHOTO CBHUIETENILCTB TEX Mpa-
BWJI U 00bIYaEB, KOTOPbIE BIOCIEACTBUM CTAHYT MEXKIyHAPOTHO-IIPABOBHIMU HOPMAaMH M MHCTHUTY-
Tamu'*. TOro He MOIJIM HE 3aMETUTD JIAXKe UCCIIEI0BATENM, CYUTABIINE HEOCTIOPUMBIM (DAKT CBSI3M
npaBa ¢ rocyaapcTBoM. bBimsko kK atomy HampasieHuio noaxogut A. Hyccbaym: «MupHbie 10ro-
BOPBI ITPAKTUKOBAJIUCH MEX/1y HEOOPA30BaHHBIMHU (UTO He 00s13aTeIbHO O3HAYAET MPUMHUTHUBHBIMMI)
rieMeHaMu» 1?15 camo ke cyiecTBoBaHue A0roBopoB A. HyccOaym cumtast KJIIOYEeBbIM I€MEHTOM
CYILIECTBOBaHUS MeXayHapoaHoro npasa. Cpequ Hanbosee aBTOPUTETHBIX I0PHCTOB-MEXTyHAPO-
HHUKOB K CTOPOHHMKAM JJAHHOTO HarpaBJieHusi MOXXHO oTHecTd B. 3. ['pabapsi, nonarasiiero, 4ro «B
MepBOOBITHBINA TIEPUOJT CYIIIECTBOBAJIO €JMHOE MEXPOJOBOE U MEKIUIEMEHHOE “TIpaBO”, pEaTU30BbI-
BaBIlleeCss B HOPMax MEKPOIOBBIX TOTOBOPOB U MpaBWJIaX roctenpuumctBa Qiospitunt), TOProBiIu
(commercium), OpayHbIX CBSI3SIX (conulium): «3aKoH (lex) B ero mepBOOBITHOM 3HAUEHUH OBLT COTJIa-
IIIeHUEeM, JIOrOBOPOM: interpopulus lex convenit»',

YuuteiBasi T0, YTO MHOTHE TIPABOBBIC JOCTHKEHHS OOIIECTBA BO3HUKAIOT B TIEPBYIO OUYepe/b
B MEX/IyHapOAHOU cepe, He CBA3aHHOW CISPKUBAIOIIMMU Pa3BUTHE TTPaBa HAATOCYAAPCTBEHHBIMU
(pakTOpamMM ¥ KOHCEPBATUBHOU CTPYKTYpPOW, MOXKHO MPENOJIOKUTh, YTO U CaMO MEXAyHApOIHOE
MpaBo — siBJIeHUE Oosiee JpeBHee, HeXeMH MPaBO HalMOHaJbHOe. Ha 3TO BIUSIOT OCOOEHHOCTH
ME>KIyHAPOJHBIX OTHOIIEHHH, TPEOYIONIMX HEMEJICHHOTO PeryInpoBaHusi, Oosiee rTHOKOM IMTPaBOBOM
CHUCTEMBI, ITPUCTIOCOOICHHOH K MOTPEOHOCTSIM M OCOOEHHOCTSIM BCEX MX yYaCTHUKOB. YacTo n3meHe-
HUSI B CAMOM ITPaBOBOM PEryJIMPOBAHUM, CUCTEME ¥ ITPUHIIUIIAX TIPaBa, BhI3BAHHbIC TEMU WK MHBIMU

125 Cm.: Annepc 3. Hctopus eBporeiickoro npasa. M., 1994. C. 14.

126 C. nozp.: Aumonoea E. B. Meconoramusi Ha 1yTH K nepBbIM rocynapcrsam. M., 1998. C. 16-31,36-40.

127 Kypc mexnynaponHoro npasa. B 6 1. M., 1967. T. 1. C. 39.

128 Numelin R. The Beginnings of Diplomacy. A sociological study of intertribal and international relations. London, 1950. P. 61.
129 Tam xe. P. 64.

130 Cn.: Anexcees B., Tepuuy, A. Victopust nepBoObITHOTO 001ectBa. M., 2001; Yepuowix E., Benzepos A. CTpyKTypa HOPMATHUBHOM
CHCTEMBbI B IPEBHUX 00II3eCcTBaX (METOIOIONTNYeCK i acriekT) // OT JOKIacCOBbIX OOIIECTB K paHHeK1accoBbiM. Kasaub, 1987; Hazux
C. /. HopmaruBHasi CHCTeMa JIOTOCYIapCTBEHHOro OOIIeCcTBa U mepexo K rocyaapcrBy // FOpuandeckasi aHTpornonorusi. 3akoH U
®u3Hb. M., 2000; Peoxaugpch-bpayn A. P. CTpyKkTypa v (PYHKILIHS B IPUMUTUBHOM oOiectBe. Ouepku u jtekumu. M., 2001.

31 Nussbaum A. Vkas. cou. P. 11.
Sy pabape B. 3. TlepBoHavyaibHOE 3HAYEHHWE PHMCKOTO TepMHHA jus gentium. M3 HayuHoro Hacienus npod. B. D. I'pabapst //

Vyensle 3anucku Tapryckoro rocynapcrseHHoro yHusepcutera. 1964. Boi. 148. C. 38-39.
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M3MEHEHHUSIMU B TIPABOOTHOIICHUSIX, TIEPEXOAT U3 MEKIyHAPOAHOM cpepbl BO BHYTPEHHIO (Orpa-
HUYEHUE POJIY TOCYJapCTBa Ha MPOTsikeHNH XX B., yIIyOlieHre MPaBOTBOPUECKOUN PO MHIUBHIA,
yupekIeHre MPUHIIMIIOB 1 MEXaHU3MOB 3aIlIUTHI TIPAB YeJIOBEKa U T. 11.).

[Ipu paccmorpenun (HOpMUPOBAHUS U CTAHOBJIECHHWS] MHCTUTYTOB JPEBHETO MEkIyHapopl-
HOT'O TpaBa HEMHHYEMbIM sIBJISIeTCS] oOpalieHre K OCHOBHBIM TOCTYJIaTaM JaHHOTO HaIlpaBJIeHHUS,
MIOCKOJIBKY COIJIACHO C HUMHM (M 3TO MOATBEPXKIAET MEXAYHAPOAHO-TIPABOBAsI MIPAKTUKA TOTO Bpe-
MeHHU) OOJIBIIMHCTBO HOPM M MHCTUTYTOB MEXKIYHAPOJHOTO MpaBa MMEET CBOU KOPHH B TPaBUJIAX,
PETryJIMPOBABIIHX MOPSIIOK OCYIIECTBIICHHS MEKIUIEMEHHBIX OTHOIIEHUH. FIMEHHO TIeMeHHOH STar
3apOK/ICHUS M CTAHOBJICHUsI MEKAYHAPOIHBIX OTHOIIEHUI OKa3asl 3HAYMTEIbHOE BIUsIHKE Ha (hop-
MHUPOBaHHE B JAIBHEHIIIEM OCHOBHBIX PETYISITUBHBIX CBOMCTB M XapaKTEPHBIX YePT MEXIyHapO.-
HOT'O TIpaBa.

[TpuvuHBI OTpUIIAHKS CYIIECTBOBAHUS MEXKIYHAPOJHOTO NIpaBa B IPEBHUI MEPUOL 3aKJTI0Ya-
JIUCh TPEXKJE BCETO B HEMCCIIENOBAHHOCTU JOKYMEHTAJIBHOIO Marepuasa, B TOM YKCIE MTPABOBBIX
uctouHukoB JlpeBHero mupa!®. Takasi cuTyarusi sIBIsieTCsl XapaKTepHOUM MPAKTUYECKH ISl BCETO
XX B.: «[IpeacraButesn HayKu MekIyHAPOIHOTIO MpaBa B OOJIBIIMHCTBE CIyYaeB elle U celvac ore-
PUPYIOT C COBEPILIEHHO YCTapEJIbIM MaTepPUaJIOM U TEOPUSIMHU, IIPOUCXOKICHHE KOTOPBIX OOBSICHSIETCS
TEM, 4TO JI0JITOe BpeMsl [Isl OCBeleH s Ku3HH peBHero Boctoka eqMHCTBEHHBIM JOCTYITHBIM MaTe-
puasiom Obl BUOIMS M OTPBHIBKY M3 TPeUecKux nucaresein» 134, Ere ogHON MpUYMHON HeHaIexa-
I1IEr0 U3yYeHUsI ICTOYHUKOB IPEBHETO MEX/1yHAPOIHOTO TpaBa SIBJISIETCS TO, YTO MX MUCCIIeJOBAaHUEM
Y BBEJICHHEM B HAY4HBII 0OOPOT 3aHUMAJIMCh YaCTO HE IOPUCTHI, 2 UICTOPUKH, apXEOJIOTH, STHOJIOTH,
KOTOpBIE HE MOIJIM OCYILECTBUTb MX MpaBOBOro aHanusza. CienoBaTesbHO, U3-3a HEIOCTYITHOCTU
MCTOYHUKOB I0pPUCTAMU-MEX TyHAPOTHUKAMU JeJIaiCh HEBEPHBIE BHIBOIBI 00 OTCYTCTBHH, HECOBEP-
IIIEHCTBE, HECOOTBETCTBHUHU JIPEBHUX MEKIYyHAPOAHBIX JIOTOBOPOB MEXIYHAPOTHON MPAKTHUKE TOTO
neprofa, o nMpeodnalaHuy oObvast B TeX perMoHax JIPeBHEro MUPA, I7ie TIIABEHCTBYIOIIAst POJIb IIPH-
HaJyIe)xayia JOroBOpy M Jp. OMMOOYHbIE YTBEP:KAECHUSI OTHOCHTEIBHO JAPEBHETO MEKIyHAPOIHOTO
npasa.

K pazmmuHOMy AaTMpOBaHMIO YYEHBIMM BO3HMKHOBEHHS MEXKIYHAPOIHOTO IMpaBa IMPUBENIO
paznruue B MX TIOHMMAHUM 3TOro pasa. [10 MHEHHIO OTHOTO U3 HUX, «HEOJAHO3HAYHOCTh TIOHSTHUS
“MeXIyHAPOIHOE MPaBo” OOYCIOBIMBACT HAIMYKE psijia aOCOMIOTHO pa3HbIX OTBETOB HA BOIPOC O
TOM, KOTIJIa OHO BO3HUKJIO. Ecii mop “MesxayHapoaHbIM MTpaBoM” TIOHUMATh JIUIIb HA0Op METO/IOB
WM TIPUEMOB, KOTOPBIE PETyIUpPYIOT MEKIyHAPOIHbIE OTHOIIEHHUS . .. TOT/IA €rO TOSIBICHUE CIIeAyeT
JATUPOBATh CAMBIM Ha4aJIOM NMMCbMEHHOM nctopur. Eciu nox “mex1yHapoJHbIM TpaBoM” IOHUMATh
Oosee-MeHee MOJTHBIN KOJEKC MOBEe/IeHN s, COOJTIOIaeMbIi HApOIaMH, TOT/Ia BpeMEHEM ero BO3HUKHO-
BEHUSI SIBJISIETCS MO3AHUN Kiiaccuueckuil nepuon u CpenHeBekoBbe. Eciiu “mMexayHapogHoe npaBo”
O3HAYAET CUCTEMY CYIIECTBYIOIIUX MPUHIUIIOB, OIMHAKOBO MPUMEHUMBIX OTHOCHTEIIBHO BCEX TOCY-
JApCTB, TOTAA €r0 HaYyaJIoM MOKHO CYMTATh CEMHALAThIN BeK. Eciu “MexyHapoaHoe npaBo” orpe-
AeNSTh KaK MHTErpalyio [ejioro Mupa B €JUHOE COOOIIECTBO MO BEPXOBEHCTBOM IpaBa, TOTAA
JeBSITHAILATHINA BeK SABJISIETCS €ro HauOojiee paHHUM JatupoBaHueM. Eciu mopa “MekyHapOoaHbIM
npaBoM” NMOHUMATh TPUMEHEHHUE TpaBa U MPABOBbIE PEIIEHNs] MUPOBOTO IMPABUTEJIbCTBA, TOTJA €TI0
BO3HUKHOBEHHE e11le TOJILKO OKHUJIAETCS TIe-TO B OyayIeM, ¥, OUEBHIHO, IAJIEKOM OyayImemM» 133,

PasHoe BUJeHNE POUCXOKACHUS MEXIYHAPOIHOTO MpaBa (haKTMUECKHU TIOCTPOSHO Ha JABYX
OCHOBHBIX TOJIXO7IaX K HEMY: €CTeCTBEHHO-TIPABOBOM U TO3UTHUBHO-TIPABOBOM. B 3aBHCHMMOCTH OT
TOTO, MPUBEPKEHIIAMU KAKOTO U3 HUX ObUTH Y4eHbIe, UMH OOBSICHSIACH M CYITHOCTh MEXIyHapO.-

133 Yeenenopanme oGmeit ucropuu gpeBHux Erunra, Mecconoramuu Hauaioch B KoHue XIX Beka B pe3yJibTaTe apXeoJIorHueckux
OTKpbITHH B perrioHe (B 1891-1892 rr. Hanwm Tenb-2mp-AMapHckuid, a B 1906—1912 rr. — Boraskeiickuii apxussl, B 1929 r. Hauanmch
PACKOITKH JIpeBHETro ropofa Yrapura ¢ ero LeHHbIM IPaBoBbIM apxuBoM, a B 1933-1939 rr. Obin HaiineH apxuB qBopua Mapu), He

rOBOPS yKe 00 U3yUYeHHH THX NPABOBbIX UCTOYHHMKOB, HAYABILIEMCS HE paHee NepBOii MOMIOBUHBI XX B.

134 Lummepman M. Yxaz. cou. C. 19.

135 NeffS. C. A Short History of International Law // International Law / Ed. by Evans M. D. Oxford, 2003. P. 32.
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Horo npasa. «[lucarenn BecbMa pasiInyHO OIMpPEesAIoT MOHATHE MEXIyHApOIHOrO IpaBa, — Mucal
JI. KamapoBckuil. — TO MPOUCXOAUT OTTOTO, YTO OHU HE OJIMHAKOBO CMOTPSAT HA €ro CYILECTBO U
TPaHUIIbl, TO CMEIIMBAs MOJOKUTEIBHOE MEXIyHapOTHOE MPABO C €CTECTBEHHBIM, HICaIbHBIM, TO
OTOX/IECTBJISISI TPAKTHUECKHE €T0 33/1a4 C TPEeOOBAaHUSIMU HAyKH» '*°. AHaTM3UPYsI ICTOPUIO CTAHOB-
JICHUA W pa3BUTHUA MCKIAYHAPOOHOI'O ITpaBa U KOHHGHHI/Iﬁ €ro Mno3"HaHus, MOXHO IIPOCICINTb IJIN-
TEJILHBIN Hay‘lH])Iﬁ CIIOp MEXKYy €CTECTBEHHO-ITPABOBLIM W IMO3UTHBHBIM HAIlIPABJICHUAMM, KOTOPBIC
HEKOTOPbIE UCCIIEI0BATENN CKJIOHHBI CUUTATh «KJTIOUEBHIM MOMEHTOM JHAJIEKTUKU MEKIyHAPOIHOTO
npaBa»'?’.

§ 2. Bonpochl nepuou3anuu MeK,IyHapoHOro nmpasa

CyliecTByoiye B HayKe MEepUoAU3allii U THUIIOJOTM3AlMN MEKAyHAPOIHOIO MpaBa MO3BO-
JISIOT BBISICHUTh COOTBETCTBYIOIIME MTOJXO/bI KX aBTOPOB B TOM YHCJIE K BOIPOCAM BO3HHUKHOBEHUS
1 (popMHpOBaHUS MEXIyHAPOJHOro IMpaBa. Bo-mepBbIX, ycTaHABIMBAs Ty WIM UHYIO MEPUOAM3A-
1110, YYEeHBIE MPE/IJIaraloT CBOM KPUTEPUH BblIeIEHUS IeprOia BOSHUKHOBEHUS U MIepro/ia CTAHOBJIE-
HUS1 MEXAYHAPOIHOTO MpaBa ¥ HEOOXOAUMBIX ISl 3TOro (hpakTopoB. Bo-BTOPHIX, pa3essist UCTOPUIO
Me:KJyHApOIHOTO MpaBa Ha MepUoIbl, UCCIIeIOBATE M IPEAJIaraloT ero COOTBETCTBYIOIIEE BUJCHUE U
XapaKTeprUCTUKY B JIpeBHEM Mupe U COOCTBEHHBIN B3IJISI] HA 3TAIl €0 CTAHOBJICHHS '8,

[Topagnsiomiee OONBIIMHCTBO CHELMATBHBIX MCCIEIOBAHUI IO WCTOPUM MEXIYHAPOAHOTO
rpaBa (WM 1aXe JIUIIb MOMYTHBIX YIIOMUHAHUI O HEll B TPyax 1o oOIIel TEOpUU MeX IyHApOAHOTO
MpaBa) HEMHHYEMO CTAJIKUBAIOTCS C HEOOXOAUMOCTBIO ONPEETUTh HCTOPHUECKHIE PAMKH TOTO VLJTH
MHOT'O TUIA MEKAYHAPOIHOIO MpaBa WY BBIIEIUTH ONpee/IeHHbIE IEPUOABI ero pa3BUTUs. OIHAKO
OTJIEJIHO BOIPOC O MEPUOAU3AIIMY UCTOPUU MEXYHAPOIHOTO MPaBa B HayKe 3aTParuBajcs peaKo.
«[Ipobnema neproaM3aIi UCTOPUN MEKIYHAPOIHOTO MpaBa (MIEPUOAN3AIMS U TUTIONOTHS SIBJIS-
I0TCS1 TeMU MPoOJIeMaMu, KOTOPbIE B OTPACIM MK yHAPOJAHOTO MpaBa eCTeCTBEHHBI M YacTO MOIHU-
MaroTcsi BMecTe), — nicait B. I'peBe, — siBisieTcst mpoOiieMoi, KOTopasi ellie ¥ IIOHBIHE JTMO0 BOOOIIIe He
oOcyxaaace, oo o0cyskIanack B odeHb ooieM 1iane» 3. Pabora camoro B. I'peBe 31ech cocraB-
JISIeT UCKJTIOYEHHUE U3 MTPaBUJI, HO ¥ OHA BBIIILIA B CBET JIUIIIL BO BTOPOil osioBuHe X X B. U HAa CErOIHS
SIBJISIETCS €/Ba JIM HE €IMHCTBEHHBIM TPY/AIOM I10 STOMY BOIPOCY.

Heo6xonumo Takxke orpeenuTh, YTO O3HAYAET MOHSTHE Mepuoja MEXIYHAPOAHOrO IMpaBa.
TepMUHBI «IIEpUOI» U «THI» MEXAYHApPOAHOTO MpaBa He o0s3aTesbHO coBmanaiT. Hanpumep, B
COBETCKOI HayKe MekIyHapOJHOro IMpaBa, KOTopasi Bblaeisuia paboBIaae byeckuil, (heoqalibHbIN,
KaIMUTATMCTUYECKUI U COLUATMCTUYECKUI TIepHO/Ibl MEKIYHAPOAHOTO MpaBa, STU MOHATHS COBIA-
JaJi, B TO BpeMsI Kak OOJIBIIIMHCTBOM 3ara/IHbIX MCCIIeJOBATElel COOTBETCTBYIOIIMI TUIT MEK/TyHa-
POZIHOTO TIPaBa BBIBOAWJICS B 3aBUCUMOCTH OT UCTOPUYECKOTO MEPUOIA €ro CyIlecTBOBaHuUs. Takoe
CoYeTaHre MOXHO ObUIO Obl U OTPUIIATh, IIOCKOJIbKY Ha TPOTSKEHUH OTHOTO MCTOPHUYECKOTO TIepH-
071a, PAMKH KOTOPOTO OINPEesIIoTCs OOIIEUCTOPUUECKON HAyKOM, MOKET CYIIIECTBOBATh HECKOIBKO
THUIOB MEeXIyHapOJHOro mpasa. Pa3zHuiia Mex/1y HUMHU MOXET 3aKJII0YaThCsl B PETMOHAIIBHBIX, PeJT-
TMO3HBIX, STHUYECKUX, OOMIECTBEHHBIX W JIPYTMX OCOOEHHOCTSIX YYaCTHHKOB COOTBETCTBYIOIIHMX
Me:XyHApOAHBIX OTHOIIeHU. Tak, B ApeBHUI IepHO/ CYIIECTBOBAIM OIMKHEBOCTOUHBIH (KOTOPBI
ellle Ha3bIBAIOT AMAPHCKUM), KUTAUCKUN — KOH(DYIMAHCKUI, MHIUIUCKUNA, OYITUCTCKUI TUITBI MEX-

136 Kamapoecxuii JI. MexyHaponHoe npaBo // DHuukioneandeckuil cnosapb. M3narenu ®. A. Bpokray3 (Jlewnuur), . A.
Edpon (C.-TlerepOypr). CII6., 1896. T. XVIII. C. 915; cm. Takxe: Ilaauenko H. H. YdaeHne o cyliecTBe IpaBa 1 ITpaBOBOM CBsI3aH-
HOCTH rocyznapcrsa. Xapskos, 1908. C. 1.

137 Bederman D. The Spirit of International Law. Athens — London, 2002. P. 17.

138 Pecnenoparenn YHOTPEONISIOT Pa3INIHBIe TEPMUHBL: «HCTOPHUYECKast SII0Xa», «CTaJusl PasBUTHsI», «(aza pa3BUTHUS», «HUCTO-
pUYeCKHil Teprosi» MexIyHapogHoro npasa. He npuGerasi B JaHHON paboTe K BBISICHEHMIO TOHSATUIHOTO Pa3uyus MeXay HUMH,
Jasee Mbl Oy/ieM YIIOTpeOIATh OCAEAHNI TEPMIH (MU ITPY IUTUPOBAHUY JIPYTHX UCCIIEI0OBATENeH, yIIOTPEOISIOINX HHbIE TEPMIHBI,
OHH OYIyT paccMaTpUBAThCS B 3HAYEHHUH «TIEPUOa» NCTOPUH MEXyHAPOJHOTO IIpaBa).

139 Grewe W. G. The Epochs of International Law. Berlin — New York, 2000. P. 1.
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AYHApOJHOrO IpaBa. XOTs B MPOLIECCEe B3AMMOOTHOIIEHUI MEK1y HApOAaMH TU TUIIB OKa3blBAIN
APYT Ha JIpyra MpaBOBOE BIUSHKE, B CBOMX OCHOBHBIX XapaKTEPUCTHKAX OHM COXPAHSITH CaMOOBIT-
HocTb. B nepuon CpenHux BEKOB MOXKHO TOBOPUTH O €BPOIEHCKO-X PUCTUAHCKOM MEKAyHapOIHOM
npaBe, MyCyIbMaHCKOM (CHItsIp), KUTaUCKO-KOH(YIMaHCKoM. [Tprdem pa3HuIa STUX TUTIOB Oa3upy-
eTcsl He TOJIbKO Ha reorpapuueckoM perMoHaaIn3Me, HO M Ha LIMPOKOM Kpyre (pakTopoB — KYJIbTYp-
HOT'0, IUBWJIM3ALIMIOHHOTO, MOJIMTUKO-COLMAJIBHOTO, JaKe IKOHOMUYECKOTO XapakTepa u T. 1. Takum
oOpa3oM, MoHsATHE TUMA (TIPEeK/ie BCEr0 NCTOPHMUECKOTO) U UCTOPUUYECKOTO MepUoa MeXTyHApOa-
HOT'O IpaBa He BCerja COBMAAAIoT.

YcraHoBeHNE UCTOPUYECKON NIEPUOAN3ALIMY MEKYHAPOIHOIO MpaBa BaKHO €1Ie U AJIs1 BO3-
MOHOCTH BBIJIEJICHUSI KOPEHHBIX OCOOSHHOCTEH U KaTeropuii MeKIyHapOIHOTO TIpaBa, CBONCTBEH-
HBIX BceM ero nepuonam. B. [Tpaiizep naxe oTMedan HEOOXOAUMOCTb «CPABHEHU S LIEJIBIX MOX» MEK-
nayHapogaHoro mpasa'4. TIpu 3ToM BaXXHO HE COBEPIIUTh JOCTATOUYHO PACIPOCTPAHEHHYIO OLITHOKY
— n30exaTh PacCMOTPEHUSI U XapaKTEPUCTUKM MUCTOPUHM MEXTYHApOTHOTO MpaBa C COBPEMEHHBIX
no3uiidi. IMEHHO cpaBHEHHE Pa3HBIX MCTOPHUYECKHX SMO0X MEKIYHAPOIHOTO MpaBa MEXAY COOOM
TIO3BOJIMT BHIAGIUTD IJIABHOE M BTOPOCTENIEHHOE B MEKIyHAPOJHOM IpaBe, MpeodiaiaHne TeX WK
MHBIX €ro MPUHIMIIOB B COOTBETCTBYIOIIME TMEPHOIbI, & TAKXKE BHIICTUTh T€ YEPThl, XapaKTepH-
CTUKH, HOPMBI, TPUHIIAIIBI ¥ MHCTUTYThI, KOTOPbIE BOSHUKJIM B MEKAYHAPOIHOM MpaBe JIPEBHOCTU U
OCTABAJIMCh CBOMCTBEHHBI €MY Ha MPOTSKEHUH MOCIEeIYIOINX UCTOPUYECKUX NepuojoB. zyueHue
HCTOPUYECKOW MEPUOAU3ALIMY MEKAYHAPOIHOIO MpaBa MO3BOJIUT TaKXke MOKa3aTh MPOTSKEHHOCTD
ME:KJyHApOJHOTO IpaBa U €0 OCHOBHBIX MHCTUTYTOB Y IPUHLIMIIOB OT APEBHETO NEPUOAA JI0 COBpE-
MEHHOCTH.

JI7151 3TOr0 HEOOXOIUMO OIPEACIUTHCS C TEM, YTO TaKOe MEePUObl MEKAYHAPOAHOTO TIpaBa U
10 KaKUM KPUTEPUsIM OHU onpeiesisiiorcsi. Cpeid Takux KpUTepreB HanOosiee pacpoCTpaHeHHBIMU
SIBJISIIOTCSI. XPOHOJIOTHMUECKUIA (M OOIIEVCTOPUYECKHIA), PETHOHATBHBINA, KPUTEPUN 3aKTIOUSHUS
KPYIMHOMACIITAOHBIX MEKIyHAPOIHBIX TIO3UTUBHO-TIPABOBBIX AKTOB (JBYCTOPOHHHUX MJIM MHOTOCTO-
POHHHUX JIOTOBOPOB, KOHBEHIIMI), KPUTEPUN KAPAMHAIBHBIX COOBITUN WM M3MEHEHUH B MEXIY-
HAPOJIHBIX OTHOIICHUSIX, KPUTEPUI TOSIBICHUS WM M3MEHEHHUS! OCHOBOIOJATAOIIMX TPUHIUIIOB
ME>XIyHApOJHOTO TpaBa WM MEKIYHAPOAHBIX OTHOIIEHWH, KPUTEPUI COOTBETCTBYIOIIMX TpaHC-
popmanmii rocynapersa u ap. Yacro, npensaras pa3jaMuHble KPUTEPUN NIEPUOAN3ALIMY MEXKTYHAPO/I-
HOTO TIpaBa, UCCJIE0BATEM BHIIETSAIOT OJHU U Te ke ero neproapl. Ha nzbpanue uccienosaresiem
TOTO WJIM MHOTO KPUTEPHUsI UCTOPUUYECKOTO JIEJICHUSI MEKIyHAPOIHOrO MpaBa BIMUSIOT ero ooIenpa-
BOBBIE B3IVISIIBI, WJIM B3IJIS/Ib HA CYIIHOCTH MEKIyHApPOIHOTO MTPpaBa, WM ero MPUBEP;KeHHOCTH Ofpe-
JeJIEHHBIM TPABOBBIM IIIKOJIAM. 3a9aCTYIO CJIOKHO BBISICHUTh, KAKMX KPUTEPUEB MPUICPKUBACTCS TOT
WA UHOW MCCIIeloBaTelb IPY JeJIeHUH MEXyHapOJHOIO MpaBa Ha NEepPHUO/bl, BEAb HEPEJKO BCETO
COBIAJIAIOT UJIM JEUCTBYIOT CPa3y IO HECKOJBKO.

Yarne Bcero nepuoau3anys MexayHapOIHOTO MPaBa COINIACOBBIBAETCS C OOLIEUCTOPUIECKOM.
Haubonee pacripocTpaHeHHBIM SIBJISIETCS XPOHOJIOTMYECKOE JeIeHre MEeXIyHapOqHOro mpaBa Ha
nepuozpl. [lepuonuzanus Mex1yHapOAHOTO MTpaBa, OCHOBAHHAS HA KpUmepuu U3MeHeHUst Nepuooo8
oOueli ucmopuu 4eaoeeuecmsd, B MexIyHapOIHO-TIPABOBOM JiUTepaType Oblia MepBOM, OJHAKO CO
BpPEMEHEM el Ha CMEHY MpPUIILTA MEepHOJU3allMi, OCHOBAHHBIE HA JIPYTHX KPUTEPHSIX, B OOJIbIIIEH
CTEIEHU CBSI3aHHBIX C PEAJIbHBIMU MPUYMHAMU UCTOPUYECKOM TpaHCOpMaliy MeXyHapOAHOTO
npasa. «Me:xayHapoaHoe paBo, — nucai JI. KamapoBckuil, — B IEJIOM ABUraeTcs 10 TEM Ke BeJIH-
KHMM 3Taram, 1o KOTOPbIM IPOIUIO WA KUAET Jajbllie MONOKUTEIbHOE MPABO Y BCEX KYJIbTYPHBIX
HapoaoB» 4!, Ha 3TOM OCHOBaHWMHM UCCIIEIOBATEN, HE BHUKAS B PABOBbIE OCOOCHHOCTH, OKA3bIBAIO-
1€ BIMSHUE Ha COOTBETCTBYIOIIME TpaHC(OpMaLlMK MekIyHapOJHOIO MpaBa, pacCMaTpUBAIOT €ro

140 preiser W. History of the Law of Nations: Basic Questions and Principles // Encyclopedia Of Public International Law. 1984.
Vol. 7. P. 129.

14l Komaposckuii JI. OcHOBHBIE BOIPOCHI HAYKU Me:XAyHapogHoro npasa. C. 94.
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COOTBETCTBEHHO M3MEHEHMIO MCTOPHYECKHX 3M0X. OIHAKO 3TO HE Bceraa Mmo3BoisieT 0ObeKTUBHO
MPOAHATU3UPOBATh MEKAYHAPOAHOE MTPABO TOTO WJIM MHOTO MEPUO/A, €r0 UCTOPHUECKOE CTaHOBJIE-
HUE U pa3BUTHE.

Bonee Toro, MeTononornueckuii Hoaxoz K ICTOPUM Mek TyHapOIHOro IpaBa Kak K 0OIIei UcTo-
UM MpHUBENT K BO3HUKHOBEHUIO B IOPUAMYECKON HAyKe MTPAKTUKU pACCMaTpUBATh €€ B COOTBETCTBUM
C OOIIIeNCTOPUYECKUMU KPUTEPUSAMU, Oe3 yueTa cyryoo MmpaBoBbIX 0cOOeHHOCTel. Takoil mogxon He
TOJIBKO OTPHUIIAJI CAMOIOCTaTOYHOCTh HAYKH UCTOPUY MEXKIYHAPOIHOTO MpaBa, HO U HEOJHOZHAYHO
oTpeJiesIsiI ee MecTo B oO1el victopuu nipasa. B. [Ipaii3ep mucai mo 3ToMy moBOY, U4TO «00Ias mpa-
BOBasi UCTOPUsI 0OYCJIOBJIEHA BCEMH MIPABOBBIMH HAPAOOTKAMU ITPOIILIOrO BHE 3aBUCUMOCTH OT TOTO,
KOTJa ¥ rJie OHU C(hOPMHUPOBAIIKCH,  PABHBIM 00pa30M M OT TOTO, MPe0OIaiaiy JIM OHU UIUTEIbHOE
BpeMs. HeT ocHOBaHMII paccMaTpuBaTh MCTOPUIO MPaBa HAPOJOB B MHOM Ayxe» 42, BoJbIIMHCTBO
HCTOPUKOB MEKIYHAPOIHOTO MPpaBa UCCIIEIOBAJIO CBOM MPpeIMeT MMEHHO C TIO3UIUI 00IIIel NCTOPH-
Yyeckor MeTtofosoruu. [Ipu 3ToM UCTOPUI0 MEXAYHAPOIHOTO MpaBa BO3BOAMIM K MPOLIECCY Mocie-
J0BaTeJIbHOTO M3MEHEeHUs1 (DAKTOB, SIBJICHUI U UX XapaKTEpUCTHK. [lake lopuaudeckiue 0COOEHHOCTH
COOTBETCTBYIOIIMX 3MOX PEIKO HAXOIWIN B UCCIIEIOBAHUSIX CBOE OTpakeHue. OulyIaics 1 He1ocTa-
TOK OOIIIEro I0PUINIECKOro aHAJIM3a [IEJIbIX IEPUOIOB PA3BUTHS MEXIYHAPOIHOTO TPaBa, a BOIPOCH
ero reHesuca, (popMUPOBaAHMsI, CTAHOBJICHHSI, UCTOPUYECKON TpaHC(hOpMAallii HOPM, HHCTUTYTOB U
oTpaciieil BooOIIe I0pUCTaMU MPAKTUYECKHU He 3aTParuBajvCh.

Takass mepuonu3anys SIBJISETCS AOCTATOYHO OOINel (OHAa COAEPXKUT TPU-YEThIpe IMEepuosa,
KaK MpaBWIO, IPEBHUN, CPEITHEBEKOBBIN M HOBEHIIINIT) U MaJlo COOTBETCTBYET OCOOEHHOCTSIM COO-
CTBEHHO MEXIyHapOAHOro rpaBa. OHa 0OBSICHSETCSI CKOpee TeM, UTO MCCIe0BATEN MEX/TyHAPO-
HOTO TpaBa, KOTOPOE JIOJrO He MPU3HABAIOCh KaK OTIEJIbHAs I0pUIMYEcKast OTpacib, He CO3alIH
B JIOCTATOYHOM KOJIMYECTBE COOCTBEHHBIX MPABOBBIX KPUTEPHUEB JIIs1 OOBSICHEHUsI U3MEHEHHUSI €ro
UCTOpUYECKUX nieprofoB. C Ipyroil CTOpOHBI, JOJITOE BpeMsl yUeHble BOOOIIE Majlo BHUIMAHUS ylie-
JISUTM UCTOPUYECKUM BOIPOCaM, Tpejyiarasi JUIb OYepPKH MCTOPUH MEXKIYHAPOJHOTO TpaBa, s
ymoOCTBa CBSI3aHHOM C pa3BUTHEM OOIIel UCTOpUM 4YesioBedecTBa. CKIIOHHOCTh IOPHCTOB-MEK/IY-
HAPOJIHUKOB K TaKOW OOIIEHCTOPHYECKON MEePUOAN3AIIMN MEKTYHAPOIHOTO TpaBa OOBSICHSETCS 110
KpaiiHeil Mepe IByMsI IPUYMHAMU: HECOOTBETCTBUE UCCIIEIOBAHMS ME3K/IyHAPOIHOTO TIpaBa (Henpu-
3HAHUEM €ro IPUIMYECKO CYIIHOCTH, HETIOHMMAaHUEM MPUCYIIHMX JIMIIb STOW CHCTEMe MpPaBMII U
3aKOHOMEPHOCTEH pa3BUTHSI, OTHUM CIIOBOM, HECOOTBETCTBYIOIIMM Pa3BUTHEM HAyKU OOIIEH TEOPUH
ME>KIyHApOIHOTO MpaBa) M OTCYTCTBUEM HA MPOTSHKEHUH JJTUTETBHOTO BPEMEHH OTAEIBHON OTPACIH
HAayKH MEXAYHAPOIHOTO MyOJIMYHOrO MpaBa — UCTOPUM MEXIYHAPOJHOTO MpaBa C COOTBETCTBYIO-
HIMMU €1 METO/IOJIOTHEN, CPeCTBAMU UCCIIEIOBAHUS U T. JI.

OpnHako, paccMaTpBasi UCTOPHIO MEKAYHAPOJHOTO IpaBa COMNIACHO C OOIIEMCTOPUYECKOM
NepHOM3alIMel U ee KPUTEPHAMHU, HCCIASIOBATEN MEKIyHAPOAHOTO TpaBa PUCKYIOT YIYCTHTh U3
BU/1a MHOTO BaKHBIX MEXyHapOJHO-TIPABOBBIX OCOOEHHOCTEN. «Pa3BuUTHE IpaBa HAPOIOB SBIISIETCS
YacThl0 COOCTBEHHO MCTOPHM LIMBIIM3AIMHU U TOJIBKO UCTOPUK MOXKET C OOJIbIIEH T0CTOBEPHOCTHIO
MIPOCJIEIUTD €T0 XO[1», — [UILET uccieaoBaresb MexxayHaponHoro npasa [Ix. E. C. ®ocert, He yunuThI-
Basl, OTHAKO, ero0 COOCTBEHHBIX, OTIMYHBIX OT OOIIEHUCTOPUIECKHX, 3aKOHOMEPHOCTeH. JIiist nx uccre-
JOBaHUsI IEUCTBUTENIBHO, KaK Jlajiee M OTMEUYaeT aBTOpP, HEOOXOAUMO M3y4eHHe PUUYHH, BHI3BABIINX
K JKU3HU MEXIyHapOIHOE MPaBo, MPUYKH, MOBIUSBIINX HA €r0 U3MEHEHHs Ha MPOTSHKEHUH HCTO-
puM, U, HAKOHEIl THCTPYMEHTOB €ro MPOSIBJICHUS U ISUCTBUs 143,

XapakTepHOH SIBJIsSIETCS MepUOIU3alvsl MEXAYHAPOIHOTO MpaBa, MpeioKeHHash aMeprKaH-
ckuM uccriepoBaresieM KoHa XIX B. IIx. Yunconom. OH pa3fesisiyt iCTOPUIO MeKyHApOJHOTO MpaBa
Ha TpU MEpUoja: paHHUM (3Tan aHTUYHOU ['peru v Puma, Ha MpOTSKEHMM KOTOPOrO IPOMCXO-
IUT 3apOKAeHUE MEXTyHAPOIHO-TIPABOBBIX MHCTUTYTOB), CpeqHUi (eBporieiickoe CpeJHEBEKOBbE,

192 Preiser W. Vkas. cou. P. 128.

143 Eaweett]. E. S. The Law of Nations. New York, 1968. P. 12.
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BO BpeMsI KOTOPOTO TMOSIBJISIETCS] «COBPEMEHHAsI CHCTeMa MEeXyHapOJHOTO MpaBa») M COBPEMEH-
Heiii!4. C omnpeneneHHBIMI MOTU(UKAIIUAMU TaKask oOIast Mepruoan3alivs MeX IyHapOIHOTO MTpaBa
npocyiiecTBoBaia 10 KoHla XX B. Ee He3HaunTenbHble Bapualliy ObUIA BBI3BAHBI COOTBETCTBYIO-
MU U3MEHEHUSIMU B CUCTEME MEKIyHAPOIHBIX OTHOIIEHUI MepBO NMOJMOBUHBI XX B. YUUTHIBas
9TU M3MEHEHUsI U JaBasi XapaKTepHCTUKY COOTBETCTBYIOIIMM MUCTOPUYECKUM IEpUOIaM MEKIyHa-
poaHoro mnpaga, . docert paccmarpuBaeT cpeau HUX: 1) mepuoj KyJabTypHOU M3OJSIUH, KOraa
OCHOBHBIE KYJIbTYPHBIE IICHTPBI HE MMEJI KOHTAKTa JIPYT C IPyroMm (TO ecTb nepuoj IpeBHero Mupa
1 panHero CpeJHEBEKOBbs1); 2) EPUOJ, EBPONENCKOMN KYIbTYPHOU U NOIUTUYECKOW SKCIIAHCUHU, TTPH-
BHECIIIEH MTPOrpecCUBHbBIE TIOJIUTUKO-TIPABOBBIE WU B CaMble OTAAJICHHbIE (T. €. BApBapCKHUE) peru-
OHBI MUPA, ¥ 3) TIEpHO]] YHUBEPCAIBHOW B3aMMO3aBUCHMOCTH MUPA, B KOTOPBI COBPEMEHHOE MEX-
AyHAPOIHOE MPABO TOJIBKO UTO BOIILIO (NEPHOJ, KOTOPHIA HaUMHAeTCs ¢ co3nanus Ycraa OOH) 45,

W3 Takux mepuonusanuii MexIyHapoIHOro mpaBa BUIHO, YTO, Mpejsaras «oOIencTopuyie-
CKHMe» KPUTEPUH [IeJICHUs NIEPUOIOB Pa3BUTHUSI MEXIYHAPOJHOTO MpaBa, OOJBIIMHCTBO MCCIIEA0BA-
TeJIe MPOJIOIKATIO CBA3BIBATH €r0 MCKJIIOUYMTEIBHO C eBPOIIEUCKUM PETHOHOM.

CrnenoBatenbHO, ¥ B OCHOBY OOJIBIITMHCTBA TEPUOAN3AIINI MEkTyHAPOIHOIO MpaBa MojIokeHa
Ta WJEsl, YTO OHO SIBJISIETCS] IPOAYKTOM €BPOIEUCKON IIMBUIIM3AIMN, COOTBETCTBEHHO, M €r0 U3Me-
HEHUs CBSI3aHbl C U3MEHEHUSIMU B PErMOHe, a UCTOPUYECKHUE MEPUOIB OTBEYAIOT Pa3BUTHUIO MCTO-
pun HaponoB EBporbl. CoracHO ¢ eBpOneickuM B3IVISIIOM Ha MCTOPUI0 MEXAYHAPOIHOTO IpaBa
MCCIIeIOBATENN XapaKTePU30BAIM U €ro paHHKe Neprobl. «B repBoM neprose — ¢ caMbiX JPeBHUX
BpeMeH 0 PUMCKo uMnieprn — rocyaapcTBa Kak TakOBblE HE MMEJIM B3aMMHBIX TpaB U 00s3aHHO-
creil. PoncTBo ObLJIO OCHOBOW OTHOIIEHUH MEK/Ty JUTMHCKUME 00pa3oBaHUAMH. .. Bo BTopom nepu-
ozie — ot Pumckoii umnepuu 10 Pecpopmaiiny — cuntanock, 4To OTHOIIEHHS] MEXy TOCyJapcTBaMU
JOJDKHBI PEryIMpoBaThcs oOIIer Bhicien BiacToio. Jlonroe BpeMsi Pumckas ummnepus Obuia Takoi
BJacThIO. .. B Tperbem nepuoze — ot Pedpopmary 10 Haiero BpeMeHU — pPyKOBOASAIIMNA MPUHLIMIL
TOT, YTO TOCYAApCTBA SIBJISIIOTCS 0Opa30BaHUSAMM B OOJBIIOM OOINECTBE, WIEHBI KOTOPOrO MMEIOT
B3aMMHBIE TPaBa U 00A3aHHOCTH» 140,

WHorna mccnenoBaresiv OroBapvBajiv, YTO APEBHUI MEpUO HE paccMaTpuBaeTcs B OOIei
MCTOPUH MEKIyHAPOAHOTO TMpaBa, MOCKOJIbKY OH MaJIo CBSI3aH C COBPEMEHHBIM €BPONENCKUM Perro-
HOM M [T09TOMY He BIHMCHIBAETCS B Pa3BUTHE ME3KIyHAPOIHOTO MpaBa. «Kak mpaBuiio, — nucaim Takue
yUYeHble, — HEKOTOpble KOPHH COBPEMEHHOTO MEXIyHapOJHOTO IpaBa COAEPKATCS B HECKOJBbKUX
APEBHUX [IMBUIM3AIMIX U KAHOHUYECKOM IpaBe. PUMIIsIHE, rpeKy, N3panibTsIHe, MHIYChI, KUTANIIbI
B CBOMX BHEIITHUX CHOIIEHUSX PYKOBOICTBOBAJIMCH OIPE/ICICHHBIMU MTPABUJIAMH 3aKJTIOUEHUSI JI0TO-
BOpOB, OOMEHa TOCJIaMH, TOPrOBJIM, OOpAIlIeHUsI C THOCTPAHIIaMU U BOWHBL. [IposiBiieHue 3Tux mnpa-
BWJI MOXXHO HalTM U B COBPEMEHHOM MEXAYHAPOIHOM IIpaBe, HO MCUE3HOBEHUE TeX T'OCYIApCTB
U3 MEXIyHapOIHOro OOIIECTBa, B KOTOPOM CTaJIM JOMHHMPOBATH 3allaJHble TocyJapcTBa (WM UX
HE3HAYMMOCTb B 9TOM OOIIECTBE), MPAKTHUECKH CEaI0 COBPEMEHHOE MEXJyHapOJHOE IIPaBO TBO-
pEHUEM 3amaHbIX TOCYIapCTB» 147,

Yacto OCHOBY TaKO¥ NMEPHOAM3ALIUN COCTABIISIIN (PaKThl OOIIEUCTOPUIECKOTO 3HAYEHH 1, KOTO-
pble, OIHAKO, OKa3blBAIM JIMIIb OMOCPEJCTBOBAHHOE BIMSHME HAa MEXIyHaponHoe mnpaBo. OHH
OoMbllle BIMSUTM HAa MCTOPUYECKYIO TPaHC(POPMAIMIO TMOJUTUKO-TIPABOBBIX CHCTEM E€BPOIEHCKUX
rOCy/1apCTB.

P. Pencno6 ceoo padory «HccrnemoBanue mpaBa HapojgoB. Vcropuueckass SBOMOIUAS» 48,
TMIOCBSIIIEHHYIO OOIIel TeOpHH MEXAYHAPOAHOTO TPaBa, HAUMHAET C UCTOPUIECKOTO BCTYIUICHUS, B

144 Cm.: Wilson G. International Law. New York — Newark — Boston — Chicago, 1901-1917. P. 14-33.
15 Cm.: Fawcert J. E. . The Law of Nations. P. 12.

146 1 awrence T.J. The principles of International Law. P. 14-24.

Y7 Levi W. Contemporary International Law. Concise introduction. San Francisco, 1991. P. 6.

148 Redslob R. Traite de Droit de Gens. L'&volution historique — Les institutions positives — Les idees de justice — Le droit nouveau.
Paris, 1950.
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KOTOPOM BBIJIEJISIET CIIEAYIOLTUE TAIIbl PA3BUTUS MEKAyHAPOJHOro rpasa: 1) AnTuaHocTs; 2) Cpea-
Hue Beka; 3) BospoxneHue; 4) nepuon MOsIBJIEHUSI U CTAHOBJIEHUs JOKTPUHBI MEXIYHApOAHOTO
npaBa; 5) Becrdanbckuii qoropop 1648 r.; 6) 3Moxy MexkanHACTHYeCKor 60phObL; 7) dpaHITy3cKyo
peBodonuio U umrepuio; 8) Benckuit konrpecc 1815 r.; 9) PecraBpaiuio; 10) 31oxy HalMoHasb-
HBIX TOCyAapcTB; 1 1) 3Mmoxy MexayHapOAHOro cOOOIecTBa HAIMA. XOTsI TO JieJIeHue HOCUT BO MHO-
I'OM JOKTPUHAJIBHBIN, TEOPETUUECKUIN XapaKTep, UHTEPECHBIM SIBJISIETCS KPUTEPUH, MONOKEHHBIN B
ero ocHOBY. OH YaCTMYHO OTpakaeT OOIIENCTOPHYECKYIO IEPUOAU3AIINIO, HO YKe JIeNIaeT aKIIeHT Ha
MIEPEIOMHBIX MOMEHTaX MEK1yHapOIHO-IIPABOBOIO pa3BUTHS.

Yacro uccneioBatey UICTOPUM ME:KAyHApOIHOIO IIPaBa He TOJIbKO MOJIarajiv B OCHOBY €€ Aeje-
HUS OOIIEUCTOPHUECKHE KPUTEPUH U (PaKThl, HO M COOTBETCTBEHHBIM 00PA30M pas3/ielisiIi HICTOpHYe-
ckue repronpl. Eciti Kakoi-To BaKHBIH 1Sl pa3BUTHUS YeJIOBEUECTBA (DAKT HE MOT OBITh UCTIOb30BaH
KaK KpUTEpHi 17151 BbIIEJICHU S TOTO WJIM MHOTO UCTOPUYECKOT0 NIEPUO/Ia Pa3BUTHS MEXK IyHAPOAHOTO
MpaBa, ero UCIOJb30BAJIM TSI APOOIEHH S STOTO nepuosa. Yaie Bcero TakiuMu (hakKTaMu BBICTYTIAIH
MaJIO XapaKTepHBIE ISl MEXyHApOAHOTO MpaBa BHYTPUIOCYJAPCTBEHHbIE MOJIUTHYECKUE U3MEHE-
Husl. Tak, nepuoj cpeJHEBEKOBOrO ME:XAyHAPOAHOIO IIpaBa pa3/iesisii Ha MOMyNEepHO/Ibl B 3aBUCH-
MOCTHU OT Te€X WJIM MHBIX TOJUTHUKO-TIPABOBBIX U3MEHEHHI B €BPOMENCKUX rOCyAapcTBax (rpaxaaH-
CKUX BOWH, PEBOJIOIMI, UX MMOCJIEACTBUM U T. I1.).

B nesiom cpeHeBEKOBBIN MEpUO] MEXAYHAPOAHOro NpaBa HaunHaiM ¢ V B. OnHaKO 31ech
BhiessuM 3Tan paHHero CpenneBekoBbs 400-800 rr.; cpennero CpenHeBeKoBbs U no3aHero Cpe-
HeBekoBbs (13001500 rr.) ',

CoBpemeHHbIN HeMelkui uccienoBareb X. [ltaiirep npenaraer Takyio NepuoAn3aIvo Mex-
AYHApOJHOTO ITpaBa: NePBbI 3Tal — Mexk IyHapoaHoe npaBo xpuctuancTa (XIII-XVIII BB.); Bropoii
Tar — MeXIyHapOIHOE MPaBO IIMBMIIM30BAHHBIX HAILIMI, KOTOPBIM HACTYyMAeT roce coOobThii PpaH-
1[y3CKOI1 peBOMIOLIMY M HATIOJIEOHOBCKUX BOMH U JJIUTCS 10 KOHIIA [IEPBOl MUPOBOU BOIHBI; TPETUI
3Tan — NepUojl BCEMUPHOIO MeKAyHapoaHoro npasa. CerogHs, o MHEHHUIO aBTOpa, YEJI0BEYECTBO
CTOUT B HaYaJie YETBEPTOro Meprojia — MEXIYHAPOIHOTO TpaBa rpaxaIaHruHa Mupa ',

CeroaHs MHOTME UCCIIEAOBATENIN OTXOAAT OT €BPONOLIEHTPUCTCKOIO B3IUIs1a HA MEKAyHApOI-
HOE IIPaBO U, CJIEI0BATEIILHO, MBITAIOTCS YCTAHOBUTH €10 UCTOPUYECKYIO IEPUOIM3ALMI0 HA OCHOBA-
HUM KPUTEPHEB, UMEIOIIHX MOITMHHO O0IIerCcTOprYecKoe 3HaueHne. OTHaKoO OHU YacTo AOIYCKAIOT
OIIMOKY, BKJIIOYAs B UUCJIO TAKUX KPUTEPHEB COOBITHS, HE MMEIOIIMe 0COO0ro 3HAYESHUS ISl U3Me-
HEHUWI B MEXIyHApOIHOM IpaBe.

H. K. Jluap BooOI1Ie Ha3bIBACT BA OCHOBHBIX TIEPHOJIAa UICTOPUY MEKTyHAPOIHOTO MIPaBa; «Iep-
BbIIl — OT UCTOKOB U J10 PpaHiry3ckoil peBosionuu (rneproa opMUpoBaHus) U BTopoit — ¢ 1789 r.
10 HammMX AHeH (meprof pa3BuThs)»'>!. ABTOp BEPHO OTMEYaeT, YTO MUCTOPUI0 MEKIYyHAPOIHOTO
npaBa CJIeyeT pacCMaTpHBaTh KaK UCTOPHUIO OCOOOrO OOIIECTBEHHOTO siBeHHs. OHa IBUKETCS B
COOCTBEHHOM PUTME B 3aBHCHUMOCTH OT Pa3jIMUHbIX (DAKTOPOB, BIUSIONIMX Ha pa3BUTHE MEXKIyHa-
POZIHOTO COIPYKECTBA U B TO K€ BPEMSI COIEHCTBYIOLIMX PAa3BUTHIO €r0 IPaBOBOM cuctemMbl. OHa He
SIBIIsIETCS] UCTOpUer coObITUi. To ecTh Ieprobl 001N UCTOPUH U UICTOPUH MEKIyHAPOIHOTO IpaBa
He 00s13aTeIbHO TOJKHBI COBMAAATh 32,

Takas mo3uiKs BbI3BaHA TEM, YTO aBTOP paccMaTpUBaJl UCTOPUIO MEKAYHApPOIHOIO MpaBa B
TECHOW B3aUMOCBSI3U C COOTBETCTBYIOIIMMU TpaHC(POPMALIUSMYU TOCYAAPCTB U MOJMTUYECKUX OTHO-
HIeHU Mex1y HuMu. He oTpuiiasi BIUsTHUS BHEEBPOIIEHCKUX PETMOHOB Ha (DOPMUPOBAHKE MEXKTY-

149 Steiger H. From the International Law of Christianity to the International Law of the World Citizen — Reflections on the
Formation of the Epochs of the History of the International Law // Journal of the History of International Law. 2001. Vol. 3. Number
2.P. 181.

150 Tam xe.

151 Nguen Quoc Dinh. Droit International Public. Paris, 1987. C. 15.

152 Tam xe. P. 33.
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HApOJIHOTO TpaBa, OH BCE e CUMTAET, YTO UMEHHO COOBITUS MEXyHapOJHOM ku3H1 EBporb ocre
najgeHust Pumckoii umnepun (popMUpYIOT €ro 0COOEHHOCTH.

3nech nara PpaHIiry3ckoi OypKya3HON PEeBOJIOIMHA aBTOPOM B3$ITa IMPOU3BOJILHO (CaMO COOBI-
THE M €ro BIMsHUE Ha MEKIyHapOoAHOE MpaBoO He aHANM3HUpyloTcs). [IpocTo MMEHHO B 3TO BpeMs
T0J1 BO3JIECTBIEM pa3HbIX IPUYKH (B TOM YHUCTIE B pe3y/ibTaTe (h)OpMUPOBAHUSI TEOPHHU TTpaBa HApoO-
OB, T. €. MEXyHapOTHO-TIPABOBOM JOKTPUHBI) CJIOKMINCH OCHOBHBIE XapaKTEPHbIE YE€PTH MEXKIY-
HApOJIHOTO TpaBa COBPEMEHHOCTU. ABTOP NMPHUBOIMT 3TY JaTy KakK BOAOPA3Ie MEkK1y MepuoiamMu
Pa3BUTHS MEXIYHAPOIHOIO MpaBa ckopee isl ynoOcTBa (Kak JaTy OOLIeNCTOPUYECKOrO 3HAUEHHMS])
Y HE aKIIEHTUPYeT BHUMAHUsI Ha CAMOM COOBITHH U €r0 3HAYMMOCTH ISl PA3BUTHSI MEKIyHAPOIHOTO
npasa.

[puunHON npeodnasaHus OOMIEMCTOPUYECKUX KPUTEPHUEB MEPUOAN3AIN MEKTyHAPOIHOTO
npaBa sIBJISIETCSl CPABHUTEBHO MO3JHEee BO3HMKHOBEHHE HMCTOPHM MEXIYHApOTHOTO IMpaBa Kak
Hayku. Eie u ceiiuac npejctaBuTe M 3TOM MOJIOAON TUCIUILIMHBI OMEPUPYIOT MPEUMYIIECTBEHHO
METOIOIOTMIECKUMU CPeICTBAMHK OOIIE UCTOPHHU WU OOIIIeN TeOpUu Mpapa, COOCTBEHHOU METOJI0-
Joruu oHK He co3panu. C pa3BUTHEM UCTOPUH MEXYHAPOIHOTO MpaBa B €ro NepUoIN3aliy Hauasu
UCTIONB30BaTh U JPyrue KpUTEpPUH, OJHAKO TMEePUOAN3aIHs, aHATOTHYHAS OOIENCTOPHUYECKOM, T0-
MpexXHEMY TOMYJISIPHA CPEN YUCHBIX.

JlpyruM He MeHee pacrpOoCTPaHEHHBIM, KpUTEPHEM ISl YyCTAaHOBJIEHUS] NCTOPHUYECKON Tepu-
OM3AlMU MEKAYHAPOIHOIO MpaBa SIBJIAETCA 3AKAIOUEHUE 3HAUUMENbHBIX MENCOYHAPOOHO-Npa-
806bIX axmoe. BO3HMKHOBEHWIO 3TOrO KpHUTEpHsl CIOCOOCTBOBal B KOHIle XIX B. aBTOpHUTET
MO3UTHBHO-TIPABOBOM IIIKOJIBI, KOTOpAs pacCMaTpHBajia MeXIyHAPOIHbINA TOTOBOP Kak OCHOBY, MTPO-
SIBJICHUE U 1eJIb MEXAYHAPOIHO-TIPABOBOTO peryaupoBaHus. [Ipu OTCYyTCTBUM APYTMX KpUTEpUEB
MepHOIN3ALIMH MEKIYHAPOJHOTO TpaBa, KOrja Ha CMeHy OOIIEHCTOPHUYECKON MepHOIr3alii He0O0-
XOAUMO OBLIO MPEJIOKUTh Ty, KOTOpasi Obuta Obl CBOMCTBEHHA MMEHHO MEXIyHApOIHOMY TIpaBy,
MO3UTUBUCTBI BBEJIM “10roBopHON” Kputepuid. Ha npotskennn XX B. B TpyJax 10 UCTOPUU MEKAY-
HApOJIHOTO MpaBa OH ObLJT BTOPIM TI0 MOIYJISIPHOCTH TOCIIE OOIMIEMCTOPUYECKOTO.

IMepuonuzanus I'. Yutona, cornacHo KOTOPOH 3Tarbl pa3BUTHsI MEXIyHAPOJHOTO MpaBa CoOT-
BETCTBYIOT MOMEHTaM 3aKJIOUeHUs] HanOoJiee 3HAYMTEBHBIX MEXIYHAPOIHBIX JOrOBOPOB, TMOIHO-
CTBIO OTBEYAJa MO3UTUBUCTCKOMY BHICHUIO MEXIYHAPOJHOTO MpaBa W ObUIa aKTUBHO MOIXBavyeHa
APYTUMH UCCIeioBaTe s iMi — osutuBuctaMu. [loce I'. YutoHa OONBIIMHCTBO YUEHBIX Pa3essiio
MCTOPUYECKOE pa3BUTHE MEkIYHAPOIHOIO MpaBa Ha MEPHUOIbl B COOTBETCTBUU C BOZHUKHOBEHUEM
MO3UTHBHO-TIPABOBBIX aKTOB. PazHMIIa Mek 1y KOHIENIIMSIMU OTIETbHBIX MCCAeoBaTeNel 3aKIoJa-
JIach JIMIIb B TIPEIOCTABICHUH MTPEUMYILECTBA TOMY WM MHOMY JloroBopy. [IpaBaa, 3ayactyio 3Tu
NepHOIN3ALIMH UMEJM 3HAUSHHUE JIMIIb 1151 ONPEICIEHHOTO PErMOHa M He OTpakaii OOIIero pa3Bu-
THSI YHUBEPCAIBHOTO MEXyHapOTHOTO TpaBa.

Tax, no Bepcuu I'. YuToHa MeX1yHApOIHOE MTPaBO Pa3BUBAJIOCH IO CJIEAYIOIUM dTanaM: [ stan
— IIPE/ILICTOPUSI ME TyHAPOIHOTO MPaBa; OH BKJII0YAET B ce0s1 MEX/IyHAPOIHO-TIPABOBbIE HAPAOOTKH
apeaux ['peru 1 Puma u coceqnmx ¢ HumMu Haponos; 11 atam — co6cTBEHHO MOSIBJICHUE MEKTyHa-
POZIHOTIO IpaBa, KOTOPOE aBTOP CBSI3bIBAET ¢ BecTdanbckuM MUPHBIM JOroBopoM 1648 r., KOTOpBIiA,
0 €r0 MHEHHUIO, «MOKET CUMTAThCS MOMEHTOM, C KOTOPOrO HaYMHAETCs COBpEMEHHAsI HayKa Mek-
AayHapoAHoro npasax» '33; I1l stan 3aBepinaercst Yrpextckum mupom 1713 r.; IV atamn — ¢ Yrpextckoro
mupa a0 [lapuxckoro u I'ydbeprycOeprckoro goroBopoB 1763 r.; V atan — ¢ Iapuxckoro u I'yoep-
TycOeprckoro qoropopoB 1763 r. no ®paniry3ckoit pesosoruu 1789 r.; VI atan — ¢ ®paniry3ckoi
pesomonuu 1789 r. 1o noroopa Bammnrrona 1842 r. [leranbHo aHanu3upys NEpeYUCIEHHbIE TOKY-
MeHTHI, I. YUTOH Bce ke He qaeT 0ObsICHEHUs], ToUueMy UMEHHO OHU M30paHbl B KAYECTBE OCHOBAHUS
TSI IEPUOAM3AIIIH ME3K/TyHAPOIHOTO MPaBa.

153 Wheaton H. History of the Law of Nations in Europe and America from the Earliest Times to the Treaty of Washington.
1842. P. 69.
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B panpHeiimem uccnenoBateny peaKo MpUAepKUBAIUCH TAKOTO JAETATBHOTO JeIeHHS MEXIy-
HApOJIHOTO TpaBa Ha MEPUOJIBI, HE OTXO/s OHAKO OT OOIIEro 3aKII0UeHHUsI KPUTEPHsI KPYITHBIX JI0TO-
BOpoOB. [Ipuyem 10CTaTOUHO YacTO OHM HE HAXOAMJIM COOTBETCTBYIOIIMX MEXKIYHAPOJHO-TTPABOBBIX
aKkTOB B [IpeBHEM MU pe 1 HAYMHAIM TIEPUOAN3AIINIO ME3KIyHAPOIHOTO IPaBa Co BpEMEHH MOSIBJICHU ST
ME>KIyHApOIHBIX IOTOBOPOB B CYryOO MO3UTUBHOM IMOHMMAaHUM — ¢ KOHIIa CpeaHeBeKOBbs 4.

A. Xeplu Takxke KJIaJET B OCHOBY NEPUOAM3ALIMM MEXIyHapOOHOTrO IpaBa Becrdanbckuii
noroBop 1648 r. OH ee cTpouT Tak: 1) UCTOPUS MEKAYHAPOIHBIX OTHOIIEHU B IEPUO]] aHTUYHOCTU
u CpeqHHUX BEKOB; 2) MCTOPUS MEXIyHapOJHOTO MpaBa U MeXyHapOTHbIX OTHOIIEHUH rociie Bect-
dassckoro noroopa; 3) MesxayHaponHoe paBo nocie [apmkckux goroBopos 1919-1925 rr. 15

XapakTepHbIMU B 3TOM IUIaHE SIBJISIOTCS IEPUOAU3ALINHN, TTPEJIOKEHHBIE HEMEIIKUM I0pPHCTOM
®. Jlucrom u poccuiickum opuctom ®. MapreHcom.

[NepBblii MPEASIOKUIT AOCTATOYHO JETABHYIO MEPUOIU3AIMI0 MEKIYHAPOJHOTO MpaBa C ero
JeJIeHreM Ha IecTb IeprooB: | mepuon — ¢ JpeBHOCTH, KOra BO3HUKAIM OAWHOYHBIE MTPOSIBICHUS
ME>K/1yHapOJIHO-TIPAaBOBOTO PETYJIMPOBAHMUS, CTABIINE 3a4aTKaMy OyAyIIUX MPABOBBIX MHCTUTYTOB,
1o Becrdanbckoro goropopa 1648 r., mosokuBIIEro Hauyaao MexyHapogHoMy mpasy; I —c 1648 r.
1o Benckoro konrpecca 1814 (15) r.; III — ¢ 1814 (15) r. mo 1865 r. (3akmovenue Ilapuxckoro
MupHoro goropopa); IV —c 1865 go 1878 r. (3akimouenune Can-CredaHckoro MUpHOro 10ropopa); V
—¢ 1878 mo 1900 r. (I'aarckue mupHbie kKoHpepeHmn) u VI — ¢ 1900 r. no Hacrosimero BpeMeHu '>°,

[Tpuyem Bce nepuoapl, HauMHasi co BToporo (1o ®. Jlucty — neprioga COOCTBEHHO TOSIBICHUS
ME>KIyHApOIHOTO MpaBa), pacCMaTPUBAIOTCS UCKTIOUUTENIBHO KaK MCTOPHS CO3BIBOB MEXyHApO.-
HBIX KOH(pEPEHIIUI WITH 3aKJII0YEHU ST MEKTyHAPOIHBIX I0TOBOPOB. VIcTOpHSI MEXAyHAPOIHOTO IpaBa
9THX MEPUOIOB CBOJMTCS Y aBTOPA K MOJMTHUKO-TIPABOBOMY aHAJIM3Y NIEPEUHCIICHHBIX KOH(EPEeHIIU,
MPUHSATHIX MU MEXKIYHAPOJHO-TTPABOBBIX AKTOB U MPEIOPEASIISIONINX UX MEXTYHAPOIHBIX OTHO-
HICHU.

Henocratkom TakoW mepuoau3aliii MOKHO Ha3BaTh KPUTEPUH, MOJIOKEHHBIA B €€ OCHOBY:
YacTO aBTOPOM PACcCMaTpPUBAIOTCS XOTSI M BaKHbIe, HO HE BBI3BABIIIME CYIIECTBEHHBIX M3MEHEHUIT
B XapakTepe MEekIyHapOIHO-TIPABOBOTO PEryJIMpOBaHUS MEXAyHapOAHble T0oroBopsl. KoHeuHo, B
MIPUHIIMIIE VX BJIMSHUE MOIIIO ObITh Oosiee 3HaYMTebHBIM. C ApYrod CTOPOHBI, 3aKTIOUEHUE TaKUX
aKTOB SIBJISIETCS JIUIIb CBUAETEILCTBOM, (PUKCAlMell COOTBETCTBYIONIMX M3MEHEHHI, TIPOUCXOANB-
[IMX B MEKIyHAPOAHBIX OTHOIIEHUSIX Wi rpaBe. Camu 1o ceOe 3T JI0TOBOPhI PEIKO TTOPOXKIAIH
TaKKe N3MEHEHUSI.

[Nono6noii xe kinaccudpukanmu npunepxkubaercs u . Maprenc. [IpaBaa, y Hero ona umeer
6oree oOIIMI XapaKTep, a B €e OCHOBY IMOJIOKEHBI JIIIIb KJTI0UEBbIe MEKIYHAPOJHO-TTPABOBBIE AKTHI.
OH BBIZIEJIST TP TIEPHOJA UCTOPUUECKOTO Pa3BUTHS MEKAyHApOAHOTO mpasa: I — ¢ apeBHOCTH 110
Becrdanbckoro mupa (B 9TOM Mepuosie aBTOp BBIIENSET [1Ba MOJYNEepHoaa: JPEeBHOCTh M paHHEe
CpennesekoBbe); 11 — ¢ 3akimouenus Becrganbckoro mupa 1648 r. 10 Benckoro konrpecca 1815 r.
(3TOT mepuo paszensercs Takke Ha JBa MOJYNeproaa, UX pasrpaHnuuBaet rnepsas PpaHiry3ckas
pesodonus); I — ¢ 1815 r. go konma XIX — Hauana XX B. (Cloia TakKe BXOIST J1Ba MOJTyINepruo/a,
paznenennbie [Tapmxckum mupom 1865 1.)157.

OcHoBaHuEM [J1s1 BbIEJIEHUS] IEPHOJIOB B UCTOPUU MEXTyHapoaHoro npasa i O. Maprenca
SIBJISTIOTCSI TIPE001a/1aloIIve B TOT WA MHOU IEPUOIL MEHCOYHAPOOHO-NPABOBbIE NPUHUUNDL, UAU NPUH-
UUNBL MENCOYHAPOOHO020 00UleHUs (TaKue, HapuMep, Kak MPUHLIMI CyBEPEHUTETA, HAITMOHAJIbHOCTH,
JIMYHOCTH, TEPPUTOPUATBLHOCTH U JIp.) 8.

154 Cm.: Hosack J. On the Rise and Growth of the Law of Nations, as Established by General Usage and by Treaties, from the
earliest times to the treaty of Utrecht.
155 Hershey A. S. The essentials of international public law and organization.
156 JTucm ®. MexayHapoaHoe MpaBo B cucTeMaThdeckoM u3noxenud. I0pee (depnts), 1912.
157 Mapmenc ®. CoBpemeHHOE MekIyHapOAHOE MPABO NMBIIIN30BaHHBIX HapoxoB. CII6., 1898. T. 1.
138 Tam xe. C. 23.
47



O. B. BytkeBud. «Y UCTOKOB MEXKIYyHAPOIAHOI'O MPaBa»

B atom nmogxox ®. MapreHca K ieproau3aiy Mex IyHapOIHOTO ITpaBa sBJisieTcst 0ojiee parmo-
HasibHbIM, yeM noaxoz @. Jlucra. B omuue ot nocnegnero ®. MapreHc cuutal, yTo «(akThl 110 IpH-
pozie cBOel MPEeXOsIY U U3MEHUYMBBI; OHU YacTO SIBJISIIOTCS Pe3y/IbTaTOM IPOM3BOJIA WM CIIydas.
Hanporus, naeu, Koropble MPOHUKAIOT U3BECTHYIO UCTOPUUECKYIO 3MOXY, KOTOPbIE JIekaT B OCHOBA-
HUM BceX (DAaKTOB, €€ HATIOMHSIONIMX, 0T BOZMOKHOCTh pa300paThCs, HANTUCH B OTPOMHOI Macce
YACTHBIX YCJIOBUH M OOCTOSITENILCTB, B KOTOPHIX Pa3BUBAJIACH )KU3Hb KaK OTAEJBHOTO HAPOAA, TaK U
BCEX HApOJOB B COBOKYMHOCTH»'%. [IpaBaa, aBTOp KaTeropmuecku He MpU3HABaJl CYIIECTBOBAHUS
KaKHX-JTMOO0 MOIOOHBIX MPUHIIUIIOB B IPEBHUI NEPUOT, & VX TIOSIBIICHUE OTHOCKII K BpEMEHaM pa3BU-
THS1 €BpONeNcKoi IBUIM3aii. OJHAKO TaKOM MOIXON MO3BOJISIET yke Oojiee aJJeKBaTHO BbIIETUTh
pas3InYHbIe NEPUO/Ibl PA3BUTHS MEXK1yHAPOJHOIO MpaBa. JlocTaTOYHO CJIOKHO pa3JenTh, HATpUMED,
MexayHapoaHoe npaso XIX croseTrs Ha HECKOJIBKO ITOANEPHOIOB, Kak 310 gesaet P. JIuct, Ha OCHO-
BaHUM OTAEJIbHBIX MEXKAYHAPOIHBIX JOTOBOPOB, IMOCKOJBKY Ha MPOTSKEHUU BCETO 3TOI0 BPEMEHU
XapaKTepHbIE YEePThl MEKAYHAPOIHOIO MpaBa, €ro MPUHLIMIIBI PEryJIUPOBAaHUS U CPEICTBA JOCTHKE-
HU 3(PPEKTUBHOCTU U aBTOPUTETA UCTIBITHIBAJIM CPABHUTEJIHO HE3HAUUTEJIbHBIE U3MEHEHM .

B niesiom oTcyTCTBHE NCTOPUYECKOM ITPABOBOM METOI0JIOT MU ME:KAyHAPOIHOIO ITPaBa IMPUBEJIO
K TOMY, 4TO NEPUOABI €r0 PA3BUTHSI YACTO OMPEENISIIUCH TPOU3BOJIBHO, a €0 UCTOPUKU MOJIb30Ba-
JIMCh /17151 TAKOTO JIeJIeHUsI TMO0 OYeHb OOIIMMHU, MO0 CYOBEKTUBHBIMU KpuTtepusiMu. [Toatomy u ux
MePHOIM3ALIUH TTOTYYaIUCh OOIIMMHU, He OTPakKald OCOOCHHOCTEH MeKIyHApOJHO-ITPAaBOBOIO pa3-
BUTHSI ¥ YacTO BOOOIIE UCIONB30BAIIMCH AJIs1 YIOOCTBA aHAIM3a UCTOPUM MEXyHapOTHOTO IpaBa
WM KaK TPaJUIIMOHHO MPHUHSATOE JIeJIeHUEe KHUTY WM yYeOHHKA.

Heinp3s He BCMOMHUTB NIPUHSATHIA B HAYKE MEXyHApOJHOIO MpaBa MOAXO[ K ero U3y4eHHIo,
OPUEHTHUPYIOLMICA B MEPBYI0 OYepelb Ha BO3HUKHOBEHME WM U3MEHEHUE MEeNCOYHAPOOHO-Npa-
808bIX WIKON U HayeHblx HanpaeneHuli. VI3-3a OTCYTCTBUSI UCTOPUM MEXIYHAPOOHOTO IpaBa Kak
OUCUMILIMHBL U B pe3YJIbTaTe YacTOro OTPULIAHUS CYHIECTBOBAHMSI CAMOI'0 ME:XAYHApPOAHOIO MpaBa
IOPUCTBI-MEKIyHAPOJHUKM CBSI3bIBAJIM €0 UCTOPUIO C UCTOPUEN €r0 HayKH, a €ro MCTOpUYECKHe
W3MEHEHHsI — C COOTBETCTBYIOIIMMH TPAHC(HOPMAITUSIMHU B €0 TEOPETHYECKOM OOOCHOBAHMU. DTO
MOXHO YBHUJIETh U B OOJIBIIMHCTBE TPYAOB MO UCTOPHH MEkIyHAPOIHOIO MpaBa; Kak ObUIO MIOKa3aHO
BBIIIIE, TIOJABJIsIONIEe OOBIIMHCTBO UCCIIeA0BATENEl JTMOO0 BBIICISTH HCTOPHIO ME3KIyHApOAHO-TIpa-
BOBOH HayKH, HauMHas1 ¢ pa3BUToro CpeqHeBEeKOBbs, MO0 pacCMaTpUBAJIM €€ MapalIebHO C UCTO-
pueit MexyHapogHoro rpasa. OIHAKO HEKOTOPbIE UCCIIENOBATEN BOOOIIE CTAI OObEANHSATD STH
noHsATHS: «O0I11ast ICTOPHS MEX TyHapOTHOTO IIpaBa MPOSIBIISAETCS CKOpee Kak UCTOPHS Ul U 4acTo
MIpe/ICTaB/IeHa B BUE psiga Onorpaduil aBTOpOB, KOTOPbIE B OCHOBHOM M BBIIBUTAJIM 3TH Ujer» %0,

XapakTepHO# B 3TOM IlTaHe siBjsiercst padota B. ['pabapst «Ouepk MCTOpUM JIUTEPaTyphl 1O
Me:XJyHapoaHoMy nipaBy cpeqHux BekoB ¢ IV no XIII B.», B KOTOpo# OH pa3jessieT UCTOPUIO MEKY-
HApOJIHOTO MpaBa B COOTBETCTBUM C STAlaMH Pa3BUTHs ero Hayku '®!. OTHOCs NOsIBIEHHE MeXyHa-
POIHOTO TpaBa K JIpeBHeMY (TIeMeHHOMY ) Tieprioy, B. ['pabapb qatupyeT u BOSHUKHOBEHHE COBpE-
MEHHOTI'O ME3KyHApOIHOIO ITpaBa I0CTATOYHO paHHUM BpeMeHeM: «IlepBble 3a4aTky COBPEMEHHOTO
ME>KIyHApOIHOTO MTpaBa MOXKHO YBHJIETh yKe B SMOXY NepecesieHrst HapooB» 162, Takum oOpaszom, B
OTJIMYME OT OOJIBIIMHCTBA MCCIleoBaTelield, JaTUPYIOIIUX MOSIBJICHUE MEXyHapOIHOTO MpaBa Win
HayaJio ero coppeMeHHoro nepuoga X VII B., aBtrop otHocurt ero k IV B. H. 3.

PaccmarpuBaemsiii nepuoa ¢ IV o XIII B. aBrop pasnensier Ha Tpu tana: I stan, nepexon-
Heiii — [V=VIII B. (nearensHocts Mcupopa CeBuiibckoro 570-632 rr., nan Jleona 1440—461 rr.
u 'puropust [ 590-604 rr.) — Havyasio Hayku MexayHapoaHoro npasa; I sran — VIII — Bropas noso-

159 Tam xe. C. 23.
160 Panay C. The Function of Law in the International Community // Manual of Public International Law / Edited by Sorensen
M. New York, 1968. P. 15.
%! Hrabar V. E. Esquisse d’une histoire litteraire du droit international au moyen age du IV au XIII siecle // Revue du droit
international. 1936. Vol. XVIII-XIX.
162 Tam xe. P. 16.
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BrHa XI B. — OTHOIIEHUSI MEX/1y MAriCKOM M CBETCKOM BJIACTSMM M MX BJIMSIHUE Ha (DOPMUPOBaHME
HayKH ¥ ujieit MesxyHapoaHoro npasa; I atam — konerr XI — konen X111 B. — mpoposskeHre 60pbObI
Mexay umnepueil Orrona Benukoro u nancrsom, [lekper ['panmana, n1esTensHOCTh JEKPETUCTOB,
doma AKBHHCKUII, CXOJIaCTUYECKas JIMTepaTypa, UX BJAMSHUE HAa pa3BUTHE MEXyHapOJHO-IIPaBoO-
BbIX ujeit. OfHaKo MpeayokeHHas: MepuoAn3alisa CKOpee KacaeTcsl UCTOPUUYECKUX W3MEHEHWH B
MOHUMAaHUU U TOJIKOBAaHUM ME:XAYHAPOIHOIO 1paBa, a He ero MPaKkTUKHU.

JpyruM KpuTepueM Nepuoau3alusl UCTOPUM MEXIyHapOJHOIO IpaBa SIBISETCS KPUTEpUid
pezuoHanvHoulil. Ero NpuHMMany BO BHUMaHME JJake Te MCCIIEI0BATENN, KOTOPbIE B LIEJIOM CKJIOHS-
JIMCh K OOIIEUCTOPUYECKOMY Moaxony. [eseHre no pernoHaabHOMY IPUHIIMITY SIBJISIETCSI OCOOEHHO
aKTyaJIbHBIM JUUISI MEKIYHAPOJHOTO IpaBa JIPEBHETO IMEpUoa, a paBHBIM 00OpPa3oM M HEKOTOPBIX
MOCJIEYIOIMX MEPUOOB BIUIOTh 10 CO3/IaHUSl YHUBEPCAIBHOM CHUCTEMBI MEXyHAPOJHOIO IpaBa.
Tak, IpeBHUI MEPUO MEXAYHAPOAHOTO TIpaBa pasessuiv CleqyIomyM 00pa3oM: MeXIyHapoqHOe
npaBo bauxknero Bocroka, Manoi Azuu, antuunbix ['peniuu, Puma, npesnero Kuras, Unguu (M.
Miomnep-Hox-myc, T. Yuron, k. Xocak, A. Hyccoaym, JI. Benepman u ap.).

Vike B koHIle XIX B. yueHble HAYAJIM 00paIaThCA K UCCIIEIOBAHUI0 COOTBETCTBYIONTUX PEruo-
HaJIbHBIX [TPABOBBIX OTJIMYMH U, KaK CJIEACTBUE, K PETMOHAIN3MY MEXKyHApOJHOTO IpaBa Ha IPOTs-
JKeHUU ero uctopud. [lepuonuzarys Mesx1yHapOIHOTO TIpaBa, npeyioxkeHnas M. TayOe, yauToiBaeT
UJIEI0 PETMOHAJIBHBIX OCOOEHHOCTEN ero pa3BUTHsI, X0Ts Obl B peneax EBporsl. Tak oH pasnenser
ero Ha 1) MexxayHapoaHoe paBo paHHUX CpeHuX BEKOB (3[€Ch OH paccMaTpUBAaeT OTIEJIbHO MEX-
JOYHApOJIHOE IPaBO 3MOXM 3araJHO-pUMCKON MUMIIEPUH, I'PEKO-CIABSIHCKOTO PETMOHA U Cpe/IHEBe-
KOBOTO POMaHO-TepMaHCKOro MUpa); 2) MekJIyHapoAHOE MpaBo nepBoro nepuoaa CpeaHux BEKOB
(mepuona peoqaTbHOM pa3apoOIeHHOCTH) U 3) MekIyHapoqHOe TTPaBo BToporo neprona CpeqHux
BEKOB (TIepro/Ia TOSIBJICHUSI U CTAHOBJICHUSI HAIIMOHAJIBHBIX €BPOIECKUX rOCyAapcTB) 163,

s M. Tay6e Gosee BaKHYIO pOJib B TIEPUOIN3AIIUHN UTPAIOT OCHOBHBIC TIPUHITHITHL MEXTyHA-
POIHOrO OOIIECHUS, a HE MEXIyHAPOIHBIE JOTOBOPHI.

Yacto yueHble OOBbEAMHSIIA pa3IMUHbe KPUTEPUM TIEPHOAM3ALIMKM MEXIyHapOJHOTO IMpaBa.
HocratouHo oOmei sBiseTcsa nepuonusaius A. HyccOayma, moctpoeHHast cpa3dy Ha OCHOBaHHUU
HeCKOMbKUX Kpumepues (0OIEUCTOPUUECKOTO, PErMOHATIBHOTO, «I0rOBOPHOro»). OH BhienseT 1)
AHTHYHOCTD; 2) CpenHue Beka; 3) IIecTHaAUaThlii BeK; 4) ceMHAIIAThI BeK; 5) BOCEMHAIIAThII
BeK; 6) NeBSATHAILATHIN BeK; 7) JBAALIATHIN BEK, XOTS €My, CTOPOHHUKY «JIOTOBOPHOIO» KpUTEpUs
KaK OCHOBHOTO CBUIETEIBCTBA MEXIYHAPOTHOrO MpaBa, Haubosee OJM3Ka MMEHHO «JIOTOBOPHAS»
KJlaccupUKalys TUIIOB MeXAyHaporHoro npasa. OH Ha3bIBaeT CJELYIOLIME THUIbI MEXyHapOAHOTO
npasa: 1) aHTUYHOE MEXIyHApOJHOE IPaBO, €0 OTAEIbHBIE MEKAYHAPOIHO-IIPABOBbIE MPOsIBIIE-
HUs (B OCHOBHOM 3aKJi04aeMbie J0roBophl); 2) npaBo CpeaHux BeKOB B EBpore, KOTopble, Kak U
AHTUYHOCTb, HE O3HAMEHOBAJIMCh KAaKUMH-TTMOO KPYIMHOMACIITAOHBIMU JOTOBOPaMH; 3) CpeHeBe-
KoBoe npaBo Bocrounoii EBporniel; 4) npaBo nepuofa A0 TpuALATHIETHEN BOMHBI B EBporie; 5) ot
Becrdanbsckoro mupa 1o BoiiH Hanoneona; 6) or Benckoro konrpecca 1815 r. o Ilepsoit MupoBoii
BOI1HBI; 7) oT Bepcanbckux poroBopos 1919 r. 1o Bropoii MupoBoii BOVHBI.

ABTOp OOpaiaeT BHUMaHUe He TOJIBKO Ha HAJTMUYKe B KKAbIN MEPUOJT 3HAYUTETBHBIX MEXKLY-
HApOJHBIX JOTOBOPOB, HO M HA MOJIMTUUYECKUE OTHOLIEHUS MEXy TOCYAapCTBAMMU.

370 AeNeHre MPUHSTO I OOJIBIIEro yIoOCTBA M COOTBETCTBYET HCTOPHUYECKUM dTariaM pas-
BUTHS 4esioBedecTBa. Kakoil-mibo ocoOblil MPaBOBOW MM MEkIyHAPOTHO-TIPABOBON KPUTEPUN B
OCHOBY 3TOrO JieJIeHus1 He noJyioxkeH. HaunHas ¢ mecTHaauaToro Beka, aBTop paccMaTpuBaeT pa3BU-
THE JOKTPHHBI MEXKIyHApOIHOro IMpaBa (MpuyeM, ToBOpsl O MIECTHAIIATOM BeKe, OH oOpalaercs
WCKJTIOUMTEJIBHO K pACCMOTPEHHUIO MeKTyHAPOIHO-TTPABOBBIX JOKTPUH KJTACCHKOB) !4,

163 Cwm.: Tay6e M. Uctopust 3apoikeHNns1 COBpEMEHHOTO Mek TyHaponHoro npasa (Cpenuue Beka). T. I: Beenenue u qacts oOmast.
CII6., 1894.
164 Cw.: Nussbaum A. A concise history of the law of nations. New York, 1947. P. 361.
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B ommmume ot npyrux ucciepoBareneit XX B. (Hanpumep, B. ['pee) A. HyccOaym Gonbiiie BHU-
MaHUsl yaeJseT UCTOPUYECKOMY Pa3sBUTHIO TEOPUN U TOKTPUH MEKIYHAPOJHOTO MpaBa, OCOOEHHO
HaurHasi co CperHeBeKOBbs 6.

Ha ceronHs eavHCTBEHHBIM MCCIIEIOBAHUEM, HETIOCPE/ICTBEHHO ITOCBSAILIEHHBIM PACCMOTPEHUIO
MCTOPUYECKMX MEPHOJOB MEkIYyHAPOIHOro Mpasa, siiseTcs padota B. I'peBe !, koTopast XoTh u
BBIIILIA JIMIIIb BO BTOPOU MOJIOBMHE XX B., HO ObUIA MOJTHOCTHIO TMOCBAIIEHA JaHHOMY TIPEAMETY U
BKJIIOYMJIA B ceOs1 KPUTHUKY TEPUOAN3AINI TTPEbIIYIIMX aBTOPOB 7. ABTOp SIB/ISIETCS CTOPOHHUKOM
pez2uoHanbHozo hakTopa Kak OCHOBAHUsI IEPUOIM3aLMK UICTOPUU MEXAyHaporHoro npasa. B. I'pese
paccmarpuBaeT Mek1yHapoJHOe paBo, HaunHasi ¢ nepuosa CpenHux Bekos. B. I'pese Bbiienser cie-
nytoiue smnoxu: 1) Cpennue Beka; 2) ucnianckuii nepuof (1493—-1648 rr.); 3) ¢ppaniry3ckuii nepuos
(1648-1815 rr.); 4) 6putanckwmii epuof (1815-1914 rr.); 5) nepron MUPOBOI BOMHBI (MTIOCKOJIBKY
9TO TIePHO[l, B KOTOPOM HE BBIJIENISIIOCH KaKOW-JIMOO TTpeodiaaiolieid MUPOBOW CHIIBI, TO aBTOP €ro
Ha3bIBAeT MEPUOJOM «aHIJIO-aMEPUKAHCKOrO KOHJIOMUHUYMAa»; 6) nepuop nocie Bropoit MupoBoi
BOIHBI (COBETCKO-aMEPUKAHCKOE IPOTUBOCTOSIHUE).

Vike B Hauasie cBoero uccienopanus B. ['pese nemaet 0630p TpyIoB MO UCTOPUU MEKTyHAPOJI-
HOTO MpaBa, KacaBIuxcs ero nepuoausanuu. Cpeau aBTopoB oH BciomuHaet [[x. batepa, C. Mak-
koo6wu, I[1. Bunorpanosa, A. Hycc6ayma, I'. Illtagmioniepa, E. Padmireiina, B. Ipaiizepa, C. Bepocry,
K.-X. 3urnepa. OnHako OH He JaeT MOJHOTO aHajIu3a KpUTEepUeB, (pakTOpoB, KOTOPBIE TU aBTOPBI
ToJiarajivi B OCHOBY CBOMX Tepuoau3anuii. Bnpouem, He Bcex ux (Bo3moxHo, kpome I1. Bunorpajiona,
A. Hyccbayma u C. BepocTbl) MOKHO, Ha Halll B3IJIsi/I, pAaCCMaTpUBaTh KaK YUEHbIX, BHECIIIUX BKJIA]L
B BOMPOC UMEHHO 00 UCTOPUYECKUX MEPHOIAX MEKIYyHAPOAHOIO MpaBa (XOTS Mbl HE OTPHLIAEM HX
BKJIaJ[a B UCCIIEIOBaHKE OOIIEN NCTOPHU MEKIyHAPOIHOTO MPaBa).

Pabory B. I'peBe MOXHO B CYIIIHOCTH TaKXe PacCMaTpPUBaTh KaK UCTOPHIO MEXKTyHAPOIHOTO
1IpaBa, MOCKOJIbKY aBTOP XOTSl M [IeJIaeT aKLEHT Ha CMEHE UCTOPUYECKUX TUIIOB MEXIYHapOAHOTO
MpaBa, HO B 3TUX paMKax AaeT OOIIIyI0 XapaKTePUCTUKY MEKIyHAPOJHOTO MpaBa U aHATU3UPYET COOT-
BETCTBYIOIME MHCTUTYTHI. TaK, OH OCTAaHABIMBAETCS] HA MHCTUTYTaX CIPaBeJIMBOM BOMHBI, OOKBETO
niepeMupusi, peripeccaanii u T. 1. Kak u O0mbIIMHCTBO aBTOpOB 10 Hero, B. I'peBe yTBepxkaaeT, 4ro
BO3HMKHOBEHHUE JOKTPUHBI MEKAyHAPOIHOI'O NpaBa, NOsIBJIEHNE U U3MEHEHHUE €r0 LIKOJI, HallpaBJie-
HUI U KOHLIENIMI Take B HEMaJIO CTENEHM BJMSIOT HAa U3MEHEHMS B COOTBETCTBYIOUIMX THUIIAX
ME>K/IyHapOIHOTO TpaBa (HarpuMmep, B UCIIAHCKUIA Tieprof] OOJIbIIOe BIAMSHUE Ha Pa3BUTHE MEXKIY-
HApOJHOIO ITPaBa OKAa3bIBAET MCIIAHCKasl LIKOJA).

To, 4TO B CBOIO MEPUOAN3AIIMIO ABTOP HE BKJIIOUAET JIPEBHETO MEPUOa, OH OOBSCHSET TeM,
YTO COBPEMEHHBIE MHCTUTYTHI MEXIYHAPOAHOIO MpaBa (Halpumep, HEPUKOCHOBEHHOCTD TOCIIOB,
CTaTyC MIHOCTPAHLEB U JIp.) HEJIb351 BBIBOAUTH U3 MX aHAJIOTOB, CYIIIECTBOBABIIMX B ApeBHUX ['permu
u Pume.

B. I'peBe HacTamBas Ha TOM, YTO COBPEMEHHOE MEXKIYHAPOJHOE MPaBO HUKOMM OOpa3oM
HE CBSI3aHO C JPEBHHMM, U MMEHHO MO3TOMY OTIPAaBHBIM MOMEHTOM €r0 NEepUOIU3ALMU SBJISAETCS
CpenneBekoBbe. «IIpOTSKEHHOCTh KYJbTYPHOTO M UCTOPUYECKOTO Pa3BUTHS OT AHTUYHOCTU U JIO
CpenHux BEKOB, — yTBEPKIAET aBTOP, — He 00s13aTeIbHO 03HAYAeT MPOTSHKEHHOCTD CIIEM(UIECKUX
MIPAaBOBBIX IPUHIIMIIOB U KaTeropuii» 1%, Jlanee oH 000CHOBBIBAET 3TO TEM, UTO B IPEBHOCTH HE CyIIIe-

165 Cm.: Huek I.J. The Discipline of the History of International Law //Journal of the History of International Law. 2001. Vol.
3. Number 2.

166 Grewe W. G. The Epochs of International Law. Berlin — New York, 2000. P. 780.

167 Cwm. 06 9100l pabore: Neff S. C., Grewe W. G. The Epochs of International Law. Macalister-Smith P., Haggenmacher P. A New
Epoch in a Classic History of Public International Law. Grewe W. G. The Epochs of International Law //Journal of the History of
International Law. 2001. Vol. 3. Number 2.

168 Grewe W. G. Ykas. cou. P. 9.
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CTBOBAJIO T€X WJIM MHBIX MEKIyHAPOJHO-TIPABOBBIX MHCTUTYTOB, M3BECTHBIX HOBOMY TepHomdy '®.
OpHaKo 3TO U SBJISIETCS MOJXOAO0M K UCTOPUU C MO3ULIUNA COBPEMEHHOCTH.

Bo BcTymuieHMM aBTOp TOBOPUT M O MEPEXOIHOM Tepuoze 0T AHTUYHOCTH K CpeHEeBEKOBBIO
(XOTS1 ¥ He BBIJICJISIET €0 B OTJEJIbHBIN 3Tall UICTOPUUECKOTO Pa3BUTHSI MEXTyHapOAHOTO TpaBa). Ha
MpOTsIKEHMU 31010 rnepuona (V—IX Be. H. 3.), 10 MHEHUIO aBTOPA, «MEXK/ly MHOI'OUYHCIIEHHBIMU HE3a-
BUCHMBIMH TIOJIMTUIECKUMH COOOIIIECTBAMU, COCYIIECTBOBABIIIMMU B TO BpeMsl, Pa3BUBAJIUCH OYEHb
MHOTHM€ PUHLIUITB ¥ OTHOLIEHU S, KOTOPBIE SIBJISIOTCS] TUITMYHBIMH JITs1 MEsKIyHapoaHoro npasa. Ho
OHU He CJIOKHJINCh B COOTBETCTBYIOIIHMIA MEXTyHAPOIHO-TTPABOBO TIOPSIIOK» 170,

JlocTaToyHO MOBEPXHOCTHO paccMaTpuBaeT aBTOp NepBblil nepuoa — CpeaHeBekoBbe. bosee
TOTO, OH JJa’Ke COMHEBAETCS B 11eJIeCO00Pa3HOCTH YIIOTPeOIeH s TEPMHUHA «MEXKIyHAPOJHOE IPaBO»
OTHOCHTENILHO 3T0ro nepuofa'’!. C yueTom cKka3aHHOTO CJIeJJOBAJIO Obl CKOpee TOBOPHTH O ero padoTte
KaK 0 eproAM3alINK MeKIyHapoaHoro npasa HoBoro BpemeHu, a He Bceil €ro UCTOpUH (B KauecTBe
OTIIPaBHOI'O MOMEHTa aBTOp B351 Bectdanbckuit mup 1648 r.).

[Tpu Gonee peTaTbHOM PACCMOTPEHMHM TOCEAYOIIUX UCTOPUIECKUX TIEPHOJOB MEkKIyHApOI-
HOT'O TIpaBa aBTOp odpaiaeT 0codoe BHUMaHNE HA aKTUBHbBIC U3MEHEHUS B MEXIyHAPOIHBIX OTHO-
IIIEHHSIX, KOTOPbIE 3a4acTyI0 IPOUCXOAAT MrHOBeHHO. OcTaHaBIMBAasICh Ha ITUX Mepuoaax, B. I'pese
BBOJIMT eIlle ¥ TaKUe KPUTEPUH MX BBIIEJCHUS, KaK MOSIBJICHUE TeX WM MHBIX ITPUHIMIIOB MEXIY-
HApOJIHO-TIPABOBOM MPAKTUKU (PEJUTHO3HBIX MPUHIIUIIOB BEJEHUS M OrPaHUUYCHUsI BOWHBI, MTPUH-
UM MeXAyHApOAHOro OanaHca cui — B CpejHue BeKa; CBOOOIB MOpe, BOGHHBIX Perpeccaini — B
WCTIAaHCKUI TIEpHOT; OTPAHUYEHHSI CPE/ICTB BOWHBI, IIPUHIIUIIA CYBEPEHUTETA rOCYJapCTB — BO (hpaH-
IIy3CKUI NIEpUOA U T. [1.).

[Ipenyoxennslii B. I'peBe kputeprii UICTOPUYECKON MEPUOIN3ALMU MEKIYHAPOIHOIO MpaBa,
3aKJIIOYAIOIIMICS B TPe00IaJaHuk COOTBETCTBYIOIIETO FOCYAapCTBa MM CUCTEMBI TOCYAAPCTB, METO-
JOJIOTUYECKH He MOIHOCTBIO OTBEYaeT npeamery. Ha yepenoBaHre HCTOPUYIECKHUX 310X, IEPUOIOB U
THUIIOB MEXIYHAPOIHOTO TpaBa Bce ke Oobliee BIUSHIE OKAa3bIBAIOT CYry0o MpaBoBble (DaKTOPHI —
TOsIBJIEHHE TeX WJIM MHBIX MPUHIIUIIOB MEXIyHAPOJHOTO MpaBa, Pa3BUTHE €T0 TEXHUKH, N3MEHEHU ST
B IIPaBOBOM peryarpoBaHuu u 1p. [lomrmo npeobnaianust TON WM UHOM MUPOBOM CHIIBI B OCHOBY
cBoeii nepuoan3aiyu B. I'peBe Kiiager v Bce TOT ke OMY/ISIPHBIN KPUTEPUI MEKIyHAPOAHBIX JOTO-
BOPOB.

Ilepnonuzaumio B. I'pese (neseHre Ha niecTs NEPUOLOB) UCCIIEJOBATENN AKTUBHO 3aMMCTBO-
BaJIM; B YaCTHOCTH, €€ UCIIOJIb30BAJI U Pa3BUJI B CBOEM YUEOHHUKE 0 ICTOPUH MEXTYHAPOIHOTO IpaBa
K.-X. urnep!”.

Hexoropble uccnenosatesnu npeaiaraiy pa3aeauTb TOT UM MHON UICTOPUYECKUI TIEPHOJ] MEXK-
JYHApPOIHOrO IpaBa OIAATh e HA OCHOBAHUU perMoOHaJIbHOIO Kputepus. Tak, [I. benepman pasnensn
JpeBHEee MeXTyHapoHOe MpaBo Ha Tpu nepuoja: «1) [Ipesuuit bawxuuii Boctok, BKiouasi nepuojibl
LIyMEPCKUX TOPOAOB-TOCy1apCTB, Beaukoi nmnepun Erunta, BaBunona, Accupun u xertos (1400-
1150 rr. 10 H. 3.) U 6onee MO3IHUIA KOPOTKUN NIEpHO] CYIIECTBOBaHUs M3panyisi U ero CUpUIMCKUX
cocezieit (966700 rr. A0 H. 3.); 2) rpeueckue ropoaa-rocygapcrsa B 500-338 rr. 10 H. 3.; 3) Cpe-
Iu3eMHOMOpbe U KoHTakThl Puma ¢ Kapdarenom, Makenonueit, Erunitom I[ltonomees, nmnepueit
CeneBkunoB (358—168 rr. 10 H. 3.)»'73. JlanHas kiaccuduKkanus caenana rno peruoHaIbHOMY TIPUH-
[IUITY, KAKOBOW HE MOXET CITY’KHTh KPUTEPUEM JIeIEHHSI IPABOBOM COBOKYITHOCTH Ha Pa3HBIE THUIIHL.

Takoke cieayeT yaeauTb BHUMaHUe NEPUOIU3aIii, OCHOBAHHOW Ha COOTBETCTBYIOIIMX TPaHC-
(opManmsx rocysapcTB U Ipyrux yYaCTHUKOB MEXIyHAPOJHBIX OTHOIICHUH.

169 Tam xe.

170 Tam xe. P. 10.

7! Tam xe. P. 11.

172 Ziegler K.-H. Volkerrechtsgeschichte. Ein Stuienbuch. Munich, 1994.

173 Bederman D. International Law in Antiquity. Cambridge, 2001. P. 2.
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B paGore «Mcroprueckue TUIIBI MeKIyHapoaHOro npaBa» [1. BuHorpanos npeniaraer ciemny-
o1y nepuoausannio. Kputukys Apucrorenss 1 MOHTECKbE 3a TO, YTO 3a OCHOBY NEPUOIM3ALIMN
MpaBa OHU NPUHSUIIM (POPMBI MOTUTUYECKOW OpraHU3aIK OOIIECTBA, OH MPE/JIaraeT COBCEM JIPyTroii,
He 3TaTnyeckuil noaxox: «Ilockonpky kinaccupukanyy Apuctoresst 1 MOHTECKbE SIBIISAIOTCS HECOOT-
BETCTBYIOIIMMHU, MO0 HAUMHAIOTCS OT (POPMBI TOCYAAPCTBEHHON OPraHU3aIliu, TO eCTECTBEHHEE ObLIO
ObI BMECTO 3TOTO MPEJIIOKUTH KJIaCCH(PUKAIIHIO COTTTacHO ¢ (hopMaMu COLMATLHON OpraHu3aiim» 74,

1. BuHorpaioB npoBOAUT NEPUOAN3ALMIO CTAHOBJIEHUSI MEXJyHAPOAHOTO IpaBa, KJIajis B ee
OCHOBY THIT CYOBEKTOB MEkIyHAPOIHOTO IPaBa U mun 00uleCmeeHHOl Opearu3ayuu , KOTOpsIi domee
BCEro BJIMSUT HA €ro ()OPMUPOBAHUE. YUEHBIN BBIAEISAET CIEyIOIIKUe MSTh TUIOB COLIMAIbHOM Opra-
Huzauu: 1) rieMena; 2) ropoja; 3) 1epKoBb; 4) oObeMHEHe Ha OCHOBE COIMAIBHOTO JJOTOBOPA;
5) coBmectHble opranu3aiuu. [IemeHHble 00beIMHEHNS — TO COIMATbHbIE OPraHU3alluK, OCHOBbI-
BaIOLIMECS] HA OTHOIIEHUSIX PEAJIbHBIX WM JIOIYCTUMBIX, ECTECTBEHHBIX UJIM UCKYCCTBEHHBIX. Takou
THIT B3aMMOOTHOIIIEHHUI paclipoCTpaHeH Cpeiv MPUMUTHUBHBIX OOIIECTB, K KOTOPHIM MOKHO OTHECTH
KaK Te, KOTOpble OOBEIUHSIOTCS 10 MUCTUYECKUM MPU3HAKAM TOTEMH3Ma, TaK U Te, UTO SIBJISIOTCS
PE3YJIbTaTOM PACIIMPEHHsI CEMbH, MaTpHapXaibHOM WM MaTpuapxaibHOi. PazHooOpa3zHoe 1o CBOMM
MHCTUTYIMSAM U 00BIYasIM MPABO TUIEMEH MPEAOCTaBIsAeT MHOTOUMCIIEHHbIE BO3BMOXKHOCTH C TOUKH
3peHusl JOKA3aTebCTBA UICHTUYHOCTH M aHAJIOTUH, KOTOPBIE MPOMCTEKAIOT M3 OOIIEero NCTOUHMKA,
a MIMEHHO — U3 KPOBHOPOJCTBEHHOM UJEH.

Bropoii Tum obecrieunBaeTcs mpaBoM ropoaa, KpyroM mid 00beTUHEHUEM ITPUBIIICTUPOBAH-
HBIX IPaKIaH, UCTIONB3YIONIUX CBOE OOBEJMHEHNE [Tl YCTAHOBJIEHH S MO3UTUBHOTO (IPakIaHCKOTO)
npaBa. HanGonee To4HO 1 0OOCHOBAHHO, CYMTAET aBTOP, ITOT ITAI U3yUeH U PACCMOTPEH B TPyAax
ApucToTesisi, KOTOpbIe ¥ IOHBIHE SIBJISIOTCS aKTyaIbHBIMU, HanOoJ1ee MI0J0TBOPHBIMU U IOy YUTEITb-
HBIMH B I0PUAMYECKON HayKe MO 3TOMY Borpocy. M, HecMOTpsl Ha CyIIECTBEHHYIO Pa3HHUILY MEXIy
APEBHUMH T'PEKaMH U PUMIISTHAMH, METOIOJIOTUYECKH yueHne ApHUCTOTeNs ObUIO IPUMEHEHO U K
OOBSICHEHUIO TTPUPOJIBI UTATIBSTHCKUX TOPOJOB-PECITYOIHK.

Ha tperpem stane conmaibHON OpraHu3aiyy o0IIecTBa TBOPLAMHU U aipecaTaMy paBa CTaHO-
BATCSI HE TPask/IaHe KaK TaKOBBIE TI0 CBOEMY CTaTycy, a Bepyloliye. A MotoMy oObeMHEeHre MOCIe -
HUX CJIe/IyeT XapaKTepru30BaTh He KaKk rOpoJ-TOCYAapCTBO, a Kak «ropof bora», B KOTOpbIA 00benu-
HSIETCSI MUP ¥ B KOTOPOM JIEJIEHHE IpaBa MIPOMCXOJUT Ha OCHOBE pa3IMyMil BEPHI: IPaBO €BPEICKOTO
Hapo/a, KAHOHMYECKOE MTPAaBO XPUCTHUAH, MYCYJIbMAHCKOE MPaBo U T. II.

Ha geTBepToM sTane riaBHyI0 pojib UTPaloT CBOOOIA TOPTOBIIM U MBICITH, KOTOpPbIe (DOPMHUPYIOT
MHOT'OYHMCJIEHHbIE MH/IMBUAYAJIUCTCKUE accolMaluu. B nepBeie Beka 3Toro sramna npaBo (popmyu-
PYIOT BBLIAIOIIMECS IOPUCTHI, a TIOTOMY OHO OCHOBBIBAETCS, KaK IPaBWJIO, HE HA BOJIE MpaBUTEs,
a Ha MEXCOLMAJIbHbIX B3aMMOOTHOILIEHHUSX. BHOCIeICTBUM TOCyAapcTBO MOJHOCTHIO NPUCBAaUBAET
paBoTBOpUecKyio pyHKIMI0. Co BpeMeHeM ero polib B (poOpMUPOBAHUY TpaBa Koe-Tje ociadeBaeT, B
Hay4yHOe oOpallieHrue BBOAUTCS UIEsl COIMAIbHOTO JOrOBOpa, a Ha MPAKTUKE CIOCOOHOCTh CO3/1aBaTh
MPaBO MPU3HAETCS U 32 JPYTUMU CyObeKTaMH IpaBa.

Hakonen, Ha naTom 3tane, Ha4ajao KOTOPOro aBTOp OTHOCUT K XX B., MHAWBUAYAIUCTCKHE
accolaly 3aMEHSIOTCS KOJUIEKTUBUCTCKUMU, KOTOPbIE UCIIOBEAYIOT COLIMAIbHYIO COTMIAPHOCTD B
(opme GIOPOKPATHUECKOTO COIMATM3MA, CUHAMKAIN3MA MITM KOMMYHI3Ma. Takast TeHIEeHIMSI CyIIe-
CTBEHHO TOBJIMsIa HA U3MEHEHUS B IpaBe, HAIlOJHUB €r0 HOBBIMU MJIESIMU M CTaHAapTamu (IpaB
YeJIoBeKa, JAEMOKPATUIECKOro o0IIecTBa, MPaBOBOrO rOCYAapCTBa).

1. BuHOrpasioB HE YTBEpKAAET, UYTO KX/l U3 BBIAEJIECHHBIX UM 3TAllOB HA IPAKTUKE IPO-
SIBJISTICA B UMCTOM Bujle. Ha KakoM-To 3Tare HaOMOAA0TCsA CMENIaHHbIe THITbI, B ONpeeIeHHOM
peruoHe OoJsiee YETKO MPOSIBIISIOTCS OJHU CBOMCTBA COLMAJIBHON OpraHM3alliy W NpaBa, B JPyroM
— npyrue. Tak, TeoKkpaTuuecKre TeHASHIIMHN Ooee IBHO ObUTM peasn30BaHbl (B KaKIOM Cilyvae Mo-

174 Vinogradoff P. Historical Types of International Law. Lectures delivered in the University of Leiden / Bibliotheca Visseriana
Dissertationum Ius Internationale Illustrativum. Tomus Primus. LVGDVNI Batavorum APVD, 1923. P. 5.
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cBoemy) B Mepycanmme, Pume u barmaze, vHAUBUAYaTMCTHYECKUE CUITbHEE TIPOSBUIIN ceOsl B JTATHH-
CKOMH M aHIJIO-CAaKCOHCKOW IIMBMIIM3AIMAX. BMecTe ¢ TeM B KaXI0M KOHKPETHOM CiTydae pa3jirnyHble
MIPUHIIMIIBI MOIJIA MCTIOBEJOBATHCS KaK OCHOBOMOJIArAIONINE [Tl COIMAIBHOW OpraHU3alui U pas-
BUTHS TpaBa. Pum Opasi Ha BOOpyXeHHE, B OCHOBHOM, IUIEMsI KaK OCHOBOIIOJIATAIONIYI0 EANHHILY
COIMAJILHOW OpraHu3aIyy OOIIeCTBa, BIIOCIEACTBUM TOPOJ, a 3aTeM MMIIEPCKUI WHIUBHUIYaIH3M.
B npaBe cpepneBexkoBoil EBponbl JOMMHUPOBAIM TeHASHIMHU (he0AaTbHOTO U3OISAIMOHU3MA U TIep-
KOBHOH YHUBEPCAJIbHOCTH.

B npepenax stux nsatu nepuonos [1. BuHOrpasoB Takke BbIAEISIET HOATUITH MEK/yHAPOIHOTO
npasa. B yactHocTH, roBOpst 0 IeproAe aHTUYHOM [ pernu, aBTop ynomuHaeT o0 Jtare rnpeodnaa-
HUSI MEKIUIEMEHHBIX U MEKTOPOICKUX OTHOIIEHHI, KOTOPble (DOPMHUPYIOT COOTBETCTBYIOIINE THTIBI
ME>K/1yHapOIHOTO MPaBa.

CoBeTckast HayKa MekyHapOIHOIO TMpaBa COOTHOCWIIA JeJIeHHe MekIyHapOIHOro mpaBa Ha
NIEpHOJbI ¢ MAPKCUCTCKUM JIEJIEHUEM UCTOPUU Ha 00ujecmeeHHo-sKkoHomuueckue ghopmavuu @ «¥cro-
pYsi MEXKIYHAPOJHOTO TpaBa €CTh OpraHMyYecKasi YacTh UCTOPUM KJ1accoBoro odimectsa. [Toatomy B
OCHOBY TIEpHOAM3AIIMH MEXIYHAPOJHOTO MpaBa AOJDKHA OBITh MOJNIOXKEHA MepHOIU3alvsl BCceoOen
ucropun. Vcxons U3 3TOro, pa3inyaioTcs CAeAyIONre THUITHI MeXIyHApOJHOTo mpasa: 1) MexayHa-
POIHOE MpaBo pabOBIAIETHYECKOrO OOIIECTBA; 2) MeXIyHapoIHOe MpaBo (heoaaIbHOro o0IIecTBa;
3) Oypxya3HOe MeKAyHapOAHOE TMPaBo; 4) COBPEMEHHOE MEkKIyHapOIHOE MPaBo, T. €. PAaBO MOXU
nepexofa OT KanuTaan3ma K conmanusmy» ' 7. [Ipaena, y camoro K. Mapkca MOXHO HaldTH Kak 6osee
of11ee JeneHre UCTOPUH YelIOBEYECTBa (Ha TPH Meprojia — JOKJIACCOBOTro OOIIeCTBa, AaHTarOHUCTH-
YEeCKOro KJIACCOBOTO OOIIECTBA M KOMMYHHUCTUYECKOTO TMOCJIEKIACCOBOro OOIIECTBa), Tak M Oolee
AeTajbHOe JieieHre — JesieHre (hopMalivii Ha BHYTpU(OpMAallMOHHbIE MTEPHO/b (HATIpUMEp, paHHUI,
MaHY()aKTypHBIN U Pa3BUTOM, WM UHAYCTPUAIBHBIN KamuTaamsm) 76,

Jlenenue MeXayHApOIHOTO IpaBa, MPUHSATOE B COBETCKOM HayKe OOOCHOBBIBATIOCH TEM, UTO
«II0 CBOEMY COIEpPKaHUI0 M (pOpMe ITO MPaBO COOTBETCTBYET TAKKE OMPEIEICHHOMY KJIaCCOBOMY
THITy YeJI0BeYecKoro odmmectBa» 77, OgHAKO KPUTEPUM TAaKOTO COOTBETCTBHSI aBTOPAMHU Yallle BCEro
HE TpeJIarajyuch. BOJIBIIMHCTBO U3 HUX OrPaHUYMBAJIOCh KOHCTATALIMEN TOTO, YTO MEXIyHapOJHOE
MPaBO BO3HUKAET B MEPHO]] padOBIaIe/IbuecKoi (hOpMaIiy, MPOXO/sl BIIOCTIEACTBUN COOTBETCTBYIO-
IIMe STanbl Pa3BUTHS MapalielbHO cMeHe (opmanuii. [TocneaHee moHsATHE paccMaTpUBaIOCh Kak
eIMHCTBEHHOE CPEICTBO HAYYHOTO M3y4YeHWs UCTOPUM MEKAyHapoaHOro mpapa. Tak, mpodeccop
B. BacuiieHKO roBOpHT, YTO «KaTeropus “o0IecTBeHHO-3KOHOMUYecKas (hopMarus” — BaKHEHIIUIA
UTOT HAYYHOTO MaTepPHAMCTUYECKOTO OCMBICIIMBAHMUSI 3AKOHOMEPHOCTEN OOIIECTBEHHOW JKU3HH. . .
[TosToMy naHHast KaTeropusi sIBJISIETCS] HaIe)KHBIM MHCTPYMEHTOM MCCIIEI0OBAHUS TIpoLiecca JABUXKe-
HUSI Y€JI0OBEYECTBA OT OJJHOU CTYTEHU OOIIECTBEHHOTO Pa3BUTHUS K JPYToM, OT EpBOOBITHO-OOIIMH-
HOT'O CTpOs Uepe3 aHTarOHUCTUYecKre (hopMaluy — paboBIageIbuecKylo, (peoqanbHyl0, KanuTalu-
CTUYECKYIO — K KOMMYHH3MY» 78, OIHaKO M 371eCh aBTOP He MpesiaraeT Kakux-Juoo CyIecTBEHHBIX
KpUTEPUEB ISl BBIAEJCHUSI TOTO WM WHOTO THIA MEKIYyHApOAHOIO TpaBa, TOBOPS JIMIIb O TOM,
YTO 3TO MPABO HE OCTAETCS UCTOPHUECKH HEM3MEHHBIM, a TIpPeTepIieBaeT KaueCTBEHHbIE U KOJMUe-
CTBEHHBIE U3MEHEHU s, IPUUYEM YPOBEHb €ro Iporpecca rnpejornpeeseH 3aKOHOMEPHOCTSIMU pa3BH-
TS OOIECTBEHHO-9KOHOMUYECKHX hopmaruii'”.

[NonHOCTBIO BEpHAsi MBICTIb O HETIPEPHIBHOCTH Pa3BUTHUSI MEXKIYHAPOJHOTO MpaBa, O COIJaco-
BAaHHOCTH €r0 HOPM ¥ MHCTUTYTOB C TPEOOBAHUSIMU MEXyHaPOJHBIX OTHOIIIEHUH 3[1eCh, OIHAKO, HE
NoATBEepK/IeHa (paKTaMu, KpoMe yTBepXkIeHus: 00 m3meHenuu (opmarmid. [IpaBaa, nanbine aBTop

15 Jlesun A. b., Tananaes A. H. BO3HUKHOBEHME U pa3BUTHE MeXAyHapogHoro npasa. C. 8.

176 Bopooaii FO. M., Keane B. K., [lnumax B. I'. Hacnenye K. Mapkca 1 mpo0iemMbl TEOpUH JOKAIUTAIMCTHIECKHUX (DOpMaIyi.
M., 1974; llasaenxo FO. xropiu cerroBo! muBm3aii. ColoKyIbTYpHHI po3BUTOK moacTBa. C. 67.

177 Kypc mexnynapontoro npasa. B 6 1. M., 1967. T. 1. C. 39.
178 Bacunenxo B. A. Octobl Teopuu MexgyHapoaHoro npasa. C. 5.

179 Tam xe.
53



O. B. BytkeBud. «Y UCTOKOB MEXKIYyHAPOIAHOI'O MPaBa»

Mpe/jIaraeT CBOM B3IV (KOTOPHBIH, BIpOYeM, SIBJISIETCS B 1IEJIOM XapaKTePHBIM JIJIsl COBETCKOM JIOK-
TPUHBI) HA TIPUYUHBI U3MEHEHUsI UCTOPUYECKMX TUIIOB MEXIyHApOIHOro mpasa: «Pa3Burie mex-
AYHAPOIHOTO TpaBa MPOUCXOOWIO B Pa3IMYHBIX YCIOBHUSIX OBITHS U B3aMMOJEHCTBUS TOCYAAPCTB,
JIEeTePMUHUPOBAHHBIX B KOHEYHOM UTOTe CIIOCOOOM MPOU3BOICTBA, MPUCYIIIMM COOTBETCTBYIOIIEH
00IIIECTBEHHO-9KOHOMUYECKOU popmarim» 80,

OcHOBBIBasI CBOM BBIBOJIBI HA MAPKCHCTCKOUM KOHIIEIIIMY TIpaBa U UCTOPUM, COBETCKHE UCCIIe-
J0BaTeJM HEPEIKO UCKAXaJIHU U ee camy. [109ToMy HEKOTOpbIE yUeHbIe YTBEPK/IAI0T, YTO B COBETCKUIA
NeproJ] MAPKCH3M BOOOIIIE, U B YaCTHOCTH €ro BUJICHWE BCEMUPHOU UCTOPUH, «HE TOJIBKO HE MOIIe
Aajblie, HO U, 6oJiee TOro, UCIbITAN 3aMETHBIH perpecc».!8! [IpuHnMas naTuaTanHyo (hopMaloH-
HYIO CXeMY Pa3BUTHUsI UCTOPUH U, B YACTHOCTHU, MEKIYHAPOJHOTO MPaBa, COBETCKUE YUSHBIE HE YUH-
THIBAJIA PETMOHAJIBHBIX, IMBUJIM3AIIMOHHBIX OCOOCHHOCTEN, Hanpumep, BocToka, rie imHelHo-(op-
MAIIMOHHBIN IOIXO/1 HE MO3BOJISIET PACKPHIBATH OCOOEHHOCTH UCTOPUUYECKOTO PA3BUTHSI, 8 HEKOTOPBIX
dopmaruii BooOiie He CyIeCTBOBAIO B YMCTOM BUJIE.

PacnipoctpaneHHbIH B3IJISI] HA IPEBHIOIO MOXY KaK Mepruof paboBIIaeH s B COBETCKOM ooIIie-
ucropuueckou (B. B. Ctpyse, . M. Jlypse, M. M. Hukonbckuii, B. 1. ABaeeB u ap.) u Mexay-
HaponHo-nipaBoBo# (0. 4. backun, [. . ®enpaman, B. A. Bacunenko, II. b. JleBun u np.) gok-
TPUHE TOTyYasl JOCTATOYHO clialble MOATBepkAeHUs. [0 3TOT B3MISA «OATOHSIMCH» T€ CTPAHbI U
PErHOHBI, KOTOpPBIE BOOOIIE He 3HAIM MHCTUTYTa padcTBa (LIIyMepCcKHe Tropoa v rocyaapcTBa), WiH
T€, B KOTOPBIX PaOCTBO MPECTABIISIIO COOOH ML OAUH 13 TUTIOB npou3BozacTBa (Erumer). Cospe-
MEHHbIC UCCIIe/IOBATENIN JIOKA3bIBAIOT, UTO «B cTpaHax [IpeBHero Boctoka padoBnaneHue HUKOTIA
HE JOCTUTAJIO TAKOTO YPOBHSI Pa3BHUTHsI, YTOOBI MOXKHO OBLJIO TOBOPUTH O BEYIIEH POy pabCKOro
TpyZa B MPOU3BOJCTBE», & CJIEAOBATEIbHO, HET JJOCTATOYHBIX OCHOBAHWIA IS BBIIEJICHUSI COOTBET-
ctByomei popmaru'#2. Tak ke CI0KHO MPOBECTU M YETKYIO TPAHUITY MEXIy ApeBHUM (padoBia-
JeNbYECKUM) M CPEHEBEKOBBIM (MM (peoNaIbHBIM) THUMAMH MeXAyHapoaHoro npasa. CoBeTcKue
MCCIIEIOBATENM Pa3IesisiI 3T MIePUOIbl HA OCHOBAHUH COOTBETCTBYIOIIETO THUIIA OOIIECTBEHHO-9KO-
HOMHYECKMX OTHOIIEHUH (XOTS ¥ TIPH STOM BO3HHKAET BOMPOC, KaK MOKHO YETKO JaTHPOBATh OKOH-
YaHUe OIHOTO U HAavaJo CJIeIYIONIero nepruoaa).

OpnHako cerofiHst MOHSATHO, YTO OOBSCHITH 3aKOHOMEPHOCTH Pa3BUTHUS U XapaKTEPHBIE YEPTHI
ME>KIyHAPOJHOTO TpaBa MCKJIOYMTENILHO MPOU3BOICTBEHHBIMH, SKOHOMUYECKUMH OTHOIICHUSIMHU
HeBepHo. Tak, Ha onpe/ie/ieHHble U3MEHEHHUsI, KOTOPbIE IPOUCXOAAT B ME3KIyHAPOIHOM IIpaBe, BIIU-
SIIOT TIPEX/IEe BCETO TMOsIBJIICHUE HOBBIX UIEH B c(pepe MPaBOBOTO PeryIMpOBAHUS MEKIOCYIaPCTBEH-
HOTO OOIIEHUsI, KaYeCTBEHHbIE N3MEHEHHUsI B MEXIYHAPOIHBIX OTHOINEHUSIX M T. M. Tako# moaxon
ObLT XapaKTEPHBIM JIsi HECOBETCKUX IOPUCTOB, MpaBJa, MMEHHO OH TMOJBEPrajicsi KpUTHUKE CO CTO-
POHBI COBETCKOM TOKTPUHBI 83,

Camu ke COBETCKHE yUeHbIe He MPeIOKMIN MTPU3HAKOB, IO KOTOPHIM MOKHO OBLIIO ObI Xapak-
TEpPU30BaTh TOT WJIM HHOW TUIT MEK IyHAPOIHOTO MTPpaBa. 3a4acTyio OHH JIMIIb TPUBOIMIIHA JOCTATOYHO
00II1e XapaKTepPUCTUKH, KOTOPbIE JOJIKHBI ObUTM Obl OTPakaTh OCHOBHBIE UYEPTHI IPaBa COOTBETCTBY-
IOIIeN UCTOPUYECKOH 31oxu. [TpenmyIiecTBeHHO 9TO ObLIM MPU3HAKY SKOHOMHUYECKOTO XapaKTepa, B
OCHOBY KOTOPBIX OBLJT TIOJIO)KEH MapKCUCTCKUM, KJIACCOBBIH MOXO/I, pACCMATPUBAIOLIUIA TTPABO JIIIIb
KaK I0pUIMUYECKYI0 HAJCTPOUKY HaJ MEXAYHAPOAHBIMU SKOHOMHYECKMMHU OTHOIIEHUsIMH. Tak, 1o
MHenuio [l. JIeBuHa, «B KakIyl0 U3 9THUX UCTOPUYECKUX SMOX MEKIYHAPOJHOE MPABO, TAK XKe Kak
Y TOCYAApPCTBEHHAs BJIACTb, IOCTABJIEHO HA CITyKO0y MHTEpecaM roCHOCTBYIOIIMX KJIACCOB TEX rOCy-
JapCTB, KOTOPbIE BBHICTYMAIOT HA MEXKIYHAPOJHOU apeHe» 84,

180 Tam xe. C. 20.

181 Magnenxo 0. Yxas. cou. C. 67.

182 Tam xe. C. 71.

183 Jleeun /. b. Uctopus mexayHaponHoro npasa. C. 6.

184 Tam xe.
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OpHako He Bce MpeICTaBUTENIN COBETCKOW HAYKU MEXIYyHApOOHOIO MpaBa MPHUIEPKUBATIICH
uMeHHO Takoro noaxopa. Tak, 10. backun u [I. ®enbaMan noaBepraioT COMHEHUIO Kak cam (op-
MAIIMOHHBIN MOAXO0, TaK U TMOHSTHE O MEXIYHapOTHOM IpaBe KaK HaJCTPOUKe, OOYCIOBICHHOW B
CBOEM Pa3BUTHHU MCKJIOUYMTEILHO SKOHOMUUECKMMHU (hakTopamu. Kpome Toro, oHu noponui Ovske
K 3araHOMy MOHUMAaHUIO UCTOPUYECKUX TUIIOB MEXIyHApOJHOrO MpaBa, Mpejajaras HAYMHATh ero
COBpeMeHHbII nepuoz ¢ co3nanus Ycraa OOH: «B ocHoBe ee (nepuonu3anuy MexyHapOAHOTO
npaBa. — O. b.) JIEKUT MUPOKO MPUHATOE B OOIEUCTOPHUECKON COBETCKOM JIUTEepaType JeNieHue,
OCHOBAHHOE Ha MOHUMAaHUU OOIIECTBEHHO-9KOHOMHUECKHX (hopmarimii. Ho XopoIio u3BecTHo, 4To
MX XPOHOJIOTMUECKUE PAMKU B Pa3HbIX reorpapuueckux M HalMOHAJIbHO-TOCYIAPCTBEHHBIX PEru-
OHax ObUTM pa3nuyHbL Ellle BakHee TO OOCTOSITENBCTBO, UTO SIBJICHUs HAJICTPOWMKU W JyXOBHOW
KYJIBTYpBl 00JIAJAI0T OTHOCUTENIBHOW CaMOCTOSITENTbHOCTBIO, X MCTOPUSI HE COBIAJAET U HE MOXKET
COBIAJATh C SKOHOMUYECKUM pa3ButueM...Jlonoxenns Ycrasa OOH Hauum cBoe 3aKpervieHue U
pa3sBUTHE B LIEJIOM PsJI€ MOCIEAYIOIUX MEKAYHAPOIHO-IIPABOBbIX AKTOB, HO OHM YK€ COCTABJISIOT
cofepKaHue UMEHHO COBPEMEHHOTO MEKIyHAPOIHOTO TpaBax 83,

Bce xe oOmenpr3HaHHBIM OCTaeTCsl B COBETCKOM HayKe (DOpMAIlMOHHBIN TIOIXO/ K TIePUOH-
3aLMU MEXKyHApOJHOTO IpaBa, a CMEHa TUIIOB [TpaBa OTHOCUTCS MPEK e BCErO Ha CUET IKOHOMUYE-
ckux (pakropoB. Tak, BeIAENsUIN paboBIaneabIeckoe, (peogaibHoe, KaMUTATUCTHUECKOe, COLUAIIH-
CTUYECKOE MEeXyHapOJHOE MpaBo. BHYTpU KaxkJ0ro MCTOPUYECKOrO THIA MEXIYHAPOAHOIO IpaBa
HEKOTOpBIE COBETCKME yueHble BbiAesud eie ero noarunst (. b. Jleun, B. A. Bacunenko u ap.).
OpnHako, ecii BONpoC C NMEPBBIMU TpeMs (pOPMAIIMOHHBIMU THIIAMU ME3KIyHApOIHOTO Mpasa dosee
WIA MEHee IMOHSTEH, TO OTHOCUTEJbHO MOCJIEHErO €ro TUIla B COBETCKOW HayKe CYIIECTBOBAIU
JOCTaTOYHO MPOTUBOPEUUBBIE TEOPUH. CUMTATIOCH, UTO «PeaibHOE», «HACTOSIIEE», KHOBOE», «Kade-
CTBEHHO HOBOE» MEKJAyHapOJHOE MPaBO BO3HUKAET JMIIb B XX B., U, OCHOBBIBASICh HA COMHUTEJTb-
HOM XapaKTepUCTUKE MEXIyHAPOJHOTO IMpaBa MPeAbIIyIUX M0X, COBETCKUE YUSHbIe HEPEIKO MPH-
XOJVJTU K BBIBOY O TOM, UTO JIUIIIb oOenon Bemnkoit OKTAOphCKON COIUATUCTUIECKON PEBOTIOIAN
1917 r. cnenyet naTupoBaTh BOSHUKHOBEHUE MEXYHAPOIHOTO MIPaBa Kak CUCTEMBI.

Takum 06pa3om, BONPOC O BO3HUKHOBEHUH MEXYHAPOIHOIO MpaBa B COBETCKOW JIOKTPUHE
pelaercs 10CTaTOYHO HEOAHO3ZHAYHO.

B xapakTepucTuke HOBOTO dTara MeXIyHapomaHOro mpasa (rmocie 1917 r.), uim coOCTBEeHHO
Me:KJyHApOIHOTO TpaBa, MPEICTAaBUTEM COBETCKON JOKTPUHBI OBUTH BIIOJHE eAMHOAYIIHBI. Tak,
Ha BOIIPOC O TOM, CJIEYET JIM TOBOPUTH O 3apOXKIEHUN PETMOHAJIBHOTO COLMAIIMCTUYECKOTO MpaBa,
A. A. EcasgH oTBeYaeT OIHO3HAYHO, YTO 3apOKJIEHUE COLMAIMCTUYECKOTO MEXKIYHAPOIHOIO IIpaBa
MOET UMETh MECTO TOJIBKO BMECTE C 3apOKAEHUEM U (POPMUPOBAHMEM MHUPOBOM COLIMAINACTAYE-
ckoll cucrembl. Ho ecnu cucrema yxe opopMuiach, €ciiv B HATMYUM MUPOBasi COLMAIMCTHYECKas
CHCTEMA, TO MOKHO CKa3aTh, YTO COLMAIMCTUYECKOE MEXIyHAPOAHOE MPaBo ykKe CYIIECTBYET, a HE
HAXOJIUTCSI B MPOIIecce 3apOKACHUS I CTAHOBJICHUS '8,

BOBIIMHCTBO COBETCKMX YUYEHBIX HACTAMBAJIO HA TOM, 4To ¢ 1917 r. HAUMHaeTcss MeXyHa-
POZIHOE NPaBO MEPEXOJHOrO OT KalMTalIM3Ma K COUMAIM3MY M KOMMYHU3MY IEpUOfa, KOTOPBIU
XapakTepusyeTcs orpejeeHHbIMU yepTaMu. COBETCKME UCCIEA0BATeNM CUATAIM, YTO COBPEMEH-
HOE€ MEK/IyHapOIHOE MPaBO COAEPKUT JBa CTPYKTYPHBIX MOAPA3Je/ICHUs: MEXAYHAPOIHOE MPaBo,
perympyioiiee OTHOIEHHUS COLUATMCTUYECKUX U KAUTAIUCTUYECKUX TOCYIapCTB, B OCHOBE KOTO-
POro JIEXKUT IPUHIMIT MUPHOTO COCYILIECTBOBAHMUS, U MEXyHApPOJHOE MPaBO, KOTOPOE PEryIupyer
OTHOIIEHUSI MEX]y COLMATUCTUUECKUMU T'OCYAapCTBAMU, B €10 OCHOBE JIE)KUT IIPUHIIUIT COLIUAIIH-
CTUUYECKOro UHTepHaIoHam3mMa. COOTBETCTBEHHO, TAKOE «COBPEMEHHOE MEXyHapOIHOE MPaBO»
B COBETCKOW JJOKTPHHE MOY4YMUJIO OMpe/ieiEeHUEe MpaBa, PEryIUpyIOEero Mex IyHapoqHble OTHOILe-

185 Backun 10. 4., Genvoman /. U. Ucropus mexayHaponHoro npasa. M., 1990. C. 11-13.
186 Ecasm A. A. K BOIPOCY O XapaKTepe Me:xkIyHapoaHoro npasa // COBETCKHI €XKeroHIK Me:kIyHapoaHoro npasa. 1958 r. M.,
1959. C. 500.
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HUS TOXH NIepexofa OT KanuTaIu3Ma K COLMAN3MY U COTPYIHHUYECTBY COLUATMCTUYECKUX TOCY-
JApCTB.

ITpodeccop E. A. KoposuH yrBep:xaan, uro nocie Pepomonun 1917 r. HoBoe MexayHapoiHoe
MIPaBO HE TOJIBKO BO3HHUKAET, HO M PACTIAIAeTCsl HA CBOMCTBEHHBIE eMy MOIBHU Ib. OTHOIICHHS MEK/Ty
KalMTAIMCTUYECKIMU TOCYIApPCTBAMU PETYIMPYET «MEXKAYHAPOIHOE MPaBO Oyp:Kya3HBIX JEMOKpa-
THIi», OTHOIICHUS] MEXJY KalUTATUCTUYECKUMHU M COLMATMCTUYECKUMH TOCYJApCTBAMU — «MEXK-
AYHAPOJHOE MPABO MEPEXOIHOr0 BPEMEHU», & OTHOLIEHUSI MEK/y «HE3aBHCUMbIMHU COIMATUCTHYE-
CKUMH PeCIyOIMKaMu» — «MEKCOBeTCKoe mpaBo» '8, TIpaBaa, Tako# mojaxoa ObUT XapakTepeH s
COBETCKOHM HayKM MeXIyHapOJHOTO IpaBa JMIIb B Havaje ee cyliecTBoBaHus. [1o3xke ykpenuiach
MBICJTb, YTO CYIIECTBYIOT [IBA BBIIEYNOMSIHYTHIX CTPYKTYPHBIX TOIpPA3AEIeHHs] MEKIyHApOIHOTO
npasa.

Me:x gyHaponHoe paBo XX B. XapaKTepU30BaJIOCh KaK IPABO SMOXU COCYIIECTBOBAHUS U IIPO-
THUBOCTOSIHUS IBYX OOIIECTBEHHBIX CUCTEM — MUPOBOM CHCTEMBI COIIMATM3MA U MUPOBOU CHCTEMBI
Kanutaym3Ma. A cieioBaTelbHO, U MeXyHapoqHOe MPaBO MPU3BAaHO OBUIO PEryIupoBaTh «OTHO-
IEHHS] MEXIy COUMATMCTUYECKUMH U KalUTATMCTUYECKUMU FOCYAapCTBAMU — OTHOIICHUSI, HATION-
HEHHbIE KJIACCOBOW OOpHOO 1 OOBEKTUBHO HEOOXOIMMBIM COTPYAHNYECTBOM Ha OCHOBE MPUHIIMIIA
MUPHOT'O COCYIIECTBOBAHUSI» 88, [IaHHBIN IPUHLIMT IPU3HABAJICS CTEP)KHEBBIM B COBPEMEHHOM MEX-
nayHapoaHoM TipaBe. COrIacHO OHOM U3 HanbOoJlee KpaHUX XapaKTEPUCTUK TAKOTO THIIA, MEXTyHa-
POIHOE MPABO JIJIs1 OTHOLIEHUI MEX/1y KalTUTATMCTUIECKUMHU U COIIUATMCTIYECKIMU T'OCYIapCTBAMMU
CYIIECTBOBATh BOOOIIE HE MOXET, BO3MOKHBI JIUIIIb BBIHYKJCHHBIC SMU30JMUECKUEC KOHTAKTHI %,

Cy1miecTBOBaHUE «COIMATMCTUYECKOTO MEXAYHAPOIHOTO TpaBa» MPEICTABUTEISIMH COBET-
CKOH JIOKTPUHBI OIEPKUBAJIOCH TOUTH equHonynHo. Hanpumep, Y. I1. Bavienko Beipas3ui xapak-
TEPHOE [IsI COBETCKOW JOKTPUHBI MHEHHE O TOM, YTO BO3HHMKHOBEHHE CHEIM(PUUECKUX MPUHIIU-
TMIOB ¥ MTHCTUTYTOB (HalipuMep, MPUHIIUIA ITPOJIETAPCKOTO MHTEPHAIIMOHAIN3MA, COTPYJHUYECTBA Ha
OCHOBE MEKIyHAPOIHOTO COLIMATUCTIUECKOTO pa3/ie/ieHus TPy/Aa) TOBOPUT O BOSHUKHOBEHUH COIH-
QIMCTUIECKOTO MEKIyHAPOIHOIO IMpaBa — HOBOTO TUIA MeXayHapoaHoro mpasa'®. [Ipasnia, kpure-
UM IS €T0 BbIAEIIEHHS U3 OOIIel CUCTEMbl MEX IyHapOIHOTO MpaBa Mpeiarajiich COMHUTEITbHBIE.
EnyHCTBO S5KOHOMHMYECKOW OCHOBBI M KJIACCOBOW MPUPOMbI, €AUHBIE BHEIIHETIONUTHYECKUE WHTE-
PEChl, MEXMAPTUIHOE COTPYIHUYECTBO, EAMHCTBO HMICOJOTUH, TOJUTUYECKOTO CTPOSI TOCYAApCTB
JOJKHBI ObLITA CBUJIETENILCTBOBATh 00 YCTAHOBJIEHUH MEXy HUMH MEk IyHapOIHO-TIPABOBBIX MTPUH-
IIUIIOB ¥ HOPM, KOTOpbIE OTJIMYATUCH OBl COITUATIMCTUIECKUM COACPKAHUEM.

[IpaBna, HECMOTpsI Ha MPU3HAHWE CYIIECTBOBAHUS TAKOTO SIBJICHUSI, KAaK COIMAIMCTHUECKOE
ME>KIyHapOIHOE MPaBO, B COBETCKOM HayKe BeJIach AUCKYCCHSI TI0 TIOBO/LY TOTO, CTOMT JIM €70 CTABUTh
PSIZIOM C KanmUTATMCTUYECKUM MEKIyHAPOAHBIM TPABOM WJIM CJIeAyeT MPHU3HaTh, YTO ITO JIBa He3a-
BHCHMBIX 3JIEMEHTa COBPEMEHHOT'O «OOIIET0 MesKIyHapOAHOro mpasax». OJJHA COBETCKHUE MCCIleJOBa-
TEJI MTPUAEPKUBAIUCH TON MBICITH, YTO «BBIIENATH MEXIyHAPOTHOE IMPABO COLIMATUCTHUECKHX TOCY-
JapCTB U3 OOIIEro MeX IyHAPOIHOTO MTpaBa He COBCEM IieiecooOpa3Ho» °!, Ipyrue — 4To Takoe MpaBo
OOBEKTHBHO CYIIECTBYET, MIOCKOJIbKY CYIIECTBYET cama CUCTeMa coluain3ma. PasniuHble uaeu mo
9TOMY MoBOYy ObLTH 0ObeuHeHH []. B. JIeBUHBIM, KOTOPBIN YTBEpKOaJl, YTO COBpeMeHHOe olIee
ME>KIyHApOIHOE TIPABO — 3TO He OypiKyazHOe MeXIyHapOJHOE MPaBO, TOCKOJIBKY B €r0 CO3/IaHUU U
MPUMEHEHNU TPUHUMAIOT YYacTUE W COLIMATUCTHYECKHE TOCYIApCTBa, HO 9TO U HE COIMAIUCTHYE-
CKOE MEXIyHapOIHOE MPaBO, IOCKOJIBKY PsiJ] €r0 MHCTUTYTOB ObUT CO3/IaH B MPOIILIIOM Oy piKya3HbIMU

187 Cm. nogp.: KoposunE. A. MexayHapogHOe paBo nepexonHoro Bpemenu. M. —ITr., 1924. C. 6.

138 Monamenxo I'. B. Tloustne u CYIITHOCTh MEXyHapOIHOro Mpasa // MexayHaponHoe mpaBo: Y4yeOHoe nocooue. CBepIIIOBCK,
1974. C. 13.

189 Cm. 06 stom: Koposun E. A. MexayHaponHoe nipaBo nepexofgnoro Bpemenu. C. 15.
190 Bauwenro U. I1. MexyHapoqHOe U BHYTpUTOCYAapcTBeHHoe 1paso. M., 1960. C. 29.

1 Konomeiesa J1. H. K BOIIPOCY O MUPHOM COCYILECTBOBaHUU rocyaapcts // COBETCKUIl €XXerOAHUK MeXIyHapOAHOro Ipasa.
1958 r. M., 1959. C. 519.
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rOCyJapCcTBaMM U B HACTOSIIEE BPEMs B €r0 CO3/1aHMM M IPUMEHEHUH IIPUHUMAIOT Y4acThe TaKke
OypKya3Hble rocygapcTsa '®2. A cieqoBaTebHO — 3TO OCOOBIN THUIT MEKIYHAPOIHOIO MpaBa SIMOXH
repexoa K COLMaInu3my.

CeroaHs BCIIEICTBUE CBOMX HEJOCTATKOB (POPMALIMOHHBIN MOAXOA K MCTOPUM TOIBEPraercs
KpUTHKe. BOo-NiepBhIX, OH HE yUUTHIBAET OCOOEHHOCTEN OTHOIIeHUH «BocTok — 3amnam», BO-BTOPHIX,
MpeJylaraeT 4YeTkoe JeJIeHne MekKay NeprofaMu, He yUUTbhIBasl IUVIABHOTO pa3BUTHUS UCTOPUH, B-Tpe-
ThUX, HE 0OpaIaeT JOHKHOTO BHUMAHUS Ha TIOTMJIMHERHOCTh Pa3BUTHS ITUBIIIM3AINI 13,

Cpenu ocTajbHBIX KPUTEPUEB, HA OCHOBE KOTOPBIX OCYILIECTBIISIETCS] UCTOPUYECKas NIEPUOIHU-
3a1usl MeXIyHapOJHOTO MpaBa, HanOoIee PacpOCTPaHeHbI CJAEAYOIIUE COOTBETCTBYIOIINE U3MeHe-
HUSL 8 MENCOYHAPOOHBIX OMHOULEHUSX, BOSHUKHOBEHNE, U3MEHEHUE WIN TPaHC(OPMALUsST OCHOBHbIX
NPUHYUNOB MEHCOYHAPOOHO20 Npasa Vi TIPU3HAHUE UX MEXIYHAPOAHBIM COAPYKECTBOM; MOSIBJIEHUE
KJIIOUEBBIX TEOPETUUECKUX KOHLENINN, WU HANpaeaeHul, 8 Hayke MexcOyHapooOH020 npasa N UJeu
B €r0 MpaKTUKe U Jp.

A. ®epapocc sBisIeTCS] CTOPOHHUKOM NEPUOAM3ALIMN ME:XAYHAPOIHOIO IIpaBa Ha OCHOBAaHUU
HanOoJiee CyIIEeCTBEHHBIX U3MEHEHUI B CUCTEME MEKIyHApOIHBIX OTHOILIEHUI. B Kax oM nepuone
aBTOP BBIJIEJISICT UJICI0 WIIM MHCTUTYINIO, KOTOPast OOJIbIIIE BCETO MOBJIHSIA HA MEKIyHAPOIHOE 00b-
eIrHeHre rocynapcTB. Tak oH BbiesisieT 1) neproj X pUCTUaHCKOTo COOOIIECTBA TOCYIapCTB (paHHee
CpenHeBeKOBbE — BIIUSHIE XPUCTUAHCTBA U CO3/IaHKe OOIIMX MPUHIUIIOB NIPaBa, B MEPBYIO OYepeb
pacta sunt servanda); 2) ¢oopMHpOBaHKHE KJIACCUUECKOTO MEXYHAPOIHOrO MpaBa (OT 3aKJIIOUEHUsI
Becrtganbckoro mupHoro noropopa 1648 r. Ha nporskeHnn CpeJHUX BEKOB — CO3[AAHUE MPUHLM-
OB CYBEPEHUTETA, PABEHCTBA FOCYIAPCTB M MEXKIYHAPOIHOTO paBHOBeCHS); 3) nepuon oT PpaHiry3-
ckoit pepomonuu 1790 r. 1o IlepBoii MUpOBOIi BOWHBI (aBTOp NOAYEPKUBAET BIUSHUE PEBOTIOLIMY HA
(popMupoBaHme NpUHLIMIIA HAPOJOBJIACTH S, YMEHBIIIEHHE aBTOPUTETA TOCY/IapCTBA M BOSHUKHOBEHHE
WJIeV HA/IrOCYJapCTBEHHOM OpraHU3alliy, U B poiy KOTOpo# BeicTynaloT [lapuxkckas MupHas KOH-
(epenuus 1815 r., YerBepHoii cowo3, AaxeHckui KoHrpecc 1818 r. u ap.); 4) nepuon npesparieHus
XPUCTHUAHCKO-EBPOMNENCKOT0 MEk/1yHapOJHOIO [TpaBa B YHUBEPCAJIbHOE MEKJyHAPOJHOE ITPaBo (BTO-
pas nonoBuHa XIX B., KOorja noj BO3JEMCTBUEM KOJIOHM3ALMKU OHO pacnpocTpaHsercs: u3 EBporisl
Ha 3aBOEBaHHbIE TEPPUTOPUM AMEPUKHU, A3un U ADpHUKK); 5) EpUOJ CO3AAHUS MEKAYHAPOIHBIX
KOHBEHIIMOHHBIX 00benuHenni — Jluru Haruii 1 OOH; 6) nepuop pacnaga eMuHON MeXIyHapOIHOM
CHCTeMbI rocyapcTB Begiencteue Pepommoniun 1917 r. B Poccuu, a BocieacTBuM «X0J0AHON BOMHbBI»
Y TIepeHEeCEeH U aKIIEHTa Mek IyHapOIHO-TIPABOBOTO OOBEIMHEHHSI TOCYIAPCTB C YHUBEPCAJIBHOTO Ha
PETHOHANIBHBIN YPOBEHb (CO3[JaHIE PErMOHAIBHBIX MEKITPABUTEIbCTBEHHBIX OpraHu3aIyii) 194,

CoBpeMeHHBIN MccieioBatellb MekayHapogHoro npasa A. Kaccese nmpenyaraer BbIIEIATh B
HCTOPUU MEKJAYHAPOIHOIO ITpaBa YeThIPe OCHOBHBIX 3Tara: 1) ot ero nocreneHHoro nosipyieHus (XVI
— Hauvano XVII B.) no IlepBoii MupoBoi BOWHBI; 2) oT co3ganus Jlurm Hauwmii no konna Bropoi
MupoBoi BoWHBI (1919-1945 rr.); 3) ot nossnenus OOH 10 koHIA «X0JIOAHON BONHB» (1945—
1989 rr.); 4) coBpemennbiii iepuon %>, Benen 3a A. @epapoccomM B OCHOBY TaKOTO JIeJICHHUS aBTOP
CTaBUT OOBbEKTHBHBIE M3MEHEHHUSI B MEXJyHAPOJHOM IpaBe U MEXIyHAPOIHO-IIPABOBOM CO3HAHHMU
HapOJOB, Ha KOTOPOE BIIMSIOT COOTBETCTBYIOLIME TOJIMTUKO-COLMAIbHBIE TPAHC(OPMALIMUA MEKY-
HapopHoro oomectBa. Cunrtasi MeXIyHapOIHOE MPAaBO CUCTEMOW COBPEMEHHOTO MPOUCXOKICHHUS,
aBTOP Y/IEJISIET MaJI0O BHUMAHUSI €r0 pa3BUTUIO HA MIPOTSIKEHUH NIEPBOTO MEPUO/A.

B cBoio ouepenp, 3TH NEpHOIBI ABTOP pasfeisieT Ha CTaUU: CTa[usi BHIPAOOTKHU OTAEIbHBIX
ME:XJyHApOJHO-TIPABOBBIX HOPM M MHCTUTYTOB JI0 BO3ZHUKHOBEHHSI COBPEMEHHOI'O MEXIyHapo[-
Horo 1npasa (Becrganbckuit Mup 1648 r.) — Bpems nocrerneHHoro (hopMyupoBaHUs MeX JyHAPOAHOTO

192 Jleun /. b. O HEKOTOpPBIX BOIIPOCaxX TEOPUM MeKayHapoaHoro npasa. M., 1959. C. 496.

193 Magnenxo FO. Yxas. cou. C. 358.
194 Cw.: DepopoccA. MexpayHapoaoe npaso. M., 1959. C. 52-68.

195 Cm.: CasseseA. International Law. Oxford, 2001. P. 19.
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1IpaBa; CTaausl CO3JaHUsI MEXKIYHAPOAHOIO COOPYKECTBA — CO3JaHME CHUCTEMBI MEXKIYHApOAHOTO
OanaHca CWI, KOJIOHUAIU3M, CTAaHOBJIEHHE OCHOBHBIX XapaKTEPUCTHK COBPEMEHHOTO MEXIyHapo-
Horo mpasa. Ha mpotspkeHnr 3TOro neprioga OblT BhIPaOOTaHbl OCHOBHBIE IPUHIIUITBI COBPEMEH-
HOT'O ME3KyHapOIHOIO MpaBa, OCHOBAHHBIE Ha €BPOIOLIEHTPU3ME, XPUCTUAHCTBE U PHIHOYHOU KO-
Homuke'?®. C 3aBeprieHreM BTopoil MUpOBOI BOWHBI Ha MEPBHIN TUIAH B MEXAYHAPOIHOM IpaBe
BBIXOJUT UJEs1 COXpAaHEHUSI MUPa, @ BCE €0 MHCTUTYLIMOHHBIE M KOHBEHIIIOHHbIE MEXaHU3MBbI OKa-
3bIBAIOTCSI HATIPaBJIEHBl Ha ee JocTikeHne. Ocodo aBTop BhiaesnseT 3tan co3ganuss OOH u ee nes-
TEJILHOCTb.

Ha neproguzanuio MexayHapogHOro npasa B TeyeHue XX B., 10 MHEHHUIO aBTOPA, MOBJINASIIO
Bo3HukHOBeHHe CCCP u conmanmucrtudeckoro jarepsi. Ix oTHOIEHMS ¢ 3amaJHbIM MUPOM COCTaB-
JISIOT BECh TPETUH MEpPUO] Pa3BUTHS MEKAYHAPOIHOIO IpaBa (3[1€Ch OCHOBHYIO KPUTHKY aBTOpa
BBI3bIBAJI IPUHLIMIT MUPHOT'O COCYILIECTBOBAHUSI, ITPEJIOKEHHBII COBETCKOM TOKTPUHOM).

C pacmagom CCCP 1 KOHIIOM XOJIOZIHOW BOMHBI HACTYIIAET HBIHEITHUI MIEPUO]] PA3BUTHS MEX-
AYHAPOIHOTO MPaBa, KOTOPbIN BHIBUIAET CIEAyIOIIMe TpeOOBAHUS OTHOCUTENIBHO TIOCIICAHETO: yUeT
MHTEPECOB OT/EJIbHBIX TOCYIapPCTB M PETMOHOB, IPABOBOE COAEHCTBHE MHTET PALIUK MEX JyHAPOAHOTO
coo0IIeCTBa, MEXIyHAPOIHO-TIPABOBOE OOecreYeH e MPHOPUTETa TIPaB YesloBeKa.

Bomnpoc ucroprueckoi nepuoau3ali U yCTAaHOBJIEHUSI UCTOPUYECKUX TUIIOB MEXIYHApOJ-
HOTO ITpaBa eliie TpeOyeT CBOETro MCCIeIOBAHMUSI, HECMOTPS Ha PsiJi OSIBUBIIUXCS paOOT MO 3TOM TeMe.
Borpoc 10T He MOKeT OBITh pa3pellieH OKOHYATebHO, TIOCKOJIKY peIlleHre CBS3aHO C CYyObEeKTHB-
HBIM OTHOILICHUEM HCCIIe[JoBaTeNel He TOJIBKO K KPUTEPUsIM, HEOOXOAUMBIM 151 BbIIETICHUS Pa3HbIX
3MOX (MJIM KJIIOYEBBIX MOMEHTOB MX M3MEHEHUIT), HO ¥ BOOOIIIE K CYIITHOCTH MEKAYHAPOAHOTO TIpaBa.

CymiecTByer, Mo-BUIUMOMY, JIUIIb OfIHA BakHasl OMIMOKA, KOTOPYIO COBEPIIAIOT YUEHbIE TPH
pa3paboTKe UCTOPUUYECKON TIEPUOAN3AIIY MEkTyHAPOIHOIO MpaBa, — OHU PacCCMaTpPHUBAIOT €r0 0CO-
OEHHOCTH B Ty WJIM MHYIO HICTOPHUYECKYIO STOXY, MCXO/Is U3 TIPABOBBIX MO3MIIMI CBOEH COOCTBEHHO.
K coxanenmio, Kak pa3 3Ta omMOKa U SBJSETCS CaMOW pacipocTpaHeHHOH. Teopun, oTpHaIme
CYILIECTBOBAaHHME MEXKIyHAPOAHO-IIPABOBBIX MHCTUTYTOB B IPEBHOCTH, PACCMATPUBAIOT MEXKyHAPO/I-
HOE IIPaBO Kak MPOLYKT COBPEMEHHOI'O MHpPa U MEPEHOCAT COBPEMEHHbIE MTPEJCTABIIEHUS O MEKY-
HApOJHO-TIPABOBBIX MPUHLMIIAX U MHCTUTYTaX Ha MHUHYBIIME 310XxU. CKopee ciieyeT TOBOPUTh O
HECYLIECTBOBAaHUM TOrAA Mex IyHaponHoro npasa XIX—XXI BB. ¢ ero NpuHIMIIAMA U UHCTUTYTaMH,
CO3JJaHHBIMU B HOBEMIIIEE BpeMsl, a HE O HECYLLECTBOBAHUU MEXyHapOAHO-IIPABOBOTO PEryIupo-
BaHMSI MEKTOCYJApPCTBEHHBIX OTHOILIEHUI B JpeBHOCTH BooOIIe. bonee BepHbIM ObLIIO Obl CErofHs
TOBOPUTh O JPEBHUX BpEeMEHaX Kak O CBOEOOPa3HOM 3Tale B UCTOPUU MEKAYyHApOAHOIO TpaBa,
XapaKTepu3yIIeMcsl YepTaMH U TTPU3HAKaMH, KOTOpbIe, Oe3yCIOBHO, HE MOTYT BO BCEM COBIA/aTh
C MPU3HAKAMU COBPEMEHHOTO MeXJyHApOJHOTO IIpaBa.

[Nepenecenne Ha ApeBHEE MEKIyHAPOAHOE MPABO COBPEMEHHBIX MPEICTaBICHUI O HEM 00b-
sICHsIeTCsl OECCHCTEMHBIM TOAXOAOM K BBIOOPY KPHUTEpHEB [UIsl POJHO-TIPABOBOM HMCTOPUYECKOM
METOJ0JIOTHH ), «JOTOBOPHOI» (paclipOCTPaHUBIUMICS B pe3yJibTaTe YTBEPXKICHUS] U CTAHOBJICHUS
MO3UTUBUCTCKOM HIKOMBI TpaBa), (PaKTOp U3MEHEHWI B MEXIyHapOAHO-IIPABOBBIX OTHOILEHUSIX
(oTyJISIpHBIA BO BpeMsl IpeoOnajaHusl Uae CB3M MpaBa C PealbHOU MOJUTHKON TroCyJapcTB U
BJIMSIHUSA JOKTPUHBI IIPAaBOBOTO peav3Ma), 3TaTUYecKUid ((pakTop COOTBETCTBYIOIIMX U3MEHEHUH B
rOCyJapcTBax) — BCE ITU KPUTEPUU OTPaKallv T€ WM MHbIE MEXAyHAPOJHO-ITPABOBBIE B3IJISI/IbI CBOMX
aBTOPOB U MPUBEP;KEHHOCTh IMOCIEAHUX K ONPEAEIEHHBIM IPAaBOBBIM IIKOJIAM, HO HE COCTaBJISUIN
CHCTEMBI, METO/Ia HAy4YHOrO aHaJIM3a MCTOPUU MEKAYHAPOIHOIO IpaBa. DTOT BOMPOC BCE €lle He
BBIJIEJIEH B OT/EJIbHYIO chepy HUCCIIeJOBAHMUS.

196 Tam xe. P. 27.
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I'masa 11
IIpo6JieMBbI B IepCNeKTHBLI HCCJIe0BAHUS
HCTOPHUHU MEKAYHAPO/HOrO NMpaBa

§ 1. Oco0eHHOCTH CTAaHOBJIEHHSI HCTOPHH MEKIYHAPOHOT0
npaBa KakK caMoOCTOSITeJIbHOM HAYUYHOU M CIIUILIAHbI

VpoBeHb nccrieJOBAaHHOCTH JTI0O0H MPOOIeMbl OOBIYHO CBSI3BIBAIOT C YPOBHEM Pa3BUTHS HAYKH,
IIpeAMET KOTOpOo OHa co0oM npeAcTaBiisieT. He sABiseTcs UCKITIOUeHUeM 3eCh U COBOKYITHOCTh 3Ha-
HUIA 00 UCTOPUM MEKIyHapoAaHOro mpasa. OmHaKo mpy Oosiee MPUCTAILHOM B3IUIsAe Ha Hee CTaHO-
BUTCS MOHSATHBIM, YTO JIJaHHas cepa elle U MOHBIHE OCTAaeTCsl He M3YyYEHHOH JOKHBIM 00pa3oM
Y COIEPXKUT MHOXECTBO MPOOJIEM TEOPETUIECKOrO M METOAOIOrnYecKoro xapakrepa 7. Tem Oonee
3TO aKTyaJIbHO OTHOCHUTEJIbHO TaKOIo ee pasziena, Kak UCTOPHs JPEBHEr0 MeKIyHapOAHOro Ipasa.
B nepByo ouepesib 3TOMy CIOCOOCTBYIOT T€ MUPOBO33pPEHYECKHUE MTPOOIEMbI, KOTOPBIE 1AI0T HEBEp-
HBII1 OTBET (MM ¥ BOOOILE HE JAlOT YETKOrO OTBETA) Ha BOMPOC MpPEAMETE UCCIEIOBAaHUS UCTOPUM
ME>K/1yHapOIHOI'O I1paBa.

E1e 10 cux nop ocraercst OTKpBITHIM BOIIPOC, COCTABIIAET JIM UCTOPU S MEXAyHAPOJHOTO IIpaBa
OTIEJIbHYIO OTpacib HaykH. CylIecTByIOT COMHEHHUSI 110 IOBOAY TOrO, MPeCTaBIsAeT JIu cOO0M COOT-
BETCTBYIOIAsl COBOKYITHOCTh 3HAaHMI MO MCTOPUM MEXAYyHApOJHOIO IpaBa 3aBEpIIEHHOE IIeJIoe,
onwchiBaoIee Hanbomee oOIre 3aKOHOMEPHOCTH UCTOPUH Pa3BUTHS U (DYHKIIMIOHUPOBAHUS STOTO
NpaBa, U3jarammiee TeOPEeTHUECKU JOKa3aTeIbHO, COIJIACHO BHYTPEHHE JIOTMKE M Oa3upyloreecs
Ha 3peJibIX METOoax MccieqoBaHus. YacTo mpy BBISICHEHUM STUX BOIPOCOB YYEHBIE JHOO ITyTaioT
MCTOPHIO ME3KTyHAPOJHOTO MpaBa ¢ JPYTMMU HayYHBIMU OTPACIISIMH, JTMOO BOOOIIE OTKA3BIBAIOT €i
B IIpaBe Ha CYIIECTBOBAHME KaK OT/IEJbHON HAyYHON ITUCLMILIMHE.

Bnpouem, ans Toro, 4roObl JEHCTBUTENBHO BBISICHUTH CYLIHOCTh MEXKIYHApPOJHOTO IpaBa
APEBHEro Meprosa, HeOOXOAMMO MPEOJOJIETh Psijl OOCTOATENBCTB, KpailHE HEraTMBHO BIIMSIOLINMX
Ha ero usyvyeHue. Bo-mepBbIX, CErogHsa MUCTOPUS MEXIyHapOAHOIo IpaBa cama Io celOe SBIseTcs
JOCTaTOYHO MOJIOAOW OTPacibio, K MpodieMaM M M3y4YeHHIO KOTOPOH Hadasl 0OpaIarbCcsi OTHOCH-
TEJIbHO HellaBHO ' 8. BO-BTOPBIX, MPH N3y4YEeHHUH APEBHETO MEPHO/a €r0 NCTOPUH BOHUKAET OCOOCHHO
MHOT0 Po0JIeEM, MOCKOJIBKY CaMOCYIIIECTBOBAHUE MEIyHAPOIHOIO MpaBa B Ty 3MOXY J0JT0e BpeMs
BOOOIIE OTPULIATIOCH. A TTOCKOJIBKY CUMTAIOCh, YTO HET MpeIMeTa UCCIIeJOBaHMs, TO U CaM aHAIN3
He MTPOBOIUJICS].

B pesyabrare, Hajiiekalye METO/Ibl UCCIIEI0BaHUS HAYaIl UCKaTh B IPYTUX OTPACIISAX — ITHO-
JIOTMH, STHOT pahru, 0OLLEN UCTOPUH, AHTPOIOJIOTUH U AP. MHOTMe yueHble-I0pUCThI CerojiHs HauaJIu
HaCTauBaTh Ha UCIIOIb30BAHUM JOCTKEHUI 3TUX HAYK /17151 UCCIIEJOBAHUSI UICTOPHH ITPaBa, U MEX Y-

197 Cwm. 06 s1OM: Bypaaii C. [Jo muTaHus PO eleMeHTapHe MPaBOPO3YMIIHS: CIpo6a JIOrKO-JIIITCTHYHOTO aHanu3y // YKkpalHCh-
KHi gacoruic Mixkaapogaoro mpasa. 2003. Ne 1. C. 16-26.

198 Cwm.: NeffS. C. A Short History of International Law // International Law / Ed. by Evans M. D. Oxford, 2003. P. 31; Huek
IJ. The Discipline of the History of International Law P. 199; HeoOxonMocTh U3y4eHH sl ICTOPUYECKOTO Pa3BUTHsI MEX/LyHAPOIHOTO
npasa MMpoKo oco3Hamu B XIX Beke, XOT OTIeNbHBIE TPYABI MOSABISUIMCH U paHee (371eCh Clle/lyeT MPU3HATh NEPBEHCTBO 33 KOM-
IUIEKCHBIM UCCIIEIOBAHAEM HeMelKoro yueHoro [I. OMITensl, KOTOPBIH, N3y4ast HCTOPUIO JIMTEPATYPBI 10 MEKIYHAPOJHOMY HPaBy,
IIPOAHAIM3MPOBAJI €r0 CTAHOBJIEHUE KaK CUCTEMBI Ha POTsKeHUU uctopu — Ompteda D. Litteratur des gesammten sowohl natiirlichen
als positiven Volkerrechts. Regensburg, 1785. T. 1), Ho Torga eie He BO3HMKJIA Uesl Pa3BUTUs HAYKU UCTOPUH MEXIyHAPOIHOTO
TpaBa, MpekIe BCEro M3-3a HEMCCIIEIOBAHHOCTH 001el uctopur. Eciin MOXHO yTBepkaarh 4To Jake oOLias UCTOPUs KaK Hay4Hast
JucuuiiiMHa cpopmuposanack Bo Bropoil nonosune X VIII — konue XIX B. (Honos U. 51, Xazamypsan B. M. Teopust nuBUIM3aLUi
ot antiyHocTH 10 KoHna XIX B. CIT6., 2002. C. 381-382), To HeJb3s1 TOBOPHUTH O MOJHOLIEHHOM MCCJICIOBAHUH B TO BPEMsI CIeLU-
¢pryecKoil HCTOPUM MEXk TyHApPOAHOTIO MpaBa.
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HApOJHOTO [TpaBa B TOM 4KcIie. be3ycioBHO, TaKOM MOIXO/ SIBJISIETCS] BEPHBIM U ITPUBJIEUEHHE JAHHBIX
STUX AUCUUIUIMH MO3BOMIIO ObI M30aBUTHCS OT CBOMCTBEHHBIX HAYKE MEKIyHAPOIHOTO IIpaBa 1 ero
WCTOPUU HETATUBHBIX TIEPEKUTKOB U OIIMOOYHBIX TPUEMOB UCCIIEIOBAHMSI, O KOTOPBIX MBI YK€ YIIO-
MUHAQJIU BBILIE, U [TOJYYUTh B CBOE PACIOPsIKEHNE CBEJEHHU S, KOTOPbIE JI0 CUX IOP OCTABAJIUCh HEU3-
BECTHBIMHU TEOPUU MEKAYHAPOIHOrOo Mpasa. K MexAuCIMITIMHAPHOMY MOIXO0Y B U3YYEHUU UCTOPUU
ME:X/JyHAPOJHOTO MpaBa yUYeHblE Hauyall CKJIOHATHCA JIMIIb B MOCJIEHEE BPEMSsl, XOTs MpeICTaBU-
TEJIM 3TOM HAayKU MPU OTCYTCTBUM COOCTBEHHBIX METOHOB MCCIIENOBAHUS YKE JTABHO JIOJKHBI ObLIH
Obl OOpaTUTHCS K METOAAM JIPYTHX JTUCHUIUIMH. «MeXIyHapoIHOe MpaBo SIBJISIETCS] MHTET PUPOBAH-
HOW JIMCLMIUIMHOW, KOTOpasl MoJjlaraeTcsl Ha JOCTHKEHUS IIMPOKOIO CHEKTpa T'yMaHUTapHBIX HayK
(ucropum, punocoduu, MOIUTOJIOTMHU, COLMOJIOTMH, SKOHOMUKY). [IpenomiieHre nocneHux yepes
MIPU3MY MEKIyHApPOJHOIO MpaBa JaeT 1eJI0CTHOE IIPEACTABIIEHUE O COCTOSIHUM JIeN B HAyKe U MPaK-
THKE MEKyHAPOAHBIX OTHOLIEHMID» 1.

VYueHsle, KOTOpbIe HAYaT 0OpalIaThCst K TUM BOIIPOCAM, BHIPAXKAIOT MHEHHE, YTO U3yUYeHHUE
WCTOPUM MEKAYHAPOIHOIO MpaBa MO3BOJISIET MTOCTABUTh U OTBETUTH Ha CJEYIOLIME BOIPOCHL: YTO
Takoe MesxayHaponHoe npaBo? Koria MexayHapoiHoe paBo 3apoauioch U Kak OHO pa3BUBAJIOCh?
KakoBoii siBsieTcs CYIIHOCTh MEXyHapOJHOTO MpaBa M KaKOBbI OCOOEHHOCTH €r0 COBPEMEHHOTO
coctostHuA>°? 1 T. . OIHAKO YCIIOBUS MPOUCXOKICHUS, TIEPUOJ] BOSHUKHOBEHUS ¥ HICTOPHST MEK-
JOYHApOJIHOTO TpaBa B €r0 COBPEMEHHOM HayKe OCTAlOTCsl HaMEHee MCCIIEJOBaHHbIMU, 4TO, IO BEp-
HoMy 3amevanuio P. [TyXTbl, MPUBOAUT K HEMIOHMMAHUIO €r0 COBPEMEHHOTO COCTOSIHUS. «OMMOKH
IOpPUCTOB M 3aKOHOJATEJIeH, — MUCAJl ITOT YUYEHBIN, — TOYTH BCETla KOPEHATCS B HEBEPHOM ITOHUMa-
HUH YCJIOBHI BO3HUKHOBEHHUS MpaBa» 20!,

Bosnpinei vacteio uccieaoBarenu (0coOeHHO KoHa XIX — Hauvana XX B.) JIMIIb BBICKA3bl-
BaJI COXAJIEHUE O HETaTUBHBIX IMOCJIEACTBUAX OTCYTCTBUS HA MPOTSKEHUU JUIUTESIBHOTO BPEMEHU
MCTOPUH MEkyHApPOIHOTO MpaBa KakK OTAeNbHON HayuHOH oTpacin???. [IpaBaa, 10pUCTbI-MeXTyHa-
POIHMKH, 3aHUMAsICh OOIIEeW Teopuel MeKIyHapOJHOTO MpaBa WM OTAEIbHBIMHU €rO aCleKTaMH,
HEpeJKO, XOTS U JTOCTAaTOYHO MOBEPXHOCTHO OOpaIaivch K ero uctopun. Cremyer OTMETHTh, YTO
MMEHHO TaKHe «CIIyYaiHble» IS TEOPETUKOB MEXIYHAPOIHOTO MpaBa pabOThl OKa3bIBAIMCH 3a4a-
CTyl0 HamboJiee IEHHBIMU JIJIsl TIOHMMaHUs ero ucrtopun>®. Tex ke, KTO MCCIeIOBaT HErmocpe-
CTBEHHO UCTOPHIO MeskayHapomHoro mpasa (A. HyccOaym, B. Tpaiizep, B. I'pese, K.-X. 3urnep, b.
[Mapaguzu, O. Acyaku, [. benepman, I'. Jleroxepen, A. Tpuon u Ceppa, Banr Tuea, /1. Kennenu u
HEKOTOpbIe Jpyrue yueHble)>*, 3akoHOMepHOCTH ¥ IPUYMHHO-CJIEACTBEHHbIE CBSI3M BOSHUKHOBEHHUS,
pa3BUTHSA U TpaHCOpMaIIU COOCTBEHHO MEX/1yHAPOIHO-TIPABOBBIX HOPM, MHCTUTYTOB U OTpaciei,
UX CBONCTB U SIBJICHUI MHTEPECOBAIU JIMIIIb ONIOCPEA0BaHO. [ TaBHOE BHUMaHKE B CBOMX UCCIIE10Ba-
HUSIX OHM YJEJISJIM BO3HUKHOBEHMIO, Pa3BUTHIO, (DYHKIIMOHMPOBAHUIO MEKIOCYJaPCTBEHHBIX OTHO-
LIEHU, U3J1arajiy coiepKaHue MeXyHApOAHBIX JOrOBOPOB M aHAJIM3UPOBAIM €r0 B 3aBUCUMOCTU
OT CBOEl COOCTBEHHOM CyObEeKTUBHOM MO3UIIMU. Jlaxe MeXayHapoaHble KOH(IMKTH YaCTO paccMart-

199 Tumeenico JI. MextyHapOIHOE PaBO Kak yueOHast AMCLMIUIMHA: TeHACHIMY pa3BUTHs // YKPaTHChKUIA YaCcOITIC MiXKHAPOIHOTO
mpasa. 2002. Ne 2. C. 9.

20 Onuma Yasuaki. When was the Law of International Society Born? — An Inquiry of the History of International Law from an
Intercivilizational Perspective // Journal of the History of International Law. 2000. Vol. 2. Number 1. P. 2; backun IO. 4., @eavoman
. H. Ucropusa mexayHapoasoro mpasa. M., 1990. C. 3; Kysueyos B. H. O4epk CTaHOBJICHUS U Pa3BUTUA MEXKIYHAPOIHOIO MIPaBa.

Bxutag Poccnn: ommoku u noctvxenus. C. 11.

201 Iyxma ®. Kypc Pumckoro rpaxnanckoro npasa. M., 1874. T. I. C. 29.

202 e, Haripumep: Wesel U. Zur Methoder der Rechtsgeschichte // Kritische Justiz. 1974. P. 337-368; Steiger H. Probleme der
Volkerrechtgeschichte // Der Staat. 1987. Vol. 26. P. 103-126; Huek 1.J. The Discipline of the History of International Law. P. 195—
217 u mp.

203 3pech CclieiyeT B IepByIo odepeb 0OpaTUTh BHIMaHHe Ha TPYABI TAKUX KOpHQeeB HayKH U MPAKTUKH MEK/yHApOJHOTO ITpaBa
kak JI. Ommenreiim, [Ix. Ceens, A. ®epapocce, Ix. @uvopuc, X. Jlayrepnaxt, I'. IlIBapuen6eprep u np.

2% 35e0n peus uiet Juib 06 aBTopax XX B., IOCKOJIbKY UMEHHO B 3TOT NEPUO[ CIIOKWINCh BCE OCHOBAHUS IJIs1 BHIIEIICHUS
HCTOPUH MEXIyHAPOIHOTO NpaBa B OTAEIbHYIO TUCLUIUINHY.
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PUBAJIUCh STUMM aBTOPAMHU BHE MX CBS3M C MEKIyHApPOJHBIM IIPABOM COOTBETCTBYIOILEH 3MOXH, a
TaKue SIBJICHUsI MeXyHApOIHOTO OOIIeHusI, Kak oOecrieueHre MUpa, CIIPaBeIsTIMBOCTH, Oe30MacHO-
CTH ¥ TOPSIJIKA, YYeHbIe BOOOIIE PEKO CTAaBUJIM B 3aBUCUMOCTb OT MEKIyHApPOIHO-TIPABOBBIX (haK-
TOPOB, UX OOYCJIOBUBIIIMX WJIH MOBJMSIBIIMX HA UX CTAaHOBJICHHE.

[ToaToMy HE yIUBHUTETBHO, YTO U TIOHBIHE UCCIIEIOBATENN OONBINEH YacThi0 CKJIOHHBI CUMTATH,
OYyIITO «ACTOPUM MEKIYyHAPOAHOTO MpaBa He CYIIECTBYET HU KaK JTUCHUIUIMHBI B MTPEeiax MexXIy-
HApPOJHOTO TIPaBa, HM KaK JUCIUIUIMHBI B TIpe/iesiaX UCTOPHH TTpaBax» 2%, U eciiv ceroiHsi 3To yTBEp-
KJIEHUE SBJISIETCS CJMIIKOM PaIMKAJIBHBIM, TO OTHOCUTENIBHO JJIMTEIBHOTO MIEPUOa Pa3BUTHS HAYKU
ME>KIyHApOJHOTO MyOIMYHOTO MpaBa OHO BIIOJHE CIIPaBeIMBO. B Tpygax mo sTomy mpeaMery Ha
MPOTSIKEHNU TIOCIIEIHUX JIET HEPEJKO CTABUTCS BOIIPOC O TOM, SIBJISIETCS JIM UCTOPUSI MEXIyHapO-
HOT'O IIPaBa OTAEIbHOM OTPAC/IbI0O HAYKH, CAMOCTOSTEIbHBIM CUCTEMHBIM YUYE€HHEM WJIM COBOKYITHO-
CTBIO OTJEJIbHBIX KOHLIENIWIA, TOKTPUH, TEOPETUUECKUX MOJIOKEHUN WM Ui, (DyHKIIMOHUPOBAB-
IIMX B ONpe/IeJICHHbI UCTOPUUYECKUI TIEPUO/I.

OpHaKO MMEHHO ME3KAyHapOIHOE IPaBo JI0JIr0e BpeMsl He PU3HABAJIOCH KaK OTAE/bHAs I0pU-
auueckas cucreMa. Ecny 3apoxeHue HayKu MexXIyHapOOHOTO IpaBa MCCIIEA0BAIM MPAKTUYECKU
enrHOAYIIHO natupyloT X VIII B. (TO ecTh NOABIEHNUEM TPYIOB 110 MeXAyHapogHoMy IpaBy . But-
topua, . Cyapeca U UCIIAaHCKOM IIKOJbI B 11e71oM, . ['portus u rosmanackoi mkosbl, A. JKeHTum
Y QaHIJIMKCKOW IITKOJIBI U T. 11.), TO eile B XIX B. u gaxe B Hayasie XX B. HE CyIIIECTBOBAJIO MIOHUMA-
HUS ee cymHOCTH. Tpyabl 1o ob1eit Teopur MesxayHapoaHoro rmpasa XIX B. B OOJIBIIMHCTBE CBOEM
Pa3BACHSITN, YTO TAKOE MEKIyHAPOIHOE MPaBO, 00IaAaeT JIM OHO I0OPUANIECKON CHIION, KaK MIMEHHO
OCYIIECTBIISIETCS] U 00eCTIeYMBAETCsl peain3aliyisl ero npeanucanuii u 1. 1. OObsiICHEHHeM IPaBOBOM
MIPUPOJIBI MEKIYHAPOJHOTO MpaBa U 0OOCHOBAHUEM €T0 I0PUAMYECKON CUITbI BRIHY K/IEHbBI ObLIIH 3aHU-
MaTtbCsi U yueHble XX B., ocobeHHo nocine IlepBoit u Bropoii MUpOBBIX BOIH, HarOosee KPyIMHBIX
KPU3HCOB, B pe3y/IbTaTe KOTOPbIX OTpHULIaHUE 3(P(PEKTUBHOCTU MEXAYHAPOAHOIO MpaBa MOIyYUsIo
B CBOE pacrniopsbkeHre HoBble aprymMeHThI?%. Kak cunran JI. KamapoBckuii, MeXayHApOIHOE MPaBO
SIBJISIETCS] JIOTMUECKUM BBIBOJIOM U3 MPHUHLIMIIOB BCEX APYIMX OTpaciei IpaBa U BMECTE C TeEM UX
[TyOOKHMM €CTeCTBEHHBIM 3aBEpIICHHEM U B 3TOM OTHOIIEHUH OHO 3aHMMAeT B CUCTEME TIPaBOBe/ie-
HUS TO )K€ MECTO M 3HAU€HHEe, KOTOPOE OTHOCUTENIBHO BCEX OTPAC/IEl YEJIOBEYECKOrO 3HaHUS MpH-
HaJUTeRUT putocoprn Kak JUCHUTLTNHE, NX 00beauHsomei>’. Co BpeMeHeM, KOHEYHO, MeXTyHa-
POZIHOE MPaBO MOTYYWIIO PU3HAHUE KAK OT/IE/IbHAS HayKa CPEAU IpyruX I0puanYecKux Hayk. Takoe
e MIPU3HAHNE, MOKHO HAJesAThCS, OKUIAET U €r0 UCTOPUIO.

OpHaKo NOCJIETHIO YYEHBIE JJOJIT0e BPEMsI pacCMaTpPUBAJIM KaK TaKyl0 COBOKYITHOCTbh 3HAHUH,
KOTOpasi HE MOXET COCTAaBUTh COOOM OTAENBHYI0 HAYYHYIO OTPAcCiib. DTO KacaeTcsi M TeX aBTOpPOB,
KOTOPBIE CYMTAIN AOCATHBIM (PAaKT HEU3YUEHHOCTU UCTOPUM MEXIYHAPOAHOIO MpaBa U €ro OTAe/Ib-
HBIX oTpacneit’®. OqHako Jaxe OHU HE CMOIIM YeTKO OOO3HAYMTH I'PAHUIIBI UICTOPUYECKON HAyKH
ME>KIyHApOIHOTO MPaBa; OHM 0003HAYAIOT €e OOIIMMU MOHATUSIMU — «ClielpudecKast CoranbHast
namMsITh O Tporecce 0OPa30BaHUs U Pa3BUTHUSI MEKAYHAPOJHOTO MpaBa», «OCOOBIN OTOOP M MHTEp-
MpeTaIys MeXIyHapOJHO-TIPABOBHIX (PAKTOB», HUTIIE HE HA3bIBasl €€ COOCTBEHHO HayKou 2%,

Mo:xHO yKkazaTb 110 KpaiiHeil Mepe HECKOJIBKO ITPUUMH TAaKOTO MOJIOKEHUSI HAyKU UCTOPUU MEX-
ayHapoaHoro npasa. CyiectBylomas curyaius kopeHurcsi B npouuioM. B XIX — nauane XX B.
JOMMHUPYIOIIEH U HauOoJiee aBTOPUTETHOM B BOMPOCAX MPABOBBIX MCCIIEJOBAHUI Obljla HEMELIKast
IopuIndYecKasi Hayka, IpejICTaBIeHHas TakuMU uMeHamu, Kak P. epunr, I'. Emunex, K. Beproom,
JI. tlraitn, P. Hltammiiep u ap. DU yueHsble, a Takke ux cooredectBeHHUKH (A. Jlaccon, A. LlopH,

295 Huek 1.J. The Discipline of the History of International Law. P. 199.
206

JIMCKYCCUM OTHOCHUTENBHO IOPUIMUYECKON CHJIBI MEKTIYHAPOIHOTO MpaBa MOXHO BCTPETUTD €llle BO BTOpoU noynoBrHe XX B.
CM.: Kirkemo R. An Introduction to International Law. Totowa, New Jersey, 1975. P. 6.

207 Kamaposckuii JI. OcHOBHBIE BOIIPOCHI HAYKH MEXK/IyHAPOIHOIO paBa.

208 Backun FO. A., ®eavoman /. U. Yxa3s. cou. C. 3.

209 Tam xe. C. 3-12.
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3. Kaydmansl 1 1p.) UCXOAWIM U3 TEereIeBCKOrO MOHMMAaHUS MEXKyHAPOJHOTO MpaBa KaK «BHEIII-
HErocy1apCTBEHHOro IpaBax». CieqoBaTelbHO, COITIAaCHO MX TOJKOBAHUIO JIMIIB MTPABO rOCYJapcTBa
(BHEIIHEee WM BHYTPEHHEE) MOXKET UMETh CBOI0 MCTOPUIO U HAYKY, a SIBJIEHHUS, CyLIECTBYIOLINE BHE
rocyJapcTB, IpUHALIekaT K cepe, HE yperyJIMpoBaHHON MPaBOM, U MOTYT COCTaBJIATh MpeIMET
JIMIITH OOITel UCTOPHHU.

OnHUM 13 NIepBbIX, KTO 00paTU/I BHUMaHKe Ha KCTOPHIO TIpaBa (TpaB/a, JIUIIbh KaK Ha BCIIOMO-
raTesibHyI0 HayKy), Obul HeMeukuid (pusnocod u topuct I'. B. Jleitonui (1646—1716 rr.). Ero mocrne-
JOBaTeJ M MPOBOIMIIN MBICIb O HEOOXOAUMOCTH CAMOCTOSITENTBHOTO UCCIIEI0BAHMS HCTOPHHU TIPaBa.

Cpeny npuyvH HEMTPU3HAHUSI UCTOPUU MEXKIYHAPOJHOTO IIPaBa M €ro HayKH CJeAyeT Ha3BaTh
TaKKe ¥ MO3UL1H TEOPETUKOB BELyMX KOHLENIIMI CYIIIHOCTH IpaBa, KOTOPbIE A€J1aI1 CBOU BbIBOJIbI
OOJBIIIEN YacThiO0 C YYETOM NPHPOABl BHYTPUTOCYAAPCTBEHHOrO IpaBa. Korma OCHOBOIONIOKHUKA
ucroprueckoi mkonsl B npasoseeHuu (I'. I'yro, ®@. K. CaBunsy, I'. ®. [TyxTta u ap.) onpeaensiu
IIPaBO KakK MPOIYKT HAPOJHOIO AyXa, KOTOPBIM )KUBET B COZHAHWU COOTBETCTBYIOIIETO HApOJa, OHHU,
KOHEYHO, HE BKJIIOYAJIM B 3TO MOHSATHE MEXyHAPOAHOE MIPABO.

Korpa ycunusimu uccienoBatesieil U ToJKoBaTeiel pUMCKOro jus gentium (HauuHas OT IJiocca-
TOPOB U IIOCTIVIOCCATOPOB M 3aBepIiiasi BeAyn My yaeHbIMUA XIX 1 XX BB.) ObLI0 BO3POXKJEHO HCCIIe-
JOBaHME 3TOr'0 MpaBa, OKAa3aJI0Ch, YTO HEMHOTME T'OTOBbI PACCMATPUBATh €r0 MEKAyHAPOIHO-IIPAaBO-
BbI€ JIeMEHTHI. [IpHUMHOI 3TOTO SIBJISETCS TO, YTO ST UCCIIENOBATENN ObUTH MTPEUMYIIECTBEHHO He
I0pUCTaMU-ME:XAYHAPOJAHUKAMH, 4 Yallle UICTOPUKAMH U CHELMAIMCTaMU IO TPaXkJaHCKOMY IpaBy.
U tonbko Tpyas! akagemuka B. D. ['pabdapst monokuan HauaIo UCCASJOBAHMIO jus gentium Kak Mex-
AOyHapoaHoro mpasa>!’.,

Hawubonee nomysipHble 1 BIUsTEIbHBIE PABOBbIE KOHIIEIIMY TAKXe HEe CIOCOOCTBOBAJIM CTa-
HOBJICHUIO M Pa3BUTHUIO HAYKU UCTOPUM MEXIyHApOAHOro rpasa. Hanmprumep, KoHIENMsI €CTECTBEH-
HOTO IpaBa paccMaTpuBaja MpaBO BOOOIIE U MEXAYHAPOAHOE MPABO B YACTHOCTH KaK BEUHOE W
HEM3MEHHOE TBOPEHME MPUPOJIbl (M Oora — B paMKaXx TeOoJIOrMuecKor KoHuenumu). EctecTBeHHO,
MIPY TAaKOM TOJIX0/ie 00 UCTOPHH MEXTyHAPOIHOIO MpaBa, O ero Mocjea0BaTeIbHOM Pa3BUTHH U CTa-
HOBJIEHUY HE MOTJIO ObITh U peur. iIMeHHO MexqyHapogHoe mpaBo B Teuenue Beero X VIII B. u nep-
BOH noyioBuHBI XIX B. 3a4acTyl0 pacCMaTpUBAJIOCh YUEHBIMHU KaK MPaBO MPUPOBI (TTOCTIEeTHEE ke
MccreoBaTe v 00IIell TEOpUH MpaBa HePeKO CKJIOHHBI OBLTH accOMUpPoBaTh ¢ utocodueit). Cre-
J0BAaTeJIbHO, ¥ €70 U3yYeHHEM, 110 UX MHEHUIO, I0JKHA OblTa 3aHMMAaThes o01as dpunocodus, puso-
cocust mpaBa UM oOIIasi TeOpUs MPaBa, TEOJIOTUs U T. II.

Kak HM cTpaHHO, HO CYIIECTBEHHBIM MPENSTCTBUEM HA IyTH U3yUYEHUS UCTOPUU MEXKIYHAPO/I-
HOT'O MpaBa U CTaHOBJIEHMsI 3TOTO HAllpaBJIEeHUs] B HAayKe CTajJo OTKpbITHE B KOHLE XIX — Hauane
XX B. psJia HEHHBIX MEK/1yHAPOJHO-PABOBbIX MICTOYHUKOB MPEIBIAYIIUX UCTOPUIYECKUX TIEPHOJIOB,
1 ocoOeHHo [IpeBHero mupa. Eirie 1 cerofaHsi nmpeacTaBuTeNy pa3IMyHbIX HAyYHBIX AUCHUILTHH (MCTO-
pHHU, aHTPOTIOJIOT M, COLMOJIOTHH, (PUII0CO(UH U JIp.) HEPEIKO BIPAKAIOT YAVBIIEHUE, KAK HEOLIEHU-
MBbI€ MICTOUHHMKH OOJIBIIIEH YaCThI0 MEXIYHAPOAHO-IIPABOBOTO XapaKTepa, CTaBIINE KaTaIu3aTOpOM
pocTa U yriyoneHusl UCTOPUYECKUX, (PUIOCO(PCKUX, aHTPOIOJIOTMYECKUX U JIp. UCCIIENOBAHUM, HE
CTaJIA IIPEIMETOM CIELMAIBHOTO UCCIIEA0BAHUS CO CTOPOHBI YYEHBIX — CIIELIMAIMCTOB MEXKyHAPO/I-
HOro mpapa. Ml HeCMOTpsI Ha TO, YTO YIMIOMUHAHKS 00 STUX MCTOUHHMKAX COINEPKATCsl MOYTH B KakK-
JOM HCCJIEIOBAHUM 10 MEXIAYHAPOJHOMY IPaBy, OCOOCHHO MPU PACCMOTPEHHH APEBHETO MepHosa,
UX PACCMOTPEHHE MPEUMYILIECTBEHHO 3aKJI0YAaeTCsl B OHOM JIMIIb HUTUPOBAHUM, KaK IPAaBUIIO, B

210 cwm, Harpumep, pabotsl B. D. I'paGapst no stoii npodnemaruke: L’Epoque de Bartole (1314—1358) dans Phistoire du droit
international. Paris, 1900; Borpockl Me:x1yHapoqHOIo IpaBa B I0pUIMUYECKUX KOHCYabTauusx banpa. Ir., 1917; Pumckoe npaso B
HCTOPUH MEXKIyHAPOIHO-TIPABOBBIX YUEHHI. DIIEMEHTHI Mek IyHapOIHO-TIPABOBBIX yueHH# B Tpyaax JierucroB XII-XIV Be. IOpbes,
1901; Cesiennast Pumckas umriepusi B npecTaBieHusx myomiumctoB Hadasia X1V Beka // Cpenuue Beka. Bom. 1. M.-JI., 1942; La
Doctrine de droit international chez saint Augustin // Archives de Philosophic du droit et de Sociologie juridique. Cahier Double 1932.
Deuxieme Annee 3—4; [lepBoHayajibHOE 3HaUeHHE PUMCKOIO TEPMUHA jus gentium // YdeHsle 3anucky TapTycKoro rocyiapcTBEHHOTO
yHuBepcutera. 1964. Beimn. 148 u np.
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OTpBIBE OT OOIIEPABOBOIO aHAJIM3a TOTO Mieproa. [ TaBHON PUIMHOM 3TOT0, BO3MOKHO, OKa3aJI0Ch
HECOOTBETCTBHE YPOBHSI Pa3BUTHsI MEXyHAPOTHO-TIPABOBOM HAYKH TOMYYEHHBIM €10 M3 UCTOYHU-
KOB JTaHHBIM. OTCYTCTBHE 0COOOr0 HAYYHOTO HANPABJICHUsI — UCTOPUH MEXKIYHAPOIHOTO TpaBa (He
TOBOPS YK€ O MEXIyHAPOIHO-IIPABOBOM MCTOUHUKOBEICHUHN) C €€ CrelaTbHbIMUA METOIAMH UCCIIe-
JOBaHUs, MOBJIEKJIO 32 COOOW HETOTOBHOCTh YYEHBIX CBOOOTHO ONEPUPOBATH MOMYYEHHBIMU MATEPH-
aJlaMH1 TI0 UCTOPUU JIPEBHETO MesKayHapoaHoro mnpasa. C qpyroi CTOPOHBI, YUEHBIM, J0JTOe Bpems
YTBEPXK/IABIIMM, YTO MEKAYHApOIHOE MPaBO MOsBUJIOCH nocie Bectdanbekoro Mupa 1648 r. (wnu
nociie Benckoro konrpecca 1815 r., win Pesomonyu 1917 r., win gaxke mnociie noanvicaHusi Ycrasa
OOH 1945 1.), c10XHO OBLIO Jae NP HATUIUK UCTOYHUKOB JAPEBHETO MEPUO/ia MPU3HATH UX MEX-
AYHAPOJHO-TTPAaBOBBIMU M PACCMATPUBATh UX B 9TOM KauecTBe. A MCCIIeA0OBATENSIM UCTOPUN MEXKIY-
HApOJIHOTO MpaBa, JOJIr0e BPeMs1 OCHOBBIBABILIUM CBOI aHAJIN3 M BHIBOIBI HA UICTOUHUKAX, UMEIOIIHIX
OIOCPEIOBAHHOE 3HAUEHHUE TSI PEKOHCTPYKLIMH MEXKIYHAPOJHOTO MpaBa COOTBETCTBYIOIIHMX SIMOX
(MMeHHO Onarofapsi STOMy CO3/1aJI0Ch OIIMOOYHOE BIIeYaTIeHHE O TPeoOIaJaHuH B MEKIyHAPOIHOM
00IIecTBe IPEBHETO Mepruoa BOWH, HACKIIUs, paOCTBa | JIp.), CIOKHO OBLJIO COTTIACUTBCS C OTKPBI-
THIMUA UCTOYHUKAMH, CBUIETEJILCTBYIOIIMMHE O MTPOTUBOIONOKHOM. CJieIoBaTesIbHO, 3TO CTAJIO elle
OJIHOM TIPUYMHOM, M0YeMy JaHHbIe MaTepyasibl He ObLTM BOCIIPUHSATH KOHCEPBATHMBHOW HayKoil. To
e camoe MPOMCXOAUT U CErOfIHsI, KOrJa Te UCTOUHUKY JPEBHEr0 MEKAyHAPOIHOTO MpaBa, KOTOpPhIE
HE BITUCBHIBAIOTCS] B YCTAHOBHBIIMECS] PAMKH, HE BOCIIPUHUMAIOTCS €r0 HayKOM.

Jpyroi NpuYMHON HECOCTOSITENTBHOCTA HAYYHOTO U3Y4YEHHs ICTOUHUKOB IPEBHETO MEXKIyHa-
POIHOTO TpaBa sIBJISAETCS TO, YTO MX MCCIIEJOBAaHUEM U BBEIEHHEM B HAy4YHBI 00OPOT 3aHUMAJIHCh
YacTo He IOPUCTHI, & UCTOPUKH, aPXEOJIOTH, STHOJIOTY, KOTOPbIE HE MOIJIA IMPOBECTH UX MPABOBOTO
ananm3za. CrienoBaTesIbHO, U3-32 HEIOCTYITHOCTA MaTepHajiOB-TIePBOMCTOYHMKOB IOPHCThI-MEkKTyHa-
POIHMKH JIeJIaJTi HeBEPHBIE BBIBOIBI 00 OTCYTCTBHH, HECOBEPILIEHCTBE, HECOOTBETCTBUU JPEBHUX
ME>KIyHAPOIHBIX JOTOBOPOB MEXKIYHAPOJHOU MPAKTUKE TOrO NMEpHoa, O MpeodiagaHuy o0buast B
TeX peruoHax JlpeBHEro Mupa, rjiae OCHOBHYIO POJib Urpasl 4OroBop. [TogoOHbIe ommrOoYHbIe YTBEp-
KJEHUs1 CTAHOBUJIMCh OCHOBOM JIJIS1 CO3aHMs HOBBIX MU(POB O APEBHEM MEXyHapOTHOM rpase. U
3TO B TO BpeMsl, KOrJja COTHH MEK/yHapOAHBIX JOTOBOPOB JIPEBHETO MEPHUO/Ia OCTABAIUCH BHE OIS
3peHust HayKH MeXyHapOIHOTO MpaBa.

[Nomerano ocHOBaTEIbHOMY M3YYeHHIO HICTOUHUKOB APEBHETO MEXJyHapOJHOTO IPaBa TaKKe
¥ TO, YTO K 3THM MCTOYHMKAM OOpaIlaIiCh MPEUMYILIECTBEHHO MPEACTABUTENH MO3UTHBUCTCKOTO
HaIpaBJIeHHs] B HayKe MEXIyHAPOIHOTO MpaBa. [I03UTUBUCTHI pacCMaTpPHUBAIOT JEHCTBYIOIIEE B KOH-
KPETHBII MOMEHT U B KOHKPETHOM I'OCY/IapCTBE WM COOOIIECTBE TOCYAAPCTB MpaBo. [j1st HUX «1o3u-
THUBHOCTb IPaBa O3HavyaeT ero (hakTHUEeCcKoe CyIeCTBOBaHuUE, AeiicTBue» 2!, [ToaTomMy uctopuieckue
(y’ke He NeWCTBYIOIIEe) UCTOUYHUKY TpaBa HE BBI3BIBAIM y HUX MHTEpECa, a K MEXIyHapOIHOMY
MpaBy JPEeBHEr0 NeproAa OHK TOIXOIUIIH C MO3ULIMI COBpeMeHHOCTH. VM He Bceraa ObUIM MOHSATHBI
MIPaBOBBIE AKTHI, KOTOPbIE HE OTBEYAIN CTPYKType U (popMe MO3UTUBHOTO UCTOUHUKA MEXIyHAPOI-
HOTO TpaBa, HalIpUMeEP MEXIyHApOJHbIE JOroBOpsl peruoHa IpesHero biavxnero Bocroka, Kuras,
WHayn, TOKyMEHTBl JUIJIOMATHUYECKOW TMEperucKy MpaBHUTesiell TOCyAapcTB, JOTOBOPHI B (opme
oOMeHa nrchMamH U JIp. VIMEHHO MOSTOMY Cpeiv COTHH JJOTOBOPOB €THIIETCKOTO U XETTCKOTO peru-
OHOB HCCJIEJJOBATETN-TTO3UTHBUCTHI YACTAIN O0Jlee-MeHee Cepbe3HOe BHUMAHUE JIMIIIb HECKOJIBKIM:
JoroBopy meconoramckux ropogos Jlarama u Ymwmsr 3100 r. 1o H. 3., noroBopy uaps xertoB Cyn-
nutyiuymsl ¢ ripaButeieM Mutannu [lartuBazoit 1350 r. 10 H. 3., noroBopy Pamzeca Il ¢ napem
xertoB Xarrycwiu II1 1276 1o H. 3. 1 HEKOTOPLIM JIPYTUM.

Hanniexammii mpaBoBoOid aHa M3 MOAOOHBIX ICTOYHUKOB HEMPEMEHHO MOTpeOyeT nepeocMbIc-
JIEHWSI YCTAHOBUBIIMXCSI JOTM M YCOBEPILIEHCTBOBAHUS TPAAUIMOHHBIX METOJOB HCCIIENOBAHUS.
Vo6exnenue B rpeoOnaaHAu BOWH W HACWINS JOJUKHO OBITh MIPEOIOIEHO B pe3y/bTaTe aHajinu3a
MCTOYHUKOB, CBUETEbCTBYIOIIUX O CO3[AHIH COI030B, JIMT, 3aKTIOUEHUH JOTOBOPOB O B3aUMOIIO-

2 Makcumos C. H. ITpaBoBast peasIbHOCTb: OMBIT (PUIIOCO(CKOro ocMbiciaeHus. Xapskos, 2002. C. 38.
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MOIIIY ME3KTy CYOBEKTaMM JPEBHETO MEXIyHapOJHOTO IIpaBa. A UCTOYHUKHU HEITPABOBOTO XapakTepa
JOKa3bIBAIOT, YTO HEPEKO TUIEHHbIE CTAHOBUJIUCH B CTPAaHE 3aXBAaTUMKOB BBIJAIOIIMMUCS U yBaXae-
MBIMHU YYEHBIMH, TIOJIKOBO/LIAMHU, TIeJaroraMu, a 3aXBau€HHbIE IIPAaBUTEIN HEPEIKO BO3BpALAIUCh
Ha CBOM TPOH, 3aKJTIOUMB COOTBETCTBYIOLIHIA JOroBOp ¢ nodeautensiMu. To ke MOKHO CKa3aTh U O
HEOOXOIMMOCTH TIEPEOCMBICJICHUSI BOWH B APEBHEM MEkIYHAPOIHOM OOIIECTBE, KOTOPOTro TpedyeT
aHaJIM3 COOTBETCTBYIOUIMX MPABOBbIX MCTOYHMKOB. [locieqHue CBUIETENbCTBYIOT, YTO 3a/0Jr0 JO
3akmoueHns JKeHeBckux KoHBeHUMI 1949 r. o 3amure %epTB BOMHBI U JJOTIOTHUTENIBHBIX POTOKO-
7I0B K HUM 1977 1. MesxayHapoIHoOe MpaBo qpeBHer MHauu npexycMaTpuBaiio 00s3aTe/IbCTBa BOIOIO-
X CTOPOH B OTHOILIEHUH COOJMIONCHUS TPaB I'PakIAHCKOTO HACEJICHNsI, YMEHBIIICHUS YMCIIa JKEePTB
BOIHBI, €€ T'yMaHW3aL1K.

KoneuHo, HOpMbI M1 HIHCTUTYTbI APEBHETO MEXIYHAPOJHOIO MpaBa HE COOTBETCTBYIOT CBOUM
COBpEeMEHHbIM aHajioram. O1HaKko B IPOLIECCE MX UCCIIEJOBAHKS yUeHbIE IOMYCTUIIM €1E OIHY METO-
JOJIOTUYECKYIO OIMOKY — MOMBITAIMCH MPOAHATN3MPOBATH APEBHEE MEKIyHAPOIHOE MTPABO C COBpE-
MEHHBIX UM MO3UIMI 63 yueTa (pakTOpOB, BOSMOKHOCTEN M IBMIKYILIMX CHJT UCCIIEAYEMOro Meproa,
YPOBHS €r0 SKOHOMUYECKOT0, TIOJIMTUYECKOT0, KYJIbTYpPHOTO, PABOBOTO Pa3BUTHS, MOTPEOHOCTENH
APEBHUX HAPOJIOB M MX MHTEPECOB. AHAIN3 JPEBHUX MEXKIyHAPOJHO-TTPABOBBIX ICTOYHUKOB TpeOyeT
HOBBIX METOAOJIOTMYECKUX U METOIMYECKUX TOIXOH0B M OTKa3a OT YCTOSIBIIMXCS KOHCEPBATUBHBIX
MIpeJCTaBJICHUN.

dakTruyeckn HayKy UCTOPUM MEXYHAPOJHOTO IpaBa CeAyeT JUIb HaYMHaATh. Besip To, 4yTO
paccMaTprBaJIM Kak ee HayKy, B JeWCTBUTEIILHOCTH OBLIO JIMIIIb COBOKYITHOCTBIO pa3pO3HEHHBIX 3HA-
HUI, JIMIIIEHHOW BHYTPEHHEN CTPYKTYphl U eAuHCTBa. Ee mpeaMer yacto paccMarpuBaiu MO0 Kak
UCCIIe0BaHUE UCTOPUM (POPMHUPOBAHUS OTIEBHBIX I0TM U KOHLIENIIHH (1TyTast HayKy UCTOPUU MEX-
AYHAPOJIHOTO IpaBa C HAYKOUW UCTOPUM MEk1yHApPOJHO-IIPABOBBIX YUE€HUI, KOTOpasi, KCTaTH, TaKke
ere TpedyeT cBoero (popMupoBaHus), MO0 KaK UCTOPHUIO aHAIM3a MEKIyHAPOAHO-TIPABOBBIX (haK-
TOB WJIM WCTOYHMKOB, JIMOO KaK MCTOPHIO T€HE3UCAa HOPM M MHCTUTYTOB MEXIyHApOTHOTO TpaBa,
MO0 KaK UCTOPHIO TIOCIIEJOBATETbHOM 3aMEHbI OIHOTO ME3KIyHAPOJHO-TIPABOBOTO SIBJICHUS IPYTUM
(B rmodanpHOM Macitabe: YTpextckoro mupa Becrdanbekum 1648 r., mocnenHero — BeHCKUM KOH-
rpeccom 1815 r., nanee — Bepcanbckoit cucremoit 1919 r., kotopyio BriocieacTsuu, B 1945 r., 3ame-
Hwia OOH m . 11.).

Mexay TeM MeKIyHapoaHOe PaBo 00IaaeT T OCOOEHHOCTHIO, YTO, B OTIIMYME OT JPYrux
oTpaciei, TpeOyeT He TOJIbKO OCO3HAHUS Cyry0o IPaBOBOrO MAacCHMBa, HO ¥ IOHUMAHUS BIMSIHUS Ha
HEro OOIIEUCTOPUIECKUX, MOJTUTHUECKHIX, SKOHOMUUECKHX, PEJTMTMO3HBIX, MOPAJIbHBIX, HPABCTBEH-
HBIX U JaXe KyJIbTYPHBIX (pakTopoB. M KaxIblil IepUoj UCTOPUU MEXKAYHAPOIHOIO MpaBa XapaKTe-
pU3yeTcsl CBOMM COOTHOLIEHUEM 3TUX pakTopoB. [logxon kK M3yyeHMIO UCTOPUM MEXTYyHApOAHOTO
MpaBa KaK UCTOPUU TeX WA MHBIX HOPM MJIMA KOJIEKCOB HE MOXET MPUBECTH K OObEKTUBHOM OIIEHKE.
31ech HeOOXOAMMBI COBOKYITHOCTb 3HAHUI Pa3HBIX OTpaciell HAyKu M MEXJUCIIMTUTMHAPHBIN TIOIXO/L
K UCCJIEJOBAHUIO, PEIONATaloni IPUMEHEHUE HE TOJIbKO 3HAHUM, HO U METOJOB Pa3HbIX HayK.

OpHako OOJBIIMHCTBO MCTOPUKOB MEKAYyHApOAHOTO TpaBa HMCCIIENOBAIO CBOW IpEAMET
MMEHHO WCXO[s U3 TO3UIHIA OOIIEUCTOPUIEcKON MeToooriu. [Ipy 3ToM UCTOpUI0 MeXyHapo.-
HOTO TpaBa CBOAWJIM K TPOLIECCY MOCIIeJOBATEIbHOW CMEHBI (DAaKTOB, SIBJICHHH (Jalie OecCUCTEMHO
OTOOpaHHBIX ) U MX XapaKTEepPUCTHK. [laxke ropuandeckrue 0COOEHHOCTH COOTBETCTBYIOIIUX MOX PEJKO
HaxXoOWaM cBoe oTpaxeHue. CyliecTByeT HEAOCTATOK M B OOIIEM IOPUIMYECKOM aHaIu3e IIeJbIX
MIEPUOIOB PAa3BUTHSI MEX/yHAPOIHOIO paBa, a BOMPOCH! €ro reHesuca, (opMUpOBaHUsl, CTAHOBJIE-
HUS1, ICTOPUYECKOM TpaHC(OpMaIiy HOPM, MHCTUTYTOB M OTpacjiel BOOOIIE MOYTH He MOABEPIJIHCH
IOpPUJINYECKOMY AHAIIU3Y.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasinen OO0 «JIutpec».

IIpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB II0OJHYIO JIETaJIbHYIO Bepcuio Ha JluTpec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.
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