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A. C. bapabam. «[lybanuHoe Hayauo pOCCHMICKOTO YroJOBHOTO IpoLiecca»

Anatosmii Cepreesuu bapaoam
IIyOoimmyHOEe HAYaJI0 POCCHICKOro
YroJIOBHOI'O Mpomecca

BBenenne

C 1 wions 2002 r. B Poccwmiickoit depeparun aeiictyer HoBblit YIIK. B cBoeit Ga3ucHoi yactu
OH KOpPEeHHbIM 00pa3oM orruaercs ot paHee jAeiictBoBapiiero YIIK PCOCP 1960 r. 3amena YIIK
PCOCP 0Ob1a Hen30exkHOM, U Bce 3T0 MoHUMaad. MiHOro u ObITh HE MOIJIO TOChe MpUHATUS 12
nexadps 1993 r. Koncruryum Poccuiickort ®epeparuu, e B 4. 3 cr. 123 ObUIO 3aKpervieHo, YTo
«CYZIOITPOU3BOJCTBO OCYILECTBJIAETCS HA OCHOBE COCTA3ATENIBHOCTU M PaBHOINPABUA CTOPOH». JTa
OCHOBa Hanuia ceoe orpaxenue B cT. 15 VIIK P®.

Heo6xonumocTh 3T0i 3aMeHbl PeICTaBUTENSAME JIMOEpaIbHO-IEMOKPaTUYECKOr0 HarlpasJie-
HUSI B YTOJIOBHO-TIPOLIECCYaJIbHOW Hayke 0OOCHOBBIBasIach cienyomum oopasom: «YIIK PCOCP,
npuHATEIA B 1960 rogy, oOMH M3 caMbIX CTapblX, €CJIM HE CaMblil CTapblil JOKYMEHT IIPEXHETO
pekuMa, KOTOPBIY IIPOJOJIKAET IEMCTBOBATh B COBEPIIEHHO HOBBIX ITOJMTUYECKUX U IOPUIMYECKUX
YCJIOBHUSIX. .. DTO 3aKOHOMEPHO U cripaBeanBo, uTo crapbiid YIIK PCPCP nocrosHHO noasepraercs
00OCHOBAHHOW KPUTHKE M B HEro BHOCATCS OECKOHEUHble M3MEHEHUsI M JOMOIHEHHs, YTO TO3BO-
JISIeT KOJEKCY eCTBOBATh U XYA0-O€IHO PeryJMpoBaTh HEMPOCThIE OTHOIICHHSI, CKJIaJbIBAIOIINECS
NIPU paccieoBaHuy M CyJeOHOM pacCMOTPEHHMH YTOJOBHBIX Je1. Bmecrte ¢ Tem onacHo, korja ciie-
JOBaTeH, J0O3HABATENH, TPOKYPOPHI U CYIbU BIHYKJIEHbI PYKOBOACTBOBATHCA 3aKOHOM, B KOTOPOM
HEBO3MOXKHO Pa300paThCsl U3-3a MAcChl MOMPABOK, BCTYMAOIMX B HEMPUMUPUMOE ITPOTUBOPEYrE
CO BCEMHU M3HAYAILHBIMU HOpMaMu Kofiekca» |. [TpuBeieHHOe 000CHOBaHME HEOOXOTUMOCTH 3aMEHBI
VIIK PC®CP B TOi1 YacT, rie TOBOPUTCS O OECKOHEYHBIX U3MEHEHMSIX W JIOTIOJTHEHUSIX, BIOJHE
IIPUMEHUMO U K HbIHE JEUCTBYIOIIEMY. 3a HENPOAOJLKUTEIBHBIN NIEPUOJ C MOMEHTA BCTYIIJIEHUS €TO
B CHJIy OBLIO NMPUHATO MHOTO (peJiepaibHbIX 3aKOHOB, KOTOpble BHecan B Kogeke maccy u3MeHeHuit
Y JOTNOJIHEHUM, TpUYeM OfIMH U3 Hux Obul npuHAT 29 Mas 2002 r., emie g0 Berymienus: Kogekca B
AefcTBHE. A ecii TOBOPUTh O KPUTHKE, TO TaKoH, kakas oOpymmBaercs Ha YIIK P®, He 3Han naxe
CTapbli KofieKc. KpUTHKYIOT €ro u cripaBa, U CJIeBa KaKk CTOPOHHMKH COCTSA3aTEIbHOTO TIOCTPOEHUSA
YTOJIOBHOTO MPOLIECCA, TaK U €r0 MPOTUBHUKHU. CTOPOHHUKY COCTA3ATENBHOCTH — 3a TO, YTO 3aKOHO-
JaTellb peaIn30BaJl €€ HENOCIIEI0BATEIBHO, TPOTUBHUKY — 34 Pa3pbIB [IPEEMCTBEHHOCTH.

[MonoGHOe cocTosIHME 3aKOHA, TEOPETHUECKUX Pa3pabOTOK HE MOXET YIOBJIETBOPHUTH MOTPEO-
HOCTU TPAKTUKHU, KOTOpash B HACTOsIILee BpPeMsl OKasajlach J1€30pHeHTHpoBaHHOH. OO 3TOM CBU-
JETEJILCTBYIOT Pe3y/IbTaThl IIPOBEJEHHOIO B paMKaX MCCJIEOBAHUS aHKETUPOBAHMS NPAKTUYECKUX
paboTHuKoB. EcTh 1Ba mMyTH npeononeHnsi HeraTUBHOM CUTYalluu: WM IPOAOJDKUTH MPOLIECC KOp-
PEKTUPOBKM COIEPKAHMS 3aKOHA ITyTEM BHECEHHUs 4Yepeno (peAepasibHbIX 3aKOHOB M3MEHEHWW U
JOMOJIHEHAN WJIN K€ BEPHYTbCSA K OCMBICIIEHUIO CYIIIHOCTM POCCHMCKOrO YIOJIOBHOI'O IIpoLecca, K
MOHUMAHUIO €T0 ITPUPOABI U HA OCHOBE 3TOT'O ONPEJEIUTh OCHOBHBIE MOMEHTHI, XapaKTEpU3YIOLIHe
YTOJIOBHO-ITPOLIECCYAJIBHYIO IEATEIBHOCTD, U UMEHHO UX IOJIOXKUTH B OCHOBY IPUHATHS HOBOTO YIO-
JIOBHO-TIPOIIECCYaJIbHOTO Kofekca. M3 3Tux AByX myTell HanOosee MmpueMiieM BTOPOi B CHITY TOTO,
Y10 OECKOHEYHOE JIaTaHWe 3aKOHA, OCHOBAHHOTO Ha CYIIIHOCTHBIX ITPOTUBOPEUUSX, ONpeesIseTcs He
JIOTUKOU €TO CTAHOBJICHUS Y Pa3BUTHUS, a UIEOTIOTUEN, TOTMTUIECKUM U aIMUHUCTPATUBHBIM PECYp-

! KommenTapuii k YronoBHo-nipolieccyanbHoMy Koaekcy Poccemiickoit @eneparmu / OtB. pen. U. JI. Tlerpyxun. M.: IIpocnexr,
2002. C. 16.
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A. C. bapa6am. «[lyomuyHoe Hauaao poCCUHACKOTO YTOJIOBHOTO IPOIIECCar»

COM, KOTOPBII MOXET ObITh 32ICWCTBOBAH TOW WJIM MHOW TPYIIION JIMII, 3aMHTEPECOBAHHBIX B U3Me-
HEHUSIX.

ABTOp paznenser xkenanue M. B. HeMbITUHON «TOHSTH TPABOBYIO MPUPOAY KOJIEKCA, OLIEHUTh
HE KOHKPETHbIE COfIepKaIlfecsi B HEM MHCTUTYTHI U HOPMBI, & TEHICHIIH, O0YCIOBUBIIINE UX TIPH-
HATHE. ..»2. 7151 93TOro HeoOXOOMMO MOHMMaHHE HA METOJOJIOTMYECKOM YPOBHE TOTO, UTO JIOJIKHO
OBITh 3aJI0}KEHO B OCHOBY KOJIEKCA.

Peanuzaryst ero no3BoiuT NpeyiokKUTh PEIIeH s, UCTIOIb30BaHNe KOTOPBIX HA 3aKOHOAATE b-
HOM YPOBHE MOKET IMPUBECTH K CO3IaHMIO YTOJIOBHO-TIPOIECCYAJBHOTO KOAEKCa, MOTYMHEHHOTO
OJTHOM JIOTUKE, YUYUTHIBAIOIIEH MHOTHE (haKTOPbI, 0OYCJIOBIEHHBIE UCTOPUEH POCCHIICKOTO HApOAa U
ero rocyJapCTBEHHOCTH, OTPaKAIOIIeH 00IEMUPOBbIE TEHAECHIIUU PA3BUTHSI YTOJIOBHO-TIPOIIECCYaTb-
HOW (hOpMBI, O)KUIAHUS, CBA3AHHBIE C €€ pean3allieid B COBpeMEHHOM poccuiickoM oodirectre. [1pu-
HATHE 3aKOHOaTeIeM (hOpMYIMPYeMbIX B 3TOM paboTe MpeIoKeHru i OyJeT crnocoOCTBOBaTh CTa0M-
JIM3AIUH U YTIOPSIIOYMBAHMIO IPABOIPUMEHHUTENTHHOM IEATEIbHOCTH, UTO, B CBOIO OYepe/Ib, CKaKETCs
Ha TOBbILLIEHUH €€ I(P(PEKTUBHOCTH.

PaccmarpuBaembie B paboTe mpoOaeMsl CrpyNIMPOBaHbl B TPEX pasesiax, CBI3aHHBIX MEKIY
coboii 1Mo cofepkaHuio. B pamkax mepBoro paszena BBISCHSIETCS OCHOBHOE HAYaJI0 POCCHHCKOTO
YTOJIOBHOTO TIpoliecca, YeM OHO OOYCJIOBJIEHO, BO BTOPOM OINpPEEAI0TCS Ha3HAUSHHE YTOJIOBHOTO
npolecca M ey YrOJOBHO-TTPOIECCYATbHOM JESTeIbHOCTH; 3TO TMO3BOJISET OMHUCATh MEXaHW3M
TO3HAHUSL M OIPEENUTh CyObEKTOB, OOSI3aHHBIX OCYILIECTBIISATH YrOJOBHO-TIPOIECCYATbHYIO Jesi-
TEJIbHOCTh, — COAEPKaHKEe TPEThEro pasziena. Yike U3 MpUBeJeHHOro BUIHO, UYTO B padoTe oOcyka-
eTCsl IMPOKUI KPYT MpoOsieM, pelieHre KOTOPBIX M0 OTAEIBHOCTH MPeiarajoch He pa3 ¥ MHOTMMU
aBTOpPaMM, HAUMHASI C YUEHBIX JOPEBOIIOIMOHHOTO MEPUO/IA.

[NonoGHas cTpykTypa paboThl ONpesessieTcs CleyIOIMMI OCHOBaHUSIMU: B JTIOOOM HCCIIe0-
BaHMH, Kak nrcan Orioct KOHT, JOMUHUPYIOT [1Ba MOAXOAA: CTATMUECKUNA — JIsl OOBSICHEHHS Jie-
MEHTOB M IMHAMUYECKHUI — JIJIs TPEABUACHHS OTHOIICHUI MEXAy HUMU U IAJTbHEHINEero pa3BUTHS .
B Hame Bpemsi, TOBOPsI O TOM e, YKa3bIBaIOT, YTO STH MOAXOb HE MOTYT OBITh OIIEHEHBI KaK JBa
MPOTUBOPEUMBBIX ITyTH MCCIIEAOBAHUSA: JIMOO NETATBHBIN aHAJIN3 CTPYKTYPHBIX JIEMEHTOB M TOCIIe-
Ayiolee TOHUMaHUe CBSI3eH Mesk/1y HUMU, JTMOO U3yUeHre CBSI3eH U MOTyYeHre 3a CYET ITOTO Mpe-
CTaBJIeHUs 00 37eMeHTax ",

[Nonaraem, uto M0OOE HCCAEIOBaHUE JOJKHO COYETaTh 3TU JBa monaxozaa. Bompoc B ToM, C
Yero npaBWibHeW Hauyath. [IprBeieHHBbIE BBIIIE BHICKA3bIBAHUSI OTBETA HA HETO HE JAIOT, B MPOIIeC-
CyaJIbHOM e JIMTepaType peKOMEeHyeTCsl HAUMHATD C JeKOMITO3UIMY siBieHus . U, onsth ke, npu-
MEHSITh €€ MOKHO T0-Pa3HOMY: JIMOO, BHIAEINUB CTPYKTYpPHBIE JIEMEHTHI, POAHATM3UPOBATh UX U
TI0CJIE STOTO MOHSATH CBSI3M MEK/ly HUMU; JIMOO HAYATh C BBIIEJICHHUS U M3yYEHHsI CBSI3€H M HA OCHOBE
3TOTO MOJTYYUThb NPE/ICTABICHUE 00 IEMEHTaX.

bBe3 nekomMno3unyy HeBO3MOKHO U3YUUTh SIBJICHHE, HO MOXKHO JIM MPABUIILHO BBIIEIHTH 2J1e-
MEHT, He TIOHMMasi MEeXaHW3Ma B3aMMOIEHCTBHS M3yyaeMoro siBjieHus1 ¢ aApyrumu? Moxer ciy-
YHUTBCS, UTO, BBIIEJISISI HEUTO, MBI, UCXOJIsI U3 CBOETO OIIMOOYHOrO MPEICTABIICHHsI, CIIOCOOHBI Pa3o-
pBaTh, Jake HE Keyasi TOro, CTECTBEHHbIE CBSA3U M BMECTO JICHCTBUTEIILHOTO JIEMEHTA IPE/ICTABUTh
TO, YTO HAM KaXXeTCsl TAKOBBIM. PaboTy criefyeT HaumHaTh He C JEKOMITO3HMIIMI HMHTEPECYIOIIEro sBJie-
HMUS, & C IOHUMaHMS er0 MecTa B cucTeMe 0oJiee BRICOKOTO PaHra, C BBISICHEHHSI €r0 IpeIHa3HAUSHHUS.

2 Hemwimuna M. B. Poccuiickast Mogelb yronoBHoro nipaBocynusi // Ilarpaecar et kadeape yrojgoBHoro rpoiecca Ypl'TOA
(CION): Matepuansl MexayHap. Hayd. — MpakT. KoH., T. EkarepunOypr, 27-28 sus. 2005 r.: B 2 u. Exarepunoypr, 2005. Y. 2.
C. 134.

3 Konm O. Hyx nosutusHO# (procodun // Texctsl o ucropun cormonorun XIX—-XX B. M., 1994. C. 17.

4 Cwm, Hanpumep: Boakoe A. M., Mukaose IO. B., Connyesa I'. H. [lesitenbHOCTh: cTpyKTypa U peryinsuus. Ilcuxonornueckuil
a”Hayms. M.: Uzg-Bo MI'Y, 1987. C. 139.

3 Cwm.: Tonuan FO. A. DYHKIMOHAITHEI aHATA3 YTOJIOBHOTO CyIONIPOM3BOJCTBA: II0CTAHOBKA Ipobiembl// TTsmbaecat et kadenpe
yronossoro npouecca YpI'TOA (CIOUN): Marepuaisl MexayHap. Hayd. — IpakT. KoH., T. EkatepunOypr, 27-28 suB. 2005 r.: B2 u.
ExarepunOypr, 2005. 4. 1. C. 193.
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A. C. bapabam. «[lybanuHoe Hayauo pOCCHMICKOTO YroJOBHOTO IpoLiecca»

W nanee, chopMrpoBaB Ha 3TON OCHOBE MPEACTABICHHE O eI MHTEPECYIOIIETO SIBJICHHUsI, paccMaT-
pUBaTh €ro KaKk CUCTEMY, aHAIM3UPOBATh B3aUMOCBSI3H, CYIIECTBYIOIIHE B ee pamKax. [lepeceuenue
9THX B3aUMOCBSI3eH JaCT HAM XapaKTePUCTUKY JIEMEHTOB, MbI TOMMEM UX MECTO U POJib B CHCTEME
Y TIPUMEHUTEJIBHO K POJIM HAJIEJIMM UX COOTBETCTBYIOIIMMHU CPEICTBAME PeaTU3aIliH.

JIMHaAMUYECKMIA TTOAXOM K UCCIIEIOBAHUIO, BBISICHEHHE B3aUMOCBSI3eH MMO3BOJISIOT ONPEIeUTh
CTaTUYECKHUE Y3JIbl B CHUCTEME U JAI0T BO3MOKHOCTh NMPEABUICTh UX JalibHelee pasputre. Crieo-
BaTeJIbHO, BBISICHEHHE B3aMMOCBSI3e/ — OCHOBA /11 IOHUMAHUsI CYIIIHOCTH JIEMEHTOB.

[TpuHsAB U3NOXEHHBIE cOOOpakeHHsI, He Oyay4r M3HAYILHO CTOPOHHUKAMHM WJIM TIPOTUBHU-
KaMH COCTSI3aTEIBHOTO POCCHICKOTO YTOJOBHOTO MPOIIECCa, Mbl M CTPOMJIM HUCCIIEI0BaHKE TPodieM
YTOJIOBHOTO Tporiecca. HOHM moaxom, Kak Ham KaXeTcsl, IPUBOAWII U TIPUBOIUT UCCIIe0BaTeNeH K
TOMY, 4TO, OepsiCh 3a pellieHNe TeX WM MHBIX MPOOIEM YroJOBHO-TIPOIECCYATbHOM eI TeIbHOCTH,
OHH HaBSI3bIBAIOT MPOLIECCY, UCXOMs U3 MPUHSATHS COCTA3ATEIbHOTO HaYasIa Uik Ha OCHOBE €ro OTTOp-
JKEHUsI, CBOE TPE/ICTABICHUE O HEM, JIEMEHTHI e AeSTeTbHOCTU BBIACISIOTCS TPOU3BOJIBHO, CTOMb
K€ TIPOU3BOJILHO pelaeTcsi BOMPOC O (PyHKIMSIX CyOBEKTOB JiesiTebHOCTH. [Iporucxoaut 3To 3ava-
cTyio 6e3 JeMOHCTPAIM OCHOBAHWM, KOTOPbIE, BO3MOXHO, U CAMUMU UCCIIEIOBATENISIMUA HE BCETraa
oco3HaTcs. Kak mpaBuiio, IMU He CTaBUTCS BOIPOC O TOM, KAKMM JOJIKeH ObITh POCCUICKUI YTo-
JIOBHBIM TIpOLIECC U, TJIaBHOE, MoyeMy? A eciii CTaBUTCS, TO TOJBKO (hPOPMYJIMPYIOTCS TIOIXOABI K
OLICHKE CYIIIECTBYIOIIETO KOAEKCa, HO He TIPEIbSIBIISETCS pe3y/bTaT UX peanu3auuu. [la u npeara-
eMble TTIOJXO/bI He Beera Oe3ynpeyHbl.

AHanu3 ucclieqOBaHMi TPeIIIECTBEHHUKOB CBU/IETENILCTBYET, C OMHON CTOPOHBI, O ITyOOKOM
MPOPadOTKE OTIACTBHBIX MPOOJIEM TEOPUH YTOJIOBHO-IIPOIIECCYATbHON ISATEIBHOCTH, C IPYrol — 00
OIpe/IEIeHHBIX METOIONIOTMYECKUX HEJOCTaTKaX, HAIMYKME KOTOPBIX MEIAeT 0 KOHI[A MPaBUIbHO
TMIOHSATH CYIITHOCTh N3y4YaeMOro sIBJIEHHS — yrojloBHOro mporiecca Poccun. Ha ux ycrpanenue u Obuu
HarpasJieHbl ycuius aBropa. Kpome Toro, ciieyetT OTMEeTHTh, 4TO OOJBIIMHCTBO padoT, B KOTOPBIX
paccMaTpHUBaIOTCSl UHTEPECYIOIIYE aBTOpa mpodsiemMbl, Obln u3anb 1o npuHsatus YIIK PO 2001 r.,
a colepKalrecsi B HUX BBIBOIBI U MOJOXKEHHWS] OCHOBAHBI Ha MIPEKHEM YTOJIOBHO-IIPOLIECCYATHHOM
3aKOHe.

B xoze mpoBeaeHHOro uccieioBaHusl YIaJI0Ch BBISIBUTh TEHICHIIMH Pa3BUTHUS YTOJOBHO-TIPO-
1ieccyaibHON (DOPMBI, yUeT 0OCOOEHHOCTE! ITOTO Iporiecca B Poccru mo3BoIMII MPeIoKUTh y3/IOBbIe
MYHKTHI ONTUMAJIbHON MOJIENTN YTOJIOBHO-TTPOIIECCYATbHOM eI TebHOCTH, CBOOOIHOM OT CHCTEMHBIX
MPOTUBOPEUMI M HEIOCTATKOB JIEUCTBYIOIIETO 3aKOHA. MoJiesiu, UCTOKM KOTOPOU JIeKaT B UCTOPUU
Hapoya. [ToHnMaHue 9TUX MCTOKOB MO3BOJISIET TOBOPUTH HE TOJIBKO O TOM, KAKMM ObLT TPOIIECC, HO
Y KaKUM OH JIOJDKEH OBITh M [ToYeMy.

B pabote 060CHOBBIBAETCSI, YTO POCCUACKUIA YTOJIOBHBIN MPOIECC JTOMKEH CTPOUTHLCS Ha Iy0-
JIMYHOM Hayvajie, KOTOpoe HUKOMM 00pa3oM Hellb3s1 OTOXKIECTBIATH C MPUHIUIOM. Kak Hemb3st 3Toro
JeNnaTh ¥ B OTHOIIEHUH COCTSI3aTebHOCTH. U TO M ipyroe Hauasia HaxosATCs 32 paMKaMHU Tporiecca.
[TyO6mMYHOCTD M COCTSI3ATENIBHOCTD — 9TO KBUHTICCEHIIMS CYTH OOIIECTBEHHBIX OTHOIIIEHUH, KOTOpPBIE
CJIOXHJIUCh B PAMKaXx COIIMyMa IO BIMSIHUEM OObEKTUBHBIX (DaKTOpOB. B oHMX ciydasx 3tu ¢ak-
TOPBI TIPUBEJM K MPEBATMPOBAHUIO OOIMX MHTEPECOB (MyOIMYHOE HAYaso), B JPYTUX — YACTHBIX
(cocTsA3aTeIbHOE HAYaIo).

B pabote Ha OCHOBE aBTOPCKOTO MOHMMAaHUsI CyITHOCTH POCCHICKOTO MPOIecca BBISBISIETCS
BEChb CIIEKTP OXKUAAHHIA OOIIECTBA, CBA3AHHBIX C peaslu3aliei yroJoBHO-TPOIECCYaTbHOM NesITelb-
Hoctu. [Ipeanaraemast peakiyst CTaTbi O HA3HAYSHUH YTOJIOBHOTO IMPOIIeCca CITyKUT OCHOBOM (hop-
MYJIMPOBAHUS 1IeJIel yTOOBHO-TIPOIIECCYaTbHOM AEATebHOCTH, CPEAN KOTOPBIX BIEPBbIE Mpe/ia-
raloTcst 0OCTOSITENNbCTBA, YCTAHOBJIEHHE KOTOPBIX 3HAYMMO 7Sl OTpeesieH|s] Mepbl BO3ACHCTBHS B
OTHOILICHUH JIMIIA, COBEPIIMBIIIETO MPECTYIUICHHE.

C mo3unuii BBISIBJICHHOTO MyOJIMYHOTO Havajda POCCHKCKOTO YTOJIOBHOTO Ipoliecca MCClie-
AyeTcst BOIPOC O CXeMe OpraHM3alliy TO3HABATEIbHON AEATebHOCTH, COOTBETCTBYIOIICH €My.
Hcrnonb30BaHue QUATEKTHUYECKON JIOTUKU M METOAOJIOTMHM CUCTEMHOTO TMOJX0/a TO3BOJIMIIO Bbljle-
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A. C. bapa6am. «[lyomuyHoe Hauaao poCCUHACKOTO YTOJIOBHOTO IPOIIECCar»

JIUTh YPOBHU W STallbl JJOKAa3bIBAHMS1, KOTOPbIE JIOJKHBI ObITh Peali30BaHbl B paMKax MO3HABATEIb-
HOM JIeATeIbHOCTH, TTOKa3aH MyTh Tepexoa OT He3HAHWS K 3HaHMIO O TIPOIIIoM coObTuu. Onpee-
JIeHHE Y3JI0B ITO3HABATEILHOM JICITENIbHOCTH (OOBEKTOB) JISKUT B OCHOBE OOOCHOBAHUS aBTOPCKOTO
MOHUMAHW S JI0Ka3aTeNIbCTB U COOTBETCTBYIOIIETO MPEeJIoKeHHs 3aKoHoAaTeo. B paboTte nokaszaHo,
KaKkuM 00pa30oM B IPOLIECcCe JIOKA3bIBAHUS JOJKHBI YCTAHABIIMBATHCSI CBOWCTBA M XapaKTEPUCTUKU
JI0Ka3aTeJIbCTB, UTO CJIE/lyeT MOHUMATh O] IEPBHIMU U BTOPBIMH. DTO, B CBOIO OUepe/ib, IIO3BOJIHIIO
YTOUHHTH COfIep)KaHNe OTHOCUMOCTH U JIOIYCTMMOCTH JIOKa3aTelIbCTB, JOCTOBEPHOCTH M JIOCTATOY-
HOCTH.

W3znaraemeie B 3T0i paboTe BHIBOABI U MPEAJIOKEHUS ObUTH MPEIMETOM MyOIMYHON 3aIUTHI.
Camble MHTEpECHBIE BOIPOCHI, 3aMEUYaHKsI U OTBETHl HA HUX M3JIOKEHBI B TOCJIEIHEM pasjene —
[MocnecnoBun. XoTsi B HAYYHBIX pabOTax He MPUHATO BBOOWUTH MOIOOHBIN pasjieli, aBTOP MOCUUTAI
ero HeOOXOOUMBIM ISl OoJiee TIIyOOKOTo pa3bsiCHEHUsI OTAEBHBIX TOJIOKEHUH, KOTOPBIE BBI3BAIN
OKUBJICHHYIO MOJIEMUKY. B 3TOM cltydae HeT HeOOXOIMMOCTH IPUBOAUTD (DAMUIIUU TeX, KTO CTABHJI
BOITPOCHI U TIPUBOJIMJT ApTYMEHTBI, CBUCTEILCTBYIOIIHE O BOZMOKHO MHOM PEIICHUH TOW WM MHOW
npoOJIeMbl, KOTOpasi 00CYKIaeTCsl B paMKax MpeJIOKeHHON paboThl. DT BOIPOCH MOIJIM BO3HHUK-
HYTb 1 y Bac, yBaskaeMblil uMTaresib, Py MPOYTEHUHU STOW KHWUTH, U OTBEYATh 51 Oyj1y UMEHHO Bam.

Bce ocHOBHbIE BOMPOCH M apryMeHTAIMsl 33/1aBaBIIMX WX CHCTEMaTU3WPOBaHbI MPUMEHU-
TEJILHO K pasjiesiaM padoThl U BhIICICHB KYpCUBOM. TakuM 00pa3oM, €Civ Y YUTAIOMEero OCHOBHON
TEKCT BO3HUKHET BOIIPOC, OH CMOKET OBICTPO HANTH OTBET Ha HETO B IOCJIECIIOBUH, €CJTH STOT BOIPOC
yKe 3a/1aBaJICs.

Yro KacaeTcs Toro, MovYeMy TOT MaTepuall He BKJIIOYEH B OCHOBHOM TEKCT: BO-TIEPBbIX, YTOObI
HE HApYIIUTb JIOTUKY M3JIOKEHHSI aBTOPCKOW apryMEeHTAIMU; BO-BTOPBIX — TO, YTO MOHSATHO OTHOMY
YeJI0BeKY, MOKET BhI3BaTh BOIPOCH y Apyroro. Ecnu Haiinercs yuTateib, KOTopoMy OyleT OHSITHO
BCE, UTO M3JIOKEHO B OCHOBHOM TEKCTe, TO eMy He moTpedyeTcsl BOOOIe 0OpaIaTbesi K STOMy pas-
neny. Ho Takoe B mpuHIMIe Bpsi 1 BO3MOXHO. ClieyeT MpU3HAThCS, YTO HEKOTOPbIE MOMEHTHI,
OCBeIllaeMble B paboTe, aBTOP CTaJl IOHUMATh OoJjiee SICHO TI0CIe TOro, Kak MOJy4rl COOTBETCTBYIO-
M BOMPOC WM 3aMedyaHue. ITO SBUIOCH ellle OTHUM MOOYUTETbHBIM MOMEHTOM /ISl BBEICHUS
JaHHOrO paszena. U, HakoHel, MaTepual, HOMEIICHHbIN B TOM pa3jielie, OTPakaeT YCTHYIO TUCKYC-
CHIO ¥ He BMEINACTCSI B PAMKH TPeOOBaHUH, MPESIBSBISEMbIX K HAYYHOMY TEKCTY.
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Paznea L. Ily0jimuHoe HAYAJIO0 M COCTSI3AaTEJILHOCTD
B POCCHIICKOM YrOJIOBHOM MpoIlecce

I'naBa 1. IIy0IMYHOCTDH: OCHOBAHUSI IPEANOYTEHUS

§ 1. O0ycCJI0BJI€HHOCTH MYOJHIHOT0 HAYAJIA
POCCHIICKOr0 YroJ0BHOIO Mpoiecca

Kaxnoe siBnenue umeeT cBoe Mmpolioe u Oyayliee, OHO KakK pa3 U SIBJISIETCS: MOMEHTOM Tiepe-
X0f1a TPOILIOro B Oyayiee. YToObI MOHATH SIBJICHUE, MbI JOJDKHBI U3YYUTh €r0 NCTOPHIO, BBISICHUTD,
YTO Ha Hee BIUSLIO, T. €. HeJIb3s1 OTPAaHUYMBATHCS U3yUEHUEM TOTO, UTO Mepe]l HaMHU MPEACTaBIeHO, —
IJIs1 TIOHUMAaHMS CYIIHOCTH HEOOXOIMMO MPOHUMKHYTh BHYTPb, B UCTOPHIO €ro pa3BUTHS. TOJbKO
TAKOU MOAXO]] TIO3BOJIUT MPABMIIBHO OOBSICHUTH HACTOsIIIEE. AKTYaJIbHOCTh UIMEHHO 3TOTO MOAXO0AA
CTAaHOBHUTCSI OCOOEHHO BaKHOM, KOT/Ia peub MJET O HOBAIMSX B CYILIECTBYIOIIEE /ISl K3MEHEeHUsI Oyy-
1iero. Eciv Mbl MpOM3BOAMM MOJIEPHHU3ALIMIO C YYETOM BBISIBJIEHHBIX 3AaKOHOMEPHOCTEN Pa3BUTHS, TO
3TO MO3BOJIUT CYIIHOCTH SIBJIEHUSI OOJiee MOHO Pealn30BaThCsl B HOBBIX YCIOBUSIX, OOECTICUUT Tep-
CIIEKTMBHOE Pa3BUTHE ee B Oy/ayIeM; MHOW MOAXOM, He YUUTHIBAIONINN CKa3aHHOE, SIBJISIETCS] HeHa-
YUHBIM.

C npunsaruem YIIK P®, npoBosriacuBimm B cT. 15 cocTsA3aresibHOCTh, MHOTHE KCCJIEJOBA-
TEJIM TIPUHSUTA ee KaK JaHHOCTb, He CTaBsl Mepe]] COOO0H BOIPOC, SIBJISIETCS JI OHA OTPaKEHHEM 3aKO-
HOMEPHOCTEW Pa3BUTHUS TOW OOLTHOCTH, KOTOpPOW Tpeiaraercs. [IbITaTbess HATH OTBET HA HETO,
OrPaHMYMBASICh U3YUYEHUEM MCTOPUM CaMOro Mpolecca, HEBO3MOXKHO, TaK KaK OCHOBAHUS MPEATIO-
YTEHUsI TOTO WJIM WHOTO Hayasa MpoLecCyasbHOW (POPMBI JIEKAT 32 €ro mpeaesaMud U OTPakaioT
MCTOPUIO HApOZa, POIIECC KOTOPOTo Mbl M3ydaeM. Vcropusi Hapona BeipabaTeiBaeT 0COOEHHOCTH €To
MHUPOBO33pEHHsI, TICUXOJIOTMH, [IEHHOCTHBIX MPEAIOYTEHHI, CTEPEOTHIIOB MTOBEICHUSI, OTpaXkasi 3TH
MOMEHTHI, YyTOJIOBHO-TIpoOIieccyasibHasi (hopMa BeIpaxaet ayiry Hapona. [1o ocHoBHOMY Havauty, sIBJIsi-
1omemMycs (pyHAaMEHTOM yrOJIOBHO-ITPOLIECCYATbHOM (DOPMBI, B OMPEAEIEHHON Mepe MOXHO CYIUTh
00 OCHOBHBIX OCOOEHHOCTSIX Hapoja, MpoIecC KOTOPOro Mbl u3ydyaeM. M eciv B CUJTy KaKuXx-JIu0o
MIPUYMH BBOAUTCS YTOJIOBHO-TIpOLiecCyasibHast (popMa, SIBIISIONIAsICS MPOILYKTOM Pa3BUTHS UCTOPUM
APYroro Haposa, TO y Hee HeT IIaHCOB Ha Oy/yIee, Tak ke Kak UX HeT y CyOTPOIMYEeCcKOro pacTeHus,
Nepecax€HHOrO U3 CBOEH POJIHOM MOYBH B TYHAPY. ['py3 mponuioro (hopMHUpPYET TO, UTO Mbl UMEEM
B HACTOSIIIEM, OH JISKHUT B OCHOBE TPAJIUIIUH, a TPAAUIIUS, KaK mrcai o0 3tom ®. DHresbe, «BO BCEX
BOOOIIIE 00IACTSIX UICOTIOTUH. .. SIBJISICTCS BEIUKON KOHCEPBATUBHOM CHIION» °.

[Tponecc popmupoBanus HacCTOAETO MHOTO(pAKTOPHBIN. Cpe/ii OCHOBHBIX B IIEPBYIO OUEPE/Ib
CJIeZyeT BBIACIUTH reorpauuecKoe MojoKeHNe N3y4aeMOoi CTpaHbl U BIMSHUE CPE/IbL.

Bpsin i coctsizaTenbHOCTh MOTJIa Obl BCTaTh HA HOTH B AHIVIMH, €CJT Obl OHA pacroliarajiach
Ha KOHTHMHeHTe. OCTpOBHOE MOJIOKEHUE, MPU HEPA3BUTOCTU TPAHCIIOPTHBIX CBSI3EH, MO3BOJIUJIO €
MIPOUTHU B OIpeIeJICHHON Mepe CaMOOBITHBIN ITyTh Pa3BUTHsA, B Pe3y/IbTaTe KOTOPOTO OHA Jlajia MUPY
0co0YyI0 YTOJIOBHO-TTPOIIECCYATBHYIO (POPMY — COCTSI3aTeNbHYI0, B OCHOBE KOTOPOW JIEKUT WHIUBH-
AyanbHOe Havaso. [[isi aHrIMYaHuHa JOM CTal KPEToCThIO MPek/ie BCEro MoTOMY, YTO TaKOM Kpe-
TMIOCTBIO B TIEPBYIO O4epeb ObLT ero octpoB. [logoOHast GnaronpusiTHast CUTYalUs CJOXKUIACH U IS
HEKOTOPbIX 3aMOPCKMX aMEPUKaHCKUX KOJMOHUW AHIMu. Ho He cocTa3aTesbHbIi aHITIMACKUI TIPO-
1iecc — MpeaMeT HaIllero MHTepeca, a PyCCKUM.

® Mapkc K., Snzenvc ®. Cou. T. 21. M.: Homur, mat., 1961. C. 315.
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dopmupoBaHKMe PYCCKOrO THOCA MPOXOAWIO HE B MPOCTHIX ycioBusx. Ilocie oKoHUaHUS
BEJIMKOT'O TIepecelieHr sl HAPOIOB CJIABSHCKHE IJIEMEHa, TIPEIKU PYCCKUX, TIO Pa3HBIM MPUYMHAM OKa-
3aIMch Ha niepegHeM doprocte ¢ Benukoit crenbio. CoxuteabcTBO co CTenbio MPOoAoIKaIoch Ha
MPOTSIKEHUM MHOTHX BeKOB. KOsKHOpyCCKUe cTerny, pacKUHYBIIMecs OT YepHOro Mopsi 10 CpeHero
TeyeHus1 Boiru, B cuily cBOMX ONaronpusITHBIX YCJIOBHM, KaK MAarHUT NMPUTATMBAIM CTEMHSKOB U3
Azun. OfiHa BOJTHA CMEHsLIa JIPYTYI0, W TIOIJIONIAs €€, UM BHITECHSISI, KaK 9TO MPOU30IILIO, HAllPH-
Mep, ¢ Oyirapamu, KOpeHHbIMU kuTessiMu Bonru. Be3ycinoBHO, Takue 3aMeHbl He 0OXOIUIHCh 63
BOOPYKEHHBIX CTOJIKHOBEHHUI MEKIY CIIABSIHCKUMH TJIeMEHaMH M HOBBIMH HACEJIbHUKAMU CTEIH, HO
HE 3TO OMNpEJENsIO UX COXHUTENbCTBO. Kakoe Obl HOBOE IJIeMsI HU TIPUXOIWIIO B CTEIb, OCHOBA €r0
KU3HENeATEIbHOCTH OblIa Ta XKe, YTO U Y TPEIbIIYyIIero, — CKOTOBOAYECTBO. [IJist 9TUX 1iesielt apea
oOuTaHus CIaBsH ObUT HEMOOXOMSAI] TaK Xke, Kak AJIs 3eMilefieiisl He roaurch crenu. Ha croco6
BEJICHUSI XO3SIICTBA BIMSIET OKPYXKaloliasi Cpelia, ¥ B JAHHOM ClIy4yae 3TO ObUIO ONpeAesIomUM s
(hopMupOBaHMs OCHOBBI B3aMMOOTHOIIEHUI MEXy pasHbIMU Hapoaamu. ClaBsiHaM He HyXHa Obla
3eMJIs1 KOUEBHUKOB, KOUEBHUKAM — 3eMJISI CJIaBsIH, T. €. He ObUIO OCHOBBI 1151 3aBoeBaHus1. HaoOopoT,
CYILIECTBOBAJI TIOCTOSIHHBIA MHTEpeC B OOMEHe MPOAYKTAaMU TpyJa MEXAy JIeCOM U CTernbio. Takou
TOBapOOOMEH HE MOT CJTY’KHTh YIOBJIETBOPEHHIO KOPHICTHBIX MHTEPECOB, MIOCKOJIbKY OH ObLT HATPaB-
JIeH Ha oOecrieueHre HOpMaJIbHOH JKU3HEJEeSITEIbHOCTH 1 OBbUT BHITOJIEH KaK CJIaBsIHAM, TaK U CTEIHSI-
KaMm. CIoXuICs onpeneseHHbll cuMono3’. PaBeHCTBO B ToBapooOMeHe BhIpa0OTAIIO Y CIIaBsIH OTHO-
IIIEHKe K JPYr'UM, KaK K paBHBIM ceOe. A BCIIeCTBHE TOTO, YTO IPYTHX B UICTOPUH CJIaBSH U PYCCKUX
ObLIIO MHOTO, TO C(POPMUPOBAJICS ONPEIEIEHHBIN CTEPEOTHUI OTHOIICHHSI, B OCHOBE KOTOPOTO — IPH-
HSTHE JPYTroro TakuM, Kako¥ OH €CTh, yBaXKEHHUE K ero HpaBam 1 0ObrdasiM. OTMedast 4epThl pyCCKOTo
caMmoObITHOTO Xapaktepa, JI. H. I'ymuneB npuBogut ciosa ®. M. JlocToeBcKoro, 4to eciu y (ppaHiry-
30B €CTh TOPIOCTb, JIIOOOBb K M3SIIECTBY, Y UCTIAHIIEB — PEBHOCTb, Y aHITIMYaH — YeCTHOCTD U JJOTOII-
HOCTb, Y HEMIIEB — aKKYPaTHOCTb, TO Y PYCCKHX €CTh YMEHHE NMOHUMAaTh ¥ IPUHUMATh BCE APYTUe
Hapoysl®. BeposTHO, 9TO MO3BOIMIIO PYCCKUM CTaTh HACTEAHUKAMH TaTaPO-MOHTOIBCKON UMITEPUH 1
C HeOOJBIIMMK BOMHCKMIMY CHJIAMH U YeJIOBEUYECKMMHU 3aTpaTaMy MPUBECTU TOJ] PyKY MOCKOBCKOTO
1apsi pa3Hele HApOAbl Ha OTPOMHOM TeppuToprn. OcoO0 MOKa3aTeTbHBIM B 3TOM OTHOIIICHUH SIBJISI-
ercst ocBoeHue pycckiumu Crubupu. OHM BOIIUIM B Hee Kak HOX B Macyio. HemanoBaxHy1o poJib B 9TOM
CHIT'PAJIO ¥ OTCYTCTBHE €CTECTBEHHBIX TIPErpaj Ajsl MpoaBrkeHus Ha BocTok (Vpanbckuit xpeder He
MOT' BBICTYNaTh B KaUeCTBE CEPhE3HOM Mperpasibl) U HALlEICHHOCTh PYCCKUX Ha T€ 3eMJIH, KOTOpBIE
HE TMPEe/ICTABIISsT MHTepeca AJis KOUEeBHUKOB, a TAKHUX 3eMellb B CuOupu ObLIO OUeHb MHOTO.

OnpepesneHHbIN apean 0OMTaHUSs, CIOCOOBI Be[IGHUST XO3SMCTBA, OMBIT B3AUMOJICHCTBUS C JIPY-
T'MIMU OTKJIQ/IBIBAIOT OTIIEYATOK Ha MCUXOJIOTHIO JIOOTo Hapoyia, BIMSIOT Ha ee (hopmupoBanue. Cten-
HbIe Hapo[bl B TOT MEPUOJ, KOTOPBIA MBI pacCMaTprBaeM, ObLTM TEPIUMBI K 4ykUM Ooram (y HHX
CaMUX UX ObLJIO MHOTO ¥ OTHOIIIEHHE K HUM OBUIO YKCTO PAIIMOHAIBHOE), IOBEPUYMBHI U APYKETIOOHDI,
He Teprieu npegareabcTBa. MUpoBo33peHue ux ObUIo co3eprarebHo. OTAAaBIIMCH BO BIACTH JPY-
rOro, OHU OBLTH YBEPEHBI B COOCTBEHHOM O€30MaCHOCTH, MMOTOMY KaK TaK ke Obl MOCTYNWIIU U C APY-
rum. Cynp0a Kosenbeka — pe3yabrar npeiaTesibckoro yOuicTBa MOHTOJIBCKHX TTIOCTIOB, M UMEHHO Slce
YuHrucxaHa JUIUIOMAThl JOJDKHBI ObITh ONaromapHbl 3a JUIJIOMAaTHYECKYI0 HEMPHUKOCHOBEHHOCTD.
Jlonroe coXUTENBbCTBO CIaBsSH U pycckux co CTenbio He MOIJIO HEe OTJIOKUTh HA HUX OTIIEYaTOK U B
sToM 1taHe. OcCOOEHHO MHTEHCHBHO 3TOT MPOLIECC MPOMCXOAMI B MOTPAHUYHBIX OONACTSX 32 CUET
YaCcThIX CMelTaHHbIX OpakoB. He uypanuch OpaTh B jKEHbI «KPACHBIX JEBOK MOJOBEIKMX» W KHSI3bSI.
Bocnmranuem chiHOBEW OHM HAYMHAJIM 3aHUMATBCS C TOTO BO3PACTa, C KOTOPOTO T MOIJIH IePKaThCS
B CeJlIe, a JI0 3TOro BOCIIUTAHUEM TOJTHOCTBIO 3aHUMATUCh MaTepH. [leTu OT CMellaHHbIX OpPakoB HU y
PYCCKHX, HU y CTEITHSIKOB He MOIBEPrajich TUCKpuMuHatuy. [Iporecc accuMuisiimm noimesn Hanoo-
Jiee MHTEHCUBHO C MOMEHTa, KOrjia XaHoM 3011010l Opzsl cTan Y30eK, MpUHSBIIMN MYCYJIbMaHCTBO.

n ymunes JI. H. [IpeBnss Pycpy u Benukas crens. M.: Meicib, 1993. C. 487.

8n ymunes JI. H. Ot Pycu k Poccun: ouepku aTHHYeckoit uctopuu. M.: Dxonpoc, 1994. C. 257.
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Kak uctbiii HeouT, OH Hauall SIpO UCKOPEHSITh CPEM CBOMX TOJJIAHHBIX S3bIYECTBO, X PUCTUAHCTBO
u Oynmusm. Te, KTO He kesasl 0TKa3aThCsl OT CBOEH BEpbl, BBIHYKICHBI ObLIIM OeXaTh, a OeKaTh UM
ObLIO HEKy/la, KpoMe Kak Ha Pych, B OTHOIIEHMH HAcelleHUsI KOTOpOW HU NpH Y30eKe, HU JI0 Hero,
HU TI0CJIe He OBLIO MOIBITOK HACAAUTh MYCYJIbMAaHCTBO, HA000POT, KX bl M3 XaHOB 30510ToN Op/ibl
TMIO/ITBEPIK /1)1 IIPUBUJIET MU TTPABOCIABHOM LIEpKBU. BOT Kak 00 3TOM nucai npogeccop MOCKOBCKOI
nyxoBHou akagemuu E. ['omyOuHCKMIA: «XaHbI MOHTOJIBCKHE BO BCE BPEMsI CBOETO MPOHOJIKUTEITh-
HOT'0 TOCHOJCTBA HaJl Poccreit 0CTaBIsiiv COBEpIIEHHO HEPUKOCHOBEHHOIO BEPY PYCCKHX U COBEp-
IIIEHHO HEHAPYITUMBIMH TIpaBa PYCCKOTO JTyXOBEHCTBA. A TakuM OOpa3OM... TSOHKKHA OMd OOXKHIA,
OOpYIIMBIIMICS HA HAC B BUJIE MOHTOJIOB, He ObUI, TIO KpaiiHel Mepe, OU4IOoM ISl [IEPKBH, UMEHHO
— He ObLT OMYOM TSl Hee, TI0 KpaifHel Mepe, CO CTOPOHBI €€ BHEIIHEeW CBOOO/B! ¥ BHEIITHETO TOJIO-
keHus. JlyXoBeHCTBO Harie ObIJI0 OCBOOOXK/ICHO XaHaMH HEe TOJIBKO OT JIaHEH, HO M OT BceX 0e3 U3b-
SITUSI TIONUTMH ¥ IOBUHHOCTEN»®. OCBOOOXICHUE OT IaHU M WUHBIX TIOBUHHOCTEW TIO3BOJIMJIO IIEPKBH
YKPENUTh SKOHOMHUYECKYIO, HEOJOTMUECKYI0, MOIUTUYECKYI0 MOIIb MTPABOCIABHS, YTO MO3BOJIUIIO
el OKa3bIBaTh YCUJIEHHOE BJIMSIHUE Ha COLMAJIbHBIE TIpoLiecchl .

KHs13bs1, 0COOEHHO MOCKOBCKHE, OXOTHO MPUHUMAIX OEryIeloB, TaK KaKk OHU B OOJIBIIMHCTBE
cBOeM OBbUIM OTJIMYHBIC BOMHBI, IaBAJI UM 3€MJIH, )KEHWIU Ha PYCCKUX OosipbiiHsX. [ToqoOHble mpu-
BUBKU BIIUSUIA HE TOJIBKO HAa BHEITHOCTh, HO U TIOABEPrajii KOPPEKIMM BHYTPEHHUI MUP CIIABSH,
BBIPa0ATHIBAIM HOBYIO TICHXOJIOTHIO M CTEPEOTHITHI oBeAeHus. Ha (popMupoBanue pycckoro aTHoca
Y KYJIBTYpbl KPOME CTEITHSIKOB OKa3aJi CBOE BJIMSIHUE, HO B MEHBILICH CTETeHH, U (PMHHO-YTOPCKHUE
ruiemeHa!' .

Pesynbrar 3THX MPUBUBOK HE 3aMeTUI OOHAPYKUThCS TMOCie OCcBOOOXIeHus Pycu ot roc-
nozictBa 3osotort Opapl. Ho yBUIETH €ro MOKHO TOJBKO B CPAaBHEHHHU, a CPAaBHMBATH MBI Oy/ieM C
OIHUM HapojoM, HacensiormuM [TupeHeckrii MoTyoCTpoB, — ¢ UCMIAHIIaMU. DTOT BHIOOp HamOosee
KOHTPACTHO MOKAa3bIBaeT, KaK peTMIMO3Hasi OCHOBA XKU3HU HAPOJIA CKA3bIBACTCS HA PEIICHUM OJJHA-
KOBBIX TIPOOIEM.

Vcnanus npumMepHo B TO ke BpeMmsi, 4To U Poccus, 0cBOOOAMIACh OT MYCYJIbMAaHCKHX 3aBOe-
BaTesiell, M OCTaBINMECS Ha ee TEPPUTOPUH apadbl CTATM OObEKTAMU OXOTHI MHKBU3UIIMU. B 1492 .,
KOTJJa MCHaHIIbl OTBOEBAJIM TOCJIEAHUI OIUIOT MaBpOB Ha MonyocTpoBe — I'panany, koponbs Pepnu-
HaH nooOeman octaBmrMcs B Vicmanny MaBpam, 4To OHU OyIyT ypaBHEHBI C UCTIAHIIAMHU B TTpaBax
¥ CMOTYT CBOOOJHO MCIIOBEIOBATh MYCYJIbMAHCKYIO Bepy. Ho 310 obelianue HUKTO He coOupasics
BRIONHATH. B 1499 r. kapauHan Cukeipoc, UCTIONHSBIIMN 0OS3aHHOCTH ITeHEPaIbHOTO MHKBU3H-
TOpa, HavaJl KAMIIAHUIO TI0 TIPUHYAUTEIBHOMY 0OpalieH!io MaBpOB B KaToruecTBO. MaBpam ObLIO
MIPE/JIOKEHO WM IPUHSATH KaTOJIMYECTBO, WM MOKUHYTH VICTiaHMI0, OCTaBUB KOPOHE U LIEPKBU BCE
HAKWUTOE, HO U MPUHSBIIIME KAaTOIMYECTBO HE MOIJIM YyBCTBOBATh ce0s1 B 6€30MacHOCTU. BombImH-
CTBO HOBOOODAIIIEHHBIX HE TOBOPUJIU MO-UCIIAHCKH, & CBSIIICHHUKH MO-apaOCKH, YCBOUTH JIOTMAThl
HOBOW BEphl B 3TOM cilydae ObUIO MPOOIeMaTUIHO, YTO JaBaji0 MHKBU3HIIMK MAcCy MOBOIOB OOBH-
HUTh OOpAIEHHBIX B €PEecH, CO BCEMM BBITEKAIOIIMMHU U3 3TOro mocieAcTBusiMu. Cxema GOpbObI
C MHAKOBEPYIOUIMMH 10 3TOro yke ObUla 0TpabOTaHa Ha MappaHax M MPUMEHsUIach K MOPUCKaM
HACTOJIBKO «y/Ia4HO», YTO HaHeC/Ia HEMOMPaBUMBIH YIepO UCIaHCKOM SKOHOMUKe. «B Banencuu, roe
YEeTBEPTh HACEJICHUsI COCTABIISLIA MOPUCKH, TIOCIIE UX M3THAHMSI TIPHUIIUIM B YIIAJJOK 3€PHOBBIE KYJIb-
TYPBbl, KYJBTYPbl CAXapHOTO TPOCTHHKA, pemMecna» 2.

MappaHOB ¥ MOPHCKOB OT KICIaHIIEB OT/eJIsiIa HEMPEeOoaoIuMasi TpaHuIla, JJIsl UCTIAHIIEB OHU
ObLIM Ipyrue, uyxue. Jlaxe rmocie mpuHATHS KaTOJIMYECKON BEphl ISl HUX HEBO3MOXHA OblIa acCH-

T onyounckuii E. Victopus pycckoit uepksu: B 2 1. T. 2. Ilepuon BTopoii, Mockosckuii. M.: KpyTulikoe narpuapiiee noaBopse,
1901. C. 39.

10 Bapuues E. C. IlpaBocnaBHasi IEpKOBb: UCTOPHS U colraibHas cyniHocts. M.: Co. Poccus, 1982. C. 53.

i IMonpotuee cM.: Tpybeyxoii H. C. O TypaHcKOM a7ieMeHTe B pycckoii KynbsType// Poccust mexy EBponoii u Asueit: EBpasuiickuit
cobnazH. M.: Hayka, 1993.

2n pueynesuy U. P. nkBusuuus. M.: 3a-Bo nonwur, jur., 1985. C. 253.
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muisiuyst. [Ipy Ha3HaYeHNH Ha TOCyAapCTBEHHbIE JOKHOCTH, TTPY MTPUCBOSHUH O(DUIIEPCKOTO YHMHA,
BCTYIUICHUH B JIyXOBHOE 3BaHME M MOHAILIECKUI OPICH, Ha MPENoAaBaTesIbCcKylo JOKHOCTh B YHU-
BEPCHUTET U B JPYTUX CIyYassx TPeOOBAJICSH CepTU(PHUKAT «UHCTOTH KPOBH».

Ha Pycu nudero nogo6Horo He 6b10. Vnest HalMOHAIBHOM MCKITIOUUTEIBHOCTH ObUIa TykIa
PYCCKHM JTIOJSIM: TIAaTpUApPILUI TPECTO MOT 3aHATh MOPABUH HUKOH, a pycCKUMH apMUSIMU KOMaH-
JoBaTh MOTOMOK yepeMmucoB IllepemeTseB u Tatap — KyTy30B. 1 Takux npumMepoB MHOKeCTBO. [py-
roe OTHOIIEHHE PYCCKMX K MHBIM HApOJaM, UX Bepe 0OYCJIOBJIEHO HE TOJIBKO TOITUM COXUTETbCTBOM
co Crenblo, HO M MEHBILIEW PEJTMTUO3HONM HETEPITUMOCTBIO ITPABOCIIABUS.

Ho ectb 1 cxoxue MoMeHTHI B cynbOe Vicnanvu u Poccum — mocsie 0cBOOOXISHHSI OHU TIpejI-
CTaJI Tiepe]] MUPOM MOIIHBIMU TOCYAapCTBAMU. DKCIMAHCUSI OHOTO PaclpOCTPaHUIIACh HA JPYrou
KOHTHHEHT Y BBUIMJIACH B KECTOKYIO KOJIOHUAJIbHYIO MOIUTHKY, Pa3BUTHE JPYTrOro MOIILIO IO HApaB-
JIEHUIO TIOCTOSTHHOTO TIPUPAIIIEHH I TIOTPAaHIMYHBIX TEPPUTOPHIA C TIOCTETICHHOM, KaK MPaBuJIo, 100po-
BOJIbHOM aCCUMIJISIIIEN HApOIOB, XKUBYIIMX Ha 3TOM 3emJie. Pa3niuuHoe OTHOIIEHHE K KOPEHHBIM
HapojaM MOXHO OOBSCHUTH ABYMs (haKTOpaMU: HEIOJITMM COXKUTEILCTBOM HCIHAHIIEB C APYTUMH,
Yy’KIBIMH TIO KYJIbTYpe HapOIaMH, B CUJTy TOTO MX ICHXOJIOTUSI MaJIO OTJIMYAIACh OT MCHXOJIOTUH
APYTUX eBPOINEHCKMX HAPOIOB; OTJIMUMS TH ellie OoJiee CIIaXUBATICH TEM, UYTO UCTIAHIIBI ObLITH KaTo-
JIMKaMU B OTJIMYKE OT MPABOCIIABHBIX PYCCKUX — 3TO BTOPOoM (pakTop. B crity ero BaskHOCTH OH OyeT
paccMoTpeH OTAebHO. M BOT Kora 3TW JiBa HapoJa BBHIIUIM Ha €BPOMEHCKYIO CIEHY, OIHH ObLIH
MIPU3HAHBI CBOMMH, a IPyTHe, B CUJTY SIBHBIX OTJIMYMIA, ObLIIM OTTOPTHYTHL. MOMEHTOM Havajia OTTop-
JKEHUsI CTAJIO MTPUHSTHE PYCCKUMU MPABOCIIABUSI.

Wcnanus u Poccust ctany MOITHBIME FOCYIapCTBaMU, MTPOMIsA Y 3aBOeBaTesIel KOy BIaCTH.
B sTOM mane pycckue okazaauch NpUMEpHbIMU yueHUKamu y 3osotor Opabl. CTpyKTypa, cxema
B3aMMOJICUCTBUSI MEK/Iy Pa3IMUHBIMU JIEMEHTAMH BJIACTH ObLIM 3aMMCTBOBAaHBI, U HE 0O€3 TOJKY.
Camu 3aBoeBaTe M BCEMEPHO CIIOCOOCTBOBAIM MPEOJOJICHHIO YAEIbHOU pa3npodneHHocTH. «Ecmm
Ha Pycu HaunMHanmach KHsDKeCKast yCOOMIIA, XaH MPUCHLIA CApCKOTO EMUCKONa ¢ TaTapCKUM OeKOM
(00s13aTeIbHO XpUCTHAHUHOM), ¥ OHH PEIaIv CIIOPHBIE BOIPOCH Ha KHSKECKUX che3fax. Ecim Kro-
TO HE CUUTAJICS C IPUHATHIM PEIIEHUEM U TIBITAJICS MPOIOIKUTH YIEeTbHYIO BOWHY, €ro MPHHYXJAJH
K MHUpY C TOMOIIBIO TAaTApCKON KOHHUIIbI» 3. KOHIIeHTpalus BlIacT B pyKax OJHOTO KHsI3s ObLia
B UX MHTepecax. /KuBsl B OTJaJIeHUH OT 3aBOEBAHHBIX, Oy/yuH 3aHTEpPECOBaHbI B OecrepeOoiHOM
MIOCTYTIIEHUH JIaHW, OHM BCEMEPHO TMOAEPKUBATN M YKPEIUISUTH BJIACTh MOCKOBCKOTO KHsI351, 0Oec-
MIEYMBAIOLIETO UM TIOCTOSIHHBINA MTPUTOK I0XOI0B, HO MOCKOBCKHME KHSI3bs1, BBINOJHSISA 3Ty HeOnarogap-
HYIO MHCCHIO, He 3a0bIBAJI U O CBOMX MHTepecax. KOHIIEHTpHpys B CBOMX pyKax OrpoMHbIe (puHaH-
COBBIE CPEICTBA, OHH, TJIe TIOJIKYTIOM, TJIe BOCHHOH MOIIIBIO, IPUBOAMIIN K TIOCTYIIAHUIO HEMTOKOPHBIX
cocezielt, 00beIUHSIs 3eMJTH BOKPYT MOCKBBI, TEM CaMbIM MCIIOBOJb CO3/IaBasi €IMHOE TOCYapCTBO.
«BrnacTp xaHa cien1anoch TOM CHIION, BOCTIONB30BABIINCH KOTOPOW MOCKOBCKHUE KHSI3bs1 IIPEBO3MOTIIN
HEHTPOOEIKHBIEe CHITBI YCTBHOTO cerapaTu3mar 4,

3anava oObeiMHEeHHs o0Jeryaiach TeM, YTO MUPOBO33PEHUE Y PYCCKUX OBLJIO OIHO — MPaBO-
CcJIaBUe, OHO BO MHOTOM TIOCITYKHJIO MEOJIOrMYECKO OCHOBOH €JMTHCTBA HApO/Ia U €IMHCTBA BJIACTH.
ITO eaUHCTBO OBUIO BBICTPAJAHO TOJ] THETOM MOHTOJIbCKMX 3aBOEBaTeNeH U TOJ] TIOCTOSIHHOM yrpo-
3011 MOPadOIeHNsT KATOIMYECKUMHU «OpaTbsiMi». [TocieiHee ObLI0 ropaso cTpaiiHee. 3aBOeBaHUE
Pycr MOHro1aM1 HAaCTOSIIIIMM 3aBOEBAaHMEM Ha3BaTh TPYAHO: BO B3SITBIX TOPOJIaX OHU HE OCTABJISLIH
MOCTOSIHHBIX TAPHU30HOB, HE CTPOMJIM CBOMX KPETOCTEeH, He OTOMpAH ISl CBOUX HYX[| 3eMJIH, T. €.
HE CEJIMJIMCh CPey 3aBOEBAHHBIX CJIaBsIH, & CaMOe IJIABHOE — HE MOCSTaji Ha Jylly Hapojaa — ero
Bepy, KOTOpasi [UIsl CIaBsiH OMpeJesisijia He TONbKO MACOTOTHI0, HO U OCHOBBI OOBIIEHHOW KU3HH.
TaTtapckoe BIaIbI9eCTBO HE TPOHMKAIIO B OBIT TOKOPEHHOH cTpaHbl. [IOBUHOBEHUST OHM 1I0OMBAJIHChH
C MOMOIIIBIO KApaTeJIbHBIX OIEepaIiil UM IyTeM JEeMOHCTPAIIUH UX TIOATOTOBKH.

Br ymunes JI. H. Ot Pycu x Poccuu: ouepku stHuueckoit ucropuu. C. 133.

4 Knenunun H. A. Cesiroii GnaroBepHblil Benmukuit kHsa3p Anekcannp Hesckuit. M.: Ctpuxes, 1993. C. 7.
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WHave k 3aBOeBaHHBIM OTHOCUJIUCH KaTOJIIMKHU: OHU HE 3aXBaThIBI Ha BocToke GosbIumX Tep-
PUTOPUI, HO, IPUXO/Sl HA HOBBIE 3eMJIM, OOYCTPAaUBAIMCH HA HUX MPOYHO. DTOrO OHH JIOOMBAJIHChH
HE TOJIBKO C TIOMOIIIBIO CTPOUTEIBCTBA 3aMKOB, ITTaBHBIM OBLIIO JYXOBHOE MOPa0OILeHre: Bepa OTIIOB
M3rOHSIIACh, YIOPCTBYIOIIME YHUUYTOXAIMCh. Karonnyeckas arpeccusi OTIMyanach KpailHel Hetep-
MUMOCTBIO K IPyTMM BepaM, IIPAaBOCJIABHBIE /711 HUX ObLIM HE MPOCTO uykue — Bparu. VX HacTyn-
JieHue ObLIO PeIMTUO3HON BOMHOM, C TIOMOIIBI0 KOTOPOW YTBEPKAATIOCh MHOE PEJTMTHO3HOE MHUPO-
MOHMMAaHKE, YTO BJIEKJIO 32 COOOM CJIOM IMPEKHEro ObiTa U yKJIaga KU3HU. «3aBOeBaHHbIE 3aragom
00J1aCTU TEPSTM CBOM OOJIMK M CTAHOBMJIUCH 3aMaIHBIMI» 5.

31ech HeOOXOIMMO OCTAHOBUTHCS Ha BOIIpocax o ToM, nouemy B Kuesckoit Pycu ripu BeiGope
Bep MpeArnouTeHre ObLJI0 OTJAHO MPABOCIABHMIO, B YeM OCHOBA KOH(DPOHTALIMU MEXIYy KaToJue-
CTBOM U ITPABOC/IABHEM, KaKyI0 POJIb MOCTIEIHEE CHIrPpajio B (GOPMUPOBAHIM €IMHCTBA HAPO/A U TOCY-
JapcTBa.

K Tomy Bpemenu, kak Ha Pycu cranu BeIOMpaTh Bepy, B XpUCTUAHCTBE yXkKe MPOU30IIEIT pac-
koJ1. He BaBasich B CyIIHOCTB CIIOpa MEXAy KOHCTAHTUHOMOJIBCKUM Marpuapxom PotreM U namnoit
Huxomnaewm I, B pe3ynbrare koToporo B 867 r. KoHCTaHTHHOMOMBCKMIA cOOOp TTpeas namy aHadeMe 3a
HE3aKOHHOE BMEIIATEILCTBO B Jiela BOCTOYHOU IIEPKBH, OTMETHUM, YTO C ITOT'O MOMEHTA MPOU30IILIO
oTaesieHre 3arnajia oT OpToAOKcaabHOro Boctoka. @paHku U TATHHBI CTAIN YYKUMH [T TPEKOB, TaK
KaK B Teé BpeMeHa KOH(EeCCHOHAIbHBIE PA3IMUKsl UMeIU OoJiblliee 3HAUSHUE, YeM STHUUECKHE, OHU
TOILTA TIO CBOEMY IyTH pa3BUTHSI '°.

[Nepen kusA3eM Brnagumupom depeoni MpoILIH, ¢ U3JI0KEHUEM CBOMX JOTMAaTOB, MUCCUOHEPHI
OT KaToJNUIM3Ma, MyCYJbMAHCTBA, MyJau3Ma U MPaBOCTIaBUs, U TOJBKO CJIOBA TMOCIEAHUX 3allenu-
JIMCh 32 AyIly KHs35, ¥ Pych Oblia KpelieHa B paBociaBiy. BOoT Kak OMUChIBaeT MpoIecc NpUHATHS
9TOrO pelleHus LIEPKOBHBIN UCTOPUK: «bonrapckue mMycyipMaHe XBaIWIM CBOIO BEpY, U OMMCAHUE
MaromeToBa pasi HpaBHJIOCh CJIACTOIOOMBOMY KHSI310, HO 0Ope3aHre Ka3ajoch eMy HEHaBHUCTHBIM
o0psiIoM, a 3arpenieHre MITh BUHO — HECOBMECTUMBIM C 0ObIYasiMu Pycu. YcepaHbie ciiyru marbl
(PMMCKOr0) TOBOPWJIM O BEJIMUMH HEBUIMMOTO bora 1 HUYTOXEeCTBE MI0JIOB; CJIABHBIN KHS3b, 3HAS
3aXBaTHUYECKYIO TIOJIMTUKY Manbl, oTBevyast: "OTIpl HAalllM He TIPHHUMAJIHM Bepbl OT THambl'. Beiciy-
11aB MyZleeB Xa3zapckux, cripocuit: "['ie Baie oreuectso?" — "B HUepycanme, Ho Bor Bo rHeBe pac-
TOUYWJI HAC MO YykUM 3emiisiM", — roBopwid eBpeu. "W Bbl, Haka3piBaeMble borom, cMmeete *kenarh,
YTOOBI U IpyTrHie JMIIUIUCh CBOETO OTeuecTBa?" — OTBeYasl yMHBIN KH3b. HakoHeI, BBICTYIIaH ObLT
¢uocod — unok rpeveckuii. ToT, MokazaB HECHIPABEUIUBOCTh APYTUX BEp, MPEACTABIII COIEpkKa-
HUe Bubnum, UCTOpHIo MPaBOCIaBUSA U B 3aKJII0OYEHUE TOKa3aJl KApTUHY CTPAITHOIO cyaa OOXHs C
ydyacTreM IpaBeJHbIX ¥ IPelIHbIX. .. [pedeckuit mHOK noodemai kus3io: "Kpecruck u Oyzenis B paio
C nepBBIMH" (TO €CTb C MTpaBeTHUKAMU )» 7.

T 1 HaWBHBIE OCHOBAHUSI OKA3aJMCh PEHIAIONIMMU MPU BHIOOpE BEpbl — CKa3aTh TPYIHO.
B03MOXHO, yUUTHIBAJICH U OHU, HO CyIIIeCTBOBaIM 1 Oonee rimyounnsle. JI. H. ['ymuneB nuist o0bsic-
HEHUsI TOJOOHBIX MPEIIOYTEHII BBOAUT MPUHIIUIT KOMIUTUMEHTAPHOCTH, TOBOPSI O TIOJIOKUTETbHOM
KOMILTUMEHTAPHOCTH, OH MOJAYEPKUBAET, YTO 3TO OE30TYEeTHAsE CUMIATHS Oe3 IMOIBITOK MepecTpo-
UTb CTPYKTYpY MapTHepa, 3TO MPUHSITHE ero TaKMM, KakoB OH ecTh'®. B apyroit cBoeir pabote oH
0OBsICHSIET KOMIUIMMEHTAPHOCTh KaK MPUPOIHOE SIBJIEHHE, a He JIeJIo pyK vesnoBeka'”. besoTuerHas
CUMIIATHS SIBJISIETCS TAKOBOM, KOT/IA YeJIOBEK He JeJIaeT MOMbITKU MOHSTh, B CUITY Yero eMy MpUsTeH
APYrou, HO €CJIM OH 33JaCTCsl TAKOM LIeJTbIO, TO BBISIBUT OCHOBaHUs1. Eciu ke pedb ueT o HayYHOM
oObsicHeHUM (peHOMEHa, TO UCCIIeIoBaTeNb 00s13aH 3TO cenaTh. B MpoTnBOpeure co CBOMM IMOHMMA-

15 Knenunun H. A. Yxas. cou. C. 48.

16 IMonpotuee cm.: I'ymunes JI. H. QpeBusisi Pycb u Bemukas crens. C. 166-167, 241.
r ymunesckuii @. Vctopus pycckoii tepksu. CIT6., 1895. C. 24.

B ymunes JI. H. [Ipesnss Pycy u Benukas crens. C. 241-242, 378-379.

¥ ymunes JI. H. YepHas nerenpa: Ipy3bs u Heapyru Benukoit crenu. C. 34.
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HueM koMrummeHnTtapHoctd JI. H. T'ymuneB B cBoMX paboTax M 3aHUMAETCsl STUM — TIOUCKOM OCHO-
BaHMU MPEIIOUTeHNs], U BO MHOTUX CJIydasix Hallle MOHMMaHue 0a3upyeTcsl Ha ero apryMeHTaluu.

[TpuauHbl BHIOOpa NipaBociaBusi ObUTH 00YCIIOBIIEHBI PsIoM (hakTopoB. HegocTynmHocTh Kato-
JIMIU3MA JJ1s1 OCHOBHOW MAaCChl BEPYIOIIMX U3-32 JIATBIHU, HA KOTOPOW OCYILECTBIISLTCH OOrocmyxe-
HUS Y U3J]aBAJTUCh OOTOCTIOBCKHE KHUTH, YTBEPKACHHS, UYTO XPUCTHAHCKHE UCTHHBI TOHSATHBI TOJIHKO
TMIOCBSIIIIEHHBIM, JIeJIaJT KaTOJTMYECKOe yUeHHe HEMOHSATHBIM U B CHIIY 9TOTO OTIyTMBaomuMm. Jleno
JOXOWJIO JIO TOTO, UTO crienuanbHou Oyiion namsl ['puropus [X B 1231 r. MupsiHaM 3ampernanoch
ynrars bubmmo. [pennaranocs BEpuTh B TO, UTO OBLIO MOKPHITO TEMHBIM 3aBeCOM TaiiHbl. B Buzan-
THHU K€ «IIEPKOBHAS CITy)K0a MPOXOaIa Ha OOIIETIOHSITHOM I'PEYECKOM SI3BIKE, OCHOBOM KYJIBTYPHOTO
eIMHCTBA OBbUIO YOeKAeHHe, AJIs1 KOTOPOro HeoOXxoaumo rnoHuManue. [1oaToMy B rpedeckux ropogax
[T TIOCTOSIHHO CHIOPBI HA TEMbI JOTMATHKH, STUKH, allOJIOTETUKU ¥ TIPOUYMX TEOJIOTMIECKUX JUCIIH-
TUMH. [[yXOBEHCTBO MPaKTUYECKU HE OTAENSUIO ce0sl OT MACTBhI, MOITOMY CBETCKM OOpa30BaHHBIC
IOV MHOT/IA CTAHOBIJIMCH MaTpUapXxamu. ..» 2.

[TpaBocnaBue HeCI0 He TOJIBKO BEPY, HO M MPOCBEIEHUE, BOBMOXKHOCTb MPUOOIIEHUS K MUPO-
BOU KYJIbTYpE, UTO, O€3YCIIOBHO, JIbCTUJIO SI3bIYHUKAM U MEPEBOIMIIO X M3 KaTerOpHU BapBapCKUX
HApOJIOB B IMBIJIM30BaHHbIE. Kpome Toro, ciaBsiHe U rpeKu 0YeHb YacTO CTAIKMBAJIUCH C KOYEBBIMU
TUJIEMEHAMH, YTO HE MOIJIO B OIPE/ICICHHON Mepe OTJIOKHUTh OJMHAKOBBIA OTIIEUATOK Ha UX TICHXO-
normo. Ho rmaBHOe — 3TMM Hapogam 0co00 Hedero ObUIO JEeJUTh: MyTh U3 BapsT B IPEKHU, KOTOPHIH
npoxoui o Kuesckoii Pycr, oOyciaBinrBai 3aMHTEpECOBAaHHOCTD B MAPTHEPCTBE, a HE BO BPaX/ie.

Bcectoponnue cBsizu ¢ Buzantueii mo3Bosisuil KUEBCKUM KHSI3bSIM HUCTIONB30BATh TPEUECKUX
MUTPOIIOJIUTOB, MPABOCIABHYIO IIEPKOBb, €€ PEIMTMO3HbIE KaHAJbI JJIs1 YCHUIICHUsI CBOETO MOTYIIle-
CTBa MoJ, MpUKpbITHEM KoHcTaHTHHOMOI .

B nepuon npunsitis Pycelo XprctrancTsa B Bu3aHTiu, B CUTy HCTOPUYECKUX YCIOBUH pa3BU-
THSI, CJIOKIJIOCH OMpeieJIeHHOe COOTHOIIIEHUE CHJI MEXK/Y BJIACTBIO CBETCKOM M JIyXOBHOM, KOTOPOE
XapaKTepu3yeTcsi B UCTOPUUYECKON HayKe Kak Iie3epe-naru3M, IPUMEHUTEIBHO K 3ToMy Oblia pa3pa-
6oTaHa Teopust «cuM(OHUM BIacTel» (ToCyIapcTBEHHOM U IiepkoBHOW) 2!, immepartop o6nanan Bia-
CTBIO, KOTOpasi JieJ1ajla BO3MOKHBIM PACIIPOCTPaHEHUE XPUCTUAHCTBA BIIUPH U €ro 3auTy. Boctou-
Hasl LIEPKOBb BIUIOTHYIO CTAJIKUBAJIACH C PA3IMYHBIMU PEJIUTHSMM, TIOJ] UX BIMSHUEM CYIIECTBOBAJIA
peasbHasi OacHOCTh BO3HUKHOBEHH S €peceil M PacKOJIOB, PSIOM KPEIUIO M MYKaJlo MYCYJIbMaHCTBO,
B CHJIy YKa3aHHBIX MTPUYMH IIEPKOBb OblJIa 3aMHTEPECOBAHA B KPEITKOW MMITEPATOPCKOM BJIACTU U CO
CBOEH CTOpOHBI JieJlajla BCe BO3MOXKHOE /ISl ee yKperuieHusl. B Buzantum cBeTckasi M 1iepKOBHAs
BJIACTh HAXOIWJIUCh B TECHOM coo3e??. Ponu ObliM pacripesiesieHbl: rocyJapcTBEeHHas! BIACTh 3aHU-
MaJlacb MUPCKHMMH JIeJIaMU, IIEPKOBHASI — TyXOBHBIMH, U Kaasl, BBITIOJIHSSI CBOE MpeJHa3HAYCHHUE,
CIIOCOOCTBOBAJIA YKPEIJIGHHIO €MHCTBA FOCYAapCTBa.

B03MOXHO, IMEHHO TakO€ COOTHOIIIEHHE CBETCKON M AyXOBHOW BJIACTU OBUIO €Ille OJHUM U3
(akTOpoB, 0OYCTOBUBIIMX BHIOOP KHsI351 Bragumupa. OH Oka3biBasl LIEPKBU BCEBO3MOXKHOE COJIEH-
CTBUE B PEIMTMO3HO-HPABCTBEHHOM BOCIUTAaHMM Hapona. OHa, B CBOIO OYepeab, MOAJepKUBasa
KHSI351 B JIeJie YCTaHOBJICHUsI HOBOTO TIOpsiKa B cpejie KpereHoro Hapoaa?. Ho cumdgonus Bnacrei
Ha KMEBCKOH 3eMJIe He CIJIOKHMIach. Y TYXOBHOH BJIAacTW OBUIO SIBHOE MPEMMYIIECTBO Iepesl I0HOM
rOCyJapCTBEHHON BJIACThIO HAa Pycu. YcTaHOBNeHME MOpsIKa HE TOJNBKO B AYXOBHOM, HO U B OOBI-
JEHHOM KU3HU MPEIosaraio MpuHsATHe HOPM, perylaMEHTUPYIOIIHX ee. B 3ToM aene CBAIeHHUKH,
npuinenme u3 Buzantun, Obut ropazo KOMIETEHTHEE MECTHBIX KHS3€H, KOTOpbIe OXOTHO JOITyC-
KaJIM K YY9aCTHIO B MUPCKUX JIeJIax Mpe/ICTaBUTeNel TyXOBeHCTBa. Poib MX B 9THX Jieniax Obljla OYeHb
BECOMOW B CHJIy TOTO, YTO «HHMKAKOW JPYTroW KJIACC PYCCKOro OOIecTBa He oOagal Toraa HeoO-

20 Daops b. H. Ckazanue o Hauase cnaBsiHckor nmuceMeHHoctH. CII6.: Anereiist, 2000. C. 26-27, 35.
2 em.: Bapuues E. C. IlpaBocnaBHas uepkoBb. Mctopus u corpansHas cymHocts. C. 29.
2r pexos b. /. I36pannsie Tpynsl: B 5 1. / Akanemus nayk CCCP. M.: U3zn-Bo AH CCCP, 1959. T. 2. C. 383.

2 Avuuma C. Liepkob 1 rocygaperso B Kuesckoii Pycu // XKypnan Mockosckoii ITarpuapxuu. 1990. Ne 6. C. 58.
14



A. C. bapabam. «[lybanuHoe Hayauo pOCCHMICKOTO YroJOBHOTO IpoLiecca»

XOAMMBIMH TSI TAKOW PadOThI CpeCTBAMHU, M OOIIE0Opa30BaTEIbHBIMU, U CIIEIMAIBHO I0pHIUe-
ckuMm»>*. Takum 00pa3om, ¢ MPUHATHEM XPUCTUAHCTBA HA Pycu mpow3solesn nepeBopoT BO BcexX
cepax KU3HU.

HacraBHruecTBO CBAIIEHHOCTYKUTENEH, BMEIIATeIbCTBO X B CBETCKYIO JKM3Hb B TO BpeMs,
KOTJJa TOCYJapCTBEHHAsI BJIACTb OblIa c1ada, sIBIIOCh Osarom. Takoe BMemaTebCcTBO He pas cracaio
PYCCKYIO TOCYTapCTBEHHOCTh U B CMYTHBIE BpeMeHa ObUIO orpaBJaHHbIM. Bo BpemeHa ke cTabuIbHO-
CTH ¥ TIPOYHOCTHY TOCYAPCTBEHHBIX YCTOEB BOIIEAIIEe B IPUBBIUKY Y CBAIIEHHOCTYKHUTENEH Kela-
HHE BMEIIMBATLCS B YIIPABJIEHUE CBETCKUMH JIeJIaMU MIPUBOJVIIO K KPU3UCAM B OTHOILICHUSIX MEK/LY
CBETCKOM U JyXOBHOW BiacTsamMu. HecTaOuabHOCTH B pa3BuTHU Pycckoro rocygapcrsa He JaeT BO3-
MOXHOCTU YTBEPXKJaTh, UTO KOrJa-1M00 B UCTOPUHU €r0 pa3BUTHs OblIa BOILIONICHA TEOPHS «CHUM-
(bonuu Bracrein».

XpUCTHAHCTBO Ha 3amajie pa3BuBajIoCch B ipyroit curyanuu. [locie neperoca cronuipsl Pum-
ckoil umnepun B Koncrantunonosns (330 r.) maBHO#M (purypoii B Pume cTaHOBUTCS pUMCKUI €MU-
ckon — mana. WMranus nmpeBpamaercss B 3amajHyl0 OKpauHy MUMIIEpHH, Y KOTOPOW yXke He XBaTaer
(bMHAHCOBBIX M BOGHHBIX CHUT /17151 3AIIMTHI €€ TPaHHUII OT HAOeroB BapBapoB. JIOTMUECKM ClleICTBUEM
3TOro sBWJICA pacnaj umiepuu Ha Bocrounyio (Buzantus) u 3anaanyio (I'ecniepust) B 395 r., urto
ere Oosee YCUIIMIIO BJIACTD MAIrlbl, KOTOPBIH ISl 3aIUThl BeuHOro roposia BCTymnas B MEPEroBOphI ¢
BapBapamH, 3aMUPsLJT MX U MOCTENIEHHO CTAHOBWJICS JJIs1 HUX OOJIBIIMM aBTOPUTETOM, YeM MMITepa-
top. Ho ObITh mmTOM BCeil 3anaqHoil uMIiepin OoH He Mor. B KoHIle V Beka OHa IpeKpaTuiia cBoe
cymectBoBaHue. OT ObLIOro MoryiecTBa PUMCKON MMITEpUM OCTAJIMCh OIHM OCKOJIKU. MoJofple
rOCyIapcTBa CTapajvCh BHIKHUTH B OKECTOUEHHON O0phOe Mexay codoi. B aTy 60pr0Oy BMeMBaIcs
Y TIATICKUI TPECTOJI, MBITAsICh UCTIONB30BATh MIPU 3TOM HE TOJIBKO JYyXOBHBIE CHJIBI, HO M MUPCKHUE
CpencTBa, YTo He 3aMeITUIIO BBUIMTLCS B OOJIBIINE TEPPUTOPHATIbHBIE TPUOOPETEHHUS ISl TIATICKOU
thapbl. @pankckuii koposnb [Tunvn Kopotkuit B 756 r. otgan nane nouru Bcio CeepHyio u Llen-
TpanbHyo Utanmio, kpome Toro, nama oonagan Cuiimimeid u o0y pHBIME 3eMeTbHBIMU BJIaACHUSAMU
B Mcnanuu. CoBpeMeHHOe rocyapcTBo Batukan — 0cTaTok ObLIOro 3eMHOTO MOTYIIIECTBA KaTOJH-
uusMa. [lama, craB paBHBIM 3eMHBIM TOCyAapsiM, HO UMesl Mepe]] HUMU IyXOBHOE MPEUMYIIECTBO,
SIBJISISICH 110 OPUIIMAIBHOM IOKTPUHE HAMECTHUKOM Bora Ha 3emiie, ocuuTan BO3MOKHBIM ITPUCBO-
UTh ceOe BJIACTh Ha3HAYaTh U CMEIaTh 3eMHBIX BJIAJIbIK, B OTACIBHBIX CIIydasix MPU STOM OMUPAsCh
Ha BOOPYKEHHBbIE CUJIbl. ZKecTkass HenpUMUPUMOCTb KaTOMULIM3MA, HETEPIUMOCTh K €pecsiM MPOu3-
POCIH Ha 3TOW OCHOBE, Be/lb JIIDOOE OTKJIOHEHHE OT JOTMbI ObLJIO MOCATaTeIbCTBOM HE TOJIBKO Ha
AYyXOBHYIO BJIACTb, HO Y Ha 3€MHYIO, KOTOpasi ObUla peajibHa U B CHITY 9TOro OoJiee [eHHa.

B Takux ycrnoBUSIX MPUHATH KaTOMHMLIM3M Uil KHSI351 O3HAYAIO TIOMYMHHUTHCS 3€MHOU BJIACTH
Tarbl, CTaTh €r0 MAPUOHETKOM, KOTOpasi P HEHaJOOHOCTH MOKET ObITh OTOpOIIIEHA U 3aMeHeHa Ha
APYTYIO, 9TO MOTJIO ObI IPUBECTH K MEkI0YCOOMIIaM, OCHOBAaHUH IJIs1 KOTOPBIX U O€3 3TOro XBaTao.
[TpuHATHE KaTOMMIIM3MA B TOT MOMEHT HE CIIOCOOCTBOBAJIO YKPEIUICHUIO MOIIM U equHCTBA Kues-
ckoil Pycu, npaBociaBue ke AJ1s1 3TOr0 MCHONb30BaIOCh B MOJHOM MEpe U HE TOJIbKO BO BpPEMEHa
Kuesckoit, Ho 1 MockoBckoii Pycu. B epros KHSKeCKMX MeXJ0YCOOMIT KHSI3bs1, YTOOBI IEPECUITUTD
MPOTUBHMKA, XOTEJM MOCTABUTh «HAYaJbHUKA IIEPKBM» Ha CBoell cropoHe. [1o mepe ykperuieHus
BJIACTY MOCKOBCKHX KHsI3€ IIePKOBb, IJIsI 3aIUTHI ceOs1 U YKPETIeHHS KHSKECKOH BJIACTH, TIOJTHO-
CTBIO TIEPEXOUT IO PYKY MOCKOBCKOTO KHs1351%. [IpaBociaBue criocoOCTBOBAIIO UICHHOMY U Opra-
HU3AIMOHHOMY OOBEMHEHHIO BEPYIOIINX, OCYIIECTBICHUEe UM 3TON MHTErPAllMOHHON (DYHKIUM HE
B MaJIOi Mepe JIeTJIO B OCHOBY CTAaHOBJIGHUSI PYCCKOT'O 9THOCA KaK COIMATBbHOM OOITHOCTH U POCCHT-
CKOM IroCy/1apCTBEHHOCTH.

[IpaBocnaBue crajlo TeM MEpPWIOM, C MOMOIIBI0 KOTOPOIrO JaBajach HPaBCTBEHHAs OLIEHKA
JESTeIbHOCTA TOCYJAPCTBEHHOM BJIACTH, Y€pe3 HEro AEWCTBUS BJIACTH OCO3HABAJIMCH KaK HAlMO-

2 Kniouescrui B. O. Pycckast ucropust. INommsiit kype nekimit: B 3 k1. M.: Msicns, 1993. C. 280.

% Kapnoe I'. Ouepku u3 ucropun Poccuiickoil iepkoBHO uepapxuu. M.: YHuUB. Tui., 1865.
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HaJbHO 3HauuMble. [loquepkuBas 3HaueHue npasociaBusi, H. A. bepases nuvcan, 4ro «ayma pyc-
CKOro Hapopa Obuia (hOpMUPOBAHA PYCCKOM MTPABOCIABHOM IIEPKOBBIO, OHA MOTYYHJIa YUCTO PEJTUTH-
03HyI0 (popmaruio» 2.

Briieniennbie HaMu (haKTOPBI, KaK MPECTaBIsIeTCs], OObSCHSIOT OCHOBAHUS MTPEANIOUYTEHUST Ha
Pycu paBocnasusi. Ho Pych, crienaB 1ot BEIOOp, B OMpe/ie/ieHHON Mepe pa3zienuia u cyab0y Buzan-
tiu. Korma oyepenHoi KpecToBbiid moxof 3a ['podom ['ocrmogHrM OKOHYMIICS TIPOBAJIOM, KPEcTo-
Hocipl B arnpesie 1204 r. B3 npuctynom KoHcTaHTHHOMOMb, OnpaBabiBasi ce0sl TeM, YTO TPEKH
TaKue CXU3MAaTUKH, YTO XykKe MycysipMaH. CXU3MaTvKaMu CTaJiu U ciaBsHe. B 1o Bpems, korna Pych
TIO/IBEPITIaCh TaTapO-MOHTOJIbCKOMY 3aBOEBAHHUIO, Ha CEBEPO-3aMajie Ha ee TePPUTOPHIO BTOPIJIHCH
kpectoHoctipl. [lana I'puropuit IX gan ceoemy serary Busbrensmy 3aianue npuHyautb Hosropoa
nepeiTy B Katonmueckyio Bepy?’. pyroi mamna, MuHokentuit IV, o0bsaBun Ha JIonckom cobope
KPECTOBBII MOXO]] MPOTHB CXM3MAaTUKOB — I'PEKOB U PycCKUX. TOJBKO B CHITy TOTO, U4TO AJIEKCaH/Ip
HeBckuii cMor 3aKkmiounTh coio3 ¢ 305motoi Opioid, HATUCK KaTOJMYECKOW arpecCuu ObLT OCTAHOB-
neH. C 3Toro BpeMeHH HavyaJloCh MHOTOBEKOBOE MPOTUBOCTOSTHHAE C KATOMMYECKUM MHUPOM. BricTo-
STh B HEM MOHO OBUIO TOJBKO OOBEMHUBIIUCH BOKPYT IIEHTPA, 00ECTICUNBAIONIETO BO3MOKHOCTb
caMouIeHTU(DUKAIIMY — TIPaBOCIaBUsl. BO3MOXHO, B CHIIy 9TOTO PYCCKHE BEPUJIM OPTOIOKCAIBHO,
BO3MOJXXHO, 10 3TOW NMpUuKHe, Kak 3aMeTit M. H. TToKkpOBCKuiA, «MOCKOBCKasi OTUTUYECKAs UIEO-
Jorust ObUIa EPKOBHOM. .. MOCKOBCKHMH 1Iaph MBICTIUJICS CBOMMU TTOJJAHHBIMH HE CTOJIBKO KaK rocy-
Japb HAIIMOHAJTBHBIH, CKOJIBKO KaK I1aphb MPABOCIABHOTO XPUCTHAHCTBA BCErO MUpa» 28, 1711 KOTOPOTo
6e3yc/IOBHOE MOJUMHEHHE BBICIIIEMY ITPUHIIMITY (TIPABOCIABHUIO) OBLIO CTOJIB jKe 00s13aTeIbHbIM, KaK U
IJIs1 ero MoAJaHHbIX. Hannyue omgHOM nien, ciiyxeHue el Bcex 4IeHOB o0IecTBa crasiio Pyck B oqHO
1esioe. ITO BBUTMIIOCH B TO, UTO K «XV B. TOCYJapCTBO MBICTHUJIOCH KaK OCOOBIN OpraHu3M, KOTOPHI
BHE BpPEeMEHH U OOCTOSITENIbCTB JIOJKEH OJTMIIETBOPATH OCOOYI0 «HEOECHO-3EMHYIO TIPABIY» ... 3TO
MIPEATIONArajio eIMHCTBO TOCYJapCTBa U OOIIECTBA, YaCThIN MPHOPUTET UICONIOTMUYECKUX [IEHHOCTEH
HaJl COCJIOBHBIMU» 2.

[on ABOWMHBIM MPECCOM BHIKOBBIBAJIACH PYCCKash TOCYJApCTBEHHOCTb M PYCCKHUI XapakTep,
KOTOpPbIA BO MHOTOM ObLT OpHrrHasieH. IlocTosiHHasi BOeHHasi yrpo3a npHBesia K ObicTpoMy (hopMu-
poBaHuIO Ha Pycu oTHOIIEHMI oIaHCTBa. PyccKkuil City KUJIblid YeloBEK He yMaJl O 3allluTe CBOUX
MpaB, UX Y HEro He ObLJIO, OH CTPEMIICS K MOJYUYEHHUI0 OO0S3aHHOCTEH, 32 BBIMOJHEHHE KOTOPBIX
eMy ToJiarajoch kajoBanue. OHU HyXHbI ObUTH TOCYIApCTBY, TOCYAApIO M CIYKHIH eMy, He 3a00-
TSICh O CBOMX TpaBax, J0 TeX MOp, OKa MX Ueasbl U UAeasbl TOCyAapsi COBIAJAIN U OH UM IUIATHT
’ajoBaHue. B MHOM ciiydae HMUYTO MM He Memasio yWTH. [ocyaapb He B MEHbIIIEH CTEeNeHH, YeM
€ero MojiIaHHbIe, ObUT 3aMHTEPECOBAH B COX PaHEHUH €AMHCTBA, CTOJIb BAKHOTO [Tt 0OecrieueHust 6e3-
OIMAaCHOCTH rocyapcTBa. LIeHHOCTD B 9TOM I1aHe KasK/I0T0, CBSI3KA MEK/1y BCEMHU HAXOIMIIN OTpaxe-
HUE U B 3aKOHOJATEJILCTBE TOro rnepuoaa. Pycckoe npaso 1o cepeaunbl X VI Beka Majio BHUMaHUS
YZIEJISJIO COCJIOBHOM MPUHAIJICKHOCTH JIMIIA, COBEPIIMBIIETo npectymienue. He cymecrBoBao npa-
BOBBIX OrPaHUYCHUN Il TIPUBJICYCHUS JIUI] PA3IUIHBIX COCJIOBU K YTOJIOBHOM OTBETCTBEHHOCTH.
3HauMMBIM OBLIO TOJIBKO JICJICHHE TTPECTYMHUKOB Ha JIBe KaTteropuu. «JIluxue» rnpodeccuoHabHbIe
MIPECTYITHUKH PacCMaTPUBAIUCH KaK aOCOMIOTHO OeCTiepCrieK TUBHBIE TSI KCTTpaBeHusl. VX Ka3HIIH.
OcrasibHasi Macca MpaBoOHApYIIUTENIeN OIBEPraiach NOCAeJOBATEIbHOMY U CUCTEMAaTHUECKOMY BO3-
AEWCTBHIO TIPUHYAUTEIBHBIX MEp C LEJIbI0 COXPAaHEHHs MX KaK aKTHBHBIX WieHOB oomiectBa. Couu-
aJIbHas MOJIE3HOCTD YeJIOBeKa JIJIsl TocyIapcTBa Oblia TIIaBHOUM 3a00Toi mocieaHero .

% Beposies H. A. Victoku u cMbIcT pycckoro komMmyHm3ma. M.: Hayka, 1990. C. 8.

¥ Mackonwcxuii M. T1. Boprba Pycn npoTtus kpecroHocHo# arpeccun Ha 6eperax banruku B XIT-XI1I BB. JI., 1978. C. 156-157.
2 1lur. no ka.: T ymunes JI. H. [IpeBusisa Pycy u Benukas crens. C. 572.

2 Poz0s B. A. Hcropus yronoBHoro npasa, Teppopa 1 penpeccuii B Pycckom rocynaperse XV-XVII Be. M.: IOpucr, 1995. C. 265.

30 Tam xe. C. 264.
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MHOroBeKoBO€ COXUTENILCTBO CO CTEITHBIMU HApOJaMHU, IIpaBocaBre, ypoku 3o10toi Opapl,
arpeccusi co CTOPOHBI 3ariajia — BCe 3TO eCTECTBEHHBIM 00pa30M HAJIOKUJIO OTIEYATOK Ha IPoLiece, B
pe3yJbTaTe KOTOPOro NOosIBUIIOCh MoIHOe Pycckoe rocynapcerBo. Beiciimii nHTEpec 000OpOHBI €ro OT
BHEIITHEH OMaCHOCTH 3aCTaBJIsUI BCE CJIOU PYCCKOro 00IIecTBa COOMIOAATD JIOSUIBHOCTD [0 OTHOIIEHUIO
K rocyaapio?!. B ero ciibHOM BIacTy ObUTA 3aMHTEPECOBAHBI BCE, TaK Kak 06e3 9TOro modepl B BOWHE
ObLTM ObI HEBO3MOXKHBI. HacTasio Bpemsi 4eTKO OIpee/MTh OCHOBY 9TOM MOIIM — €IMHCTBO, KOTO-
poe odecreurBasIoch CITyXkKeHUeM oOIIer uzee, Koraa ke 3ta 1enoctHocth npu Ilerpe I crana pas-
pyLIaThcsi, OCHOBOYM rOCYAapCTBEHHOCTH CTajla rojiasi CHila MPUHYKAEHHSI, YTO MIPUBEJIO K OTUYK/Ie-
HUIO Hapoya oT Biactu’2. [IpuHyxaeHrne — HeHaieKHBIN UHCTPYMEHT, TaKk Kak 00eCreYnBaeT TOJIbKO
BHEIIHEE €ANMHCTBO, U €CJIM OPUCHTUPOBATHCA TOJIBKO Ha 3TO, TO HeI/I36€)KHa 9CKaJlaluA MPUHYKIC-
Hus. Heobxomumo coneprkartenbHoe BHyTpeHHee eanHcTBO. Ha Pycn oHO Obuto pocturayto k XV
BEKY, UYTO 00€CIeunIo MPUOPUTET UICOJOTMIECKUX IIEHHOCTEN Hajl COCIIOBHBIMU 3.

HUcropust Poccun nana B 3To¥ padoTe KPYIHBIME Ma3KaMy, MHOTHE JETaIi He TPOITUCAHbI, HO
riepe; HAaMU 1 He CTosij1a Takas 11es1b. OOHapyKeHHbIE 3HAUMMbIE MOMEHTBI Pa3BUTHSI ITO3BOJISIIOT CJie-
JIaTh BBIBOJI, YTO B MIPUPOJE PYCCKOTO YeJIOBeKa JIEKHUT 0co00e OTHOILIEHUE K TOCYAAPCTBY: OHO IS
HEro He TOJILKO MEXaHU3M, 00eCTeunBaIONINi KOM(OPTHBIE YCIOBUS ISl CYIIECTBOBAHMS, PaB/a,
B TIONOOHOM PYCCKYIO TOCYIapCTBEHHOCTh KaK paHbllle, TaK M Terepb YIPEKHYTh HENb3s, OHO IS
HEro HOCUTEJIb UJIeH, KOTOPOR OH TrOTOB CIIYkUTh. U ecnu rocygapcTBo o0naaeT Takou uieei, To,
peanusysi eqUHCTBO OOIIECTBA, OHO OCYIIECTBIISIET MyOJIMYHbIA HHTEpPeC, 00paTHOE 3aCTaBIIsIeT NPH-
Oerathb K MPUHYXAEHUIO, U B IAHHOM Clly4yae peansyercsi o(puIuaibHOCTh. HEOqHOKpaTHO B UCTO-
prvu Poccum cmyvanich aMm30/1sl, KOraa rocyaapb moameHst cooou rocynaperso (Mean IV, Tetp I)
Y PBaJIaCh CBSA3b, HO TO, YTO C(hOPMHUPOBAIOCH B MJIAJIEHYECKOM MEpHOJe, 3aKPENUIoch B IOHOCTH,
KaK y 4YeJloBeKa, TaK M Y STHOCA OCTAaeTCsl IO KOHIIA CYITIECTBOBAHUS U MPHU U3MEHEHUH YCIIOBUM B
Oosiee OAaronpusITHYI0 CTOPOHY BHOBb CO BCEH CHJION 3asBiIsieT o cebe.

Hogsle ycnoBusi cymectBoBaHusi Poccun xapakTepusyloTcsi HeCTaOUIbHOCTBIO, OTCYTCTBUEM
BEKTOpPa Pa3BUTHS, UTO YKE YACTYHO MTPUBEJIO U MOKET ellie B OOJbIIeM MaciiTade MPUBECTH K Je3-
MHTerpanmu rocyaapcrsa Poccuiickoro. B aToT nepuos, He MeHee YyeM Ha dTarie CTAaHOBJIEHHS pycC-
CKOH TOCYyapCTBEHHOCTH, HEOOXOMMa CHJIbHASI BJIACTh. BiacTb, OCHOBaHHAsI HA MHTETr PALIMOHHOW
uzee.

YronoBHbIi nporiecc Poccun — mpoAayKT ee HempOCTOro HCTOPMUECKOTO pa3BUTHsL. MOXKHO ero
M0-Pa3HOMY OLIEHUBATh, HO HYKHO IIPU3HATh €ro 00beKTUBHYIO MPUpOy. Ero aBTopuTapHbie TeHAeH-
UH — OTpaKCHUEC CTPEMIICHUA FOC}’I[apCTBCHHOI';I BJIaCTU yACpKaTb CBOM COCTABHBIC YaCTH B €/IMH-
CTBe, COXPaHWTh A3bIK, KYJIBTYpY, TPAIUIIMU OT BHelTHero Bpara. A. Jx. ToiHOU rpaB, Koraa MuiieTr
O TOM, YTO MOYTH THICAYY JIET PyCCKUE NIPUHAJIEKATN HE K 3aI1a/IHOM, a K BU3AHTUICKON LIMBUIIN3A-
[IUH, «CECTPHUHCKOMY OOIIECTBY TOTO K€ I'PEKO-PUMCKOTO IIPOMCXOXKICHHU s, HO TEM HEe MeHee JIpyroi
IUBUIN3AlIUN. Honaraﬂ, qyTO UX CI[I/IHCTBGHHHﬁ [IIAHC HA BBDKUBAHUE JIEKUT B JKECTOKOH KOHIICH-
TpPAIMH MOJIMTHYECKOM BIACTH, OHU pa3pabOoTasi CBOM BapUAHT TOTAJMTAPHOIO TOCYJapcTBa BU3AH-

31 Hecmepos @. @. Cesi3b BpemeH: OnbIT HcTOpudeckoi nyonuuuctuki. M.: Mon. reapaust, 1980. C. 52.
32 Cm: beposies H. A. VIcToku 1 cMBIC pycckoro kommyHusma. C. 12-13.

33 B coem HHTEPECHOM, He MOTepsBIIEM 3HAYeHHe U B Hallle BPeMsl, UCCIIEIOBAHNM UCTOKOB U CMBIC/IA PYCCKOTO KOMMYHH3Ma
Ha niepBoii crpanuue H. A. BepasieB ¢hopmysmpyeT Te3uc, Yto B pyCCKOH MCTOPUM Hellb3st HAlTH OpraHnyecKoro efHcTBa. OH mpas
U B TO Xe BpeMs He mpaB. Mcropus Poccun — 3T0 He MCTOpHsI OPraHNYECKOro €IMHCTBA, STO TIOCTOSIHHBIN IOUCK, CTPEeMJICHUE K
HEMY, O YeM CBUETEJIbCTBYET OH CBOEH pabOTOM, HO B TO ke BpeMsl B Hel ObUIM KpaTKUe MOMEHTHI eIMHEHU I, KOTOPbIE TIePEBOAVIIH
PYCCKHIA 9THOC U3 OZHOTO Ka4eCTBEHHOIO COCTOSTHHMS B Goiee BhICOKOe. FIMEHHO 9T MOMEHTHI OCTaBaJIMCh B HAPOAHOM MaMSITH M ObUTH
OCHOBOH J1JIs1 IOCTOSIHHOTO CTPEMJICHHSI K €AWHCTBY, MICOJIOTHYECKOH OCHOBOH, CTEPXHEM KOTOPOro, KaK BHIIIE YK€ OTMEYaJioch,
SIBJISJIOCH paBociiaBye. [IprMepsl 9Toro He eIMHIYHBL. B KauecTBe 0IHOro N3 HUX MOXKHO YKa3aTh Ha STHHYECKOEe 3HaUCHHE CPaXeHHUsT
Ha KynukoBckom mone. B 1380 r. Ha 3T0 nosie NpHIILIIM BIaAMMUPIIBL, POCTOBLBL, Cy3abLibl U TPEACTABUTENN IPYTHX KHSKECTB, a
BEPHYJIHCH C HETO pyccKue. «V MoaToMy B STHUUECKOI NCTOPHUM Hallel crpaHbl KynnkoBckast GUTBa CUMTAETCs TEM COOBITHEM, TIOCIIe
KOTOPOTO HOBasi 3THUYECKasi OOIIHOCT — MoCKOBCKasi Pych — crajia peasbHOCTbIO, (DaKTOM BCEMHPHO-MCTOPUYECKOTO 3HAYCHUS».
Cwm.: I'ymunes JI. H. Ot Pycu k Poccun: ouepku sTHu4eckoil ucropuu. C. 164.
17



A. C. bapa6am. «[lyomuyHoe Hauaao poCCUHACKOTO YTOJIOBHOTO IPOIIECCar»

THICKOTO TTa»**, Kak rmoka3aHo BbIIlIe, 3TO MoJlaraHue He ObUIO MHUMBIM, B OCHOBE CBOEOOpasus
Poccuu nesxar BelienieHHble HaMU 00bEeKTUBHBIE (hakTophl. He crienoe nogpaxkaHue CTano IpuauHOMR
Toro, uyto Poccusi crana HacieHuIel BUBAHTUICKOTO ToTamuTapu3mMa. OTKa3aTbCsi OT CBOEH UCTO-
pUM — HE TO K€ CaMoe, YTO CMEHUTDb CTapoe TUIaThe Ha HOBOE, XOTS JIaXKe Takas CMeHa MPOUCXOAUT
HEe BCeraa Irm1ako u 6e300/1e3HEHHO, 1a U He CJIeAyeT OT Hee OTKa3bIBaThCsl, HEOOXOAMMO €€ MOHSTh,
TIOHSIB, UCTIONIb30BATh IS TIEPEYCTPOMCTBA OYIyIIero, KOTopoe BOZMOKHO IPH OTIAACHUH TTPUYHH,
MPUBEIIIMX K HacTosimeMy. [l TAKOro mepeycTporicTBa MOKHO ObLJIO UCIIONB30BATh U CYIIECTBO-
BaBIIyio (hopMy YroJIOBHOT'O MpOIiecca, BIMB B Hee HOBoe copiepkanue. ConepikaHue, oTpaxkaioliee
TaKOE COOTHOIIIEHUE CUJI, KOTJa He TOCYAapCTBO JUKTYET CBOM YCIOBHUSI OOIIECTBY, a TPakIaHCKOE
001IeCTBO BbhIpadaThIBACT MPaBUJIA, K PEATU3AIMY KOTOPBIX MPU3BIBAIOTCS OpraHbl TOCYIapCTBa.

CkazaHHoe B 3TOM maparpade Mo3BojisieT YTBepKAaTh, YTO MyOJTMYHOCTh — UMEHHO TO 00b-
eKTHUBHOE HA4YaJlo, KOTOPOE JIOJKHO OBITh MPHUCYIIE POCCUHACKOMY YTOJOBHOMY Tporieccy ¥. B cuiry
9TOI0 HavaJia OpraHbl FOC}’IIapCTBeHHOﬁ BJIaCTU JOJIKHBI YCTAHOBHUTH KAPTUHY IMPOLIJIOrO B IMOJITHOM
O6'beMe, BBIABUTDH U 3AllIUTUTD 3dKOHHBIC NMHTECPECHI BCEX YUYACTBYIOIIMX B YTOJIOBHOM ITPOLICCCE U HA
OCHOBe 0aJlaHca MHTEPECOB MPUHSTH COIMATbHO 3HAYUMOE PellleHHe.

§ 2. PoJib my0JIMYHOCTH B YrOJIOBHOM IpoIiecce

B npenpinyniem naparpade myOoamyHOCTh 0003HaYaeTCsl Kak Havyaslo YroJIOBHOTO TpoIiecca, B
YTOJIOBHO-TIPOIIECCYaIbHOM JIUTEpaType ee, TaK ke KaK U COCTSA3aTeNIbHOCTS 6, yaliie BCero UMeHyIoT
NPUHLMIIOM Tporiecca. B Tex ciyyasx, Koraa roBopsAt o myOJMYHOCTH Kak O Havaje, Mo CyTH, ee
ColiepKaHue He Pa3BOIAT C cofepkaHueM npuHumna. Hackonbko 3To JOMycTUMO — BOIIPOC JAHHOTO
naparpada.

B ropuauueckoil tuTepaType CyIIeCTBYEeT HECKOIbKO MOIXOI0B K OMPEeSIEeHUI0 COIePKaHNUS
MOHATHS «IPUHIMIT». [0 OHOMY M3 HMX, MPUHIMII — OCHOBHOE HA4yajlo, OCHOBA OINpeeIeHHOM
MIPaBOBOM CHCTEMBI®’, OH, KaK MOYEPKHUBAIOT APYTHE aBTOPHI, 3aKPETUISETCS B 3aKOHE KaK MOJIOKEHHE
OCHOBHOTO, PYKOBOJSIIIIETO XapakTepa’!, i, MHBIMU CJIOBaMH, TPUHLIUIIBI TIPaBa — 3TO €ro HOPMBbI
(byH/IaMEHTaJILHOTO, OCHOBOIOJIATAIOIIETr0, OOIIEro xapakrepa *°.

3% Toinou A. Joc. Linsumasarst nepen cynom uctopun. CIT6.: FOBenta, 1996. C. 106. Dta xe mbicib Bhickasana B. H. Cunioko-
BbIM, KOTOPbIi IOAYEPKUBAL, YTO «KUCTOPMYECKHUE ITYTH Pa3BUTHsI PyCCKON rOCYJapCTBEHHOCTH, PYCCKOM KYJIBTYPbI, PYCCKOTO 9KOHO-
MUYECKOTO U IIPABOBOTO YKJIJIa ITPOJIOKEHBI AAJIEKO HE B PyCIIe 3aajiHbIX OOLIECTB, M Ha 9TO, BEPOSITHO, €CTh CBOU (PyH/JaMEHTAIbHbIE
MPUYUHBI, HE NCUEPIIBIBAIOLIMECS CYOBEKTUBHON BOJIEH TEX WJIM MHBIX JIMI] WM TIOIUTUYECKUX TPYNIUpoBok». CM.: Cuntoxos B. H.
Poccuiickas npaBoBast cucreMa. CapartoB, 1994. C. 56; cm. takske: Vcropust Poccun 1 MupoBble nuBrm3anuy: Yued. nocobue / Iox
pexa. M. B. Py6ana. M.: PITA, 1997. C. 42-45.

35 O HeoGxomMMocTH COOMOACHNUS MPEEeMCTBEHHOCTH, KOTOpasi IMeeT OOBEKTUBHBIE OCHOBAHWSI, IPH MPHHATHAH YTOJTOBHO-IIPO-
LIeCCyaJIbHOTO 3aKOHA MHCA U ApyrHe aBTopsl (cM., HaripuMep: Muauyuu C. /]. TIoHSATHE ¥ BUABI IPEEMCTBEHHOCTH YTOJIOBHO-TIPO-
neccyanbHOro npaBa// [lateaecsr net kagpenpe yronosHoro nporiecca YpI'TOA (CIOU): Marepuaisl MexgyHap. Hayd. — IpakT. KOH. ,
r. ExarepunoOypr, 27-28 siuB. 2005 r.: B 2 4. ExarepunOypr, 2005. Y. 2. C. 94-97), Ho He faBajy 0OBSCHEHUsI TOTO, YTO JICKUT B
OCHOBE 3TOi 0ObEKTHBHOCTH. B IaHHO# YacTy paGoTHI HAILM YCUIIHs ObLIM COCPEOTOYCHBI KaK pa3 Ha 3TOM.

3 Bo BTOpO# nosoBuHe XX B. B JIMTepaType, NOCBALIEHHON COCTA3aTeIbHOCTH, MOSABWIMCh COMHEHUS I10 TIOBOJY ee cTaTyca,
3aKJTIOYAIONINAECS] B TOM, YTO COCTSI3aTENIbHOCTh HE COOTBETCTBYET KPUTEPHSIM OTHECEHHS MOJIOKEHHUS K chcTeMe NMpUHIMIOB. CM.:
/aes B. I'. IlpoueccyaiibHble (DyHKIMY U TPUHIIMIT COCTSA3ATEILHOCTH B COBETCKOM yrojioBHOM mipotiecce // IlpaBoseaeHue. 1974. Ne 1.
C. 71; Banovuues B. B., [lepbenes A. I1., Cmuprog A. B. YrosoBHbIH niporiecc: Yued. — metos, mocooue. Y. 1. CI16., 1996. C. 25-34;
Maxaposa 3. CocrsizaTeNbHOCTh HykHa, HO Kakasi? // 3akoHHOCTh. 1999. Ne 3. C. 24.

37 Gouu JI. C. O6mas teopus npaga. JI.: JIT'Y, 1976. C. 151 u xp.
38 Pongicun B. H. O nousitiu u cucteme IIPUHLIUIIOB COLIMAICTUYECKOro npasa // Bectauk Mock. yn-Ta. Cep. 11. Ilpaso. 1977.
Ne. 2. C. 34.
3 Tananaes A. H. OO01enpr3HaHHbIE MTPUHIMITEL 1 HOPMBI MEK yHaPOAHOTO MpaBa (KOHCTUTYLIMOHHOE 3aKpeIlieHre TepMuHa)//
BectHuk Mock. yH-Ta. Cep. 11. IIpaBo. 1997. Ne 3. C. 69.
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Jlpyrue BUIAT B IPUHIIMIIE OCHOBOMNOJIAraioiyio uaeio 4. TpyaqHopaznuuumMoe OTiinIre Mexay
STUMH TMOAXOAAMH MPUBEJIO K TOMY, YTO OT/AEJIbHBbIE aBTOPHl PACCMATPUBAIOT TAKUM OOpa3oOM pac-
KpBIBaEMOE COofepKaHue TOHATHS «IIPUHIIUI» KaK TOXIECTBEHHOE*!.

W3 cymecTByommx B TEOpUM TMpaBa MOAXOAOB K ONpeJeeHHIo MPUHIMIIA HanOonee pac-
MPOCTPaHEHHBIM B HayKe YTOJIOBHOTO IpOIlecca SIBJSETCS] TOT, B COOTBETCTBUU C KOTOPBIM IO
MPUHIIMIIAMY TIOHUMAIOTCSI «3aKPETUICHHBIE B 3aKOHE HanOosee o01ye, pyKOBOASIIHE MONI0KEHHUS,
KOTOpbIE JIe)KaT B OCHOBE BCEW CHCTEMBI YTOJIOBHO-TIPOLIECCYAJIbHBIX HOPM M YCTAHOBJIEHHOTO MM
MOPSIIKA YTOJIOBHOTO CYAONPOU3BOACTBA. DTO Hambosee oOIye MpaBuia YroJIOBHOTO CYIOMPOM3-
BOJICTBA, PYKOBOJSIIFIE HOPMATUBHbIE TpeOOBaHMs, JIekKAIlie B OCHOBE BCEW CUCTEMbl HOPM Yyro-
JIOBHO-TTPOIIECCYAJILHOTO MPaBa M PEryIMpyeMoro UM MOpsiaKa CIeICTBEHHOM, CYJeOHOM 1 TIPOKY-
POpCcKol nesaTenbHOCTH» 2, [ToHMMaHue MPUHIIMIIA KaK HOPMBI OOIIEro, pyKOBOISIIEro XapakTepa
MIPUBEJIO OT/IENIBHBIX ABTOPOB K BHIBOIY O TOM, UTO (hOpMa YroJIOBHOT'O MPOIiecca BO3HUKAET paHbIIIe,
YeM MpoleccyaibHble MPUHIUNEIY. Eciu mpuHIMI MOHMMATh TOJNBKO Kak HOpPMY, TO OHA, ecTe-
CTBEHHO, TIOSIBUJIACH TIOCJIe OCO3HAHUS TVIABHBIX YepT AeATeNbHOCTU. Ecm OCcTaHOBUTHCS HA ITOU
KOHCTATallly, TO BO3HUKAET MapaIoKC — YTOJIOBHBIN MPOLIECC MOKET PeaTn30BbIBATHCS O€3 MPUHIIU-
TMOB B TeX Clyvasx, KOrja OHM He mponucaHbl B HopMe. Ho Torma (hopMbl Kak TakOBOW HET, CyIlle-
CTBYET CTUXMIHAsl, HA HA YeM He OCHOBAHHAs M HUKaK He yIpamisemas AesTesabHoCTh. [lomoOHoe
HE COOTBETCTBYET YesioBeueckou npupoze. [Ipexae yeM npucTynuTh K 000 IesTeTbHOCTH, Yeso-
BEK JJOJDKEH BHavyaJle OCMBICIUTH €€, TIOHSATh, 3a4eM OHa HeOOXOMMA U YTO HY)KHO CHeJaTh, YTOObI
MOJTYYHTh pe3ysbrar. [IpuyeM He TONbKO, UTO caesaTh, HO U Kak. [1ycTh mocieHee mpuMeHUTEIBHO
K YTOJIOBHO-TIPOIIECCYaTbHOM IEATEIbHOCTH He 3aKPEIUIeHO B MMCAHBIX HOPMaXx, HO OHO CYIIECTBYET
yXke Kak 0ObIuail, KOTOpBIN )i cOOMOaloIIero ero 6osee ods3aresieH, 4eM HOpMa, JIaHHast CO CTO-
POHBI TOCY/IAPCTBA, MOCKOJIbKY SIBJISIETCS] YACTBIO €ro )KU3HU, TEM, B BRIPAOOTKE Yero OH, BO3MOXKHO,
caM y4acTBOBaJI.

KocBenHoe noareepkaeHue MPaBUIBHOCTH TAKOTO TIOHUMAHUSI Mbl HAXOJVIM U B aHAJIM3UpYe-
moM Tekcte. C. [I. IllecrakoBa nUIIIET, YTO «3aKOHOJAATENh HE TIPUIAET HOpMaM OOIIUI XapakTep, a
MIPU3HAET €r0 32 HUMH. ..»**. 3HAYNT, IPUHLIUIIBI YKE CYIIECTBOBAJIH, peaTi3alivsi IMEHHO UX U €CTh
MPOsIBJIEHUE BOBHE OIpPE/IeIEHHON MPOLIECCYATbHON (DOPMBI.

JleATebHOCTh B paMKax OIpeJesIeHHOM (pOpMbI OPraHM3yIOT KakK pa3 IMPUHLIMIIBL, JAaxe KOrna
OHM He Tporucanbl. PopMa M MPUHIMITEL — ITO Hepa3pbhIBHOE 1iesoe. [IpUHIMITBI — KU3Hb (POPMBI
B JESTEJBHOCTH, TO, UTO JiefaeT (popMy peasbHOH. Mbl HE MOXEM IMPUHSATH TMO3UIMIO, COTJIACHO
KOTOpOH mMosiB/ieHHe (POPMbI — 3TO TIOSIBJICHHUE JIESATETBHOCTH, YTO BJIEUET B MOCIEIYIOMIEM TTOSIB-
JieHre NpUHLIMIOB. [IpUHATH ee 3HAYUT COIIACHTBCS C TeM, UTo (hopMa U e€CTh AeATeSBHOCTh, HO
OOBIYHO JIEATETIBHOCTD — cofiepkaHue (popMbl. YTOOBI €€ OpraHM30BaTh B COOTBETCTBUU C (hOPMOIA,
Y HYKHbI TIPUHLIUIIBI, KOTOPbIE BHaYasie (hOPMHUPYIOTCS KaK 0ObIYaM, 3aTeM IPH OCO3HAHUU MX BaK-
HOCTH 3aKPEeIUISIIOTCS] B 3aKOHE.

[TpuBOASI CBOM apryMeHTbI, Mbl HCXOIUM M3 TOTO, YTO (hopMa JII0OOTO IMporecca — 3To 0600-
IIeHHas1 a0CTpaKivs, BepOAIbHO BBIPAXKAIOIIAsl CYITHOCTb, MPUHLUIBI O0iee KOHKPETHbI, OHU —
BBIpQXXEHUE OTPe/IeJIEHHbIX CTOPOH U MPOSIBIIEHHUI CYITHOCTH. VIMEHHO MPUHIIMIIBI AeNaioT abCTpak-
M0 IEUCTBUTEILHOCTBIO TP Pean3allii MX B JESTENbHOCTH. M3 CKa3aHHOrO ciieayeT BBIBOA:
(opma nesITeNbHOCTH Y TIPUHITUIT COCTABIISIOT HEpa3phIBHOE €IMHCTBO, OTHO O€3 APYyroro He cylie-

0 Bacunves A. M. O MPaBOBBIX HpesX-npuHIHmax // CoBeTckoe rocynapcTso u npaso. 1975. Ne 3; O orce. IIpaBoBBIe KaTeropui.
MerTozonormyeckre aceKThl pa3paboTKH CUCTEMBI KaTeropuii Teopur ipasa. M.: FOpug. ., 1976. C. 216.

4 Jlykawesa E. A. TlpuHnmie! conmamictudeckoro npasa // CoBetckoe rocynapcto ¥ mparo. 1970. Ne 6. C. 21-22; Babaes B.
K. Teopusi coBpeMEHHOro COBETCKOrO Ipasa: hparMeHThl Jiekiuid u cxemsl. H. Hoeropoa: Beicur. mk. MBJL Poccuun, 1991. C. 24;
YepoanuesA. @. Teopusi rocynapcTsa v npasa: YueOuuk st By3os/ [Ipeaucn. C. C. Anekceesa. M.: I0paiir, 1999. C. 186.
42 Axyo M. JI. [leMOKpaTU4ecKre OCHOBBI COBETCKOTO YTOJOBHO-IIpoLieccyaibHoro npasa. M.: M3n-so MI'Y, 1960. C. 26.
3 Cwm.: lecmarosa C. /1. CocrsazarensHocTs yronosaoro nponecca. CI16.: FOpua. nentp Ilpece, 2001. C. 51.
4 Iecmarosa C. /1. Yka3. cou. C. 52.
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cTByeT. [Ipyroe zeno, 4to B HacTosiiee BpeMs B KauecTBe MPUHIIMIIA MOKHO PAaCCMaTpUBaTh TOJIBKO
TO TIOJIOKEHUE, KOTOPOE 3aKPEIUIEHO B 3aKOHE.

C MomeHTa onyOJIMKOBaHUS TIPUBEJEHHOTO BBIIIE OIMpPE/esIeHNsT TIPUHIIUIIOB Mpoliecca, AaH-
Horo M. JI. SIkybom, mpolum AecATHIETHs], COIMaTMCTHIecKass Poccust ocranach B IPOIIIOM, HO
U B HacTosillee BpeMsl MpejiaraloTcs ornpeaesieHus: NPUHUUIOB, aHaJIOTMYHble npexxHeMy. Tak, H.
A. I'pomoB u B. B. HukonaifueHKO MOHUMAIOT MPUHIUITB KaK «TEOPETUYECKH OOOCHOBAHHBIE U
3aKOHOJIATENIbHO 3aKPEIIEHHbIE OCHOBHBIE ITPABOBBIE TIOJIOKEHUS, KOTOPBIE BHIPAXKAIOT AEMOKPATH-
YECKYI0 ¥ TYMaHHYIO CYITHOCTb YTOJIOBHOTO IIPOLIECCA, ONPEEIISIIOT IOCTPOEHUE BCEX €ro MPOLIECCy-
aJIbHBIX (POPM, CTAJMIA ¥ MHCTUTYTOB M HAITPABJIAIOT YTOJIOBHO-ITPOLIECCYAIIBHYIO AEATENBHOCT HAI0-
CTHXKCHUE LieJIel U 33/1a4, TIOCTaBJIEHHBIX TOCYAAPCTBOM Tepel] YTOJIOBHBIM CYIOITPOM3BOICTBOM» 4.
[TpaBaa, B HaIlle BpeMst 100aBIsIeTCs BAKHBIA MOMEHT — IOTYEPKUBACTCS] HEPA3PhIBHAS CBSI3b MEK/LY
peanu3aiyeil MPUHIUIOB W JOCTH)KEHUEM IieJied U 3a/1a4 YTOJIOBHOTO CYAOPOU3BOACTBA *6. 3aBu -
Has CTAaOUJIBHOCTD B MOHMMAaHWY TIPUHITUIIOB KaK MpaBa BOOOIIE, TaK U YTOJIOBHOIO Iporiecca 06a3u-
pyeTcs Ha OIMHAKOBOM OTHOILEHUHU M UCTIOJIb30BaHUH (PUIIOCO(CKOro onpeieieH!s MpUHIIMIIA.

B ¢dwiocodun moa nmpuHIMIIOM MOHUMAETCSl MIEPBOHAYANIO, PYKOBOASAIIAS HJesl, OCHOBHOE
MIPaBUJIO MOBE/ICHUSI, OCHOBAHUE CUCTEMBI, IEHTPAILHOE MOHSTHUE, MTPEACTaBIsoNnee 0000IeHre 1
pacrpocTpaHeHre KaKoro-a1uoo MmojioxkeHHs Ha Bce IBJIEHUS TON 00JIaCTH, W3 KOTOPOW JaHHBI MPUH-
1un abcrparupoBan?’.

Ecnu kakasi-To yacTh JaHHOTO ONPEAEJIEHNUs] HE yUTEeHa B yKa3aHHBIX BBIIIE MOIXOAAX, TO 3TOT
HEJIOCTATOK BOCIIOJIHSAETCS JPyTMMU aBTopamu. Tak, MUIIETCs, YTO MPUHLMIIBI BBIPAKAIOT CYIIHOCTD
Y COJEpKaHKe YTOJIOBHOIO MPOLIECCa, XapaKTEPU3YIOT CaMble BaXKHbIE €I0 CBOVCTBA U KAUECTBEHHbIE
YepThl, IPEIMET U METOJI MPOLIECCYAIbHOTO peryiMpoBanus . iy ke mojg HUMU MOHUMAIOT PyKO-
BOJISALIME WEH (HAIleAIMe 3aKpeIuieHre B HOpMax IpaBa), KOTOpbIE ONPENEsIoT IOCTPOEHUE YIo-
JIOBHOTO TIPOIIECCa, BhIpaXkasi €ro CyIIHOCTb U XapaKTepHbIe YepThI Y.

O600mas ckazaHHOE, BHIJEIUM IJIABHBIE IyHKTHI 110 OMPEIeIeHUI0 TPUHIIUIOB YTOJIOBHOTO
MpoILIeCcca: MPUHITUITLI — 3TO OCHOBHBIE (MJTH O0IIIME ) PYyKOBOASIIUE TPABOBbIE TIOJIOKEHM I, OHU BbIpa-
KaI0T CYIITHOCTh YTOJIOBHOTO IMPOIIECCa, ro UAEI0, pean3aliis UX CIOCOOCTBYET TOCTHKEHHUIO TIeIei
Y 337124 YTOJIOBHOTO CYJOIIPOM3BO/CTBA.

To, 4TO XOpOIIIO HA YPOBHE BHICOKMX aOCTpPaKIMiA, B TEOPUH MTPaBa, BPsi/L JIM MIPUTOTHO, KOTIA
peub UIET O KOHKPETHOU JeATebHOCTH. B aHamM3upyemMoM nojaxoae He oTpaxkeHa crieliuguka yro-
JIOBHOTO Tpouecca. Takoe MOHMMaHWE MPUHIMIIOB XapaKTepHO W JJis APYIUX OTpaciieil rpasa.
[NonoGHbIN OAXO0 HE KOHKPETEeH, OH He JJaeT OTBETA Ha BOIPOC O TOM, KaK M3 MHOTMX OCHOBHBIX,
PYKOBOISIIMX HOPM, OTPaXalOIIMX CYIIHOCTb IIPOLIECCa, €r0 UJIEI0, BBIAEIUTD Te, I/1e 3aKPEIJICHbI
npuHumnsl. B paszaene 1 VIIK PO 28 crarei, cogepxkanux ocHOBHbIE nosioxkeHus. OH Tak 1 Ha3BaH
«OcHOBHBIE TIOJTOKeHUsT». Ecn Obl He ObLJIO B 3TOM pasfesie r1aBbl 2 «[ [pUHIUITBL yTOJIOBHOTO MTPO-

B pomos H. A., Huxonaiiuenko B. B. TIprHIUITEI yTOJIOBHOTO TIpOIIecca, MX TOHATHE U cucteMa // ['ocygapeTBo u mpaBo. 1997.
Ne7.C. 34.

460 cBsI3M MesK Ly pean3arieii PMHITIOB M AOCTHKCHUEM e/ TPOLIECCa IACAIM i ApyrHe aBTopbl. CM., Hanpumep: Macaen-
nukoea JI. H. TlybndHoe U IMCTIO3UTHBHOE HaYaJla B YTOJIOBHOM cynonpoussoactse Poccun: Aproped. auc. .. a-pa opufl. Hayk. M.,
2003. C. 9; Conosves A. B. Tloaxon k puHIMIIAM yrojioBHoro cynponponssozacta B YIIK P® tpebyer yrounenust // KonnenryaibHsle
OCHOBBI pehopMbl YroJI0BHOTO CyaoIpou3BoacTsa B Poccun: Matepuaibl HayuHo# koHpepeHuun. M., 2002. C. 88; Kysueyosa H. B.
ITpUHIMIIBI POCCUICKOTO YrOJIOBHOTO MpoLiecca: CUCTEMa, B3auMOCBsA3b U npenieibl// [laTeaecaT et kadeape yroloBHOrO mporecca
VpI'IOA (CION): Marepuansl MexayHap. Hayd. — Mpakt. KoH., r. Exarepunoypr, 27-28 suB. 2005 r.: B 2 4. Y.1. Exarepunoypr,
2005. C. 489.

4 dunocodcekuit cnosaps. S-e uzg. / Ioxg pea. U. T. ®ponosa. M.: Uza-Bo nomur, aut., 1986. C. 382; Cm. Takxke: Kondakos H.
H. Jlornueckuil clnoBapb-CIPaBOYHUK. 2-€ U3[., Hchp. U gor. M.: Hayka, 1975. C. 447 u np.

8 Yronosusiit nporiecc: YueOnuk st By3os/ Ilox pen. I1. A. Jlymuuckoit. M.: Opucr, 1995. C. 88.

4 Vronosusiii nporiecc: YueOnuk s By3oB / ITox pen. K. ®. I'yuenko. M.: 3epuaio, 1996. C. 49; 3axcuyxuii B. H. TIpaBoBbie
MIPUHIIMITEL B 3aKoHOzaTenbcTBe Poceniickoit ®epeparm // Tocynapero v npaso. 1996. Ne 11. C. 93. YronoeHsli niponiecc: Y4eOGHUK/

TTon pen. B. I1. Boxkbea. M.: Briciiee o6pa3zosanme, 2005. C. 54.
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1iecca», TO CJIeI0BaJIO OBl MPU3HATh, YTO KaXkasi HOpMa 3TOTo pasjesia 3aKperuisieT MPUHIHII, HO HU
OJIMH CEepPhe3HBI UCCTIe0BATENb HE C/IENIAeT TAKOTO yTBEpKAeHM .

JI1s1 IOHUMaHMS TIPUHIIMIIA TIPOLiecca HEOOXOAUMO peasi30BaTh JeSATEIbHOCTHBIA TOAXO.
B xone uccnenoBaHusi yroJOBHO-TTPOIECCYATBbHOM AEATEbHOCTH ObUIM OIpPE/IENIeHbl Te KITI0UYEBbIC
MOMEHTBI, UCIIOJIb30BaHUE KOTOPBIX MPUBOAMJIO K €€ ycriexy. BblsiBlIeHHas uX CyTh O3BOJINJIA 3aKO-
HozaTemo cOpMYJIMpPOBaTh U 3aKPENUTh B 3aKOHE NMPUHLIMIT YTOJIOBHO-IPOLIECCYAIbHON JIEATEIb-
HOCTH Kak TpeOOBaHUE K JESITeIbHOCTH, Oe3 pean3aliu KOTOPOro HEBO3MOXKHO JOCTHKEHHUE LeITH
JESITeIbHOCTH.

HanHas ciyxeOHasi poJib IPUHIIMIIOB YTOJIOBHOTO MpOIiecca yke OTMevanach B iureparype. T.
H. To6poBosbckast, mogquepKuBast HEIOCTATKH CUCTEMHO-CTPYKTYPHOTO METOA, KOTOPBIN UCTIONB30-
BAJICS IIPY MICCIIEJOBAaHUH ¥ IOHUMAHHMH CHCTEMBI IIPUHIIUIIOB, YKa3bIBajla HA HEOOXOAMMOCTDb «BBIXO-
IWTH 3a TIPEAeNbl YTOJIOBHOTO Tpoliecca. .. 00pamasch K LedssM MPaBOCyIusl, HEPAPXUN COLUAITb-
HBIX LIeHHoCTel»!. Kok petnsupys atot noxxon, [1. C. Dnbkung nucana: «Ecim nens ykasbiBaeT Ha
PEe3YJIbTaT, 151 JOCTUAKEHUS KOTOPOTO OCYIIECTBIISIETCS OlpeeIeHHas JeATeIbHOCTb, TO IPUHIIMITBI
OTPeNeNIsIoT, Kak (KakiuM 00pa3oM) 3Ta AesITeJIbHOCTh OCYIIECTBIISAETCS» 32,

Bcerpeuanoch B iutepatype 1 MOHMMaHKE MTPUHIIUIIOB, T1e MOAYePKUBAIIOCH, UTO ITO TpedoBa-
HUS, IPeIbsBIISIEMBIE K JiesATeTIbHOCTU. OHO U3 OoJsiee YeTKUX U PAHHUX YIIOMUHAHHUIA 00 3TOM MBI
HaxonuM y H. H. TMonsHckoro. OH MOHUMAJT IPUHIIMIT KaK OTHO U3 OCHOBHBIX OOIIUX TPeOOBaHMIA,
KOTOPOMY JIOJKHA OTBEYATh AEATEIBHOCTD .

PaccmarpuBaemMoe moHMMaHWe MPUHIMIA, KaK MPEACTaBIIseTCsl, HaMOoIee TOYHO OTpakaeT
POJIb ¥ HA3HAYEHHE €T0 B IPAaBOBOM AeATeIbHOCTH. OCOOEHHO OHO 3HAYMMO, KOT/Ia peyb UJIeT 00 yro-
JIOBHO-TIPOLIECCYaIbHOM JesaTeabHOCTU. CrienuduKa NpUHLMIA YTOJIOBHOTO MPOLIECCa B TOM, UTO 3TO
HE IPOCTO TpeOoBaHue, a TpedoBaHNe, HOCAIIee UMIIEPATUBHBIN XapaKTep, KOTOPOE MPEAbIBISIETCS
K JEATeJIbHOCTU OPraHOB IrOCYyIapCTBa, — B TOM OTPAkKAETCsl CYIIHOCTh YIOJIOBHOIO Ipoliecca, ero
OTJIMYME OT JAPYrux obnacteid MpaBoBOW AEATeNbHOCTU. IMEHHO OpraHbl roCyAapcTBa B YTOJIOBHOM
npolriecce sIBJISIOTCS aJpecaToM BBIITOJIHEHHS IPUHIUIIOB-TPEOOBAaHUE. DTO BBITEKAET U3 TOTO, YTO
TOJIKO OHHM CYOBEKTHI YTOJOBHO-TIPOIIECCYaTbHOM NEeSITeIbHOCTH, TOJIBKO Ha HUX BO3JIOKEHA OTBET-
CTBEHHOCTb 32 XOJI M Pe3yJ/IbTaT IesITeIbHOCTH, TOJbKO OHM MMEIOT HanboJsiee NIMPOKKeE MOITHOMOYHS,
B TOM YMCJIE U 110 peas3aliiy IPUHLUIIOB, [IIs IOCTHKEHHU S LIEJIM YTOJIOBHO-IIPOLIECCYAJIbHOU AesI-
TEJILHOCTH.

CkazaHHoe He 1no3BoisieT HaMm cortacuthes ¢ H. A. I'pomoBbiM 1 B. B. Hukomnaituenko, koto-
pble CUUTAIOT, YTO IIPUHLMIIBI YTOJIOBHOTO CYAONPOU3BOCTBA aJPECOBAHBI I'PaKAAHUHY U COOTBET-
CTBYIOIIMM IrOCYAapCTBEHHBIM OopraHaM>*. Bo3aMOXkHO, 3TO MpUeMJIeMO s TPakAaHCKOTO MpoIiecca,

50 o

K coxanennio, 1 B IaBe 2 Jajieko He B KaXIOW CTaThe 3aKperuIsieTcs cofepkaHue npuHnmna. Hapsmy ¢ npuHIimmamm Kak

O TIPUHIIUIIAX TOBOPHTCS O MpaBax, B CTATyC MPHHIIMIA BO3BOAATCS OUYeHb CHOpHbIe HonoxeHus. [logpoduee cm.: [poyenko B. I1.
I'eHe3mc aHTHCHCTEMBI B ITpaBe. YTOJIOBHO-TIPOIIeCCyalibHbIe M HpaBCcTBEHHBIE acrieKThl. KpacHopap: Coerckast Ky6ans, 2003. C. 137.

51 Lobposonvckas T. H. TIpuHIMITEL COBETCKOTO yroyioBHOro rnporecca. M.: Opun. our., 1971. C. 17.

32 nerkuno I1. C. Lenn u CpencTBa UX JOCTHKEHHUS B COBETCKOM YrOJIOBHO-TIpolieccyanisHoM npase. J1.: M3a-so JII'Y, 1976. C. 31.
Cwm. maxknce: JJemuoos H. C. TIpUHIMITEL COBETCKOTO yrooBHOro mpotiecca // Kypc coBerckoro yronosHoro mnpotecca. Oorast yacts /
ABgrT. kon.: B. B. Anekcees, JI. b. Anekceesa, B. I1. Boxbe u 1p.; mox pen. A. . boiikosa, 1. U. Kapnena; BcecorosHblil HayuHO-
HCCIIE/IOBATENbCKUI MHCTUTYT MPOOieM YKpeTUIeH sl 3aKOHHOCTH U rpaBomnopsiaka. M.: FOpun. nur., 1989. C. 140, u ap.

33 Monsmexuii H. H. Bormpocs! Teopun coserckoro yronosaoro npouecca / ITon pea. [I. C. Kapacesa. M.: Uzn-so MI'Y, 1956. C. 83.
Cwm. Takxke: [Ipo6iems! oOmmeli Teopry COLMAIICTIYECKOro rocyaapcTBeHHoro ynpasnenus /A. B. O6omonckwit, B. I1. Kypamsumm.
M.: Hayka, 1981. C. 79-80; Keauna C. I'., Kyopsisyes B. H. TlpuHImnsl coBeTckoro yrojgoBHoro npasa. M.: Hayka, 1988. C. 21;
Fbabaes B. K. Ipuxnumst ipasa // O6mas teopus rocyaapersa u ipasa. H. Hosropon, 1999. C. 223.

*n pomoe H. A., Huxonaiiuenxo B. B. TIpyuHIMIBI yroJ0BHOIO Ipouecca, ux nonsatue u cucrema. C. 33. PaccmarpuBas coctsiza-
TEJIBHOCTb KaK npuHLuM, B. I1. CMUPHOB, MCXO[s M3 CBOErO MOHUMAHUS COCTA3ATENIBHOCTH, CUUTAET, YTO CTOPOHBI JOJIKHBI ObITh
aKTHBHBIMU B OTCTaUBaHMU CBOMX MHTepecoB. CM.: Cumupros B. I1. Cocrs3atenbHOe Ha4ajo MO YTOJIOBHBIM JIeJIaM B CyJe NepBOii
MHCTaHIMK: ABTOped. Auc... KaHi. opua. Hayk. M., 2003. C. 13. Tem caMbIM OH TaK:ke HaJlaraeT peaan3aliio IPUHIUIA He TOJIBKO
Ha OpraHbl rOCy/IapcTBa, HO U HAa YYaCTHUKOB Iporiecca. He clioxkHO npezcTaButh cebe neyvasbHble MOCIEACTBUS Pean3alii Takoro
noHuMaHus. He akTuBeH, He 0Ka3al — [peTepreBaid HeraTUBHbIE Pe3yJbTaThl CBOeH naccuBHOCTH. Ho peayu ceronHsIHero JHs
unble. [laxe B rporeccax, HOCTPOEHHBIX Ha COCTA3ATE/IbHOM Hauajle, y OOBUHAEMOro, COOTBETCTBEHHO Yy €r0 3allIUTHUKA, €CThb IpU-
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rz1e npeodnagaeT oOIIe03BOIUTEbHBIN THIT TPABOBOTO PETYIMPOBAHMS, JAIOIIUIA BHICOKUI YPOBEHb
CBOOOMBI [T yCMOTPEHUS1, CAMOPETY/IMPOBAHUS JIMYHOCTH, HO HE /ISl YTOJIOBHOTO, B paMKax KOTO-
pOro, B MEPBYIO OYepe/lb, peaTn3yeTcs MmyOaMIHbIiA UHTepecC.

B teopum npasa BBIIETSAIOT TPU OCHOBHBIX (DYHKIIMM MPUHIIMIIOB MpaBa — MO3HABATEIbHYIO,
MH(POPMAIIOHHO-TIEHHOCTHYIO U peryJisaTUBHYI0 . [IpeacTaBsieTcs, 4To AJ1s yroJIoBHOTO Ipoliecca,
B CHJIy €ro CHeuu(pUKH Kak CTPOro periaMeHTUPOBAHHOW JESTEIbHOCTU OPraHOB TIOCYJapCTBa,
BaXHEHILEH U3 HUX SBJISIETCS UMEHHO MOCEAHssl — peryisTuBHas. Peanusanus stoil pyHKIMU
WCKJIIOYAET MPOU3BOI MPU OCYLIECTBIEHUH YTOJIOBHO-IPOLIECCYaIbHON JEATEIbHOCTH, BBOIUT €€ B
YeTKO 0003HAUYEHHBIE I'PAHMIIBI, FTAPAHTUPYET, ITPY BHITIOJTHEHUY IPUHIIMIIOB, TOCTHKEHHUE LIeJIeH yTro-
JIOBHO-TIPOLIECCYaIbHOM €S TENbHOCTU. [{pyruMu ClI0BaMu, IPUHIIMIIBI — 3TO BAXKHEUIIUIA PETYIISTOP
YTOJIOBHO-TTPOLIECCYAJIbHOM JE€ATEIBHOCTH.

Jlpyroy, CBS3aHHBIN C PaCCMOTPEHHBIM, OYEHb BaXKHBII MOMEHT — BOMNPOC O 3aKpEIuIeHUU
CYILIHOCTH NMPUHIIMIIA B HOPME TpaBa. B uTeparype MMeroTcsl BBICKa3bIBaHUS O TOM, UTO COfiepXka-
HUE TIPUHIIMIIA HE MOKET M He JJOJDKHO ObITh MCUEPIIBIBAIONIE ONpeeIeHHbIM B UCTOUHHKE MpaBa’’,
TaK KaK MPUHLMII SIBJISIETCS CAMOCTOSITEJIbHBIM HOPMAaTUBHO-PETYJIATUBHBIM CPEICTBOM U (POpMY-
JIMPOBKA «IIPUHIMIT 3aKPEIUIsSETCs] B HOPME» JODKHA OBbITh M3MEHEHa Ha CIICAYIONIYI0 «ITPHHIIUI
3aKperuisieTcsl B mpeAnucaniu ((hopMyJIMpoBKe) CTaTel 3akoHa (T. €. B 3aKOHOAaTeNbcTBe)» 7. Eciun
TaK, TO BCe OOraTCTBO COAEPKAHMS NPUHIIMIIA BBISBIISETCS, B OTACIBHBIX CITydasiX, IyTeM TOJKOBa-
HUS psijla cTaTeil 3aKoHa.

J103BOJIUTENBHO JIN TOAOOHBIM 00Pa30M BBIUWIEHSTh COIEpKaHUe MPUHIIMIA YTOJIOBHOTO MPO-
uecca? Jla, HO TONBKO TOrJa, KOIZa pevb MAET O HAyYHOM MCCJIEIOBAaHUHU, B XOI€ KOTOPOIO BbISIB-
JISIeTCs1, OCMBICIISIETCS] HOBAs TpaHb CYIIHOCTH YTOJIOBHOTO Tipoliecca, (hopMyIMpyeTcst TpeOoBaHue,
peanu3aiysi KOTOpOro MO3BOJNUT CAENIaTh JesITebHOCTh Oosiee 3pdekTrBHOM. [IpuHIMIOM MOo3HaH-
HOE CTaHET TOJIbKO B TOM CJIy4ae, €CJIM 3aKOHOJATellb, COIVIACUBILIMCH C UCCIIEA0BATENIEM, 3aKPEIUT
npeyaraemoe B Hopme mpasa. C. C. AJiekceeB paBUJIbHO NMILIET: «Te Havasa, KOTopble elle He
3aKpervieHbl B TIPABOBBIX HOPMax, HE MOTYT ObITh OTHECEHBI K YMCITy MPABOBBIX MPUHIMIOB. OHU
SIBJISIIOTCS JIMIIb UIESIMU (HayalaMu) [PaBOCO3HAHMS, HAYYHBIMU BBIBOJAMM, HO HE NMPUHLMIIAMU
npaBa»s,

[ToHumaHye 3TOr0O MOMEHTa SBJISIETCS OYEHb BaKHBIM Il YTOJIOBHOTO Iporecca. B Hem
JOJKHBI OBITh YCTAHOBJICHBI )KECTKUE T'PAHUIIbI AUCK PEIIIOHHBIX TIOTHOMOYHMI OPraHOB rOCy/1apCTBa
1J1s1 oOecriedeH s TOCTHKEHN I UMH CTPOro 000O3HAUEHHBIX B 3aKOHE I1ej1ell. 31ech IPaBOBbIC MTPUH-
IIUITBl OTYETIIMBO MPOSIBIISIOT XapaKTep UMIIEPATUBHBIX TPEOOBAHUM, TPEABSABISEMBIX K JIESTEIbHO-
CTU CyOBEKTOB YTOJIOBHOTO TIPOLIECCA U YTOJIOBHO-ITPOIIECCYAIBHOTO TOKa3biBaHUsI. OpUEeHTHPOBATD
MOC/IETHUX Ha MPUMEHEHUe MPUHIIUIIOB, MPSAMO He c(hOPMYIMPOBAHHBIX B 3aKOHE, «03HAYasI0 Obl
CO3HATEJIbHO BHOCUTH Xa0C M A€30PraHU3aINI0 B UX ACATETBHOCTb> ».

BaxHOCTh HOPMATHBHOT'O 3aK PETUICHHSI IIPUHIIUIIOB YTOJIOBHOTO MTpoIiecca 00yCIOBIIEHA TaKKe
cepoit OTHOILEHUH, perJIaMEHTUPOBAHHBIX HOPMaMH YTOJIOBHO-TIpoLiecCcyanbHOro npasa. [Ipu pac-

BWJIETHM, Y HET'O €CTh ITPABO Ha Y4aCTHE B TOKA3bIBAHWUH, & HE 00513aHHOCTb. CIIeZlOBaTeIIbHO, OH He 00sA3aH ObITh AKTUBHBIM 1 HE HECET
OTBETCTBEHHOCTH 3a pe€aIn3alyIo IMPUHIUIIA.

35 Cwm.: Anexcees C. C. ITpo6Giems Teopuu npaBa: Kype niekimii: B 2 1. T. 1. OcHOBHBIE BOIPOCHI OOIIEH TEOPUH COLMATUCTHYE-
ckoro npasa. Ceepaosck: Cepai. opus. un-t, 1972. C. 105.

36 Jlemudoe H. @. TTpuUHIMITEL COBETCKOTO yroJioBHOro mpotecca // Kype coBeTckoro yronosHoro nporecca. Obmas dacts / B. B.
Anexcees, JI. b. AnekceeBa, B. I1. Boxbes u nip.; nox pen. A. Jl. Boiikosa, 1. 1. Kapnena; Beecoto3Hslil Hay4HO-Hcc1e10BaTeIbCKUI
HHCTHUTYT NpOOJIeM YK pellIeHus 3aKOHHOCTH 1 nipaBoniopsiaka. M.: Opuna. muar., 1989. C. 136; Casuyxuii M. 4. K Bompocy o cucteme
MPUHIMIIOB COBETCKOTO YrojioBHOro mnpotecca // Coerckoe rocyaapctso u npaso. 1950. Ne 1. C. 25; Tomun B. T. O noHATAY PUH-
Lna coBeTckoro yrosioHoro npouecca// Tpynsl Beiciueit mxonst MOOIT PCOCP. Boi. 12. M., 1965. C. 194.

57 Hlagpupos B. M. CoBpemenHoe nonnManue mpasa // Teopust rocynapersa u mpasa: CO. crareit. KpacHosipek: Kpacl'V, 1999.
C. 34.

38 Anexcees C. C. Obumas Teopus1 colraaucTiIeckoro npasa. Bemm. 1. Ceepmnosck, 1963. C. 151. Cwm. Takxke: Kyopseuesa A. B.,
Jluguwuy, FO. /{. O moHsTHY IpUHIMIA B yronoBHoM mporecce // ITpaosenenue. 2001. Ne 4. C. 163.

39 Baorcuyuii B. H. [TpaBoBble npuHLUIILL B 3akoHOAaTebcTBe PP // T'ocynaperBo u npaso. 1996. Ne 11. C. 93.
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CJICIOBAaHUM M PACCMOTPEHUM YTOJIOBHBIX [IENl TIPEAYCMOTPEHA BO3MOKHOCTh BTOPKEHHSI OPraHOB
rOCyIapcTBa B JIMYHYIO KU3Hb I'PaXIaH, TPUYEM B OTICIIBHBIX CIyJYasX OrpaHUYeHUEe KOHCTUTYIIH-
OHHBIX IPaB MOXET ObITh OYeHb 3HAUMTEIFHBIM. BhiBe/ieHre cofepkaHrsl TIPUHITAIIA TTYTeM TOJIKO-
BaHUsI HOPM MOXET IMPUBECTU K TOMY, UTO, 3200TSCh O CBOMX, CBOE0OPa3HO MOHMMAaEMBbIX UHTEepecax,
MPEJCTABUTENI OPTAHOB TOCYIAPCTBA JIAAYT TAKOE TOJKOBaHUE U OyIyT MPUMEHSTh €ro TaK, 4TO OT
rapaHTHI TIPaB M 3aKOHHBIX MHTEPECOB IPaXJIaH HE OCTAHETCS W Clie/ia.

[IpenocraBieHre NogOOHOrO MpaBa TOJIBKO TEOPETHKaM OyAeT HEeCIpaBeJIMBbIM 10 OTHOIIIE-
HUIO K TIPAKTUKAM, JIa ¥ HU OJTMH YYEHBIN HEe 3aCTPAXOBaH OT OIIMOKU. BhIsSIBJIEHHOE MM MOXKET Ipa-
BUJIBHO OTPaXkaTh CYNIHOCTh JIESATEJIBHOCTH, COOTBETCTBOBAThH 3aKOHAM TO3HAHUS U, CJIEIOBATEIIHHO,
PEaM30BBIBATHCS B MPAKTUYECKON JeSTeNIbHOCTA. B 3TOM ciyuae hopmynupyemasi CTOpOHa CyIII-
HOCTH TIO3BOJISIET TTyOKe MOHATh CMBICT JEesTeJIbHOCTH, Ha OCHOBE MOHSITOrO OoJiee MPABUIBHO U
3(ppeKkTUBHO ee OpraHM30BaTh. ECM MOHATOE CTAHOBUTCS MPUHIIATIOM Il TIPUHSIBILIETO, TO IS
BCEX IMPaBONPHMEHHTENIEN MpeJlaraeéMoe UCCieIoBaTesieM COAepkKaHue CTaHeT MPHHITUIIOM TOCTe
3aKOHOZIATEILHOTO 3aKpeTlyIeHNsI B HOpMe TIpaBa, a 3TOMY IpeIIecTByeT Ooblas padoTa Mo anpo-
OalMy MpeUIoKEHHOTO U 0OOCHOBAHMIO HEOOXOOMMOCTH BHECEHHUsI €r0 B HOPMY TpaBa Kak MpHH-
numna®,

W3noxeHHOE MPUBOAUT K BBIBOLY O TOM, UTO IMPABMJIBHBIM SIBJISIETCSI BTOPOU MOJXOJ K TIOHU-
MaHHIO TTPUHIIUIOB mporiecca. OCHOBHBIE MOMEHTHI 9TOTO TMOIX0Aa: 1) MPUHIIUI YTOJIOBHOTO TPO-
1iecca — 9To TpeOOBaHUE K JIeSITeNbHOCTH, 2) TpeOOoBaHMe, aJpeCOBAHHOE ISl BHITIOIHEHUsI OpraHam
rocyapcraa, 3) TpedoBaHUe, KOTOPOE JOKHO ObITh 3a(pMKCMPOBAHO B HOPME YTOJIOBHO-TTPOIIEC-
CYaJILHOTO 3aKOHOATENILCTBA, 4) XapaKkTep TOro TpeOOBaHMS JOIKEH OBITh HETIOCPEICTBEHHO CBSI-
3aH C LEJISIMH YTOJIOBHO-ITPOLIECCYATTbHON JIEATEIBHOCTH, peau3aliysl ero J0/KHA rapaHTUPOBATh
WX JOCTHXEHHE.

3HAYMMBIM [1J151 IOHUMaHUS TIPUHITUIIA SBJISETCS TAKKe ClIeyIoliee: TIPUHIINIT IOJKeH peria-
MEHTHUPOBATh JEATEJIFHOCTh B OCHOBHBIX CTaIMSIX MIPOIecca WM IEHTPATbHON — CTauM CyIeOHOTO
pazbuparenbcTBa. JJaHHOE yTBepXkIeHUe B Hayke He OeccriopHo. M. b. MuxaiyioBcKas CuuTaeT, 4to
MIPUHITUIT UMEeT 3HaYeHue B JII0OOoW 13 cTaauii mpotiecca. [IpaBna, popmbl ero IeHCTBUS MOTYT OBITh
Pa3IMYHBIMU, TIOCKOJIbKY OHHM MICTIBITHIBAIOT Ha ceOe BIIMSIHUE YaCTHOM 33JJa4uM, CTOSIIEH repes] KOH-
KpPETHOU CTaJuei, HO, TEM He MeHee, ITPUHIIUII, €CJIM OH HE HOCUT JIEKJIAPATUBHBIN XapakTep, Bceraa
Oy/leT HEeKUM OPHEHTHPOM B BHIOOPE CPEICTB JIOCTVIKEHU ST KelaeMon e’

KoHkpeTusupys nipejiesbl AeACTBUs IPUHIUIA B KOHKPETHOU CTalU U OOBSICHSIS UX OIpese-
nsomee, O. B. Bonkonyn ykasbiBaeT, 4To OHH 3aBHCST OT M3MEHEHHSI COCTaBa JOJKHOCTHBIX JIMII,
UX TIPaBoOBOro craryca. OcOOEHHOCTH MPOLIEAYPHI CTAIUU B OOJIBIIION CTEIIEHH 3aBHUCAT OT COBOKYII-
HOCTH TIPUHIIUAIIOB, JIEHCTBYIOIMX B Hel®?. TlocneqHsst MBICTh BEpHA, HO C TEM, UTO IMPEIIeCTBYET
e, HeJlb3s CoracuThesl. MI3aMeHeHre cocTaBa JIOJKHOCTHBIX JIMII, UX MPABOBOTO CTaTyca HEe MOXKET

60 O6bexTHBHAS IPUPOIA PHHLUTIOB, TIOHSTAs, PUHSATAS 3AKOHOJATENEM, ChOPMY/TMPOBAHHAS M B HOPME NPABA, TIO3BOIMJIA
B cBoe Bpemsi T. H. [JoOpoBOsIbCKOM czieaTh OTYACTH MPABHJIBHOE YTBEPKACHHUE O TOM, YTO MPHHLMIIBI IPOLIECCa «HE MOSABIISIOTCS,
HE MCYE3AI0T ¥ He MEHSIOT CBOETO COJIEPKAaHUS B 3aBUCUMOCTH OT CYOBEKTUBHOTO YCMOTPEHHMS U JKEJaHUsI OTAENIbHBIX JIMIp. (CM.:
Jobposonvckas T. H. Ilpuniumns coBeTckoro yronosHoro mnporecca. C. 33.) be3 BcAkoro COMHEHHs1, CKa3aHHOE MOXKHO PacrpocTpa-
HMTb Ha TMPUHLMIIBI TO3HAHMS, ONpe/e/IABIINE B TO BPeMsl CTEPKEHb YTOJIOBHO-IIPOLIECCYIBHOTO I0KasbiBaHusl. CllojkHee 00CTOUT
JeJIo B TeX Clydasix, KOra pedb MAeT O MPUHLHIAX, 3alUINAIINX IPakJaH OT MPOU3BOJIAa OPraHOB rocyaapcTsa. MHoroe mpu ux
opmynupoBaHuy, Be3Je U BO BCE BPEMEHa, 3aBUCHT OT PEajbHOTO COOTHOIIEHHSI MOUTUYECKUX CHJI B TOCYJApCTBE, OT TOTro, KaKue
LIEHHOCTH B JIAHHBII MOMEHT SIBJISAIOTCS JOMUHUPYIOIUMH. DTO U ONpeiesisieT BOMO 3aKOHOAATENs MPH BBEAEHUU TOTO MJIM MHOTO
TOJIO)KEHUS B PaHT IPUHLUIIOB npotiecca. Ho, okasbiBaeTcs, Hellb3sl HEJOOLEHUBATh CHITY CYOBEKTUBHOTO YCMOTPEHHSI U TOT/a, KOTAa
peyb MOET O MO3HABATENbHBIX MpuHLMNAx. HoBoe BpeMs — sipkoe CBHUAETENHCTBO ero mMomy. 3akonoparens B YIIK P® nocuntan
1151 ce0s1 BO3MOXKHBIM YIIPa3IHUTh OCHOBHO# no3HaBatenbHblil npuHiun YIIK PCOCP, copmynuposanssiii B ct. 20. Peus uaer o
BCECTOPOHHOCTH, TIOJHOTE U OOBEKTUBHOCTH MCCIIE/IOBAHMSL.

1 Muxaiinoscxas H. B. e, GyHKUMM 1 NPHHLIAIIE POCCUIACKOTO YTOJIOBHOIO CyIONPOM3BOACTBA. YIOJIOBHO-TPOLIECCYaIbHAS
¢opma. M.: IIpocnekr, 2003. C. 117-118.

62 Boakoayn O. B. Cucrema YTOJIOBHOTO CYIONPOU3BOACTBA U 1poliemsl ee coepieHcrBoBanus. CII6.: FOpun. nenrp Ilpecc,
2003. C. 10.
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BJIMSATH HA TO, KAKKE TIPUHLIUIIBL U B KAKOM 00beMe JOJKHBI peaM30BhIBATHCS B paMKax cTaauu. B
JAHHOM CIly4ae CJIeICTBUE BbIAAIOT 3a MpuuuHy. [IpuynHa ke kpoercs B crieliiuKe 1esei, CTOSIIUX
niepes; CyObEeKTOM Ha OMpeeSIeHHOM YJacTKe JIesiTeIbHOCTH. B yroinoBHOM mpoliecce TOJIbKO B ABYX
CTa/IMSIX PEAJIM3YIOTCS O3HABATE/IbHbIE 1IN — 3TO CTa/lUsl IPEIBAPUTEIBHOIO PACC/IEIOBAHUS U CTa-
ausi cynebHoro pasouparenbcrsa. CreioBaTenbHO, HAOOP TO3HABATEIBHBIX MPUHITUIIOB, KOTOPHIHA B
HUX pean3yercs, JOJKeH ObITh OIMHAKOBBIM, OAMHAKOBBI IOJKHBI OBITh U TTPEIEIbl X peaTi3allim.
[TpumeHeHre UHBIX TPUHITUIIOB ONpeesseTcs] OCOOSHHOCTSIMHA OPTraHM3aIuy M MPOTEKaHUsI TTO3Ha-
BaTEJIbHOW JEATENIbHOCTU B CTAIMAX MPEJBAPUTENIHHOIO PaCcC/IeIoBaHUsI M CyeOHOro pa3oupareiib-
cra. [lepen Apyrumu cTausiMu Mpoliecca He CTAaBUTCS 11eJIb YCTAHOBJIEHHSI OOCTOSITENIBCTB, MOAJIe-
JKalMX JI0Ka3blBaHUIO, Y HUX IpeAHa3HaueHue MHoe. B ux pamkax, Kak MpaBWJIO, TPOM3BOIUTCS
TOJIBKO OLIEHKA TMIO3HAHHOTO JIsl BBISICHEHUsI 3aKOHHOCTH ¥ OOOCHOBAaHHOCTH TPUHSTOTO PEIICHHUS.
Takum 0Opa3om, eciu pelieHre Borpoca o cepe AeCTBUS MPUHITAIIA CBA3BIBATH CO CIIEIM(UKON
pelaeMbIX B paMKax CTaJuu Liejield, He Oy/lleT OCHOBAHWM /ISl yTBEPKIACHUS, UYTO TPUHLIUI UMEeT
3HauYeHHUE B JOOOW CTaIUM MpoLecca.

B nepBom naparpade Obuia rmokaszaHa CyTb MyOJIUYHOCTU — COOMOAEHHE OOIIUX MHTEPECOB.
OHa HUKaK He MOIXOAUT MOJ apaMeTpbl IPUHIIMIIA.

[Ty6nuyHOCTD — HAYaJI0 YroJOBHOTO Mpoliecca. Ee Henmb3si CBOIUTh K 0OS3aHHOCTSIM OPraHoOB
rOCy/IapCTBa IO YCTAHOBJICHUIO COOBITHS TTPECTYIUICHH ], U300JMYESHUIO JIUIIA, COBEPIIMBIIETO Tpe-
CTYyIUIEHHE, U T. 1. [lesio 06cTonT MHaue: 3Th 005S3aHHOCTH BHITEKAIOT U3 COIMAILHO-TIONMUTHUYECKON
CYIITHOCTH IyOJIMYHOCTH, OCHOBA KOTOPOU 3aKJII0YAETCSI B TOM, YTO FOCYAAPCTBO, B JIMILIE CBOMX Opra-
HOB, IPUHUMAET Ha ce0s1 OTBETCTBEHHOCTh OIPaIUTh IPaXkJaH, OOIIECTBO OT MPECTYIHBIX MPOsIBIIE-
HUI, 00s13yeTcs niepe]] HUMH ObITh aKTUBHBIM B Jiesie 0OecTieueHns UX 3aiuThl. PearupoBanue Ha
Ka’K/Ipl{ CJTy4ail PeCTYIJIEHU s IPU3HAETCS HE YaCTHBIM, & FOCYAAPCTBEHHBIM JIEJIOM 10 pean3aluu
OOIIMX WHTEPECOB, B paMKax KOTOPHIX HAXOAWTCS TaKke COOMIOIeHNe TPU paccleJOBAaHUU U pac-
CMOTPEHHUH YTOJIOBHBIX JIeJl CBOOO, MTPaB M 3aKOHHBIX MHTEPECOB BCEX YUYACTBYIOIIMX B YTOJIOBHOM
CYJOIIPOM3BO/CTBE.

Kak myOGiMyHOCTh He TMPUHIIMIL, TaK M COCTA3ATEIbHOCTh HE MOXKET pacCMaTpUBAThCS B 9TOM
kavectse. [TossBrmch paboTh, B KOTOPBIX YTBEPKIAETCS, UTO COCTA3ATEBHOCTh B TEOPHH MPOIIecca
JOJDKHA 3aHUMaTh OoJiee BBICOKOE TosIokeHue, yeM npuHimil. Tak, Hanpumep, 0. K. fdxkumoBny
cuuTtaeT, 9to «B YIIK PO mpuHIMIT COCTA3ATEILHOCTH MPHOOPETAECT 3HAUCHUE IJIABHOTO, BCEOOHEM-
JIOIETO, HAXOAIIErocst HaJl BCEMH APYTUMHU MTPUHIMIIAMY TTOJIOKEHHUSI» &3,

CocrsizarenbHOCTh A. B. CMUPHOB Ha3bIBaeT MOJEJIBbIO YTOJIOBHOTO Tporiecca *. Ho OGornee mpa-
BWJILHO OBUTO ObI BUIETh B HEW OCHOBOIIOJATAIOIIEe HAYAJIO, TO, B UeM OTpakaeTcsi OCHOBHASI UIes,
CYIIIHOCTb YTOJIOBHOTO Tporiecca. OHa 1 3aKJIa/IbIBaeTCsl B OCHOBY MOJIEJIH, KOTOpasi €ro CTPYKTYpHU-
pyert. Ucxons u3 Hee, opMyarpyloTcst TpeOOBaHUS K JESITEIHOCTH, COOMOIEHNE KOTOPhIX O0BEK-
TUBUPYET 3TO Ha4YasI0. Pa3muuHbIM Hauaiam, 4To COCTSI3aTeNIbHOMY, UTO ITyOJIMYHOMY, COOTBETCTBYET
CBOU HAOOP MPUHIUTIOB®.

W coBepiiieHHO HEBEPHO, KaK HaM MPeICTaBIsETCs, PUHIMIIBI Tpoliecca 0003HaYaTh TakK Xke,
KaK MyOJIMYHOCTh M COCTSI3aTeNIbHOCTh, — «Havada». A. V. MapkuH yTBepKaaeT, 4To B CHUCTEMe
OCHOBHBIX HayaJl YroJIOBHOTO CYHONPOM3BOJACTBA CJEAyeT pa3ivnyaTh Hadala-TIPUHIMIBI U COO-
CTBEHHO HayaJla, He SABJIONIIMEecs NpuHIMnamMu. K nocieHuM oH OTHOCHUT, HEMOHATHO MO Kakou
MpUYKHE, KpoMe MyOJIMYHOCTU M COCTSI3ATENIbHOCTH ellle M 3aKOHHOCTH®. BKiTloueHre B MOHsTHE

83 Sxumosuu FO. K. OT OGBUHUTEILHOTO K WHKBU3UIOHHOMY JOCYIeGHOMY YTOJIOBHOMY Tporieccy // YTonoBHas IOCTULMS: COCTO-
siHUe U IyTH pa3ButHsl. TiomeHs: M3narenbcko-ronurpadpuieckuil LeHTp «kenpece», 2003. C. 12.

64 Cmupros A. B. Mozemu yromnossoro npouecca. CI16.: Hayka, 2000.

85 Tam xe. C. 59. ToxoGHbIM obpaszom pemraer 3T0oT Bonpoc U JI. A. Mexennna. OHa CUHMTaeT, YTO MyONMYHOCTD «SIBIISIETCS
OCHOBO¥ BCEX 3aKPEIUVIEHHBIX B 3aKOHA MPUHIMMOB...». CM.: Meowcenuna JI. A. TTyOmIIHOCTD POCCHICKOTO yrOJIOBHOTO IIpoLiecca:
Astoped. auc... kaaa. opua. Hayk. Exarepuntypr, 2002. C. 14.

66 Maprkun A. H. CocTsi3aTeNIbHOCTD Ha IIPEeBApUTEIBHOM CIIeIcTBUM: ABTOped. auc. .. Kaua. opua. Hayk. CII6., 2001. C. 9.
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«HAYa0» MPUHIMIIOB CBUIETEJICTBYET O TOM, YTO B CO3HAHUM IMPEAJIAraioiero He BhICTPOMIIACh
uepapxusi MOHITUH, OTpakKaoIas CTPYKTypHOE CTPOSHUE M3y4aeMoro SIBJICHHUsI, KOTOpOe CJIeayeT
paccMaTpuBaTh uyepe3 ypoBHeBbIe cpe3bl. CrieltnuKy sIBJIeHHS Ha KaXJOM YPOBHE JIOJKHO OTPaKaTh
orpeziesieHHoe NoHsATHe. Hayana myOnmyHOCTH U COCTA3aTeIbHOCTH — 0003HAYEHUE CYITHOCTH COOT-
BETCTBYIOILIETO MPOIIECCa, a €id, B CBOIO 0Yepe/ib, YTOOBI CYIITHOCTh CHEJaIach AEHCTBUTEIBHOCTHIO, B
paMKax MOJIeNi, JOJKHA COOTBETCTBOBATH OIpe/ieIeHHAsI CHCTEMAa MTPUHIIUTIOB.

Oumoky, nopodHy0 otMedeHHou, aomyckaeT U C. A. Kacarkuna. Onpenensiss 3HAYMMOCTh
MyOIMYHOCTH B YTOJIOBHOM MPOIIECCE, OHA MPABMIIBHO THIIIET, YTO «ITyOJIUYHOCTD SIBJISIETCS OCHO-
BOIIOJIAraloIMM HAYaJioM YrOJIOBHOTO Tporiecca. ..» %7, OHa «0OBEKTUBHO MPEIOPeIeisieT IPAHUIIbI
JeVCTBYSI IIPUHIIUTIA TUCTIO3UTUBHOCTH» %8, KOTOPBIN CBA3BIBACTCS €10 TI0 COIEPKAHUIO C COCTA3ATEITb-
HOCTBHI0®. 3HAUMT, MyOIMYHOCTD 3a/1a€T M TPAHUIIbI COCTsA3aTeIbHOCTH. HO npaBiibHOE IOHMMAaHue
Ha 9TOM M 3aKaHYMBAETCSI, TaK KaK B APYTMX MECTaxX CBOeH pabOTHl OHA paccMaTpUBaeT MyOIMYHOCTb
TOJIBKO KaK MPUHIMIL. [IpUHITMITBEI e KaK IeMEHTbI OTHON CUCTEMbl HE MOTYT HAaXOTUTHCS MEKLY
co00ii B HEpapXUIECKON MOAYMHEHHOCTH, OHU O€3YCIIOBHO, B3aMMOCBSI3aHbl U B3aMMO3aBUCUMBI, HO
KOMITO3ULIMOHHOE UX PACIIONOXKEHNE, Orpe/esieHIe TPaHUIl 33/1aeTCsl He MU, a TEM HAa4aJloM, KOTO-
pOe MPUBHOCHUTCS U3BHE M OTPAXKaeT CYITHOCTh MpOoIiecca.

COuBaeTcs ¢ MPaBUIIBHOTO MIOHUMAHUS CTaTyca MyOJIMIHOCTH B YToJOBHOM Tiporiecce u JI. A.
MexenuHa. PaccMarprBast myOIMYHOCTh KaK OCHOBY BCEX NMPHHIIMIIOB, OHA B TO K€ BpeMsl MHUIIIET,
YTO MyOIMYHOCTh 00JagaeT BceMr cBoWCTBamMM npuHIMNa’™. Eciu Tak — To OHa M €CTh MPHUHIUIL
Kakum sxe oOpa3oM, Oyayur MPUHIUIIOM, TyOJIMYHOCTh MOXET PErylIMpoBaTh COOTHOIIEHUE ITyO-
JIMYHOTO U YaCTHOTO HAYaJl, OXBATHIBAThH TPOU3BOJCTBO TI0 BCEM JiesiaM Kak (hopMa YroJIOBHOTO MPoO-
1iecca, peryJmpoBarh OCyIecTBlIeHre (PYHKIMIA YTOJIOBHOTO CYIONPOU3BOJICTBA, SIBISITHCSI OCHOBOM
BCEX €ro rapaHTUi ¥ MPUHIMIOB!, Kak nmuieT 00 3ToM aBTop? YKa3aHHOE He MO, CHUTY TIPHHITUITY.
W paccyxaeHus o TyaJu3Me B MpaBe 3[ech He CracaioT NoJokeHus. [lyalu3M B OTHOIIEHUH TIOHSI-
THIA pa3HOTO YPOBHSI — 3TO CMEIIIEHUE CYIIHOCTH U CIIEJICTBUI ee pealn3aliy B JIeSTeJIbHOCTH, ee
MPOsIBIICHUsI 2.

TonbKo YeTkoe ornpejesieHre Kak craryca MmyOJIMYHOCTH, TaK U COCTA3aTeIbHOCTU MO3BOJISIET
MIPETBOPUTH B AEATEJIBHOCTY 3TH Havasia yepe3 MpuHIUIbL. [TonbiTka BHEAPUTH B CUCTEMY IPUH-
[IUIOB TpeOOBaHUEe, XapaKTepHOe Uil APYroro Havyajaa’>, BeJeT K pa3pylIeHHI0 MOEPHU3UPYEMO
dopmbl. B3aumooOoraiienue cymecTByomux (popM BO3MOKXHO, OHO peaibHO MTPOUCXOIUT U JOJIKHO
MIPOMCXOIUTD, HO HE Ha YPOBHE MPUHIMIOB. Kak1oMy Hayaimy COOTBETCTBYET CBOsI TIO3HABATEIbHAS
cxeMa. IMeHHO pasiuue Mo3HABATEIbHBIX CXEM, 4 HE COBMNACHUS UM OTJMYHS B ICTANISIX JOJKHO
OBITH OCHOBAHUEM [ISl pa3rpaHUUSHHS] MOJICIICH.

7 Kacamxkuna C. A. [Ty6iMUYHOCTD U IUCTIO3BUTUBHOCTD B POCCHICKOM YTOJIOBHOM Tiporiecce: ABToped. JUC. .. KaH/I. I0pH/I. HayK.
M., 2002. C. 7.

68 Tam xe.
% Tam xe. C. 11.

0 Mexwcenuna JI. A. [Ty6nMUYHOCTH POCCUICKOTO YTOJIOBHOTO Tiporiecca: ABToped. Uc. .. KaH. opul. Hayk. EkarepunOypr, 2002.
C. 15.

7! Tam xe.

2 Bpime Gbum MPOAHAIM3UPOBAHBI TO3UINH aBTOPOB, YACTh U3 KOTOPBIX OTOXJECTBIISIIOT IO COMIEPXKAHMIO TTOHATUST «HAYAJIO»
U «MOZieJb», U JPYTHX, He BUIALNMX OTIMYMN MeXTy HAa4aJoM M NPUHIUIIOM, HO €CTh aBTOPhI, PACCMATPUBAIOIIME HAYAIO U KaK
MOJIeNTb, ¥ KaK IPUHIMI (cM., Hartpumep: Macaennuxoga JI. H. Tly6indHoe 1 AUCIIO3UTUBHOE HAaYaja B YTOJIOBHOM CYJONIPOU3BOJCTBE
Poccuu: ABroped. muc... a-paopuf. Hayk. M., 2000. C. 9). Boicka3zaHHbIe HAMH BBIILIE APIYMEHTBI B L1€JIOM IIPUMEHUMBI [1J11 KDUTUKH
TOJOOHOTO OTHOIIEHHSI K COMIEPKAHHIO TIOHATHUS «HAYAJIO».

73 C. B. BaxaHoB nieusier POCCHIICKMM NapiaMeHTapusM 3a MOCHEIHOCTh 3aMMCTBOBAHNS Y aHIVIMICKHUX M €BPONENCKUX KOJUIET

Yy KEPOJHBIX JUIl POCCUIICKOTO Mpolecca KOHCTPYKIMH, HHCTUTYTOB, KaTETOPHUH, MOHATHUI ¥ MPaBOIPEICTABICHUI, YTO OCIOKHSAET

obnoBnenue YIIK. Cm.: Bascanos C. B. O COCTOSIHMU yrOJOBHO-IIPOLIECCYaJIbHOTO 3aKoHonarenbcrBa Poceuiickoit denepaniy Ha

pyoexe XX—XXI BekoB // PyHIaMeHTaIbHBIE U ITPUKJIAJHBIE TPOOIEMb YIIPABJICHH s pacciieoBaH1eM IpecTyIuieHnid. YacTb nepsast.
M.: Akagemus ynpaenenuss MBJI Poccun, 2005. C. 24-25.
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B nutepatype MOKXHO BCTPETHTh U MHOE TIOHUMAHUE COOTHOIIIEHUS IMTyOJIMYHOCTH U COCTSI3a-
TeJbHOCTH. U TO M ipyroe, Kak CUUTaeTCs, MOXKET YKMBATLCSA B paMKax OJHOTO Iporiecca. ITO BO3-
MOXHO B CHJTy TOTO, YTO Ha OCHOBE MyOJIMYHOCTH perjiaMeHTHUpyeTcsl oqHa cdepa OTHOIICHUA, Ha
OCHOBE COCTSI3aTeNIbHOCTH — Jpyras. Kpome sToro, B aHam3 BBOAATCS TUCIIO3UTUBHOCTD U PO3BICK.
Cdpepsl myOMMYHOCTH U TUCTIO3UTUBHOCTH «XapaKTEPU3YIOT IIPABOOTHOIICHHUS ME3K/Ty TOCYIapCTBOM
Y TIOTEPIICBIIUM, a PO3BICK M COCTS3ATEILHOCTh — MEXAY TOCYIapCTBOM M OOBUHSIEMBbIM. Takum
00pa3oM, C TOUKH 3PEHUsT OJHON TOJBKO KOHCTPYKIIMH YTOJOBHO-TIPOLIECCYaTbHON AeSITeTbHOCTU
MyOJIMYHBIE HaYaJla He MCKJTI0YAIOT COCTSA3aTeIbHOCTH, PABHO KaK TUCIIO3UTUBHBIC HE MPOTHBOpEYAT
PO3BICKY» 4.

[MocMoTpyM, HACKOJIBKO MPOYHON SIBJISAETCS Ta KOHCTpyKIus. [lepBoe, Ha 4To criemyer oopa-
TUTb BHUMaHKe, — 3TO TO, YTO eAMHBIN MPOIIECC, MOCKOJIBKY B KaXKJJOM €CTh OOBHHSIEMBII U, KaK Ipa-
BUJIO, MIOTEPIIEBINNI, pacragaeTcs Ha ABe YacTu. M HermoHsTHO, YTO MX CBA3bIBaeT. BO3MOXHO, 3TO
pa3IMYHbIe KOMOMHAIMH YKA3aHHBIX JIeMEeHTOB. VX YeThipe: MyOIMYHOCTh M PO3BICK, TyOTMYHOCTD
1 COCTSA3aTeIbHOCTb, TUCTIO3UTUBHOCTD M PO3BICK, TUCTIO3UTUBHOCTD M COCTSI3aTeIbHOCTD. [Ipruem B
KaKJIOM KOHKPETHOM CJTy4ae MPOIecC MOXKET CYIECTBOBATh TOJIBKO HA OCHOBE OJJHON KOMOWHAITUU
U3 YeThIpeX.

[TyOGmuaHOCTD ¥ pO3BICK, KaK CoAep:KaHUe OHOM MPOoIIecCyaTbHON (DOPMBI, BITOJTHE YKUBAIOTCS
MexXay coOoi. Bornee Toro, orpenensiomeid B 3TOM CBA3Ke SABJISAETCS MyONUIHOCTh. TO e camoe
MOYHO CKa3aTh O IMCIIO3UTUBHOCTH U COCTS3aTeTIbHOCTU. OJVH 3JIeMEHT, TUCTIO3UTUBHOCTb, IIPOU3-
BOJICH OT JIPYTOrO — COCTSI3aTe/IbHOCTH. Jla ¥ TOC/IeIHUH, BIPOUYEM, KaK W MMyOJIMIHOCTh, HE MOXET
OBITH Ha3BaH JIEMEHTOM. JIUCTIO3UTUBHOCTH M PO3BICK — 3TO MPOSIBJICHUE BOBHE JIAHHBIX HAYAJ, IPO-
W3BOJIHBIX OT HHUX.

CouetaHme e Ha PaBHBIX B OJHOM ITporiecce MyOTMYHOCTH M COCTSI3aTeIbHOCTH, UCTIO3UTUB-
HOCTH ¥ PO3bICKAa HEECTECTBEHHO, TaK KaK MMM TIPOIIECC Pa3phIBACTCS HA JIBE YaCTU: OJHA YacTh —
OTHOITIEHUST MEK/Ty TOCYAAPCTBOM U MOTEPIIEBIIAM — PEIIAMEHTUPYIOTCS OJIHAM HA4aJIoM, Jpyrasi —
OTHOITIEHUSI ¢ OOBUHSAEMbIM — WHBIM. EJMHCTBO MBI HAXOIUM B JIBYX Tapax u3 yeTbipex. U ecnm B
IIEJIOM OIIEHUTD MPEJIOKEHHYI0 KOHCTPYKIIHIO, OHA MPEJICTABISIeTCS HAM HEKU3HECTIOCOOHOM Jaxke
B TEOPETUYECKOM TulaHe. EIMHCTBO mporiecca, Kak cieyeT U3 MpejjiaraeMbIX HaMH PacCyKIeHHM,
MOeT OBITh OOYCJIOBJICHO TOJIBKO OTHUM HAYaJIOM: FJTH ITyOJIMYHOCTBIO, VT COCTA3ATEILHOCTBIO, UTO
HE HUCKJTI0YAeT, KOHEYHO, HATMIMS IEMEHTOB OJJHOTO WY JIPYroro B hopme, IOTUYNHEHHON OTHOMY
Havany.

BosBparasce k aHATU3UpyeMOMy MaTepuaity, CliefyeT yKa3aTh Ha TO, 4TO, 3aKperuisis myo-
JIMYHOCTDH TOJIBKO 32 OTHOIIEHUSIMU MEKIy FOCYJapCTBOM U MOTEPIEBIINM, aBTOP OTOILIA OT TOTO
MOHUMAaHUS MyOJIMYHOCTH, KOTOpoe m3faraeT Ha ¢. 118, rie ykaspiBaeTcsi Ha 00S13aHHOCTh OPraHOB
rOCyIapcTBa He TOJIBKO MPHUJIAraTh YCUIHS K M300JIMYEHUI0 BUHOBHBIX B COBEPIIIEHUY TIPECTYIICHUS,
HO M K OXpaHe MpaB ¥ 3aKOHHBIX MHTEPECOB YYaCTHUKOB Tporiecca’, K YUCTy KOTOPBIX, Oe3yCIIOBHO,
OTHOCHTCSI ¥ OOBUHSIEMBI. 3HAYUT, MyOJIMYHOCTh PACIIPOCTPAHsIeTCs He TOJIBKO Ha chepy B3auMo-
JeWCTBUSI TOCYapCTBA U MOTEPIIEBIIIEr0, HO OXBATHIBAET U OTHOIICHUs C OOBUHSAEMBIM U APYTUMU
yJaCTHUKAMH Iporiecca.

Kaxk BbIBOI U3 qaHHOTO Maparpada cieayeT, 4To MyOIMyHOCTb — He TTpuHIm. [TpuHImn-Tpe-
OoBaHME TIPEABSABIISACTCA K JeTeIbHOCTH, a He K OCHOBE e OpraHu3aIii. 3aKOHOIaTe)Ib Ha OCHOBE
OOBEKTUBHOTO Hayajia JOJKeH OMpeAeNisaTh, MO KAKOM Mopaean OyleT MOCTpoeHa AesTeTbHOCTh
(mMonenb popMHUpYETCSl UCTOPUEN U UACOJIOTHEN M MHOTMMU APYTUMHU (paKTOpamu), U B 3aBUCUMOCTHU
OT 3TOro (POPMYJTUPYIOTCS IPUHIIATIBL.

" lecmarosa C. /1. CoctsazarensHocTs yronosaoro nponecca. CI16.: FOpua. nentp Ilpece, 2001. C. 122.

7 Tam xe.
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I'naBa 2. Ily0IMIHOCTH H COCTS3ATEJIbHOCTD
B TEOPUH M 3aKOHOATEJbHON NMPAKTHKE

§ 1. ITy0OJIMYHOCTD M COCTA3ATEJIbHOCTh
B TE€OPHH YroJIOBHOIO Mpouecca

B konne XX Beka Poccust okazasack B 1oj10ce KapAWHAJIbHBIX MOJMTUYECKUX, SKOHOMUYE-
CKMX U COLIMAIBHBIX NepeMeH. OTKa3 OT MpexHel MIEOJOTMM U CPEACTB ee peaau3aluy Nooyau
UCKaTh IpyTHe CPEeACTBa, IPUEMIIEMbIE [JIs1 HOBOM CUCTEMBI OJIMTUYECKUX M SKOHOMUUYECKUX OTHO-
meHui. [ Toro 4toOsl JOOUTHCS MX 3aKPEIUICHUsI M CO3/1aTh YCJIOBHS JJISl MOBUTUBHOTO pa3BU-
THS, TPUOEIIN K yKe OIHaX/bl UCTIBITAHHOMY B Poccuu B Hauane XX Beka M JIOKa3aBIIEMY CBOIO
3(pPEKTUBHOCTb CHOCOOY — 3aMEHE CHCTEMBI CTapbIX IOPUIMYECKUX MOHATHIA Ha HoOBble’®. Takas
3aMeHa OBICTPO MPOU3OIILIA B OTPACISAX MaTepUAILHOTO MPaBa, B OTHOCUTEILHON HEMPHUKOCHOBEH-
HOCTH JIOJIbIIIE BCErO OCTABAINUCh MPOLIECCYaIbHBIE OTPACIH, XOTS (M BCE ITO IOHUMAJIM ) U3MEHEHHU S
¥ 371ech ObUTM HeM30eKHbI, a rocie npuaaTus Koncrurym Poccniickoit depepanny MOXHO ObLUIO
IIPEAIONOKUTH, B KAKOM HaIlpaBJIeHU! OylIeT OCYLIECTBIAThCS pe(hOPMUPOBAHHE YTOJIOBHO-TTPOLIEC-
CyaJIbHOTO 3aKOHO/IaTeJIbCTBA.

B ygactu tperben ct. 123 Koncturyuuu Poccun 3an1cao, 4To «CyIoInpOnu3BOICTBO OCYILECTB-
JISIeTCSl HA OCHOBE COCTSI3aTeJIbHOCTH M PaBHOIIPaBUS CTOPOH». CTOPOHHMKU MOCTPOEHUs YIrOJIOB-
HOTO TpOoIIecca Ha OCHOBE COCTSI3aTeIbHOCTH OBUTH M B COBETCKMI NIEPHOJL PA3BUTH S YTOJIOBHO-TIPO-
LIECCYaJIbHOM HayKH, HO MX IOHMMaHHE YTOJIOBHOI'O IPOLIECCa HE HAXOAWJIO OTPAXKEHUs B 3aKOHE.
YronoBHo-nIpoueccyaibHblid Kofeke 1960 r. He 3HaJI NOHATHSA «CTOPOHBI» U HE COIEPXKal B CBOMX
cTaThsX (pOpPMYIMPOBKY MpUHLMINA cocTs3atensHocTd. B cr. 3 VIIK packpbiBasch 00513aHHOCTH
OpraHoOB rOCyAapcTBa MO BO30YXJEHHUIO YTOJOBHOIO Jiejla M PaCKphITHIO MpecTyIvieHus. B nurepa-
Type coAepKaHhe 3TOM CTaTbl 0003HAYAIOCh KAK MPUHLIMI MyOTMYHOCTH WM O(PULIMATBHOCTH yTro-
JIOBHOTO Tporecca’.

C momenTa npunaTusa Koncrutyimu o npunarus Hooro YIIK mporuio 1octatodyHo MHOTo
BpPEMEHH, B TeYeHHEe KOTOPOTo B OOIIIECTBEHHOM MHEHMH ObLIIO C(hOPMUPOBAHO MIO3UTHBHOE BOCIIPH-
STUE COCTA3ATEeJIBHOCTH, U OHO HAIIUIO aJIEKBAaTHYIO PEAKLIMIO CO CTOPOHBI 3aKOHO/ATENs] B HOBOM
VIIK P®, rze B miaBe 2, roBopsilled 0 MPUHIMIIAX YTOJIOBHOIO CY/IOIPOM3BOJICTBA, IOMEIIEHA CTa-
ThsA 15, hopMysmpyloIias MPUHIMIT COCTS3aTEILHOCTU CTOPOH. Ha cocTszaTesbHOCTh B 001ecTBe
BO3JIO)KEHBI OOJIBILINE YIIOBAHHSI, CBSI3AHHBIE C TEM, YTO TIOCTIe/IoBaTeIbHAST PeasT3allisl STOro NpHH-
1WA C/IeNIaeT YTOJIOBHBIH mporiece Poccru ryMaHHBIM M JEMOKPAaTHYHBIM, OyZIET CITYKHTh CEPhE3HON
rapaHTUen JOCTUKEHUS UCTUHBI.

OO011ecTBEHHOE MHEHHE CIIOCOOHO OKAa3bIBaTh M OKA3bIBAET MOIIIHOE BO3IEHCTBIE HA CO3HAHUE
ucclieioBaTeNield, 3aHUMAIOIINXCsl TIPoOIeMaMK YroJIOBHOTO Tiporiecca. B Hacrosiiee Bpemst 60J1b-
IIMHCTBO U3 HUX MPU3HAIOT CYIIECTBOBAHME NMPUHLMIIA COCTA3ATEIbHOCTH, XOTS B OTAENBHBIX CIIy-
yasax, NpU3HaBasl COCTA3ATEbHOCTb, U3/IAraloT CBOIO MO3MLMIO TaK, YTO MPUBOAMMBIE APTYMEHTHI
3aCTaBJISIIOT COMHEBAThCSA B HEOOXOAMMOCTH MPU3HAHHUS 3@ COCTA3ATENBHOCTBIO CTaTyca MPUHIIMIIA.

76 310 ecrectBenHOE CrEACTBUE M0G0 PEBOJIIONNH, KOT[Ia «CTapasi CUCTeMa MOHSATHI MOJHOCTBIO WIIM YaCTHYHO 3aMeHseTcs
HECOBMECTHMON ¢ Hell HOBOH CHCTEeMO¥ HOHATHIl». [IpuBefeHHEIM BBICKA3bIBAHUEM XapaKTepU3yeTCsl HayYHas! PEeBOJIOLHSL, HO TaK
KakK CyIIHOCTb PEBOJIOUH OJfHA, HE3aBUCHMO OT TOTO, IJIe OHA IIPOMCXOAUT, — KOPEHHOMH CJIOM CTaporo cofaepKaHMsI ¥ 3aMeHa ero Ha
HOBOe, Tpelylolee M HOBOH (pOpMBI, MBI TIOCUMTAIN YMECTHBIM IIPHBECTH €0 37iech. BrickasbiBaHue B3ATO U3: I33am A. Dammax.
Ot opueHTHpa BUHHI K OpHEHTHpPY HocnencTsus. Hoas cucrema nonstuil yronosaoro npaBa XXI Beka // OCHOBHbIE TTPUHIIUTIBI
COBpPEMEHHOT'0 YTOJIOBHOTO ITpaBa (deTBepras 4acts). Jlednen, 1997. C. 10.

7 Kommenrapuii k YronosHo-nporeccyaisHomy kogexkcy PCOCP / IMog pen. A. M. PekynkoBa, A. K. Opnosa. M.: fOpua. sur.,
1985.C. 9.
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Tak, Haripumep, A. JI. BOIKOB OlIEHMBAET COCTA3ATEILHOCTh KaK €MKUW TTPUHIIMIT CYJOITPOU3BO/-
CTBa U 37I€Ch K€ MPEeAyNpexIacT OT EPEOLICHKH 3HAaUE€HUs1 COCTA3ATEIbHOCTH, YKa3blBas Ha TO, UTO
CIIOp MOKET U ITOXOPOHHUTH UCTHHY 8. TlonydaeTcs1, YTo COCTA3ATENbHOCTD — «AHCTPYMEHT CyIeOHOTO
MO3HAHUS, 00ECTICUNBAIOIINI JaJIeKO He OMHO3HAYHBIN pe3ynbTaT» °. [lajee aBTop yKa3biBaeT Ha TO,
YTO «3aKOH OINpeeNsieT U HalpaBleHUe 3TOW AEATeBHOCTH — 00beKTHBHOE U BCECTOPOHHEe
Hcciie/10BaHue 00CTOsITeJbCTB JieJia B TPAaHUIAX OOBUHEHHUS H MpeaMeTa 10Ka3bIBaHUs» &
(6v10eneno A. Jl. Bolikosvim).

[TpuBeneHHble paccykIeHuUs aBTOPa (311ech Mbl He OyJeM J1aBaTh UX COAepKaTeIbHbIN aHATU3)
CBUJETENILCTBYIOT, 110 BCEH BUAMMOCTH, O TOM, YTO OH HE CKJIOHEH paccMaTpUBaTh COCTA3ATEIbHOCTD
KaK MIPUHITAI YTOJIOBHOTO Tiporiecca. Ecim Ov1 ObUTO MHAYE, TO He ObUIO Obl YTBEPIKAECHUS, UTO COCTSI-
3aTeIbHOCTh 00ECTIEUMBACT «JJAICKO HE OJJHO3HAYHBIN Pe3y/IbTaT», BE/lb MOJ0KEHHEe 3HAYMMO B MTPO-
Liecce Kak MPUHLMII UMEHHO B CHITy TOTO, YTO €ro peajin3alivs rapaHTUpYeT JOCTUKEHUE [OCTaBIIEH-
HBIX NIEpe/l YTOJIOBHO-ITPOLIECCYAIbHOM JEATEIbHOCTBIO LIEJIEH.

[TonTBepkIaeT STOT BHIBOJ U TOCTIEIHEE U3 MPUBEAEHHBIX BhicKasbiBaHuil. Im A. JI. BoiikoB
BBIBOJIUT COCTSI3aTEJbHOCTh U3 CHCTEMBI IIPUHLMIIOB YrOJOBHOrO mporecca. He Moxer cuurarbcs
MIPUHIIUAIIOM TIOJIOKEHUE, KOTOpPOe OOCITYKMBAET PeaIM3alvio JPYroro MpHHIIUIA, a TO, 9TO BCECTO-
POHHOCTb, MOJHOTA U OOBEKTUBHOCTh MCCIIEJOBAHUSI OOCTOSITENILCTB YTOJIOBHOTO Jejia — He LielTb, a
MIPUHLMI, BPSI/L JIU y KOTO A0 MOCJEJHETO BPEMEHU BbI3bIBAJIO COMHEHHUS.

Ceituac He MpeJcTaBIIsIeTCS BO3MOXKHBIM YKa3aTh (DaMWJIMIO TOTO YYEHOI0, KOTOPBIM BIIEPBbIE
TOMBITAJICS] IPUMEPUTD COCTA3ATENIBHOCTh HA POCCUICKUI YTOJIOBHBIN MPOLIECC, HO TO, YTO 3TO IPO-
M30I1LJIO HE BYEpa, MOKHO YTBEP:KAATh COBEPIIEHHO TOYHO. CBOIO 3aja4y Mbl BUIUM HE B OTBICKAaHUU
aBTOpA, a B ONPEAEIEHUH TOro, Kakoe COoAep:KaHWe BKJIAABIBAJIOCh M BKJIA/IBIBAETCS B COCTA3ATENb-
HOCTb.

YnomuHaHUs O COCTSA3ATEIBHOCTH BCTPEYAIOTCs B MpolieccyayibHoM JuTeparype XIX — Hauana
XX Beka. [Ipu urenuu tpynoB U. . ®oitHUIKOrO CKIaIbpIBAaeTCSl BIIEYATIIEHUE, YTO OCHOBHBIE €TO
YCUJIHSI TIPY PACCMOTPEHMH BOIIPOCA O COCTA3ATEIbHOCTH ObLITM HAaIIPABJICHBI HA BbIJEIEHIE OCOOEH-
HOCTEW POCCHICKOM COCTS3aTEIbHOCTU 110 CPABHEHHUIO C aHIVIO-aMepUKaHCKOU. Tak, OH nmoguepku-
BaeT aKTUBHOCTh POCCHHCKOTO CYAa, €ro 0OS3aHHOCTh «YMOTPeOUTh BCE HAXOISAIIMECS B €ro pac-
MOPSKEHUU CPEJICTBA ISl TIOJTHOTO pa3bsicHeHUs cebe aena»d!. TIpokypop IUIsi HEro He MPOCTO
OOBHMHUTEIb, OH COIJIACEH C KACCAlIMOHHBIM pelieHreM Ne 68 B TOM, UTO MPOKYPOPHI «SIBIISIIOTCS
Ha CyJ] He UCKJTIOUUTENIBHO AJIs1 TIPEIbsIBJICHUS TpeOOBaHMS O MPUIIOKMMOCTH K BUHOBHOMY Haka3a-
HUS, a ISl COAEUCTBUS CYly K JOCTMKEHMIO 110 JeJTy UICTUHBI PACKPBITUEM COBEPIIIEHUS IIPECTYILIe-
HUS1, N300JIMUYEHUEM BHHOBHBIX WM e OOHapykeHHeM HEeBUHOBHOCTH OOBUHsIEMbIX» 82. I B utore
— MECTO COCTSI3aTeIbHOCTH HaXOOUTCS B CyeOHbIX TipeHusix. «[1o dpaniry3ckoi cucrteme (a poccuii-
CKOE 3aKOHOJIATENILCTBO B TO BPEMsI ClIe/IoBasio eil. — A. b.) cyaeOHoe Clie[ICTBUE OTAEIEHO OT TPEeHHi
MIOTOMY, YTO IO TOU CUCTEME COCTA3aTEIbHOMY Hayally OTBOJUTCSI MEHbLIE MECTa, YeM B AHIVIMH,
cyaeOHOe CJIe/ICTBUE BEIeTCSl He CTOPOHAMH, a CYJOM, IJIaBHBIM 00pa3oM IpejacenareseM, npuieM
CTOPOHBI TOJILKO MPUHUMAIOT B HEM yyacTHe»®>.

8 Boiios A. J]. Tpetbs Bnacts B Poccuu. Ouepku 0 MpaBOCyANH, 3aKOHHOCTH 1 cyaeOHoi pedopme 1990-1996 rr. M.: HUN
po0yieM YK perIeHus 3aKOHHOCTH | TpaBoropsaka, 1997. C. 65.

7 Tam xe. C. 66.
80 Tam xe.

8 Dorrucuii H. 4. Kypc yronosnoro cynonpousBoxctsa. T. 1. 3-e usa., nepecmotp, u gomn. CII6.: Cenarckas tunorpadus,
1902. C. 65.

82 Kaccatmonnsie pemenus. 1877 r. Ne 68 no neny Benokonsirosa // @ouinuyxuti H. A. Kypc yronoBHOro cygonpou3BOACTBA. ..
C.77.

8 Dounuyxuti U. 4. Kypc yronosoro cynonponssozctsa. T. 2. CI16.: Tunorpagust M. M. Cracionesuya, 1897. C. 78.
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T'oBOps1 O COCTA3ATETHHOCTH, AKTUBHOCTH POCCUIICKOTO Cy/1a TIOMYEPKUBAIIM U IPYTHE aBTOPHI ™,
OHH FOTOBBI OBLITH JJOITYCKaTh COCTS3aTEIbHOCTD B IIPOLIECC B TOW Mepe, B KAKOI OHa He TPOTUBOPEUUT
nyomaHocTr niporiecca®. cxons u3 storo, C. M. BUKTOpPCKHIA BUIUT MECTO COCTSI3aTeIbHOCTU B
CyAeOHBIX TPEHMSIX, «MO0 JTYUIIHIA MYTh K OTKPBITHUIO YTOJIOBHO-CYA€OHON HCTUHBI — 3TO Iy Th OOPHOBI
riepes1 Cy/IoM TMpeICTaBUTeN el OOBMHUTEIBHBIX M 3AIIUTUTENIBHBIX TI0BOIOB» %6. Ho B ero paccyxe-
HUSIX MOSBJISIETCS HOBasi HOTA, CMBICI COCTSI3aTEJIbHOCTH ISl HETO B «PABHOINPABHOCTU CTOPOH IO
MPE/ICTABJICHUIO UMH JIOBOJIOB 32 WJIM ITPOTUB OOBUHSEMOTO. ..» 8.

N3 ckazaHHOro MOXHO CliesIaTh BBIBOJL O TOM, UTO YaCTh PYCCKUX JIOPEBOTIOLIMOHHBIX I0PUCTOB
paccMaTprBajia COCTSI3aTeNIbBHOCTD KaK CIIOcO0 OpraHm3aluy JesITeIbHOCTH B PaMKax CyJeOHbIX Tpe-
HU, YYaCTHUKM KOTOPBIX HAJESUIMCh PABHBIMU TpaBaMU ISl MPEICTaBICHUs] OOBUHUTEBHBIX U
3aIUTUTENBHBIX I0BOJIOB, B IIEJIOM K€ MPOLIECC paCCMATPUBAIICS KaK ITyOTMUHBIMH.

Ho B Te ke roapl pazpadaTeiBaioch MHOE IOHUMAHUE CYIIHOCTU COCTsI3aTebHOCTH. B ocHOBe
ero ObLIO MpecTaBIeHHe O TOM, YTO BOSHUKHOBEHHUE U Pa3BUTHE MPOLIECCYaIbHOTO TIPOU3BO/CTBA,
KaK I10 IPpakJaHCKHMM, TaK U 10 YTOJIOBHBIM JieJIaM, 00YCJIOBJIEHO HAJTMYMEM MaTepraIbHO-TIPABOBOTO
Cropa Mesk/1y CTOPOHaMU WJIM MaTepUajIbHO-IIPABOBOIO MPUTS3aHKs OJHOM CTOPOHBI K Ipyrou. Cyn
e, KaK B IIEpBOM, TaKk U BO BTOPOM CJIy4ae, IPU3BaH pa3pelinTh MaTepuaibHO-IIPAaBOBOM CIIOP WK
nputs3anue®®. [Ipu 3ToM cy naccuBeH, MHUIMATUBHBIMUA CTOPOHAMHU SIBJISIIOTCS 3aMHTEPECOBAHHbBIE
nvna. Bor kak 06 strom nucan B. M. T'eccen: «CyneOHast BlIacTh MacCUBHA, T HET Criopa- HeT Cy/a.
Cynps He sABJISIETCS TOCTIONUHOM HU CBOEH JeSITeNIbHOCTH, HU CBOETO MoKosl. MiHuImaTrBa cyneOHoro
IENCTBHS — B pyKax 3aMHTEPECOBAHHOMN CTOPOHBI, T. €. UCTIIA B TPaKJAHCKOM Ipoliecce, MyOINIHOro
OOBUHHMTEJISI B yTOJIOBHOM Tporiecce. CyIpio CIIPAINBAIOT — Cy/Ibsi OTBEYaeT» &,

NmenHo 310 HampaBiieHHE OKa3ajoCh OIHUM W3 OCHOBHBIX B COBETCKMI NEPUOJ Pa3BUTHSA
HAayKH YTOJIOBHOTO Tpoliecca, YTO MpeACTaBIseTcsl Ooiee YeM CTPaHHBIM Il TeX, KTO 3HAKOM C
WCTOpHUEH TOro BpeMeHH. B 31oxy IUKTaTypsl posieTapuara, IepMaHeHTHON OOPbObI C KJIACCOBBIMU
Bparamu, KOrja yrojIoBHBI ITPOLIECC UCIIOJIB30BAJICS B KAUECTBE OIHOTO U3 MOILHBIX CPEJICTB B 3TOW
6opbOe, MoIOOHOe MPEACTaBICHHE O CYITHOCTH YTOJIOBHO-TIPOIECCYATbHOM JIesITebHOCTH 1110, Ha
MIEPBBIN B3MJISAI, B pa3pe3 ¢ OPUIMATBLHOCTBIO YTOJIOBHOTO CYIOPOU3BOACTBA. BO3MOXKHO, aBTOPHI,
pa3pabaThIBaIOIINE TAKOE TIOHUMAHKE COCTS3aTEIbHOCTH, B CKPBITON (DOpME BIPaKajIi CBOM MPOTECT
MPOTUB TOTATUTAPU3MA U CYIIECTBYIOIEH «IIpaBOBOW» MpakTuku®. Eciy Tak — 4ecTh UM U XBaja,
XOTSI BOHUKAIOT CEPbe3HbIe COMHEHHMSI, YTO 3TO OBUIO MIMEHHO TaK, Bellb HEJb3s1 K UKMCITy MPOTHB-
HUKOB CYILIECTBOBABILIETO PeKKMMa OTHECTH OJHOTO M3 BUJHBIX €ro uaeosoros A. . BeimmHckoro,
KOTOPBII B CBOMX TEOPETHUECKUX padOTax He 00OIIe] BHUMAHUEM «COBETCKHMIA MPHUHIHI COCTSI3a-
TeJBHOCTH». OH MHUCAN O HEM, UTO «3TO COCTA3aTEIbHOCTD TUTIOC aKTUBHOE y4YacTHe B Cy1eOHOM ITpo-
I[ecce caMoro CyJa Ha OCHOBE COIUAIMCTAYECKOTO AeMOKpaTh3mMa» !,

[TpuBeneHHoOe MO3BOJISAET BHICKA3aTh APyroe npeamnonoxenue. TeopeTnyeckue paboThl O COCTS-
3aTebHOCTU ObUIM TIPU3BaHbI yKpamarh paca] HECYIIECTBYIOIIEro 3[IaHUsl «COIMAIMCTUYECKOM

84 Buxmopckuii C. H. Pycckuit yronossiii mporiecc: Yue6. mocotue. M.: FOpua. 6iopo «[opoger», 1997. C. 71-72.

% Tawm xe. C. 15.

8 Tam wxe. C. 208.

87 Tam xe. C. 17.

88 Cm.: ThoGunckuii IT. 1. Cyn u npaBa mnynHoctH // Cyne6nas pedopma. 1915. T. 2. C. 2 u en.; Muxaiinoeckuti A. B. OCHOBHbIE
TIPUHIIMITEL OpraHu3alyy yrojoBHoro cyna. Tomck: IlapoBast tumo-mtorpacms I1. M. Makymmna, 1905. C. 89; Fzo ace. CyneGHoe
[IPaBO KaK caMocTosITe/IbHAs Iopuandeckas Hayka // Ilpaso. 1908. Ne 32. C. 142.

8 Feccen B. M. O cyne6nou Bnactu // Cyne6nast pecpopma / ITox pen. H. B. daesinoBa u H. H. Tlonssckoro. T. 1. M.: Kuurous-
narenbeTBo «O0beaunenue». 1915. T. 1. C. 3-4.

% Ormeuas Gombioit Bkiag M. C. CrporoBuya B pa3paboTKy coctsi3arensHocTd B 30—-50-x rogax XX-ro cronerus, U. JI. Iler-
PYXHH OTMeYaJl MyKECTBO YIEHOTO, KOTOPBIA B T€ HEMIPOCThIE TOMBI «HAIIeT 3(PPEKTUBHBIN CIIOCOO COMPOTUBIICHUS PEKIMY: TTHACAT
HE 0 TOM, KaK e€CTh, HO O TOM, KaK JOJIKHO ObITh» ([lempyxurn H. JI. CoctsizatenbHOCTD U mipaBocyaue // [ocynapctBo u mpaso. 1994,
Ne 10. C. 128).

! Bowuuncruii A. 4. Teopus cyaeOHbIX JIOKa3aTelbCTB B coBeTckoM npase. M.: Toctopusaar, 1950. C. 249.
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JAEMOKPATUM», CIYKWJIM OJHUM U3 JIEMEHTOB HUAEOJIOTHUECcKOi 00padoTku co3HaHus. Ho BpemeHa
MEHSIIOTCSI, U cefiuac MOXHO 0e3 omnpejie/IeHHON MIe0JI0rMYecKOl aHTaKMPOBAHHOCTH OOBbEKTUBHO
MCCIIeIoBaTh JTII0OO0M MPaBOBOM (peHOMEH.

B pamkax 0603Hau€HHOI KOHLIETIIIMH CXeMa UCKOBOTO IIPOM3BOJICTBA I'PaKAaHCKOTO MpolLiecca,
OCHOBBIBAIOIIETOCs Ha COCTS3aTeIbHOCTH, IEPEHOCUTCSI HA YTOJIOBHBIM MPOLIECC, YTO MO3BOJIMIIO B
MOCJIeYIOIIEM pa3padaThBaTh €IUHYI0 TEOPHIO CYAEOHOTO MIPaBa, Y3JI0BbIM ITyHKTOM KOTOPOM SIBJISI-
eTcst yroJIoBHbIA MCK. OHUM U3 TEPBBIX Pa3padOTUMKOB M MOCIIEA0BATEIbHBIX CTOPOHHUKOB TOU
Teopun B coBetckuii nepriof 011 H. H. Tonsxckuii®?. B Hanbonee 3aBepiieHHOM BUJIE €AMHAs TeO-
pust cyaeOHOro rpapa U3JIoXkeHa B KOJJIEKTUBHOW MoHorpaduu «IIpobnemsl cygeOHOro mpapax» 2.
OcHOBBIBAsICh Ha MaTepuase 3TOi MOHOrpauu, Mbl TIOCTApAEMCs TIOKa3aTh, KAKOE COICp:KaHUE B
COCTSI3aTeIbHOCTh BKJIA/IBIBAJIOCH B HEAAJIEKOE OT HAC BpEeMs.

WTtak, cxema MOCTPOEHUsI COCTA3ATETBHOIO MpoIecca MpeanoiaraeT HaIMIue Cropa Mexmy
CTOPOHAMHU, JIsI pa3pelieHrsi KOTOPOro OHM OOpalalTcs K He3aBUCUMOMY apOUTpy, 3Ta MOIETb
Oazupyercsi Ha YETKOM pacIipeie/ieHUH TPOTUBOIIONOKHBIX M0 CBOEMY COJIepKaHUI0 (DYHKIHIA, B
paMKax paccMaTprBaeMOl KOHIIETIIMH MPEIoaraeTcsi akTUBHOCTh Cylla B YTOJIOBHOM TIpoIiecce,
YTO OTJIMYAET, ONPE/ICICHHBIM 00pa30M, COCTS3aTeIbHOCTh B YTOJIOBHOM ITPOIIECCE OT COCTSI3ATEIb-
HOCTH B I'PaK/IaHCKOM, HO He SIBJIsSIeTCs onpenessiomuM pasnrnuueM®. CocTsa3aTelbHOCTh HEBO3-
MOXHa 0e3 paBeHCTBa MpaB CTOPOH. PaBeHCTBO mpolieccyalibHBIX CPEICTB — OIMH M3 BAXKHBIX TPH-
3HAKOB, BXOISAIIMX B IMOHATHE CTOPOHBI®. [IpryeM paBeHCTBO CTOPOH BXOOWT B CaMO MOHSITHE
COCTSI3aHM S, M HET CMBIC/IA «TOBOPUTH O TIPOLIECCYaTbHOM PaBEHCTBE CTOPOH KaK O CAMOCTOSITENTBHOM
MIPUHIIMIIE HAPSLY C IPUHIMIIOM COCTSI3aTeIbHOCTH» .

CoBeplieHHO MHAsI CUTYallWsI CKJIaJbIBaeTCsl TOT/IA, KOT/a pedb uaeT 00 00sS3aHHOCTSX, 31eCh
HET PaBEHCTBA, U B 3TOM OJHO W3 CYIIECTBEHHBIX OTIMYMN MEXAY TPakJAHCKUM U YrOJOBHBIM
MPOLIECCAMH: «...B MOCJIETHEM OOSI3aHHOCTD JI0OKa3bIBAHMST OOBUHEHUSI 1IEJTMKOM JISKHUT Ha OOBUHU-
Tese. .. »°7, 0OBMHAEMBIN He 00s43aH HUUero qokasbiBarh?®. C HaIuureM OOI3aHHOCTY TOKA3bIBAaHUSA
CBSI3BIBAETCS MPECTABJICHNE O JBIKYIIEW CHjle YyroJloBHOro rporecca®. [IpeabsBuB B Cy/ yroioB-
HBI MCK, TIPOKYpPOp 00s13aH €ro J10Ka3arh, TOJIBKO MO TPeOOBAHMIO OOBUHUTEIS CyA NPUCTYIAeT K
PacCMOTPEHMIO YTOJIOBHOTO JieJia, MPY OTKa3e OT MCKa HET CMBICTIa MPOJOJIKaTh cyaeOHoe pa3oupa-
TEJIbCTBO.

ITOT MOMEHT, B pAMKaxX pacCMaTpUBaeMOi KOHIIETIIINN, UMeEeT BaKHOE 3HAUEHUE, OH SIBIISIETCS
ee «KpaeyroibHbIM KaMHeM». Ecii, Kak 3T0O TOHMMAIOT CaMH aBTOPbI, OOBUHEHUE — HE JIBUTaTeNb
npoliecca, To ucuye3aeT MovBa AJisl CpaBHEeHUsI OOBMHEHMS U McKa ', a ciienoBaresibHO, U 11 yTBEp-
KJEHUSI O TOM, YTO COCTSI3aTEIbHOCTh B PABHOM Mepe MPUCYINA KaK IpaXJAaHCKOMY, TaK U YTrOJIOB-
HOMY TIpOLIeCCy.

2 IMoasmcxuii H. H. Ouepku 0011el TEOpHUH YroJIOBHOTO mpouecca. M., 1927.

93 Moasmcruii H. H., Cmpozosuu M. C., Casuykuii B. M., Meavhukos A. A. TIpoGiemsl cyneGHoro npasa. M.: Hayka, 1983.

% Tam we. C. 43.

%5 Tam xe.

% Tam xe. C. 166.

7 Tam xe. C. 49.

%8 B orHoweHnm YKa3aHHOTO MOHMMaHH s OPeMEHH JI0Ka3bIBaHMsI aBTOPHI He TocieioBaTesbHbl. Tak, Ha ¢. 165, roBopst 00 o01uX,
B CHJIy NIPUHIMIA COCTSA3aTENbHOCTH, MOJTHOMOUYHSAX CTOPOH B IPakJaHCKOM U YrOJOBHOM IIpoOLieccax, B KayecTBe OJHOTO M3 HHX
BBIICJISIOT TO, YTO CTOPOHBI «I0Ka3bIBAIOT Te 0OCTOSATENCTBA, HA KOTOPBIE OHU CCBUIAIOTCS B CBOMX TPEOOBAHHSX NI BO3PAKEHHSIX».
Ecnu, roBopst 0 Apyrux oOIIMX HOJTHOMOYHsIX, aBTOPbI ccbutaiotest Ha cratbit ITIK 1 VIIK, To B yKa3aHHOM Cily4ae JenaeTcsi CChUIKa

tonbko Ha cT. 50 TTIK PCOCP, uto camo 1o cebe yxe MO3BOISET YCOMHUTBCS B TOM, YTO 3TO MOJTHOMOUME SIBIISIETCS OOLIMM ISt
IPaXIAHCKOTO M YTOJIOBHOTO MPOLIECCOB.

% Cwm. TakKe: /aes B. I'. IIpoueccyanpHble (hyHKIMY U IIPUHLIUII COCTA3aTENIBHOCTY B YTOJIOBHOM cyaonpoussonctse // Ilpaso-
Bemenue. 1974. Ne 1. C. 71.

100 rpo nsmcrcuii H. H., Cmpozosuu M. C., Casuukuii B. M., Meavruxos A. A. Yka3z. cou. C. 75.
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Bcerma, xorga roBopsST O MPUHITUIAX, BAKHO OMpeeuTh chepy peann3aldy MpUHIWNA U
KOHKPETHBIN MeXaHW3M peanu3anuu. [1o MHEHHIO aBTOPOB pacCMaTpUBAEMOU KOHIICTITIVH, COCTSI3a-
TEJILHOCTh — 3TO CIOP, CIIOP O MpaBe MEXIAY rOoCYJapCTBEeHHBIM OOBUHUTEIEM W TIOICYJUMbBIM WJIN
ero 3amuTHUKOM !, D10 ke nmoHnMaHue JaHo B Bombiom opuanueckom crioBape: «CocTsa3aTesb-
HOCTb — JIEMOK paTHUE€CKUI TPUHIIMI CYAOTPOU3BOJICTBA, COINIACHO KOTOPOMY pa30MpaTesIbCTBO Jesa
MPOUCXOIUT B (hOpMe CIIopa CTOPOH B cyleOHOM 3aceqanum» 92, Korna orpeaensiercss Mecto 3Toro
CIIOpa, YKa3bIBaeTCsl, UTO OH «BEJICTCS HE TOJIBKO B Cy/IEeOHBIX MPEHUAX, HO U HA MPOTSKEHUH BCETO
CyIeOHOro pa3ouparesbcTBa — U B €r0 MOATOTOBUTEILHON YacTH, U Ha CylIeOHOM CJIeCTBUU (XOTS
3[1€Ch OH BHEIIIHE He TaK 3aMeTeH)», MOTOMY UTO «B CyIe IpolieccyasibHble (PYHKIMM OOBUHEHUSI
Y 3AlUTHl YETKO pacipeiesieHbl Meky CTOPOHAMHM, a UCCIIEIOBaHHUE JIOKA3aTeIbCTB OCYIIECTBIIS-
€TCS1 Ha OCHOBE MPHHIIUIA COCTA3ATEIBHOCTH» 03, UTO Takoe crop — MpeICTaBUTh HETPYIHO, TOpa3Io
Tpy/IHEe MOHSTh, KAKUM 00pa30M B paMKax Cy/ieOHOro cIeACTBHSA (ITyCTh 371eCh CIIOP BHEIITHE HE Tak
3aMeTeH) MPOUCXOJUT UCCIEeOBAHUE JOKA3ATEIbCTB.

VimeHHO B cuily TOTO, 4TO CHIOP B paMKaXx CyleOHOTo CJIE/ICTBUsI «HE TaK 3aMeTeH», aBTOpam
CJEZIOBAJIO Y/IEJIUTh STOMY MOMEHTY TOBBIIIIEHHOE BHUMAHUE U MOKa3aTh, KAKUM ke 00pa3oM Crop
Y WCCJIEIOBAaHHME COUETAIOTCSI MEXIy COOOH, HO, K COXAJICHUIO, 3TOro He ObUIO CIeTaHo, a 3HAYMT,
MIPUHSTH YTBEPKJICHUE O TOM, UTO U B CY/IEOHOM CJICICTBUU PEATU3yeTCsI COCTSI3aTeIbHOCTh, MOKHO
TOJIBKO Ha Bepy.

KapruHa B3r/I10B 1 TIPe/ICTaBICHUI O COCTSI3aTEIbHOCTU B COBETCKOE BpeMsI OblTa Obl HETOJ-
HOM, eC/T XOTs1 Obl KPaTKO He MPUBECTH IJIaBHbIE BO3PaKEHUS MPOTHUBHUKOB COCTSA3aTEIbHOCTH B
yroJIoBHOM Tiporiecce. OJTHO U3 HUX — HECOOTBETCTBHE KOHCTPYKIIMHM YTOJIOBHOTO MCKA ITyOIMIHO-
CTU Tiporiecca. Pa3HpIMU aBTOpaMu B pa3HOE BpeMs MOAYEPKUBAIOCH, YTO OOBHHEHHE — 3TO My0-
JIMYHO-TIPABOBAs AesaTebHOCTD %, Takoe moHrMMaHue CyIITHOCTH YTOJIOBHOTO IPOIIECCa CBA3BIBAIOCH
C XapaKTepoM YTOJIOBHO-TIPABOBBIX OTHOIICHUI M UX OTIIMYMEM OT rpaXkJIaHCKO-TIpaBoBbiX. Y M. JI.
SIkyOa HaXOIUM cietyloliee BoicKasbiBaHue: «VICK sABsieTCs CriennUuIecKuM HHCTUTYTOM I'paIaH-
CKOT'0 TIpOIIecca, OH OPraHWYEeCKH CBSI3aH C XapaKTePOM I'PakIaHCKO-TIPABOBIX OTHOIIICHHIA, U B HEM
HAXOJIUT €/IBa JI1 He caMoe SIPKOe BHIpaKeHHE OTIIMYME TPakJIaHCKOTO MPOIECca OT YTOJIOBHOTO. ..
Hpyroii xapaktep uMeetr oOBHUHeHHe ... OOBHHEHNE HAIPaBIeHO Ha M300JIMYEHUE U CIIPABEJIMBOE
HaKa3aH¥We BUHOBHOT'O, HO HE Ha 3aIlUTy KaKUX-TMO0 CyObeKTUBHBIX TIPaB Juiia» %,

Bplme oTMevanock, 4To «KpaeyrojabHbIM KaMHEM» KOHIIENIIMU COCTSI3aTeIbHOCTH SIBIISIETCS
npejcTaBiceHre 00 OOBUHEHUH Kak O JBMIKYIIEH cujie mpoliecca. DTOT MOMEHT He ObUT 00OWIeH
BHUMaHueM onmnoHeHTOB. P. JI. PaxyHoB B kauecTBe hakTopa pa3sBUTHS MPOIECcca paccMaTpUBaET

101 Tan ske. C. 164.
102 Bonpmoit lopuandeckuit cnoaps / [on pea. A. 4. Cyxapesa, B. E. Kpyrckux. M.: UTHOPA-M, 2000. C. 646.
193 ronsmeruii H. H., Cmpozosuu M. C., Casuukuiti B. M., Meavrukos A. A. Yxa3. cou. C. 164.

104 . Yeavyos M. A. Coctsa3atenbHasi (popMa B COBETCKOM yroloBHOM Hporiecce // BectHuk coBerckoit octumym. 1928. Ne 11—
12; On sice. Cuctema OCHOBHBIX MPUHLMIIOB COBETCKOrO yrosoBHoro rnpouecca// Yuensle 3anvicku BUIOH. 1946. Bein. 4. C. 134,
144-145; Paxynoe P. /l. Y4aCTHUKHU yTOJIOBHO-IIPOLIECCYAJILHOM JEATEIbHOCTU 110 coBeTckoMy npaBy. M.: T'ociopuzgat, 1961. C. 53;
Damxyaaun @. H. O6BUHEHNe 1 n3MeHeHue ero B cyae. Kazans, 1963. C. 11.

105 Axy6 M. JI. [leMOKpaTH4ecKe OCHOBBI COBETCKOT'O YIOJIOBHO-TIpoLieccyalibHOro npasa. M.: U3p-Bo MI'Y, 1960. C. 153-154.
B ommume oT apyrux, yKa3saHHBIA aBTOp He ObUI MOC/IEe0BaTelIeH B CBOEM OTHOIIEHHH K cocTsi3aTesibHocTU. C OHOM CTOPOHBI, OH
He npuHnman nounmio H. H. Tlonsiackoro, M. C. CtporoBuya 1 pouMX, ¢ IPYroi — He MOT OTKa3aThCsl OT COCTSI3aTeIbHOCTH, BUS
HAuaJlo ee «He B pasJieleHUH MOJIHOMOUMI MEX/1y CyJoM, OOBHHEHHEM U 3aIlIUTON MO PACHOPSKEHUIO ITPEIMETOM JeJia M He B Iac-
CHBHOM IOJIOKEHHH CYJIa, @ B TIOCTPOEHUH TIPOLIECCYAIBHOTO MOPsAIKA UCCIIE0BAHNS OOCTOSTENIBCTB eJIa B CyIeOHOM 3aceJaHUu! U B
OpraHM3aLMY IPOLIECCYaIbHBIX OTHOIIEHUH, CBS3aHHBIX C 9TUM UCCJIEIOBAHUEM, B YACTHOCTHU B PABOBOM ITOJIOKEHUM OOBUHUTEJIS,
OOBHHSIEMOT'0 U €r0 3aIlUTHUKA, IPH KOTOPOM O0eCcreurBaeTCsl akTHBHAs POJb KaK OOBMHEHWS ¥ 3allUThI, Tak U cyaa. O6 3ToM oH
TIHUIIET B YKa3aHHOM BBIIIIE COYMHEHUH Ha C. 158. LIeHTpoM BbICKa3bIBaHMsI SIBJISIETCS TO, UTO COCTSI3ATENIBHOE HAYAJIO JISKUT B OCHOBE
MOCTPOEHH I IIPOLIECCYAIBHOTO MOPSJIKA MCCIIEIOBaHUS OOCTOSTENIBCTB JeiIa B CyeOHOM 3ace[jaHnu. B Takom KauecTBe cocTsa3aresb-
HOCTb PacCMaTpUBAIOT U €€ MOKJIOHHUKH, HO HK OHH, HU M. JI. fIky0 He Moka3blBaloT, KaK PEaIbHO COCTSI3ATEIbHOCTh Pealu3yeTcst
B X07ie CyJeOHOrO UCCiIeJOBaHM.
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CTpeMJIeHHe YCTaHOBUTh UCTUHY ', $1. O. MOTOBUJIOBKED B KAUeCTBE BUTATEIIS IIPOIIECCA BUJUT «HE
0OBHMHEHHE, a BOIPOC 00 yroJIOBHOM OTBETCTBEHHOCTH JIMIIA 32 BMEHsieMoe emy nesiHue 7.

[NonoGHbIe TpeACTaBIeHNs O JBIKYIIEH CHIe, C OIpele/IeHHBIMU MOTTPABKaMH U OTOBOPKAMH,
MIEPCTIEKTUBHBI, HO, K COXAJICHUIO, TIEPCIIEKTUBA He Obla YBUAEHA U 3TO HAMpaBJICHUE OKAa3aJIOCh
He pa3paboTaHo. BmMecTo Toro 4todsl MpUHATH MPOKYPOpPa KaK MCCIAEA0OBATeNs, KOTOPBIA HE MOXKET
MIPUITH B CYJ] C TOTOBOM YCTAaHOBKOM, B HEM BUJEIM OOBUHUTEISI, CMATYasi ero OOBUHUTENIBHYIO TIO3H-
U0 TeM, YTO KpoMme (PYyHKIIMM OOBUHEHMS OH BHIITOJHSET B Cye U (pyHKIMIO Haa3opa'®,

B nocrnepectpoeunoe Bpemsi, Kak yxke ObUIO OTMEUYEHO, COCTSI3aTeIbHOCTh YTBEPAUIACh HE
TOJIBKO B YMaXx HCCJIe/IoBaTesel, HO M Ha 3aKOHOJATeIbHOM YpoBHE. OCHOBA KOHCTPYKIIMH COCTSI3a-
TEJIbHOCTH OCTAJIACh MPEXKHEH, HO IOSIBUJIOCh MHOE OTHOIIIEHUE K OJTHOMY U3 9JIEMEHTOB — K AKTUBHO-
cru cyna. Eciu B ipekHre BpeMeHa OHa paccMaTpyBaiach B KAUECTBE OJJHOTO U3 CYIIECTBEHHBIX ITPH-
3HAKOB COBETCKOM COCTSI3aTeIbHOCTH, TO Ceiuac HEKOTOPBIE aBTOPBI CUUTAIOT HEOOXOJVMBIM JIUIIIUATh
CY/I TIMCKPEIIMOHHBIX TIOTHOMOYHH, «PE3KO OTPAHUYHUTh B ICATEIBHOCTH CyJa HAYaJIO MyOJIMYHOCTH,
HE COBMECTUMOE C COCTSI3aTeIbHOM (POPMOI TIOCTpOEHU S Tporiecca. . .» 1%, Tak Kak «aKTUBHOCTH Cy/Ia
Y aKTUBHOCTh CTOPOH MIPY MCCIIEJOBAHUH JJOKA3aTeIbCTB — 9TO B3AMMHO MCKJTIOYAIOIINE JIPYT Ipyra
MpaBoBbIe ABJIEHUS» 0. OOBsCHEHHEe TTOTOOHOTO MCKJTIOUEHHU T OT/IEIbHBIC aBTOPHI BUAST B TOM, UTO
«aKTUBHOCTD CYJIa IPEMNATCTBYET MOJTHOMY OTIpaHUYEeHHIO (DYHKITMU OOBUHEHHUS OT (DYHKIIMH pa3pe-
IIIEHHS JIeJ1a. .. TIO3BOJISIET €My COCPEIOTOUNTh B CBOUX PyKaX KaK MUHUMYM JIBE€ CAMOCTOSITE/TbHBIC
byHK1IMY — (PYyHKIIMM OOBMHEHMSI U pa3pelieHus aena...» !, Takoe oTHOIIeHre K aKTUBHOCTH Cya
HanOoJee sIpKo mposiBriioch B TipoekTe YIIK, pazpaboTaHHOM M TpeasiokeHHBIM MHUHUCTEPCTBOM
foctuiiun P®. B HeM cyz 0cBOOOKIANICS OT 0OSI3aHHOCTH BCECTOPOHHE M TIOJTHO MUCCIIEIoBaTh 00CTO-
STENICTBA JIeNIa, eMY TIPEIOCTABIISIIOCH MPABO MOTYUYeHHsI I0KAa3aTeIbCTB JIMIIb MO XOJAaTalCTBY CTO-
poH (cT. 76 IIpoekTa)''2.

CrnemoBatenbHO, B paMKax 3TOTrO MOIXO/A CYAy HYXKHO COCPEIOTOUYMTh CBOM YCUJIMS Ha KOH-
TpoJie 3a COONIOICHUEM TTPOLIEAYPHI JOKA3bIBaHUS, B PAMKaxX KOTOPOM CTOPOHBI OylyT UMETh paB-
HBbIE MpaBa Mo OTCTAMBAHMIO TIepe] HUM CBOMX MpUTSI3aHui. TONBKO Tak CyJ MOXET CTaTh MOIJIMH-
HBIM OPraHOM IPABOCYAUsI, a HE YUPEKASHUEM C HECBOUCTBEHHBIMU eMy (PYHKIMSMHU OOBHHEHUS
M 3aImTe 3

106 Paxyros P. /]. Y9aCTHUKH YTOJOBHO-TIPOLIECCYAIBHOM JESTeIbHOCTH IO coBeTcKoMy mpaBy. M.: [ociopusaar, 1961. C. 52.

107 Momosunoekep 4. O. TlpenmeT cOBETCKOTro yroJIOBHOTO Tporiecca: Yued. nocodue. SIpociarns: Apoci. yH-1, 1974. C. 19; On
gice. O TIpUHIMIIAX OOBEKTHBHON MCTHHBI, PE3YMITIIMM HEBUHOBHOCTH M COCTSI3aTEILHOCTH Mporiecca: Y4ed. mocobue. Apociapisb:
Spocn. yn-1, 1978. C. 64, 77.

108 O Axy6 M. JI. [leMOKpaTHYeCKHe OCHOBBI COBETCKOTO YrOJIOBHO-TIpoLieccyaibHOro npasa. C. 164.

109 Hempyxun H. JI. CoctsizatensHOCTS M ipaBocyaue // TocymaperBo u paBo. 1994. Ne 10. C. 131.

1o Cmuprog B. I1. TIpoTHBOOOPCTBO CTOPOH KaK CYIIHOCTb MPHMHIIMIIA COCTSI3aTeILHOCTH YIOJIOBHOTO cyonpon3BozcTsal/ I'ocy-
JgapctBo U npaso. 1998. Ne 3. C. 60.

" 1iecmarosa C. J]. CocrssatensHOCTD yrososHoro mpotiecca. CII6.: FOpua. uentp Ipecc, 2001. C. 47. ToBopst 0 cocpenoTo-
YeHHU B MOJOOHBIX CIy4asix B pyKax cyna (pyHKUHMI OOBMHEHMS M pa3pelleHus, oYeMy-To 3a0bIBAIOT O TOM, YTO OH C TAaKUM K€
YCIIEXOM MOKET COCPEJOTOUHTh B CBOMX PyKax Hapsilly C paspelleHreM U (DyHKIIMIO 3aIlHThL.

12 VIIK P®. O6mue nonoxenus. [Ipoekt// Poccuiickas roctummst. 1994, Ne 11. C. 12.

"3 Hawun C. A. ITpoGnemsl nokasarenscTBeHHOro npasa// Cyne6Hast pehopMa: IOPUIMIECKUI MPO(ECCHOHANTN3M U MPOOJIEMBI

1opuanyeckoro oopasosanus. Juckyceun. M., 1995.C. 312.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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