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IIpeaucaosue

Hecmotps Ha To 4TO cyaeOHas MpakTHKa IUPOKO IPUMEHSIET U UCTIONb3YeT MOHATUS «4acT-
HBII 1 TyOJIMYHbIA HHTEPEC», OTPACIIH IEHCTBYIOLIETO 3aKOHO/ATEILCTBA IPOAOJIKAIOT OCTABIIATh UX
0e3 I0JKHOM Jierajn3aluy, UCHOJIb3ysl IPU TOM OOMJIBHO B TEKCTaX HOPMATHUBHBIX ITPABOBBIX aKTaxX
yKa3aHHbIE OHATHS, OrPAHMUMBASCh, OIHAKO, JIMIIb OMOCPEJOBAaHHBIMU YCTAaHOBJIEHUSIMU COOTHO-
IIEHUS] UTHTEPECOB U FapaHTHAMM UX peaM3aliM, YTO MO3BOJISET MTPABOIPUMEHUTENIO [10-PA3HOMY
TPAKTOBATh UX B 3aBUCUMOCTHU OT KOHKPETHOIO CJIydasi, OTYEro B MpoLecce MPaBOIPUMEHEHHUS POJIb
Y 3HaYEHKEe MHTEPEeCOB MPUOOpeTaeT Bce Ooliee BHIPa3UTENIbHBII OTTeHOK. [Ipn aHanm3e umerommencst
MHOTOACIEKTHON CyAeOHOM MPAaKTUKKU CTAHOBUTCSI OYEBUIHBIM, UTO TPOIIECC JOCTHKEHUsI OaaHca
ME3Ky YaCTHBIM M IIyOJMYHBIM HHTEPECOM SIBJIsIeTCs OoJiee YeM CIIOKHBIM BBHAY JUHAMUYHOCTH U
TMOJIBUKHOCTH TPAHULIBI MEXKy HUMMU. !

XoTs1 MpaBOBBIE JOKTPHHBI, KaK 3apyOekHasl, TAK M OTEUECTBEHHAs, Cepbe3HOE BHUMAHUE y/ie-
JISUTA U YIIeJISI0T UCCIIEIOBAHUIO BOIIPOCOB KAaTErOpPUU «MHTEPEC», CIIOKUBILIASCS NOHATUIHAS pac-
IUIBIBYATOCTh M HEOJHO3HAUHAs MPABONPUMEHUTENIbHAS MTPAKTUKA NMOOYAMUIa aBTOPOB HACTOSAIIETO
MOHOTpapUeCcKOro UCCIeJIOBAHUS MPEANPUHSATH MOIBITKY HE TOJIbKO PaCCMOTPETh MPABOBYIO IPU-
POy MHTEPECOB, MPUYMHBI UX TPOTUBOOOPCTBA, YACHUTh KPUTEPUH UX PABHOBECH S, MEXaHU3MbI 1
MIPONOPIIMY UX COIVIACOBAHUS, MPEAEIIbl PABOBOIO BMEIIATEIbCTBA TOCYJApCTBA B YACTHBIE MHTE-
pechl, HO ¥ BBISICHUTD, HACKOJIBKO Takasi (hyHIaMEeHTaJIbHAsI U CAMOCTOSITENIbHAS OTPACIb IMyOIMYHOTO
NpaBa, Kak «(PUHAHCOBOE MPaBO», YUUTHIBAET U CIIOCOOHA JIM OHA B TIPHHIIMIIEC YYUTHIBATh YaCTHbIE
MHTEPEeChl HApsAYy C MyOJIMYHBIMU, KAKHE MHTEPECH ONPEEIISIOT cofiepkaHre (PMHAHCOBOTO TpaBa.

IIpaBriIbBHOE COOTHOLIIEHHE B paMKax (PMHAHCOBOTO MpaBa MyOJMYHbIX U YACTHBIX MHTEPECOB,
TOHKas IpaHMULIAa MEXAy KOTOPbIMU JIOCTATOYHO JIaOMJIbHA U OOYCJIOBJIEHA COLIMAIbHO-9KOHOMMYE-
CKMM YPOBHEM pa3BUTHs OOIIECTBA, TOCYAAPCTBEHHBIMUA MOTPEOHOCTSIMHU M BOJICH 3aKOHOjATesIs,
AUKTYeT IPUMEHEHUE U OLIEHKY MyOJIMYHO-IIPABOBBIX M YACTHOIIPABOBBIX HOPM.

CoBpemeHHOe (prHAHCOBOE MPABO OEpeT OPUEHTHP Ha T'YMaHUTAPHOCTH ITyOJIMYHOTO Peryiu-
poBaHMs1,? YTO MO3BOJISAET MHAYE B3MISIHYTh Ha OTAENIbHBIE OJOTPACIH (HAJIOrOBOE MPaBO, OI0KET-
HOE MPaBo, BAIIOTHOE MPaBO) U MHCTUTYTHI (00s3aTeIbHOE CTpaXOBaHUe, OI0/KeTHbIE MHBECTHILIIH,
ITPOM3BOJHbIE (PMHAHCOBBIE MHCTUTYTHI U Jp.) (pUHAHCOBOTO NpaBa. COBMECTHOE, MapAJUIEIbHOE IEM-
CTBUE HOPM (PMHAHCOBOI'O 3aKOHOAATENBCTBA C APYTUMU OTPACIAMH (TpaXJaHCKOE, TAMOXKEHHOE U
T. I1.) IIPEAIoNaraeT UCIob30BaHUEe MEKOTPACIEBbIX MHCTUTYTOB, oOectieunBaroiiee oosee 3pdek-
TUBHOE PEryJIMpOBaHUE BCEX MPABOBBIX OTHOLIEHUI M KaXAOrO MX JIEMEHTa B OTAEIBbHOCTH, YTO
noareepxkaaercsa npakrukod Koncrurynmonsoro Cyga P®.

Koncrurynueii PO ycraHoBieHO, 4TO MpaBa yesloBeKa U rpaxJaHUHA SBJISIOTCSA BbICIIEH LEH-
HOCTbIO ¥ MMEHHO OHM ONPENesIsIoT CMbICH, COAEPKaHUE U MPUMEHEHHUE 3aKOHOB, JESATEIbHOCTb
rocyapcTBeHHoi Biactu. [IpumeyaresbHo, 4To OCHOBHOM 3aKOH HE TOBOPUT O OajlaHCe YaCTHBIX U
NyOIMYHBIX MHTEPECOB, PeUb UJIET UMEHHO O LIEHHOCTSIX U UX FapaHTHsX, COOTBETCTBEHHO, BO3MOK-
HOCTb YJIOBJIETBOPEHHSI OJHOTO MHTEpEeca 3a CYET OIPaHMYEHU S PYTOro JOJDKHA ObITh MAKCUMAJIbHO
HUBEJMPOBAHA KaK HA YPOBHE 3aKOHOJATENbCTBA, TaK U B cpepe MpaBOIPUMEHUTENBHON IPAKTUKH.
Hmetomasicst HEOHO3HAYHOCTh TOJIKOBAHU S KOJUTMIUPYIOIIMX TPABOBBIX HOPM 3a4aCTyI0 3aTpYy/AHSIET
BO3MOXHOCTb JJOCTUYb COPA3MEPHOCTH U PaBHOBECHUS PA3HONPOUIIbHBIX HHTEPECOB.

Crermuryeckmii pe3oHaHC podiaemMa OalaHca YaCTHBIX M MyOINYHBIX MHTEPECOB MpHOOpesna
¢ npunaTtueM PenepanbHoro 3akoHa ot 30 mapra 1998 r. Ne 54-P3 «O parudukanumn Konsenumn
O 3aIlIMTe MPaB YeJIOBEKa U OCHOBHBIX CBOOOJ M IMPOTOKOJIOB K HEl», COIIACHO KOTopoil EBporeii-
CKMH CyJI 10 TIpaBaM YeJIoBeKa 00s13aJ1 HAIlOHAJIbHBIE CY/IBI ITPU pa3pelieHny CIIOpOB COOIIONATh

Lo Jlazapes JI. B. «IIpaBoBbie nozuiuu Koncrutynmonsoro Cyna Poccun» M.: I'opogzernt, 2003. C. 12.
ZCme: Tuxomupos 0. A. Passutue koHuenwmu myomndHoro npasa. M.: V]I «FOpucnipyaenuus», 2010. C. 12.
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OanaHc Mexay MyOIMYHBIMUA U YACTHBIMU MHTEPECAMHU, SIBJISIIOIIUICS BaKHEHIIMM I11arOM TSI CTIpa-
BE/IJIMBOTO CyneOHOro pazouparenbcTBa. [Ipy perieHny Bompoca O 3aliuTe UMYIIECTBEHHBIX IpaB
EBporieiickuil cys1 yKas3blBaeT, YTo JI0Oble OrpaHUYEHHS] YACTHBIX MHTEPECOB BO UM TIO[IEPKAHUS
MyOIMYHOTO HE JOJKHBI HOCHTH (DPUCKAJIBHOTO XapakTepa, B OOJBIIMHCTBE CIy4aeB OrpaHHYeHUs
YACTHBIX UMYILECTBEHHBIX MPaB JOJIKHBI ObITh JOMYCTHMBI JIUIIb TP YCJIOBHU BO3ME3THOCTH.

duHaHCcOBOE OOecIieueHre AeATeTbHOCTH TOCYIAPCTBa, SIBJISISICh SKOHOMHUECKUM ITyOTMYHBIM
MHTEPECOM, B LIEJIOM OINpaBIbIBAET CBOE BMENIATEIHCTBO B MHTEPECHl YaCTHHIX JIMIl. Bmecte ¢ Tem
Hapsay ¢ nosunpedl EBponeickoro cyga HaajaekuT YYUTHIBATh U MPaBOBYIO mosunmio KoHcruty-
nuonHoro Cyna P®, cormacHo KOTOpoil BO3MOXHbIE OrpaHUYeHus peJiepaibHbIM 3aKOHOM ITpaBa
BJIa/IEHMS], TIOJIb30BAHUSI M PACTIOPSKEHHST MMYIIIECTBOM, a TaKKe CBOOOJIBI MTPEANPUHIMATEIBCKOM
AeATeTbHOCTU ¥ CBOOO/IBI IOTOBOPOB, MUCXO/Isl M3 OOIIMX MPUHIIMIIOB MpaBa, JA0JKHBI OTBEYaTh Tpe-
OOBaHUSIM CITPABEIUBOCTH, OBITh a/IEKBATHBIMHU, TIPOIIOPIIMOHAIBHBIMH, COPA3MEPHBIMU M HEOOXO-
JAUMBIMH TSI 3aIIATHI KOHCTUTYIIMOHHO 3HAYMMBIX [IEHHOCTEW, B TOM YMCJIe YACTHBIX M MyOJIMYHBIX
MpaB ¥ 3aKOHHBIX MHTEPECOB APYTUX JIUI], HOCUTh OOIIMI 1 aOCTPaKTHBIN XapakTep.?

[TpoBenenne MoHOTpahuUECKOro UCCIeIOBAaHMSI O yOJIMYHBIX ¥ YACTHBIX MHTEepecax B (puHaH-
COBOM TIpaBe TO3BOJIMJIO MCIIOJIb30BaTh KOMIUIEKCHBIA MOAXO K MCCIEIOBAHUI0 OCHOBHBIX MOJOT-
pacrieit 1 THCTUTYTOB (DMHAHCOBOTO TpaBa, OMpeIe T OCHOBHbIC TEHACHIIMY UX Pa3BUTHUs U Chop-
MYJIMPOBATh MPEAJIOKEHHS 110 UX COBEPIICHCTBOBAHUIO.

[pennaraemoe unTaTe 0 MOHOTpaprueckoe MCcaeJoBaHUe TIOATOTOBIEHO Ha OCHOBE aHAIM3a
IOPUINIECKOU JIMTEPaTyphl, OOOOIICHNS 3aKOHO/IATEIhCTBA U MTPAKTUKH €0 MPUMEHEHUS.

3 Mocranosrenne Koncrurynmonnoro Cyna P® ot 1 arpesnst 2003 r. Ne 4-IT «ITo aesty o mpoBepke KOHCTUTYLIMIOHHOCTH MOJIOKEHUS
nyHKTa 2 crateu 7 PenepaibHoro 3akoHa «O0 ayMTOPCKOM JIEATEIbHOCTH» B CBA3M C Xkajno0oi rpaxaanku W. B. BeicraBkuHOn» //
C3 P®. 2003. Ne 15. Cr. 1416.
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I'nasa 1. Ilyo1uuHbIe M YaCTHbIE HHTEPECHI B
¢pouHaHCOBOM MNpaBe: TEOPETHYECKHUHA aCHEKT

dunaHCOBOE TPaBO, SABJISSACH CAMOCTOATEIBHONM OTPACIbIO IPaBa, MAKCUMAJIBHO TOYHO OTOO-
paxaromieil SKOHOMUYECKHe U MOTMTUYECKe U3MEHEeHHs B CTpaHe, IPU3BaHO 00eCieuynBaTh IpaBo-
BOE€ peryJMpoBaHue (PMHAHCOBBIX OTHOIIEHUI, BOHUKAIOLIMX B Ipoliecce (PUHAHCOBOM JIESTEIbHO-
CTH TFOCYAApCTBa, KOTOPBIE U BHICTYMNAIOT NPEeAMETOM (PMHAHCOBOTO MpaBa.

B coBpemMeHHOIl I0pHINYECKOi JUTepaType OTMevaercs, YT0 OCOOEHHOCTbIO (PUHAHCOBOIO
npaBa, OOJIAJAIOIIET0 CUHEPIMYECKUM IOTEHLUAIOM, SBJSETCS HAJIWYMe MHCTUTYTOB, KOTOPBIE
CBOMM pEryJMpOBaHUEM OXBATHIBAIOT KaK BECh KOMILIEKC OOIIECTBEHHBIX OTHOLIEHHH, MOAJIEekKAIIUX
(prHAHCOBO-IIPaBOBOMY BO3JEWCTBUIO, TAK U KOMILIEKCHBIX MHCTUTYTOB, KOTOPbIE PEryJIUPYIOTCSA
HOpPMaMHM He TOJILKO (PMHAaHCOBOIO IpaBa, HO M APYTMX OTpaciei.

PaccmarpuBast ¢pmHaHCOBOE MPaBO Kak MyOIMUYHYIO OTPACIb POCCUIICKOTIO MpaBa, clieqyeT 000-
3HAYUTh HEKOTOPYIO YCJIOBHOCTb JIEJIEHUS ITPpaBa B 11€JI0M Ha ITyOJIMYHOE U YaCTHOE, YTO OATBEPK1a-
ercs B3N JaMu y4eHbIX. Kputepun Takoro JiesieHnsi HEOJHO3HAYHBI, IPAHULbI JOBOJIBHO Pa3MBbITHI.

Kraccuyeckoe pasrpaHuyeHue MyOJMYHOTO M YaCTHOTO ObUIO MPEAJIOKEHO YJIBITUAHOM:
Publicum ius est quod ad statum rei romanae spectat, privatum quod ad singulorum utilitatem («ITy6-
JIMYHOE T1PABO €CTh TO, KOTOPOE OTHOCHUTCS K MOJIOKEHUIO PUMCKOTO rOCyAapCTBa; YaCTHOE — KOTO-
poe (OTHOCHUTCS) K TOJb3€ OTAEbHBIX JIUI»).* I'. [060c 1 [Ik. JIOKK Takke CUMTalM, YTO MOSIBJICHHE
CaMoro rocy/lapcTBa MpeArosaraeT HaJleJIeHUe ero paBoM OrpaHUYEHH s YACTHOT'O B LIEJISAX MyOnny-
Horo.’ [Toslaraem, 4To 1aHHBIE PSAMOJIIMHENHbIE YTBEPKACHHS BBI3BIBAIOT OOJIbILIE BOIIPOCOB, HEXKEJIH
OTBETOB.

Heo6xo11umMo 0TMETUTh, YTO OCHOBHOI CMBICTT pa3Be/IeHrs] YaCTHOTO U IyOJIMYHOro Mpapa JoJ1-
KEH 3aKJII0YaThCsl B YCTAHOBJIEHUH ITPE/IENIOB BMEIIATeIbCTBA FOCYJapcTBa B chepy UMYIIECTBEHHBIX
Y MHBIX MHTEPECOB I'PakJaH U UX OObEIUHEHUH, I/Ie FOCYAAPCTBO JOJIKHO BBICTYIIATh B POJIU 3AILUT-
HUKa ¥ apOUTpa MpaB M 3aKOHHBIX MHTEPECOB I'PaXk/aH, MPH TOM 3alliTa MyOIUYHBIX UHTEPECOB
JOJKHA OCYILECTBIIATHCS HE CTOJIBKO J1JIS1 3aIUTHI CAMOT'0 FOCYJapcTBa KaK KOHEYHOM LIEJTH, CKOJIbKO
IJ1s1 OCYIIECTBJIEHHS NPaB YYaCTHUKOB I'PakIaHCKOro 000poTa.

B 1opuanueckoii 1uTeparype oTMedaeTcst CHOPHOCTh M HECOCTOATEIbHOCTD B3IJISIOB OTHOCH-
TEJIbHO CBEJEHUS PA3IMUMil YACTHOTO U MyOJIMYHOrO MpaBa UCKJIIUYUTEBHO K Pa3InyMIO OX paHsie-
MBIX MHTEPECOB: YaCTHBIX U 00nmXx.® Kpurepuii orrpaHnyeHusi mpaBa myOJIMYHOrO OT TpaBa 4yacT-
HOTO JIO CHX TIOp OCTaeTCsl He BIIOJIHE BBISICHEHHBIM, U «UeM JiaJiee, TeM 0oJiee BOIIPOC 3aITy THIBASTCS
U JienaeTcsl Oe3HaJeKHO Hepa3pelMMbIM». «YTO B OIHY 310Xy PeryjIMpoBajIoch M0 HadajlaM IopH-
JAUYECKOW JEeLEeHTpaIU3aly U, CIeI0BAaTeIbHO, OTHOCWIIOCh K OOJNACTH YaCTHOIO IpaBa, B APYTYIO
3MOXY MEPeCcTParBaIOCh MO TUITY IOPUANYECKON IEHTPAIM3AMKM U TAKMM 00pa3oM Mepexoiuio B
001acTh MyOIMYHOTO TpaBa, 1 HaooopoT».” CrpaBeayBo nogdepkuBan u K. [1. Kasenun: «...I'pa-
HUILIA MEXY MyOJMYHBIMB M YACTHBIMb, KaK MBI UXb ONPEEIIHIIN, IPOBOJUTCS MHaUe, Koaeoercs,
nsmensiercsi. OHO U TO Xke I0PUINUECKOe OTHOIIEHHE MOXETh UMETh CEerofiHs YacTHHIN, 3aBTpa ITy0-
JIMYHBIA XapakTeps...».8 I'. ®. [llepuieHeBrueM Takke ObUIO OTMEYEHO, YTO MTyOJIMYHBIE HHTEPECHI

4 Pumckoe wactHOE npaBo: YueOHuk / nox pen. npod. Y. B. Houukoro u npod. 1. C. Tleperepckoro. M., 1994. C. 4; Vnbnuan.
Hurectsr 1,1,1,2.

5 To66¢ I'. Counbenns: B 2-x 1. M., 1991; Jlokk JIx. [1Ba Tpakrara o npasienun. Cou. B 3 T. M., 1988.
6 Cm.: Kopkynos H. M. Jlekuuu no o6ie#t teopun u npasa. CII6., 1898. C. 165-183.
7 Toxposckuit . A. OcHOBHBIE TpoGIEMBI TpaskgaHcKoro mpasa. M., 1998. C. 37, 40-41.

8 Kaseman K. JI. UTo ecTh rpakJaHCKOE IPABO U TIb €10 NPEXbiIbl? OIiH H3b COBPEMEHHBIXb IOPUIMUECKHXb BOIPOCOBD, CAHKT-
IlerepGyprs, 1864. C. 3.
9



. Komrektun ABTOPOB. <<H)’6.‘ll’1‘lel€ 1 YaCTHBIEC MHTEPECHI B (PUHAHCOBOM IIpaBE»

roCy/1apCTBa MOTYT MPHUCYTCTBOBATh M B YaCTHOIIPABOBBIX OTHOIIEHUSIX, UTO, «COOCTBEHHO, U 00pa-
3yeT TaK Ha3bIBaEMOE OTpaKeHHOE 3HAUeHHeE ITyOIMYHBIX MHTEPECOB JJIsl YaCTHOTO IpaBax.’

H. M. KopkyHOB 3a OCHOBY pa3rpaHU4eHHs KpUTEPH s IyOTMYHBIX ¥ YACTHBIX MHTEPECOB TOJIO-
KUJT CIOCOOBI IPUOOPETEHH ST U YTPAThl YACTHBIX U MyOJIMYHBIX TIPaB, Pa3IMnYHOE COJlepKaHUe TpaB
1 00s13aHHOCTe. YacTHbIE MpaBa MPUOOPETAIOTCS B CHUITy OOCTOSITENIbCTBA, MMEIOIIEr0 WHIMBUIY-
QJIBHBIN XapakTep M MPHHAIIEKAT UCKITIOUUTEIBHO CaMOMY MHIMBHIY, B MYOJIMYHBIX K€ MpaBax
0OBEKTOM IpaBa MOJb3yeTcs lieasi rpyrna UHAMBUIOB, IIPU 3TOM He TpedyeTcsi 0coO0ro akta ImpH-
obperenus.'® Cornacao teopun ToHa,!! B OCHOBe jiesieHrsT MyONMYHOTO M YaCTHOTO TpaBa JICKUT
pacnperneneHne MHAIMATUBBI 3alUTHI [TpaBa OT HAPYIIEHWH, T. €. OXpaHseTCsl HapyIIeHHOE MPaBo
M0 MHUIMATHBE CaMOro MOTEPIIEBILEro WK MO MHUIMATHBE OOLIeCTBEHHO! BiacTu. «Ecim Hamnpas-
JIeHWe MHTepeca MpPEe/CTaBIIsieT COOOM 3alUTy OTIAETbHOTO MHTEepeca MPOTUB PYroro TaKOro ke
OTIEJIbHOTO MHTEpeca, TO MOMYYaeTcsl OTHOLIEHHE TPaXkJAHCKOTO MpaBa; B MPOTUBHOM CJIydae, eciu
HarpaBJieHHe MIET OT OTAENBHOrO MHTepeca K rOCyAapCTBEHHOM BJIACTH M OOpaTHO, — TO CJIeAyeT
TOBOPUTB O MpaBe MyOIMIHOM». 12 M. M. ArapKoB pa3nuiue Mesk1y YaCTHBIM U ITyOJTMYHBIM IIPAaBOM
BUJIEJT B TOM, YTO IPaXJAHCKOE IPABO SIBJISETCS IMYHO-CBOOOIHBIM U B €70 TPaHUIIAX CYOBEKT MOXKET
OCYIIECTBJISITh €r0 B JIIDOOM HarpapjieHuH. YacTHOMPABOBas MOTHBAIHS CTABUT TOJIBKO W3BECTHBIN
npejies JeUCTBUIO IPYTMX MOMEHTOB (STOMCTHUYECKHX, AJIbTPYUCTUYECKUX U T. [I.), HE BBITECHSS U
HE 3aMeHsIsl X COOOM; MyOIMYHO-TIPaBOBasi MOTHBAIIMS caMa yKa3bIBaeT HAIpaBJIeHUE, B KOTOPOM
JOJDKHO OCYIIIECTBIIATHCS TIPABO M UCKJTIOYAET JISHCTBUE IPYyruX MOTUBOB. !* IHBIMU clioBamu, my0-
JIMYHBIE MTPaBa CBSA3aHBI B CBOEM OCYIIIECTBJICHHUH, & YACTHbIE B TOM OTHOIIIEHUH CBOOOIHBL. BmecTe
c TeM M. M. ArapkoB oTMeuasl BO3MOXXHOE HAJIMYME CMEIIAHHBIX ITyOIMYHO-TIPABOBBIX U YaCTHO-
MIPAaBOBBIX MHCTUTYTOB — TOCYIAPCTBO, €r0 OPTraHbl MOTYT BHICTYIIATh B KAUECTBE IOPUINIECKHUX JIUI]
YYaCTHUKAMH YaCTHOIIPABOBBIX OTHOIICHUH.

CoBpeMeHHBIE YUeHbIe-IOPUCTBI TaKKe BBICKA3bIBAIOT PA3IMYHbIE TOUKU 3PEHUsSI U TIOATBEp-
KJAIOT «TIEPEMEIIAHHOCTb>» MyOIIMYHOTO U YaCTHOT'O MPaBa, HAJTMYKE Pa3HONPO(UIIBHBIX SJIEMEHTOB,
OJIHU M3 KOTOPBIX OTHOCSITCSI K YaCTHOMY TpaBy, JApyrue — K myOJuuHOMY (Hanmpumep, myOarmyHbie
JOTOBOPHI B TpaXkJaHCKOM 1paBe'). Tem He MeHee Bce BBIILIepacCMOTPEHHBIE BO33PEHUS BOZMOKHO
CBECTU K TOMY, YTO B OCHOBY OTTPaHMUEHHUs IyOJTMYHOTO MpaBa OT YACTHOTO TOJOXKEHO MMEHHO
pasrpaHnyeHue uHTepeca (OTAEIBHOTO JIMIIA, IPYIIIbI JIUI] U T. I1.), IPUCYTCTBYIOIIETO B IPaBOOTHO-
IIEHWH, KPUTEPUI KOTOPOTO CJIeAyeT UCKATh uepe3 MpU3My IpeiMeTa 1 MeTo/ia TIPaBOBOTO PeryIiu-
POBaHUSI.

BaxHoe 3HaYeHHe UMeeT AeeHre UHTEPECOB M0 CYOBEKTHOMY MPU3HAKY: B 3aBUCHMOCTH OT
MX HOCUTEJISI UX MOKHO KJIACCH(PUIIMPOBATh HA YaCTHBIE, KOJIJIEKTUBHBIE (TPYIIOBBIE) U IyOINYHBIE
MHTEpeChl. B myOIMyHOM 1 YaCTHOM IpaBe MHTEPECH! OTPAKAIOTCS MO-Pa3HOMY — OHH JIMOO B3aUMO-
IENCTBYIOT, TMOO MPOTUBOPEYAT APYT Apyry. B uneane — oHM TOMKHBI OBITH COATAHCUPOBAHHBIMH.

ObecnieueHre COTrJIACOBAHHOTO COYETAHUSI YACTHBIX U IyOJIMYHBIX UHTEPECOB TPeOyeT ysicHe-
HUsL oAU UHMepeca B TIPABOBOM PETYJIMPOBAHHUH B LIEJIOM.

WHTepec Kak copaabHO-TICMXOJIOTHYecKas KaTeropys sIBJIsIeTCs] BOXHON OCO3HAHHOM NOTpeO-
HOCTBIO Y TOOYIUTEILHON MPUYNHON (PYHKITMOHUPOBAHUS JIOACH, IEATETHHOCTH OOIIECTBEHHBIX
Y TOCYAapCTBEHHBIX MHCTUTYTOB. HO, Kak CIIpaBeIMBO OTMEUYEHO B IOPUAMYECKON JHUTEeparype,

? Yepenaxun Bb. B. K Bonpocy o yactHom u myOnuyHOM ripaBe // ¢0. TpynoB npodgeccopoB 1 npenofasareneit IpkyTckoro roc.
yH-Ta. UpkyTtck, 1926. C. 8-35; Hlepmenesuy I'. ®. O6wmas teopus mpasa. M.: M3panue 6p. Bammakossix, 1910. C. 536.

10 cm.: KopkyHo H. M. Jlekuuu 1o o6mei Teopun npaea. 9-e u3n. CII6., 1914. C. 179.

" cm: CTOpOHHHMKaMU TeOpUH repMaHckoro yueHoro Tona 6bimm C. A. MypomrieB (PrMckoe rpaxaHcKkoe IpaBo: Kype JISKLIUH.
CII6., 1877-1878. C. 2627), 10. C. T'ambapor (Kypc rpaxmanckoro npasa. T. 1. O6mas vacte. CII16.: Tun. M. M. CracioneBuya,
1911. C. 52-54), H. [Tio BepHya (KOHCIIEKT JIEKIINiA, YUTAHHBIX IO IpaxJaHcKoMy TipaBy B 1886—1887 akan. rony. CI16., 1898. C. 28).

12 T'ambapos 1O. C. Kypc rpaxpanckoro npasa. T. 1. O6mas yacte. CII6.: Turn. M. M. CracioneBuua, 1911. C. 52-53.
13 ArapkoB M. M. llenHocts yactHoro npasa // IIpaBosenenue. 1992. Ne 1. C. 25-41.

14 Cwm., B yactHocTH: Anekcees C. C. YactHoe npaBo: Hayuyno-nyOmumcriyeckuit odepk. M.: Craryt, 1999. C. 26.
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MOTPeOHOCTh U MHTEPEC — He OTHO U TO K€, XOTS MEXKAYy HUMHU CYIIECTBYeT Hepa3pblBHAsS CBSI3b. !
TlompebHocmeb — 3TO COCTOSIHUE HYKABI B IIPEAMETaX U YCJIOBHSX, 0e3 KOTOPHIX HEBO3MOKHO Pa3BU-
THE M CYIIECTBOBAHHE KUBBIX OPIraHU3MOB, UX KU3HEESTEILHOCT.

Hrnmepec siBisieTcst NOTPeOGHOCTHIO, TOTYYHUBILEH B MPOLIECCe Pa3BUTHUSI OOIECTBEHHBIX OTHO-
IIEHUI «COLMATIbHYIO OKPAcKy». [IoTpeOGHOCTB BBICTYMAET B KAYeCTBE UCXOHOTO MOMEHTA UHTepeca,
o0ycyioBMBas ero conepxanue. !¢ CyiecTByeT U MHOW B3I HA TIOHSATHE «MHTEPEC» — OCO3HAHHAS
U onpeaMedeHHasi NoTpeOHOCTh. !” IHBIMU clioBamMH, OTPEOHOCTH SIBJISIETCS JIMIIb MPEINOCHITKON
MHTEepeca.

OO1eHayYHast KaTeropyst «<MHTePEC» UCTIONb3YeTCsI MHOTUMU HayKamu: (hrocoduert, Coruo-
JIOTUE, TICUXOJIOTUE, IOPUCTPYAEHIMEN, SKOHOMUKOM U T. [I.

B ¢unocodun nHTepec paccmarpuBaeTcsl Kak peajibHas NMPUYMHA COLMAJIBHBIX JEWCTBUH,
COOBITHI, CBEPIICHU, CTOSIAs 32 HEMOCPEACTBEHHBIMU MOOYXICHUSMHU YYaCTBYIOIIMX B 3TUX
AENCTBUAX MHAWBUJIOB, COLMATBHBIX I'PYII, KJIaccoB.!® B corponorun mHTepec onpenensercs: Kak
«CBOWCTBO TOHM WJIM MHOUM COIMATBHON OOIIHOCTH — KJIacca, HAIUK, MPO(eCCUHOHATBHON U JIEMO-
rpapu4ecKoi TPyMIIbl U T. [., — KOTOPOE CaMbIM CYIIECTBEHHBIM 00pa30M BO3JCHUCTBYET HA COLH-
QTBHO-TIOIMTUYECKOE TIOBEJICHNE B JAHHOUM OOIIHOCTH, TIPEIONpeieisieT ee BaKHEHIINe COUaIbHO
3HAYMMBIE aKIIUW»;'® B TICUXOJIOTUM MHTEPEC pacCMaTpUBaeTCs Yepe3 MpU3My SMOITMOHATIBHOM OKpa-
IIEHHOCTH — KaK OTpe/ieJIeHHOe IICMXMUYECKOe COCTOSTHUE YeI0BEKa, KaK HalpaBJIeHHOCTh €0 BHUMA-
HUS Ha KaKOU-JMO0 mpeaMeT.>’ DKOHOMUCTH TIOHUMAIOT MHTEePEC KaK HerOCPEe/ICTBEHHOE OTHOIIIE-
HHE MEXY COIMATbHBIMU CYOBEKTaMH IO TIOBOY BOCITPOM3BOJCTBA MPOAYKTA ISl YOBJIETBOPEHUSI
9KOHOMHYECKHX MOTPEOHOCTEH;?! CTUMYJT M MOTHBALIUS XO3SMCTBEHHOU JIeSITEIbHOCTH CYOBEKTOB. 22

OtaenbHOTO pasroBopa TpeOyeT MOHMMaHWE WMHTEpeca MpPaBOBOW HayKoW. B opuamueckoit
HayKe posib MHTEepeca BIepBble OblIa MCCIIeI0BaHA HEMEIKUM YYEHBIM, POIOHAYATIBHUKOM IOpHC-
npyneHuun uHTepecoB P. MleprHrom, KOTOPBIN CUMTAJI, YTO MPaBO sIBJSET cCOOO0M He (opmMaiib-
HYIO CUCTEMY HOPM, a MepBOCTENEHHBI METOI YIIOPSA0USHUsI OOIIECTBA, MPEICTABIISIONINNA COOO0M
nieperieTeHue Macchl COCTs3aIMxcst nHTepecoB.? P. [layHn paccmarpuBasl MHTEpeC B KauecTBe
TpeOOBaHUsI WM JKeIaHHsI, KOTOPOE YEeIOBEUYECKOEe CYIIECTBO MHAMBUAYAIBLHO UM B COOOIIECTBE
CTPEMUTCS YIOBJIETBOPUTD U C KOTOPHIM TIOTOMY COIMAIbHBINA OPSIOK AOJDKEH curTarhbes. > Bro-
CJIE/ICTBUM TEOPUsl COLIMAIIBHBIX MHTEPECOB HalllIa OTpaxeHue B Bo33peHusax ®. 'eka, I'. IllTons, P.
Miomnep-2p36axa u 1ip.

B uccnenoBanme u pa3BuTHE TEOPUM MHTEPECOB BHECIM CYIIECTBEHHBIN BKJIAJ U JIOPEBOJTIO-
IIMOHHBIe oTeuecTBeHHbIe mpaBoBepl: ['. ®. [llepmenesuy, E. H., E. B. TNacek, E. H. Tpy0erikoii,
N. A. Tlokposckuii, FO. C. I'ambapos, H. M. Kopkynos, K. 1. Mansimes, C. A. Mypowmrtes, I1. I1.
[utoBny, JI. U. TleTpaxuukuii u ap.

WHTepeck! B TpaBe HEOAHOK PATHO CTAHOBIJIMCH IPEIMETOM HAyYHOTO CCIIEJOBAHM S B PA3HBIX
OTpacJisIX MpaBa U y COBETCKUX/POCCUMCKUX YUeHbIX, Takux Kak M. M. Arapkos, M. C. Ctporosuu,
JI. C. dBuy, b. b. Yepenaxun, O. C. Uodde, C. H. Bparycs, C. C. Anekcees, U. JI. bpayne, B. E.

15 I'pubanos B. I1. UnTepec B rpaxganckoM npase. C. 239; DxumoB A. 1. MHTepech 1 MpaBoO B COLMATMCTHIECKOM OOIIECTBE.
JI., 1984. C. 9.

16 JlaBpunenko B. H. TIpo6iems coraibHBIX MHTepecoB B JieHnHu3me. M., 1978. C. 34.

17 Mepiuuna U. B. TeXHUKO-IOpUIMIECKUE ACTIEKThI OTPAKEHHUST HHTEPECOB B POCCHICKOM 3aKoHoparenbeTse // TIpoGieMsl opu-
nmyeckoit Texuuku. H. Hoeropon, 2000. C. 220.

18 dunocockuil sHIUKIONEUYECKUiT cioBapb / 1. pepakuus: JI. ®@. Wneuues, I1. H. ®enocees, C. M. Kosasnes, B. I'. ITanos.
M., 1983. C. 213.

19 3npaBomeiciioB A. I'. [TorpeGHoctu. Untepecsl. Lennoctu. M., 1986. C. 75.

20 Py6unreiin C. JI. OcHoBbl 00meit ncuxonoruu. 2 1. M., 1989. T. 1. C. 111.

2! Maxomos 10. H. MHTepecsl B cucteMe 5KOHOMUYECKHMX OTHOLIeHUH couranuima. Kues, 1974. C. 45.

2 Kponpon f1. A. 3akoHbI MOTUTHYECKON SKOHOMUH coranu3ma: Ouepku MeTogosioruu 1 teopud. M., 1966. C. 549-550.
B Wepunr P. Llems B mpase. T. 1. CII6., 1881.

4 Pound R. Jurisprudence, vol. 1-5. St. Paul, 1959. P. 16.
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Tony6ros, B. I1. I'pubanos, E. A. ®neitmun, C. Y. Acknaswit, FO. K. Toncroi, B. B. Jlazapes, I'. B.
Masbues, H. . Maty3os, A. B. Maibko, 0. A. Tuxomupos, E. A. Cyxanos, B. B. Crenaunsn, U.
B. EpmioBa, H. B. Butpyk, E. A. PoBunckuii, M. U. TTuckorun, A. 4. Kyp6aros, O. H. ['opbyHoBa,
I. H. Topmynos, H. 1. Xumuuesa, I'. B. [lerposa, C. I'. Ilenensies, H. C. Masneun, P. E. I'ykacsn,
. M. Yeyor, C. B. Muxaiinos, A. . 9kumos, C. H., B. ®. ITononpomnyno, C. H. Cabukenos, M.
B. Ilepuun, JI. B. Tymanosa, O. O. FOpuenko, C. B. Muxaiinos, K. YO. Torses, I1. I1. Boctpukos,
®. dorenbCoH U Ap.

HecmoTps Ha uMeronIyocs MoNIeMHUKY OTHOCUTEIBHO MOHSATUIHOTO ariapara, MpeacTaBisieTcs
BO3MOXXHBIM 3aKJIIOUMTh, YTO MPUPOJA MHTEpECA pacCMaTPUBAETCS C TpeX MO3MLMK: MO0 B Kaue-
CTBE CyOBEKTUBHOM KAaTerOPHHU, OTPAKAIONIEH MICUXUIECKOe COCTOSTHHAE YesIOBeKa, > TMO0 00bEKTHB-
HOU, (hopMHpyeMOii 0OIIIeCTBEHHBIMH OTHOIIIEHUSIMH U OTPE/IISIeMOUN BHEITHIUMU 110 OTHOIICHUIO K
CyOBEKTY yCIOBUSMU.?® B I0puIuuecKoil TuTeparype CylecTByeT U MojiBepriasicss KpUTuke?’ nosu-
s, oObeMHAIMAsA B cebe 0ObEeKTUBHO-CYObEKTUBHYIO COCTABJIAIONIYI0 HHTEpECa, OTPaKaloIIyio
OJIHOBPEMEHHO HE 3aBUCMMOE OT YeJIOBeKa CofIepKaHue U 3aBUCUMYIO OT €ro co3HaHus (opmy. 8

B Hacrosiiiee BpeMsi mpeo0i1afaioT B3MVIAAB HA MHTEpeC Kak Ha OOBEKTUBHYIO KAaTETOPHIO.
[Nonaraem, 4YT0 UIMEHHO COYETaHHE CYOBEKTHMBHOIO M OOBEKTMBHOTO MOMEHTOB HambOojee IMOJTHO
OTpaxaeT MpUpoay MHTepeca.? BoNbIIMHCTBO COLMATBLHO 3HAYMMBIX MHTEPECOB MONAAAI0T B cepy
MIPABOBOTO PEryJTMPOBaHUs, OObEKTUBHAS HEOOXOIUMOCTh KOTOPOTO SIBJISETCS MPUIMHOM TOSsIBIIC-
HUSI 3aKOHHBIX UHTEPECOB.

CoumanbHasi 00yCIOBJIEHHOCTh MHTEPECOB TO3BOJISET MX KJIACCU(UIMPOBATh HA JIMYHBIE U
O0IIIeCTBEHHbIE.

25 E. B. Tlaccek CYMTall, U4TO B OCHOBE MHTepeca JICKHUT JIEMEHT YHCTO CyObeKTHBHBIN — 3HAUeHHE, TIPUAaBaeMoe JINIOM 00JIa/1a-
HHMIO YeM Obl TO HU OBUIO, U, CIIEI0BATEILHO, OH 3aBUCUT B Ka)K/OM KOHKPETHOM CJTy4yae MCKJIOYMTEIBHO OT MHANBUYAJIbHBIX BKYCOB
M HaKJIOHHOCTEH JaHHOTO JIMIA, TaK KaK 0OJajaHue JIoObIM OJIaroM (Kak MaTepUasbHBIM, TAK M OTBJICYCHHBIM) LIEHUTCS KakabIM
TOCTOJIBKY, TIOCKOJIBKY 3TO MOCTIEIHEE YAOBIETBOPSET CyObeKTHBHBIM MOTpeOHOCTAM oOmaaress. [IoaToMy ecTecTBEHHBIM MEpHIIOM
LIEHHOCTH (1, HABEPHOE, BEIMYMHBI IHTEPECa) JOJKHO OBLIO Obl, TAKMM 00pPa30M, CIIYKUTb CYOBEKTUBHOE UyBCTBO YIIPABOMOUYEHHOTO.
E. B. INaccek. HemMy1iecTBeHHBIN HHTEpEC M HETTPEOAONIMMAs CHJIa B TpakaaHckoM mpase. M.: Craryr, 2003. C. 51.

26 dgnu JI. C. Obuas Teopus rpaea. JI., 1976, c.187; Masbues I'. B. CooTHolreHre cyObeKTUBHBIX TpaB, 00s13aHHOCTEH 1 MHTe-
pecoB coBetckux rpaxaan // Coerckoe rocyaapctBo H rpaso. 1965. Ne 10. C. 20; SxumoB A. U. IHTEepech 1 MpaBo B COLUATIMCTU-
yeckoM obmecte. M., 1984. C. 6; I'ykacsn P. E. [IpoGnema nHTEpeca B COBETCKOM I'pakIaHCKOM ITporieccyaibHoM npase. Caparos,
1970. C. 20-23; Muxaiinos C. B. Kareropus uaTepeca B pocCHICKOM IrpaskiaHckoM rpase. M., 2002. C. 23.; I'nesepman I'. E. Untepec
Kak colrosiornueckas kareropus. Borpocst unocogpun. 1966 Ne 1 °C. 18; Cadukeros C. H. O6 00beKTHBHOM XapaKTepe UHTEPECOB
B mipaBe // CoBerckoe rocyaapctBo u npaso. 1981. Ne 6. C. 38; Manbies I'. B. CooTHoleHre CyObeKTUBHBIX MpaB, 00sI3aHHOCTEH U
HMHTEpeCcoB COBETCKUX rpaskaaH // Coserckoe rocynapcto v mpaBo. 1965. Ne 10. C. 20 u gp.

27 Muxaiinos C. B. Kareropus untepeca B poccHiCKOM TpaxaaHckoM npase. M., 2002. C. 20.

28 I'pubanos B. I1. MuTepec B rpaxmanckom mpase // CoBeTckoe rocygapctBo U mpaso. 1967. Ne 1; Marysos H. U. JImaHOCTS.
IpaBa. [Jemokpatusi. Teopetndeckne BOMpock cyobeKTHBHOTO mpasa. Caparos, 1972. C. 210; Maneko A. B. 3akoHHbBIE MHTEpeCH

COBETCKHX I'paxaaH: aBToped. WC. .. KaHA. lopua. Hayk. Caparos, 1985. C. 5; [IsroeBa b. O. CooTHOIIEHNe YaCTHBIX M MyOIMIHBIX
HHTEPECOB B IPABOBOM PEryJIMPOBaHUM PeKJIaMbl: aBToped. Juc. .. KaHj. opui. Hayk. M., 2008. C. 15.

¥ Cwm. I'pubanos B. I1. NnTepec B rpaxnanckom mpase // CoBeTckoe rocyaapctso 1 npaso. 1967. Ne 1. C. 51.
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YacTHbIH 1 NMyOJNYHBIN HHTEPEC KAK OCHOBaHHE
U npejeJi roCyJapCTBEHHOI0 PeryjiupoOBaHus

Oo6parrMcsi K STUMOJIOTHH CJIOBA «YaCTHBIN»: TOJIKOBBIE CIIOBAPU PACKPBIBAIOT €r0 KaK «JIMY-
HBIA, He OOIIECTBEHHBIN, HE TOCYIaPCTBEHHBIN, TTPUHAIJICKANTIA OTISTBHOMY JIMILY, HE OOIIECTBY,
He rocynapcTBy».*° MIHBIMU CJIOBaMH, YacTHbIE MHTEPECH! SIBJISIOT COOOW MHTEPEChl KOHKPETHBIX
(buzruecKkux M I0PUANYECKUX JIML, COLUMAJIBHBIX IPYMI (KOJJIEKTUBHBIN MHTepec). COOTBETCTBEHHO,
T€ OTHOIIEHHUS, TJIe OTCYTCTBYET HEMOCPEICTBEHHBIN MHTEPEC rOCYAapCTBA KaK CyObeKTa IyOIMIHOM
(CyBEepeHHO BJIaCTH), U €CTh OTHOILEHU S, TPECIIEAYIOIIME YACTHBI UHTEPEC, T. €. YaCTHOIIPABOBbIE
otHoreHus.?' B. ®. SIkoByieB paccMaTprBaeT YaCTHOE MPaBoO KakK MPaBO aBTOHOMHUH, JICIeHTpaTh3a-
1uu, KoopnuHanuu;*? B. M. KopenbCkuii cuutaer, 4To YacTHOE MPaBO eCTh I0PUANUYECKOE BhIpake-
HHE YaCTHOW COOCTBEHHOCTH. >

[Ty6nuyHbIe MHTEPECH — TO UHTEPeChl OOIIECTBA U rocyJapcTBa. B COBETCKOM I0pHINIECcKOi
JMTEepaType MOHATHE MMyOTMYHOCTH OTCYTCTBOBAJIO, YUEHbIE OTIEPHPOBAJIH MIOHSITUSIMHU «OOIIECTBEH-
HBII1», «TOCYIApPCTBEHHBIN», «COLMAIBHBIN». [JaHHOE MOHATHE CTAIO0 YCUIEHHO 00CYXIaThCs JIUIIb
c npoeeaeHueM B 90-x rr. XX Beka B Poccuu rocygapcrBeHHO-npaBoBbiX pepopm. Hecmorpst Ha
TO, YTO JEUCTBYIOIIEe 3aKOHOAATENLCTBO O CHX TOp HE MpelycCMaTpUBaeT TEPMHH «ITyOIUYHBIN
UHTEpeC» (PaBHO KaK U «YaCTHBIM MHTEPEC»), B IOPUIMUECKON HAyKe CYIIECTBYET IMOJIEMHUKA OTHO-
CHUTEJIHO STUMOJIOTHH JAHHOTO MOHATHS.

Cpaszy HeoOXOIMMO OTMETHTh, UTO TIOHSATHS «ITyOJIUYHBI MHTEPEC» M «TOCYAAPCTBEHHBIN
MHTEpEC» He TOXAECTBEHHBI U CTABUTH 3HAK PAaBEHCTBA MEXK/Y HUMHU HU B KOEM cilyyae Heib3sl. B
OTEeYeCTBEHHOH (prUI0coCcKoi mTeparype myOquuHbIi HHTepec (OOIEeCTBEHHBIN) MOHUMAJICS KaK
MHTEpec OONBIIMHCTBA, > T1e TOCIeJHUN TPAKTOBAJICS KaK MHTepec OOIIHOCTU CYOBEKTOB OTHOIIIE-
HUI, B KOTOPBIX OHHM ypaBHEHBI B CBOMX MHTepecax. [IoHsATre myOqMuHOro nHTEpeca Kak ycpeJHeH-
HOT'O WH/IMBHUYaJIbHOTO U I'PYIIIOBBIX MHTEPECOB B KaXJ0H U3 chep 0OLEeCTBEHHOM KI3HU TPOSIB-
JISIeTCsl B Pa3IMYHBIX (POPMax M COUETAETCS C «BUIOBHIMUA HOPMATUBHBIMU OHATUSIMUA — UHTEPECHI
o0IIecTBa 1 rocyJapcTBa, HALIMOHAJIBHON O€30MacHOCTH, MHTEPEChl HApOIOB, HACENIEHHsI, OOIIEIKO-
HOMHYECKHE MHTEPECH, THTEPECHl IKOJIOTMUECKOTO OJIArornoyvursi, peruoHaIbHbIe 1 MECTHbIE UHTE-
PEechl, KOPHOPATUBHBIE UHTEPECHI». >

Bmecre ¢ TeM HEOOXOAMMO YUYMTBIBATh, YTO CYIIHOCTh MPABOBOTO TOCYJApCcTBA B IEPBYIO
oyepe/ib UCXOUT U3 COLMAIBHOIO acleKTa CBOEro (PyHKIMOHUPOBAHUS, COOTBETCTBEHHO, OCHOBO-
MOJIAraloIM MyOTMYHBIM (OOIIECTBEHHBIM) MHTEPECOM JOJIKEH SIBIISATHCS MPU3HAHHBI U rapaH-
TUPOBAHHBIN TOCYIAPCTBOM MHTEpEC IpaxJaH B MOJYYEHUU COLMAJIBbHOW 3alUThl U COLUAIBHOTO
oOecrieueHus (MeTUIMHCKAsI TIOMOIIIb, KOMIIeHCalluy, JIbroThl (cT. 7, 39 Koncrutyruu P®)), ynose-
TBOPSIEMBIH 32 CUET CPeNICTB (POH/IOB 00S3aTETHHOTO rOCYAAPCTBEHHOTO COLUATIBHOTO CTPAXOBAHUS
(meHCcHOHHBIH (POHI, (POH]T COLIMATTBHOTO CTPaxOBaHUs, (POH/IB 003aTETHLHOTO MEAUIIMHCKOTO CTpa-

39 Oseros C. W. CroBapb pycckoro s3bika / o ped. H. 1O. Ilsenosoii. M., 1984. C. 780.

3! Tony6uos B. T. Coueranne myGIMUHBIX M YaCTHBIX HAYAJ B PEryIMpOBAHMH BELIHbIX OTHOMICHHUIA B YUaCTHEM rOCYIapCTBa.
CII6.: «IOpunmaeckmii nentp Ipecc», 2005. C. 44.

32 .

SIkorneB B. @. O B3auMOMEiCTBIM yOIMIHOTO W YacTHOro rpasa // TlyOiM4yHOe U 9acTHOE MpaBo: MPOOJIEMBI Pa3BUTHSI U

B3aMMOJENCTBHSI, 3aKOHOIATEIBHOTO BBIPAKEHHUS M IOPHANYECKOM TEXHUKK. Marepuaisl BeepoccHiickoii Hay YHO-TTPAK THYECKOM KOH-
depenrmu. Exkarepunoypr, 1999. C. 5.

33 Kopenbckuit B. M. O codetaHny 4acTHOTO U IMyOaMvHOro B npase. B kH.: [TyGin4HOe 1 4acTHOE MpaBo: MpoOIeMbl pa3BUTHS
¥ B3aMMOJIEHCTBHSI, 3aKOHOATEIBHOTO BBIPAXKEHUS M IOPUANYECKON TeXHUKH: Mateprainsl Beepoccuiickoil HayYHO-ITPAKTHUYECKOM
koHpepenuuu. ExatepunOypr, 1999. C. 6.

3% Conosses B. C. IpenBapuTenbHble 3aMedaHwst 0 IpaBe Boooie // Biacts 1 paBo: 13 uctopry pycckoi IpaBOCIaBHOI MBICIHL.
JI. 1990. C. 93-94.

35 Tuxomupos 0. A. Tly6amuHo-1IpaBoBOE peryaMpoBaHue: auHamuka cep u merogos // JKypnan poccuiickoro npasa. 2001.
Ne 5; Tuxomupos 0. A. Ily6niynoe npaBo: Yue6nuk. M., 1995. C. 3-33.
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XOBaHM s, (POH/I COIMATIFHOTO CTPAXOBAHMUsI OT HECUYACTHBIX CTy4aeB Ha MPOU3BOACTBE U MPOQeCcCH-
OHAJIbHBIX 3200JICBAHUI U TIP. ).

Otmerum HeonHo3HauHylo no3uumio KoncrturynmonHoro Cyna P® B psine ero akToB B yactu
OTOX/IECTBJIEHHS MHTEepeca HEeONpeaeIeHHOrO Kpyra JIMII U TOCyIapCcTBa, OOLIECTBEHHOTO MHTEpeca
U rocynapcTBeHHOro.* [ToquepkuBaem, MmyOIMYHbIe UHTEPECHl HE TOJKHBI OTPAaHUYMBATHCS TOJIBKO
MHTEpEeCcaMu roCyAapCTBa.

Creryet coracuThesi C OTNpeieieHHeM «IyOIUYHBIN HHTEpEeC», npeaiokeHHbM 0. A. Tuxo-
MUPOBBIM, — «OOIIECOIMATBHBI UHTEPEC, OTPAKAIOIINIA B KOHIIEHTPUPOBAHHOM (pOpMe BECh CIIEKTP
MHTEPECOB B 00IIECTBE» ;> MPU3HAHHBIN TOCYIAPCTBOM U 0OECTICUSHHBIN MTPaBOM ITyOIMYHBIN NHTE-
pec (MHTepec COLMaILHON OOIITHOCTH) CITYXKHT YCJIOBUEM U FApAHTHEH ero CYIIeCTBOBAHUS W Pa3BU-
i3 [IpuHUMast JaHHYI0 TIO3UIIMIO, MOJKHO 3aKJII0UMTh, YTO TOCYIAPCTBO CTAHOBUTCS BHIPA3UTENIEM
MyOIMYHOTO MHTEpeca, OTPAXKAIOIIEr0 CyMMapHOE OTPakeHHE YAaCTHBIX MHTEPECOB M peain3yeMoro
B HOpMax rpaBa. VIHBIMH ClIOBaMH, OOIIECTBEHHbIE MHTEPECH! JOJIKHBI MPEJIOMIISAThCS Yepe3 Jes-
TEJILHOCTh rocyaapctia.® Tlpu 9ToM naeanbHOR MOAENIBIO OJKHO CTaTh UMEHHO COBIAJEHUE IOCy-
JapCTBEHHOTO MHTepeca U MHTepeca MyOIMYHOro (OOIIeCTBEHHOTO).

B 1opuanueckoii muteparype 1o JaHHOMY BOIIPOCY CYIIECTBYET NOHSATHIHAS mojieMuKa. Tak,
no MHeHu1o M. W. BacuiibeBoid, myOIMyHble MHTEPECH BKIIIOYAIOT B ce0sl, BO-TIEPBBIX, TOCY/1aPCTBEH-
HBIe MHTEPECHI B TOM UX YaCTH, KOTOPasi OTpakaeT MHTEPeChl OOIIECTBA B IIEJIOM, U, BO-BTOPBIX, O0I1Ie-
CTBEHHBIE MHTEPECHI, IOHUMAEMbIe KaK MHTEPECH IPaXJAaHCKOro OOIIECTBa, B TOW CTENeHH, KOTO-
pasi COOTBETCTBYET YPOBHIO MX MO3HAHUS U KOTOpasi MOXKET ObITh 0OecrieueHa MpaBoBOW 3aIUTOu. 0
B nonsTHe «mmyOnuyHble uHTEpechl» A. B. KpsskKOB BKJIaABIBAET JHIIb T€ MOTPEOHOCTH, OT KOTO-
PbIX 3aBUCHT CYILIECTBOBAHUE U pa3BUTHE oO1ecTBa. OnpeesneHre rpaHullbl FoCyIapCTBEHHOTO BMe-
I1aTeJIbCTBA M COCTABJISIET MPOOJIeMY pa3Ie/ieHUs ToCyIapCTBa U IpakJAHCKOTro o0IecTBa, OanaHca
MyOMMYHBIX U YACTHBIX MHTEPECOB, UHTEPECOB OT/EIBHOTO CYObEKTa M HHTEPECOB BCEro ooiecTna. 4!
K. I0. TorpeB moHnmaeT nop myOInYHBIM UHTEPECOM — KM3HEHHO HEOOXOOMMOE COCTOsTHHE O0JIb-
IIMX COLMATIBHBIX TPYMIT (BKJIIOYAst OOIECTBO B LIEJIOM), 003aHHOCTb T10 PeaTn3ali (JIOCTHKEHHIO,
COXPaHEHUIO Y Pa3BUTHUIO) KOTOPOTO JIEKHT Ha rocyapcrse. 42 B ureparype uHOrIa paccMaTpuBaioT
NMyOMMYHBIN MHTEPEC KaK yperyJrMpoBaHHbIE HOPMaMHK IIPaBa, UICTOPUYECKH CIOXKUBIINECS U OOBEK-
THBHO CYIIECTBYIOIIME COLUMATIbHBIE TOTPEOHOCTH, MYTH U CIIOCOOBI UX YOBJIETBOPEHHUS. 43

HecmoTps Ha nuMerontyocsi NOHATUHHYIO BAPUATUBHOCTD M PA3IMYHbIE MTPEICTABICHHUS O COOT-
HOIIIEHUY MHTEPECOB U MOTPEOHOCTEH, ToJIaraeM BO3MOKHBIM 3aKJIIOYHUTh, YTO MyOIUIHBIN UHTEPEC
BCeraa J0JDKEeH BhIpakaTh MOTPEOHOCTH IpaskAaHCKOro oOIecTBa. be3 ynoBieTBopeHus myOIMyHbIX
MHTEPECOB HEBO3MOXXKHO PEAM30BaTh M YACTHBIE MHTEpPECHl. [ 0OCyIapcTBO HE MOXKET B OTAEIBHO-
CTH PEaM30BbIBATh YACTHBIE UHTEPECHI, MOCKOIbKY «4aCTHbIE MHTEPECH POTUBOIOIOKHBI MEKTY
c0o00if; TO3TOMY TOCYJAPCTBO MOXKET TOJIBKO 3a00TUTHCS 00 0OIIel rpaHHLie BCeX UHTEPEcoB». 4

36 Onpenenenne Koncruryrmonnoro Cyna PO or 20.11.2003 Ne 407-O «O06 oTkas3e B IPUHSTHU K PACCMOTPEHHIO KaIo0bl Fpax-
nannHa MamueBa EBrenvist BnaaumupoBrua Ha HapylleHHe ero KOHCTUTYIIMOHHBIX ITPaB YacThio BTOPOW IyHKTa 4 ctathu 4 3akoHa
Poccuiickoit ®epepauun «O rocyaapcTBeHHOH MOLUIUHE.

37 Tuxomupos 0. A. AnMuUHHCTpaTUBHOE YeMOTpeHue 1 nipaBo // KypHain poccuiickoro mpasa. 2000. Ne 4.

38 Tuxomupos 0. A. Tly6miranoe ipaBo. M., 1995. C. 54-55.; Kopenbckuit B. M. O coueranny yacTHOro 1 ImyOIMdHOrO B Ipase //
[Ty6mdaHOEe M YacTHOE MpaBo: MPOOJIEMBI Pa3BUTHSI M B3aUMOJEHCTBHSI, 3aKOHOAATEILHOTO BBIPAKEHUSI M IOPHANIECKON TEXHUKU:
Marepuanst Beepoccuiickoit HaydHO-TIpakTHIecKkoi KoHgpepeniwu. Exarepuntypr, 1999. C. 53.

¥ Cm.: Kyp6aroB A. 5. CoueraHue YaCTHBIX U MyOJIMYHBIX MHTEPECOB MPU MPABOBOM PEryJIMPOBAaHUM IMPEIIPUHAMATETECKON
nearenbHocTH. M., 2001. C. 75.

40 Bacumbera M. 1. [Ty6nuaHble MHTEpECH B KOIOrHYecKoM npase. M., 2003.

4 KpsoxkoB A. B. ITy6imuHbIi nHTEpeC: MOHsTHE, BUIB! 1 3amuTa // Tocynapereo u mpaso. 1999. Ne 10. C. 92.

2 Torses K. 10. ITyGnuyHbIi MHTEpEC B MPABOBOM JOKTpUHE U 3akoHoaatesberBe // TocymaperBo u mpaso. 2002. Ne 9. C. 25.
3 Ca6ukenos C. H. INpaBo ¥ conpansHbIe HHTEPECH B MEPHOA colpanm3Ma. Anma-Ara, 1986.

4 Conogbes B. C. Vkas. cou. C. 94.
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. Komrektun ABTOPOB. <<H)’6.‘ll/1‘lel€ 1 YaCTHBIEC MHTEPECHI B (PUHAHCOBOM IIpaBE»

[Ty6nuyHBIi UHTEpEC, BCeraa 3aKOHOAATEIbHO 0(OPMIICHHBIH, UMEET YCTaHOBJIEHHbIE (DOPMBI
MPaBOBOTO NpU3HAHUS. VIHBIMH CIIOBaMH, TOCYIApCTBO, COITIACOBAHHO BbIpaXkasi MHTEpECHl OOIIle-
CTBA, HAJIEIMBIIIETO €r0 COOTBETCTBYIONIMMH MOJIHOMOYUSMU, O(PUIIMAIBHO MX 3aKpeIUIsieT B ycTa-
HOBJIEHHBIX TOpsiIke 1 (hopMe M 00ecreurBaeT MepaMu rOCyIapCTBEHHOTO MPUHYKAEHHS, * KOTO-
pble U SIBJISIIOTCS] TAPAHTUEH UX OCYIIECTBICHUS U PA3BUTHUS.

B 1opuanueckoii mureparype myOauyHble MHTEPECH! CIIPABEAIMBO MOAPA3AEISIOTCS MO pas3ind-
HBIM OCHOBaHHMSIM, B TOM YHCJIE HA: a) MaTepUaIbHble (SKOHOMHUECKHE), CBSI3aHHBIE C TIPOU3BO/I-
CTBOM, paclpe/eieHleM 1 NoTpeOIeHeM MaTepHaIbHbIX OJ1ar; 0) MOIMTHYECKHE, JIexaliye B cdepe
rOCYy/IapCTBEHHOM BJIACTH; B) IYXOBHBIE, CBSI3aHHBIE C JYXOBHBIMH [IEHHOCTSIMH, TPOAYKTAMH TyXOB-
HOTO TBOpYECTBa (HPABCTBEHHOCTHIO, HAYKOU, UCKYCCTBOM). 40

TocynapcTBo sIBJISIETCS OCHOBOIIOJNATAIONIMM YYACTHUKOM ITyOJIMUYHBIX OTHOIIEHWH, CIIeIH-
(rka MpaBOBOro craryca KOTOPOTO COCTOHMT B TOPSsIAKE OMpeleSeHus/TIpuoOpeTeHnsi CBoel Ipa-
BOCYOBEKTHOCTH, YCTAaHOBJICHUsI METOJA MPABOBOTO PEryIUPOBAaHUS (MMIIEPATUBHBIA WU JHCIIO-
3UTHBHBIN) TOTO WJIM MHOTO 3aKOHHOTO MHTEpeca, CIOCOOOB MX 3allUThI, CAHKIWN, MPEENIOB UX
peanmmzaiyy. [IpuMeyaTesbHbIM SIBIISIETCS M TO, UTO 3alTa MHTEPECOB JOJIKHA TIPOCIEKUBATHCS HE
TOJIBKO Ha CTaJJM TIOATOTOBKY 3aKOHOJIATENIBHOTO aKTa, HO M Ha CTA/IMU €r0 MPUMEHEHUS .

Ecnu HazHayeHue rocygapcTBa JIOJKHO UCXOAUTh M3 COYETaHHs IPOTUBOIIONIOKHBIX UHTEpe-
COB — JIMYHOTO U OOIIECTBEHHOTr0,*’ TO 1eJIb MpaBa 3aKJI0YaeTcsl B YpaBHOBEIIMBAHUK UHTEPECOB B
o0IIecTBe, B HAXOXK/ICHUN KOMITPOMIECCA MEKy HUMH 4epe3 COOTBETCTBYIOIIHE 3aKOHOAATEbHbIC
aKThl, BHICTYMAIOIIME CPEJCTBOM BHEIIHETO BBIPAXEHHUs MyOJIMYHOTO MHTEpeca, M B 00eCreueHnn
MOPSIIKA VX peasTi3alim.

Bmecre ¢ TeM mpaBonpuMeHHTEIbHAS TPAKTUKA MOATBEPKIAET, UTO, BbIpakash MyOJIuvHbIC
MHTEPECHI, TOCYAAPCTBO 3a4aCTyIO JOIYCKAeT Ype3MepHOe BMEIIATeIbCTBO B YACTHBIE MHTEPECHI,
YTO HApYIIAET PUHIIMITH CIIPABEVIMBOCTH, PABEHCTBA U COPA3MEPHOCTH, KOTOPBIE JOJIKHBI COOITIO-
JaThCsl TIPU OTPAaHUYEHUH B KOHCTUTYLIMOHHO 3HAUMMBIX LIEJISIX MIpaBa U CBOOOJIBI YeIOBEKa M IpaskK-
JaHMHA, C TeM YTOObI 0OecreunBaIcs OajJaHc KOHCTUTYITMOHHO 3amumaeMsix (4. 3 cr. 55 Koncruty-
uuu P®). Koncturyumonnstiit Cyn Poccuiickoint denepatiny B CBOUX MOCTAaHOBJIEHUSAX HEOAHOKPATHO
MOJYEPKUBACT, YTO KOHCTUTYIIMOHHBIC IIEHHOCTM «MOTYT BCTYNaTh MEXJAy COOOH B M3BECTHOE
MPOTUBOpeure»*® 1 opraHbl rOCYJapcTBEHHOM BJIACTH OOsI3aHbI PYyKOBOJCTBOBATHCS MPUHIIMIIAMU
«COpPa3MEPHOCTH», «Pa3yMHOM OCTATOYHOCTH», «OaslaHCa MyOJIMYHBIX W YACTHBIX MHTEPECOB» .+

OcymecTiisisi (PMHAHCOBYIO ISATETILHOCTD, TOCYIAPCTBO OJJHOBPEMEHHO BBICTYIAET KaK CyOb-
eKT IMyOJIMYHON BJIACTU M KaK COOCTBEHHHMK CBOETro MMYIIECTBA,>’ MO3TOMY HEMAJIOBaKHBIM TIOJIO-

45 Cm., B wactHocT, Masaes B. JI. ITy6nuuHast coOGCTBEHHOCTh B Poccru: KOHCTUTYIIMOHHBIE OCHOBBL. M., 2004; T'opirynos [I.
H. Untepec B yacTHOM IpaBe: Bonpochl Teopuu. Kazans, 2005. C. 82.

46 KpsxkoB A. B. TTyOnnuHblid HHTEpeC: MOHsITHE, BUIB! 1 3aumTa // Tocynapero u npago. 1999. Ne 10. C. 94.

4 Cm.: Yuuepun B. H. O6mee rocynapcteenHoe npaso. M.: 3epuaiio, 2006. C. 14; [lluruna H. B. UHTepec u ero oTpakeHue
B yronoBHoM nipase. M3n-Bo «fOpmuriapopm». M. 2009. C.11; Mansko A. B., Cy6oue B. B. 3akoHHBIe HHTEpEeCH! Kak MPaBOBast
kareropus. CII6., 2004. C 31-32.

8 Mocranoenenne Koncrurynmonnoro Cyna Poccuiickoit @eneparmu ot 29.11.2004 Ne 17-I1 «Io geny o npoBepke KOHCTUTYLIH-
OHHOCTH a03atia repBoro nyHkTa 4 crateu 64 3akoHa JleHUHrpaackoi obacti «O BeIOOpax JEMyTaToOB MPEACTABUTEbHBIX OPraHOB
MECTHOTO CaMOYIIPaBJICHUS! M IOJKHOCTHBIX JIML] MECTHOTO CAaMOYIIpaB/ieHHs B JICHUHT paICKOM 00J1acTH» B CBSA3H C 5KaJlo00i IpakaaH
B. W. I'ne3gunoa u C. B. [Nammroposas.

4 TMocranosneHue Koncruryrmonnoro Cyna Poccuiickoit ®epeparim ot 16.07.2007 Ne 11-IT «Ilo memy o nmpoBepke KOHCTUTY-
[IMOHHOCTH OT/IEJbHBIX MONOKeHui crated 3, 18 u 41 denepanbHoro 3akoHa «O MOIUTUYECKUX MAPTUSX» B CBSI3M C KaT000H MOIHU-
Tr4eckol naprum»; [locranosnenne KoncrurynmonHoro Cyna Poccuiickoit @eneparm ot 17.01.2008 Ne 1-IT «ITo mery o mpoBepke
KOHCTUTYIIMOHHOCTH ToyIoxkeHnH crateil 9 u 10 demepanbHOro KOHCTUTYIIMOHHOTO 3akoHa «O6 apOuTpakHbIX cygax B Poccuiickoit
denepannm» u crareit 181, 188, 195,273, 290, 293 11 299 ApOuTpaxHOTo MporieccyaibHOro Kouekca Poccuiickoit ®eneparyu B cBs3U
¢ ’xanobaMu 3aKpeIToro akupoHepHoro odmectBa «CEB Pycckuit JInzuar», o0mmecTBa ¢ orpaHIIeHHOH OTBETCTBEHHOCTHI0 «Hedre-
CrangapT» 1 00IIeCTBa C OrpaHIMYEHHON OTBETCTBEHHOCThI0 «HayuHo-nipon3BoncTeeHHoe mpeanpusitue «Hedre-Crangapr».

0 Anppeesa JI. B. TocyaapcTBeHHbIE HYX/IbI: IPaXIaHCKO-TIPABOBOE 1 OIO[KEeTHOE peryanpoBanue // Poccuiickas akaieMus Iopy-
aundeckux Hayk: Hayunste tpyaer. T. 1. M.: IOpucr, 2001. C. 260; C. B. 3anonbsckuid. JIMCKycCHOHHBIE BOIPOCH! TEOPHHU (DUHAHCOBOTO
npaBa: MoHorpacdus. M.: PAII, Dkemo, 2008. C. 22.
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JKEHUEM SIBJISIETCS U TaKOW acTeKT, KaK MPOTUBOINPABHOCTh BBIIABATH FOCYAAPCTBOM 32 MyOIUYHBIH
MHTEPEC YaCTHbIE MHTEPECH], B TOM YKCI/IE COLMATbHO 3HAUMMBIX TPyl (KPYIHbIA OM3HEC, HAalpH-
Mep), 4To OyZIeT He TOJIBKO MTPOTUBOPEUNTH MPUHIIMITY I'PasKIAHCKOTO OOIIECTBA, HO U SIBJISITHCS KOP-
PYNIIHMOTEHHON COCTABJISIONMIEH. !

[Nonaraem, 4TO y rocygapcTBa B CHIIy CIEIM(PHUKH €ro MpaBoBOTO CTaTryca He JOJKHO OBITh
YAaCTHBIX MHTEPECOB, JIOJKHBI OBITh JIMIIb MYOINYHBIE, SBJISAIONIMECS MPEJTOMIIEHIEM YaCTHBIX NHTe-
pecoB, MOSTOMY TOCTOSIHHOM 3a/laueil rocyJapcTBa JOKHA ObITh MaKCUMaslbHAsl HEUTpasiu3alvs
HECAHKIIMOHM POBAHHOTO 3aKOHOM YaCTHOTO MHTEPECa B IyOIMYHOM BJIACTH, TOCKOJIBKY OH UCKaXKaeT
IIEJTU 1 32/1a9M TOCYJapCTBa Kak 0OIel opraHu3aly Hapoya. 3> IHTepecHOM 1 IOCTaTOuHO CITpaBe/l-
JIMBOU SIBJISIETCS] TOUKA 3PEHUsI OBIBIIIETO 3aMECTUTENs] MUHUCTPa MUHHUCTEPCTBa SKOHOMUYECKOTO
paszsutus u Toproiu P® A. B. [llapoHoBa «...TocynapcTBO JOMKHO Mepectarh ObITh COOCTBEHHU-
KOM, €My CJIe/lyeT YCHIIMBATh CBOM TIO3UIIMH, BBICTYIIAsl TOJIKO B KauecTBe perynsropa. OHO TOIKHO
OBITh HaJl CXBATKOW, & HE CTAHOBUTHCS OJIHUM M3 MI'POKOB Ha phIHKE. Beib MeHemkepsl OT rocy-
JapcTBa BCerga MOTYT B ClIyyae KOHKYPEHIIMH C HErOCYAapCTBEHHBIMU CTPYKTypaMu MpHOerath K
MIOMOIIIY TOCMAIIMHBI U J0Ka3bIBaTh CBOIO MPaBOTY HE 3(P(EKTUBHOCTHIO M KAYECTBOM TOBAPOB M
YCIIYT, a OJIM30CTHIO K BJIACTH. DTO OECIIEPCIEKTUBHBIN MyTh» .

«CTupaHue» 4eTKON rpaHy MeXy MyOIMYHBIM M YaCTHBIM MTPABOM M HATIOJIHEHUE €r0 HOBBIM
cofepkaHueM, U3MEeHeHHe MacIiTada ¥ COOTHOLIEHUST MKy HUMH TO3BOJISET MpUAaTh (PMHAHCO-
BOMY ITpaBy Ha COBPEMEHHOM 3Tarle ero pa3BUTHs T'YMaHUTAPHBIN OTTEHOK.>* 3armuimasi myOoaIuaHbIe
MHTEPECHI U LIeJIM U 00eCcTieurBasi UX MPUOPUTET MEpel YACTHBIMU MHTEpecaMu, (PMHAHCOBOE MTPABO
MIOCTENEHHO OepeT OPUEHTUP Ha UX 3aumTy. [Ipr 3TOM qrUHAMMKa orpeaeneHusi OObEKTOB MyOIny-
HOT'O TIpaBa BBI3bIBAETCSl KaK OOBEKTUBHBIMU NMPUYMHAMH, TAK U HAYYHBIM IEPEOCMBICTIEHHEM €ro
npeaMera.

B mepuon cyiiecTBOBaHMSI COBETCKOM MPABOBOM JOKTPHHBI Ujiesl pa3rpaHUUYEHUs MpaBa Ha
NMyOMMYHOE M YaCTHOE B IIEJIOM OTPHUIIAJIach, JEACTBOBAJ MPUHIIMI «ITPUMEHEHUS U PACIINPEHUS
rOCyJapCTBEHHOTO BMEIIATENILCTBA B YaCTHOMPABOBbIe OTHOIIeHUs». Eme B. W. JleHnHbIM OBbLIO
yKa3aHO Ha TOTAJIbHOE OTBEPKEHME YACTHOTO U MpPU3HAHKME B OONACTH XO3AMCTBA UCKIIOUUTEIBHO
MyOIMYHO-TTPABOBOTO. 3

B Hacrosimee BpeMst (piHAHCOBOE MTPABO CTPEMUTCS COYETATh FOCYAAPCTBEHHbBIE, OOIIECTBEH-
HbIe MHTEPECHI C YaCTHBIMU. B mepros pa3BuTHs ppIHOYHBIX OTHOIIEHUH B cpepe (PMHAHCOB HAOIO-
JaeTcsl aKTUBU3AlMsl NIPUMEHEHHsI JIOTOBOPHOIO MeToia (TeHAEHIMS K ACUEHTpPAIU3aliu), poib
rocylapcTBa B PEryJIMpPOBAaHUU (POHIIOB [IEHEKHBIX CPEACTB M3MEHseTCs, (PMHAHCOBO-IIPABOBas
COCTaBJISIIONIAs] B CUCTEME MYOIMYHO-TIPABOBOTO PEryIMPOBaHMUs OI0KETHBIX, HAJIOTOBBIX OTHOIIE-
HUIA, OTHOIIEHWI B c(hepe CTpaxoBaHMS U T. I1. TAK)KE BUIOM3MEHSIETCSI, BO3PACTAIONIYIO pOJib 3¢ mpu-
oOpeTaioT Takre (PMHAHCOBO-9KOHOMUYECKHE WHCTUTYTHI, KaK XOJIJUHIY, (PUHAHCOBO-TIPOMBIIILIEH-
HbIE TPYIIIbl, KOHIIEPHBI U T. T1.

OnHUM U3 KJTIOUEBBIX KPUTEPUEB pa3eieH sl MpaBa YacTHOTO U MyOJIMYHOTO SIBJISIETCS] METOJ
MPAaBOBOTO PETYJIMPOBAHMSI, TIPEICTABIISIONIMNA COOON COBOKYITHOCTh MPHEMOB I0PUINYECKOTrO BO3-

31 Xaitex ®. A. IMpaBo, 3akoHOmATENBCTBO U cBOOOA: COBpeMEHHOE MOHMMAaHKE JIMOePAIbHBIX PUHIMIIOB CIIPABEJIMBOCTH U
nonutuky / niep. ¢ ari. b. Tlunckepa u A. Kycrapesa nox pen. A. Kypsesa. M., 2006. C. 167-274; Llupun A. M. Metonuueckas
6a3a OLIEHKM HOPMATHBHBIX IPABOBIX aKTOB Ha KoppymniuoreHHocTs // XKypnan poccuiickoro mpaga. 2009. Ne 10. C. 22-29.

52 o
TonsiHckuit B. B. TTyOnudHble ¥ YacTHBIE MHTEPEChl B KOHCTUTYLIMOHHOM TIpaBe: MpodiieMsl i rapMoHu3atus. MHTepec B my0-
JIMYHOM M yacTHOM 1ipase. M., 2002. C. 52.

3 Hoxkyuyaes /1. Ha Hedptb 1 ra3 Hagex sl HeT // MockoBckue HoBocTd. 2005. Ne 46. C. 11.
3 Cm.: Tuxomupos. 0. A. Passurre KoHuenuuu nyoamyasoro npasa. M.: U1 «IOpucnpynenims», 2010. C. 12.

55 Jlenun B. W. O 3anauax HapkomriocTa B ycioBHSIX HOBO# koHOMIYecKoi nomuTtuky. [Tucemo I, Y. Kypckomy // TlomH. co6p.
cou. T. 44. C. 398.
56 KoBanbuyk A. T. PuHaHCOBOE MpaBO B PHIHOYHBIX cHcTeMax. TeopeTudeckoe UCciIeloBaHUE B IPAKTHYECKOM KOoHTeKcTe. Kues,
2008.
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neyictBus Ha noBenenue moaei.’’ Eme M. A. [TokpoBckuil oTMeuas1, 4yTo pasrpaHndyeHue myosny-
HOT'O U YaCTHOTO MpaBa CliefyeT MPOBOJUTh B 3aBMCUMOCTH OT CIIOCO0a M MpHeMa IMPaBoOBOTO pery-
JIMPOBAHUSI.

OCHOBHYIO CYIITHOCTb IyOJIMYHOTO TpaBa (MpaBa rocylapCTBEHHOTO, YTOJIOBHOTO, (PMHAHCO-
BOTO M T. I1.) COCTaBJISIET IPUEM IOPUAMUYECKON IIeHTpanu3amy. HanpoTtus, B 001acTsIX, MPUYUCIS-
eMbIX K c(pepe 4acTHOrO IpaBa, TOCYAAPCTBO MPUHLIMITUAIBHO BO3IEPKUBAETCS OT HENIOCPEACTBEH-
HOTO U BJIACTHOTO PETYJMPOBAHUSI OTHOLLUEHUM, MPEIOCTABISASI BO3MOKHOCTb CAMOPETyIUPOBaHUS
(buzrYeCKUM ¥ I0pUITIECKUM JHaM. BeriencTerie Toro HopMbl 4aCTHOTO TIpaBa, Mo o0IeMy rpa-
BUJTY, IMEIOT HE MPUHYIUTENBHBIN, a JIUIIb CyOCHUIMAPHBINA, BOCTIOTHUTEIBHBIA XapaKTep U MOTYT
OBITH OTMEHEHBI WJTM 3aMEeHEHbI YaCTHBIMU onpeaeeHusiMu (jus dispositivum).>® B mporiecce omnpe-
JeJIeHHsI METOIOB MTPABOBOTO PEryJIMPOBAHUS MHTEPECOB (YACTHBIX U IMyOJIMYHBIX ) HOPMBI, YCTAHAB-
JIMBAIOLLIME TAKUE METO/Ibl, MOTYT COIEPXKaThCs B Pa3IMUHBbIX OTpacisix rnpasa. CIOKXUBIIAsICS CUTY-
anys MOATBEPXKIACTCS M TEOpUEH MpaBa, YTBEPXKIAIOIIEH, UTO JIioOasi OTPacib POCCHICKOTO IpaBa
UCTIONb3YET B KAUECTBE CPEJ/ICTB [TPABOBOIO PETyIMPOBAaHUS KaK UMIIEpaTUBHBIE, TAK U AUCTIO3UTHUB-
Hble HOPMBL.>® BMecTe ¢ TeM cieyeT OTMETUTb, YTO UX COYETAaHWE PA3IMYHO U OHU JOJKHBI Ofpe-
AenATbcsl (PYHKIMOHAIBHO-LIEJIEBOM HAIlPaBJIEHHOCTBHIO OTPACIEBOrO peryaupoBanus. bonee Toro,
HEOOXOIMMO OTMETHUTD, YTO CYOCHIMAapHOE MPUMEHEHHE HOPM OTHOM OTPACIH K IPYrOi B CHITY Mpsi-
MOW K HEll OTCBUIKM HE MEHSIET UX OTPacC/IeBOW MPUHAJIEKHOCTH.

[Nepemerienre aklieHTOB U3 cepbl MyOINYHO-TIPABOBOTO PETYIMPOBAHMS B YACTHOIIPABOBYIO
cepy KacaeTcs IMpek/ie BCero TAKMX MHCTUTYTOB I'PakIaHCKOTO OOIIEeCTBa, KaK JOTOBOPHOE PETyJIv-
POBaHUE, CAMOPETYJIMPOBAHKE U T. 1., SIBJISIONIMX COOON HEKUI KOMIIPOMUCC, CITyXKalluil Hanbosee
MPUEMJIEMBIM CIIOCOOOM CHSATHSI TPOTUBOPEUN MEsK/Ty TyOIMYHBIMU U YACTHBIMU MHTEpecami. ©

Hecmotpst Ha TO YTO OCHOBHBIM METO/IOM ITPABOBOIO PETyIMpPOBaHUS (PMHAHCOBOU CHCTEMBI
SIBJISIETCS TTyOJTMYHO-TIPAaBOBOM (MMITEPAaTHBHBIN) METO, ¢! 3a4acTyio v eil He Iy JUCTIO3UTUBHBIN
METOJ] PAaBOBOTO BO3/ICHCTBUS, IPUOOPETAIONIUI B TOC/IE/HEE BpeMsl BCe OOJIBIIMIA OXBaT (HAJIO-
rOBbIe, OIO/KETHbIEe, OAHKOBCKHE, CTPAXOBbIe MPABOOTHOIIEHUS U T. I1.) U OTPAXKAIOIIUN YCHIICHUE
BHUMaHMs K 3aKOHHBIM HMHTEpecaM JIMYHOCTH. Bmecte ¢ TeM HEOOXOIMMO OTMETWUTh, YTO 3aya-
CTYIO WCTIOJIb3YeMblil (PMHAHCOBBIM IIPABOM JAMCIO3UTUBHBIA METOJ HOCUT YCJIOBHBIM XapakTep U B
OCHOBHOM HCIOJIb3YETCsI /17151 YAOBJIETBOPEHUS IMTyOIMUHOTrO (0OIECTBEHHOT0) MHTepeca (Harpumep,
OOIIECTBEHHBII KOHTPOJIb, SIBJISIIOIIUICS COCTABHBIM IEMEHTOM (DMHAHCOBOTO KOHTPOJISI, BRIPAXKaeT
MHTEPECH 0OIIECTBA, HAJIOTOBOE CTUMY/IMPOBaHUE U 1p.). [Ipi 5TOM B KOHEYHOM UTOTe peasin3alius
3TOro MPUHLMIA OTPAKAETCS HAa YACTHBIX UHTEpECaX JMYHOCTH.

[lepeopuenTrpoBanue (pMHAHCOBOTO NIPaBa Ha 3aLUTY MIPAaB U UHTEPECOB (PU3MUECKUX (I0pU-
IWYECKUX) JUI B chepe peryarpoBaHus (PMHAHCOBBIX OTHOLIEHHI MO3BOJISIET MHAYE B3MVISIHYTh Ha
OTIEJIbHBIE MHCTUTYTHI (PMTHAHCOBOTO MpaBa’? B CBSA3M C PUOOPETEHUEM UMU TTOJTHOCTHIO MHOH OTpac-
JIeBOW NIPUHAIJICKHOCTH. Pacimpsist mpeaMeT (pMHAHCOBOTO MpaBa, 0OBbEKT M METO[ €r0 MPaBOBOTO
pEryJIMpoBaHUsl, HEKOTOpbIE yUEHbIE, YKa3blBasi B HAJIMUUM €T0 NpeIMeTa OIHOBPEMEHHO Ha IPOTH-
BOIIOJIOJKHbIE MHTEPECH! — YaCTHBIE M MyOIMYHBIE, HA3BIBAIOT €T0 — «HOBOE (DUHAHCOBOE MpaBo». &3

57 Teopwus rocynapctsa v rnpasa: YYeOHUK Ui By30B / OTB. pell. 1.10.H., mpod. B. II. Tlepeanior. M., 2007. C. 454.
38 IMokposckuit . A. OcHOBHBIE MpoGJIeMBI rpaxkaaHckoro npasa. M., 1998. C. 39-40.

% O6was Teopusi rocyJapcTBa U npasa / o ped. Mapuenko M. H. T. 2. M., 1998. C. 234-235.

60 Emucrparos A. . Ouepk agmuHucTpatiuBHoro npasa. M., 1922. C.56.

61 Takske HEOGXOAUMO OTMETHTD, YTO Hapsiy ¢ METOIAMH PEKOMEH/IALIMI U COTJIACOBAHUS B MOC/IE/IHEe BpeMsi CyObeKThI (prHaH-
COBBIX PABOOTHOIIICHHI BCE Yallle CAMOCTOSITENIbHO YCTAHABIMBAIOT (PMHAHCOBbIE 0OS3aHHOCTH M ONIPEICIISIIOT UX cofiepkaHue (Harp.,
c1. 67 HK P®).

62 Cm.: Banonsekuii C. B. O MOJIEpHHU3AINH JOKTPUHBI POCCHHCKOro (hrHaHCOBOro npasa // Gunancosoe mpaso. 2008. Ne 4.

3 Cm.: Tocynsu I'. A., Bukyiun A. 0. K HoBoMy prHancoBomy nipaBy // ®uHancoBoe npaso. 2003. Ne 6. C. 9; Typ6anos A. B.
KoHuenTyanbHble OCHOBBI CO31aHKsA U (DYHKIIMOHUPOBAHUS CUCTEMbI CTPaXOBaHUs OaHKOBCKHX BKJIagoB B Poccuiickoit Peneparin
(apMUHKCTpaTHBHO-(bUHAHCOBBII actiekT). M., 2004; Koanbuyk A. T. duHaHCOBOE ITPaBo — «peBMaTU3M» cTapoi snoxu // I'ocynap-
crBo 1 paso. 2010. Ne 1. C 35-44.
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B TkaHb coBpeMEHHOro (pMHAHCOBOTO IPaBa ¢ 3aBUIHOW NEPUOIUYHOCTHIO IPOHUKAIOT TIOHSI-
THS1, TEPMUHBI, IPUHLIUIIBI 1 METO/IbI OTPACITH YACTHOTO MTPaBa, OCHOBOIOJIATAIOIIEH PUYMHON 3aUM-
CTBOBAHMS KOTOPBIX SIBJISIETCS] MIX UMYILIECTBEHHBIN XapaKTep, YTO ¥ MPUBOJUT K COYETAHUAM pa3-
HOOTPACJIEBBIX METOJIOB IPABOBOTO PErylIMpoBaHusl. B KauecTBe WUTIOCTpaLMK CleyeT IPUBECTH,
HarpuMmep, 0COOEHHOCTb MPABOBOTO PETYJIMPOBAHMS MTPOU3BOIHBIX (PMHAHCOBBIX JIOTOBOPOB (Kpe-
JWUTHBIE IEPUBATUBBI, CBOTIOBBIE ¥ (hOPBAPIHBIE JOTOBOPHI) OCPEICTBOM COYETAHUS UMITEPATUBHOTO
METO/Ia C AUCTIO3UTUBHBIM METOIOM IIPABOBOTO PETYJIMPOBAHMS.

Bnusist Ha MHOTHE 0071aCTH OOIIIECTBEHHOM KU3HU, HAJIOTH, SIBJISISICH aTpUOyTOM TOCyJapcTBa,
MOMHUMO TOTO, YTO 3aTParuBaloT OCHOBbI KOHCTUTYIIMOHHOTO CTPOsI TOCYJapCTBa, KAacaloTcsl U BCe
CHUCTEMBI TIPaB U CBOOOJ YeJioBeKa U rpaxaaHuHa.® [TocKoIbKy HaJIOrOBOE peryJrpOBaHUE HOCUT
B OCHOBHOM (DUCKAJIbHBIM XapakTep, HAJOrOOOTOKEHHUIO MPHCYI MPUOPUTET MyOJTUYHBIX UHTEpe-
COB Tiepe]] YacTHhIMU. BmecTe ¢ Tem npeHeOpexeHre rocyJapcTBOM YaCTHBIMU MHTEPECAMU MOXKET
TIOBJIEYb 32 COOOM MOTHOE OTCYTCTBUE XKeJIAaHWsI K ITHOPUPOBAaHKE I'PaXIaHMHOM UMETh XOTh KaKue-
OO0 OTHOIIIEHHUS C TOCYAAPCTBOM U aKTUBHOE UM MCIIOJIb30BaHKE O(IIIOPHBIX CXEM JIs1 YBOJA ISHEeT
U3 cTpaHbl. VIMEHHO MO3TOMY COBPEMEHHOE HAJIOrOBOE IMPABO CTAPAETCS MCXOMUTh HE TOJNBKO U3
MyOMMYHBIX MHTEPECOB TOCYIAPCTBA MOCPEACTBOM pean3aliy (PUCKaIbHBIX 3a/a4, HO M U3 4YacT-
HBIX MTHTEPECOB (PU3UYECKUX M IOPUIUUECKUX JIUI], yUaCTBYIOIIUX B TPakJAHCKOM 000pOTE (BOTIPOCHI
HAJIOTOBOTO CTUMY/TMPOBAHM s, HEIPUKOCHOBEHHOCTh YaCTHOM COOCTBEHHOCTH, 3aIIUThI TIPaB U CBO-
6071 uyenoBeka). Bo3HuKaomumil 1ucOananc Mexay MyOJTMYHBIMU M YaCTHBIMU MHTEpECaMH B yKa-
3aHHOM chepe OOIECTBEHHBIX OTHOILICHUH OTpaxkaeT Hea(h(HEeKTUBHOCTh ITPABOBOI CUCTEMBI, HECO-
BEPIIEHCTBO COIMATBLHON M HAIOrOBOM MOMUTHKY.® [lo3uiins 0 rapMOHU3AIMK HOPM HAJIOTOBOTO
3aKOHOZIATENILCTBA C HOPMaMU I'PakIaHCKOTO 3aKOHOJATENILCTBA HAXOAUT TIOATBEPXKICHUE B TIOCTa-
HoBiteHusix Koncrurynmonnoro Cyaa P® ot 14 mons 2003 r. Ne 12-I1, ot 23 nekadps 2009 r. Ne 20-
IT, onpenenenusi Koncruryimonnoro Cyna P® ot 4 arnpenst 2006 r. Ne 98-O, ot 13 utons 2006 r.
Ne 319-O u np.

HasnoroBsiM 3akOHOIATEILCTBOM IMTPEAYCMOTPEHBI U IPyTHe TPUMEPDI, WILTIOCTPUPYIOIIHE MTPHU-
MEHEHHE JIMCTIO3UTUBHBIX METO/IOB IIPAaBOBOIO PEryJIMpOBaHUs ¢ OrOBOpKo. Tak, craresimu 73, 74
HK P® npenycmorpeHa BO3MOKHOCTD 3aKJIIOYEHUS ¢ HAJIOTOBBIM OPraHOM JIOTOBOPOB 3aJI0Ta WJIH
MOPYUYHUTENILCTBA B OOECIeYeHNe WCTIOJHEHUsI HAJIOTOBBIX 00s3aTeIbCTB HAJIOTOIUIATEINbIINKA (CT.
336, 361 T'K P®). Takum 0Opa3oM, COIIACHO 3aKOHOJATEILHON OTOBOpKE, K JAOTOBOpaM MOpPYyYH-
TEeJICTBA U 3aJI0Ta MOTYT IPUMEHAThCS TPeOOBaHUS TPakIAaHCKOTO 3aKOHO/IATeIbeTBa Poccuiickoi
Penepanun.

Obs13atesIbHOE CTpaxoBaHKe, TAKkKe SIBJISASCh MHCTUTYTOM MYOIMYHOTO MpaBa, peayu3yonm
NMyOIMYHbIE MHTEPECH TOCYAAPCTBA MO 00ECTIeYeHUIO KOHCTUTYIIMOHHBIX TIPaB Ipask/laH Ha COIMAITb-
Hoe obecrieueHre (MeJUIMHCKOE, IEHCHOHHOE U JI.), PETYJIMPYeTCs OTHOBPEMEHHO HOPMaMH 4acT-
HOTO M MyOIMYHOro rpasa ((pMHAHCOBOE,®® KOHCTUTYLIMOHHOE, aIMUHHUCTPATUBHOE IPABO, MPABO
COITATTBHOTO 00eCIieYeH 1, IpakJaHCKOe MPaBo®’), «4T0 OOBEKTUBHO OTPakaeT HATMIKE YACTHBIX U
MyOIMYHBIX MHTEPECOB B cpepe cTpaxoBaHus». % B yacTHOCTH, B pamMKax nonoxeHnid PegepaabHOro

64 .
Cwm.: Bormapp H. C. MecTHOe camoympaBieHHe U KOHCTUTYIIHOHHOE MPABOCYAME: KOHCTUTYIMOHATN3ALNS MYyHHITUIATBHON
nemokpatuu B Poccun. M.: Hopma, 2008. 4.1.2. KOHCTUTYIIMOHHOE €IMHCTBO COOCTBEHHOCTH, CBOOOIBI, IEMOKPATHUH

85 Cm, B wacrHoCTH, Capxkucos A. K. KoHuKTH B c(hepe HanoroBbix OTHOIIEHUH: Teopus 1 pakTHKa PaBOBOrO pa3pelleHus :
aBroped. auc. .. IOKT. opujl. Hayk. M., 2006. C. 22.

66 DenepanbHblil 3ak0H 0T 16.07.1999 Ne 165-P3 «O06 ocHOBax 00s3aTeIbHOTO COLMATBHOIO CTPAXOBAHUS».
%7 Inapa 45 TK — ct. 927, 935, 936.

8 dunancoBoe npaBo: YuyeOHuk / otB. pen. H. Y. Xumuuesa. 3-e uzn., nepepad. u gom. M.: IOpucrs, 2004. C. 585; Bparuuckuii

M. . [Joroop crpaxoBanus. M.: Craryt, 2000. C. 133; Benbix B. C., Kpusomees U. B. Crpaxooe npaso. M.: Hopma, 2004. C.
3.; Yepenaxun b. b. K Bornpocy o yactHom 1 myGmuHoM nipase // X ¢6. Tpynos npodeccopoB M npenojasareneii pkyTckoro roc.
yH-Ta. pkytck, 1926. C. 8-35. Cneayer OTMETHUTD, UTO AaHHAs MO3UILMS B IOPUIMUYECKON HayKe sIBIseTCA AUCKYcCHOHHOW. He Bce
IOPHCTBI CYUTAIOT UHCTUTYT 00A3aTEJIbHOIO CTPaXOBaHHsI KOMIUIEKCHBIM M OTHOCAT €ro cyryoo k (puHaHcoBomy rnpay — I'pauesa E.
0. ®unancoBoe npaso: Yueonuk / nog pea. O. H. lopGyHoBoit. 2-e u3p., nepepad. u gon. M.: IOpucr, 2001. C. 268.50nbnHCTBO
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3akoHa ot 25 anpenst 2002 1. Ne 40-D3 «O06 00s13aTeIbHOM CTPaxOBaHUM TPk JAHCKON OTBETCTBEH-
HOCTH BJIQJIEJIBLIEB TPAHCIIOPTHBIX CPEJCTB» TOCYIAPCTBO BHIIJIAYMBACT MHBAIMIAM KOMITCHCAIIUH
CTPaxXOBBIX MTPEMHIA TIO JIOTOBOPY 00S3aTEILHOTO CTPAXOBAHMUSI 32 CUET CPENCTB (herepatbHOro Oo-
xeta B pazmepe 50 % oT yrulaueHHON UMU CTPAXOBOM IMPEMUH TIO IOTOBOPY 00513aTeJIbHOTO CTPaXo-
BaHMs. TakuM 00pa3oM, IpaskIaHCKO-TIPABOBAsI CIIEJIKA BHICTYMAET IOPUINUECKIM (haKTOM, TIOPOK-
JAIOIIUM OIOJIKEeTHBIe TTPABOOTHOIIEHU . %

B O1omKeTHBIX OTHOIIEHUSIX MCHOJIb30BaHME YaCTHOIIPABOBOTO PEryIMPOBAHUSI PACIIMPEHO.
JIMCTIO3UTHBHOCTD B OIOMKETHBIX OTHOIICHHSIX CIIEIyeT pacCMaTpPHBATh Kak MPef0oCTaBIeHHe CyOb-
eKTaM OIO[[)KETHBIX OTHOIIEHUI OTHOCUTENIBHOW CAMOCTOSITENIBHOCTH B BHIOOpE MOBEICHHSI B PaMKax
OI0IKETHOTO 3aKOHO/IATeNIbCTBA. BromkeTHbiil koneke PP B 1.1 c1. 93.2, mpemycmaTpuBas OpsI0K
MpeIocTaBIeHns OI0IKETHOTO KPEANTa, MPEAIUCHIBAECT ero MpeiocTaBlIeHre Ha OCHOBAHUU JIOTO-
BOpA, 3aKJTIOUYEHHOTO B COOTBETCTBUM C IPaKIAHCKMM 3aKOHOAATENLCTBOM P®d, HO ¢ yueTom ocobeH-
HocTel, ycraHoB/ieHHBIX BK P® 1 iHBIMM HOpMAaTHUBHBIMU MPABOBBIMH aKTaMU OI0)KETHOTO 3aKOHO-
narenbcTBa P®. [Ipenocrapnenue G101 KETHBIX MHBECTUIMI I0PUANIECKUM JIMLIAM, HE SBIISTIOIIUMCS
rOCY/IapCTBEHHBIMHU WJIA MYHULIMNAILHBIMU YHUTAPHBIMU TIPEIIPUATHSAMHE, PETYIUPYETCs] HOPMaMHU
rpaxJIaHcKoro 3akoHopaatenabersa (1.1 ct. 76, m.1 cr. 80 BK P®).

OnHOBpEeMEHHO HEOOXOAUMO 3aMETHUTh, UTO YACTHOIIPABOBOE PETyIMPOBAHUE TAKXKE 3a4aCTYIO
rojiBepraeTcsi MyoMMYHO-TipaBoBoMYy Bo3zeicTBuIo (cT. 51, 426 T'K P® — rocynapcTBeHHast peru-
CTparyst OpUAMYECKOro JIUIA, MyOIMYHBIN J0roBop); cT. 525-534 'K P® — nocraBka ToBapoB a1
rOCY/IapCTBEHHBIX WJIM MyHUIMNATBHBIX HY X1, cT. 1057 'K P® — myOmuaHbIil KOHKYpC U TIp.).

CucreMHOe MPUMEHEHHE YaCTHOIPABOBBIX M IMyOJMYHBIX METOIOB IPABOBOTO PEryJIMpOBa-
HUS TOJDKHO OIPEIENSIThCS «Ha OCHOBAHUM KPUTEPUEB OOIIECTBEHHOM MOJIE3HOCTH, SKOHOMHUYECKOM
3(pdpeKkTUBHOCTH U COlMATLHO-9KOHOMUYecKoi afgekBaTHocTH. "0 CrieryeT cornacuthesi ¢ M. B. Kapa-
CEBOM, OTMETHBILIEH, UTO «HCIIOJb3Ysl IUBIJIMCTHUYECKYIO KOHIIETIINIO, HEJIb3s1 B TIOJTHOM Mepe TOHSTh
MOTEHIMAN 1 TIpefiesbl (PMHAHCOBO-TIPABOBOTO PETYJIMPOBAHMS, a OTCIO[A — MPABUIBHO OCYIIECTB-
75Th (POPMHUPOBAHME U TOJKOBaHME (PUHAHCOBO-TPABOBBIX HOpM». ! Tak, HampuMep, UCTIOIb30Ba-
HHE UCKJTIOUUTENIBHO TPk JAHCKO-TIPABOBBIX METOJIOB PETYJIMPOBAHMS OAHKOBCKOH JIEATETIbHOCTH He
CIIOCOOHO 0OECTIEUUTD €r0 BCECTOPOHHOCTh. CKJIagbIBaIONIECs] B OAaHKOBCKOM CEKTOpe OOIIECTBEH-
HbIe OTHOIIIEHUS PETYJIUPYIOTCS HOPMaMU Pa3HBIX OTpacjell Mmpapa, B TOM 4Yucie (PMHAHCOBOTO M
aIMUHUCTpaThBHOrO. HopMamu (prHaHCOBOTO TipaBa peryivmpyloTcsl OTHOIIEHUs KPEAUTHBIX Oopra-
HU3AIMIA ¢ OI0KETHOW CHCTEMOM TIO yIUIaTe HAaJIoroB ¥ cOOPOB, OTHOIIeHUs Mexk 1y bankom Poccun
Y KPEIUTHBIMH OpPraHU3alvsMy B 00acTu ocymiecTsiaeHus: bankom Poccun 6aHKOBCKOTO peryiu-
poBanus ¥ Haazopa u Ap. COOTBETCTBEHHO, (PMHAHCOBO-TIPABOBOE PETYJIMpPOBaHe OaHKOBCKOW JIesi-
TEJILHOCTH OYJIET SIBJISATHCS MPEAMETOM PeryIMpoBaHusl (PMHAHCOBOTO MpaBa.

B pesynbrate HapylieHUs B3aMMOAEHCTBHS MHCTUTYTOB M HOpPM (DMHAHCOBOro (Haso-
rOBOro, OIOJPKETHOr0) M TPaXJAHCKOTO 3aKOHOAATENbCTBA TMPOUCXOOWT OIpEe/IesieHHasi TpaHC-
dopmanmss (pMHAHCOBOTO 3aKOHOMATENILCTBA, MPEelyCMaTpPUBAIOIIasi KOMIUIEKCHOE pEryJupOBaHKe
MyOMMYHO-TIPABOBBIX M YACTHOIPABOBBIX MHTEPECOB. YKa3aHHOE B3aMMOIIPOHUKHOBEHHWE B JEH-
CTBYIOIIMX IOPUANIECKUX KOHCTPYKIUSX MyOJINYHO-TIPABOBBIX M YACTHOIPABOBBIX HAYaJI IO3BOJISIET
TOBOPUTD O MAPTHEPCKOM PELeNIMY METO/IOB Pa3HBIX OTPACIIEH, UTO SIBJISIETCS] HE TOIBKO OOBbEKTHBHO
CYILIECTBYIOILEH PeaTbHOCTBIO, HO U MONOKUTEIbHON TeHAeHIMel. IMeHHO eIMHCTBO M B3auMOIei-
CTBHUE JBYX IPOTHUBOIOJIOKHBIX MHTEPECOB — YACTHOTO U MyOJIMYHOI0, UX TAPMOHMYHOE COYETaHHe,

3aj1ay, onpeneneHHbX B KoHnenmy pa3utus crpaxoBanus B Poceuiickoit ®ezeparm, onodpeHHoi pacniopsikeHneM [1paButenscrtBa
Poccuiickoit ®eaeparmu ot 25.09.2002 Ne 1361-p, 10 cuX NOp HE pELLEHBI.

69 Kpoxuna 0. A. BiusiHue myOIM4HbIX ¥ YaCTHBIX MHTEPECOB HA METOAOJIOTHIO OIOKETHOTro Npasa. MHTepec B MyOInyHOM U
yacTHOM mpase. M., 2002. C. 113.

0 UYepnrkopa E. B. IlyGmuyHo-ipaBoBOE peryinmpoBaHue OaHKOBCKOW HeATelbHOCTH B P® ((pMHAHCOBO-TIPABOBHIE ACTIEKTHI):
aBTOped. Auc... IOKT. Iopua. Hayk. M., 2009. C. 39.

n KapaceBa M. B. [leHbru — 00beKT MIMYILECTBEHHBIX (PMHAHCOBBIX NpaBooTHOIIeHu# // TocynaperBo 1 mpaBo. 2007. Ne 1. C. 46.
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COOTHOILICHUE MTPUHIIUIIOB MyOJINYHOCTY M JUCTIO3UTUBHOCTH OOYCJIOBIMBAET pa3BUTHE (PUHAHCO-
BOTO MpaBa KakK TaKOBOTO.

KoH(nuKT, BHI3BaHHBIA MPOTUBOPEUYUSMUA MEXKIY YACTHBIMUA M MYOJIMYHBIMH HWHTEPECaMH,
0OYyCJIOBIIMBAET HAJMUYME TAKOW TEHJEHIUH (PMHAHCOBOTO 3aKOHOJATENbCTBA, KaK MOJUTHYECKas
KOMITPOMKCCHOCTh TIPAaBOBOTO PEryarpoBaHus.’? VIMEHHO B KOJUIMAMPYIOIIMX HOpPMax HaxXOAWUT
BBIpQXKEHUE BO3HUKAIOIINUI KOH(MIMKT uHTEpecoB. Tak, HarpuMep, B HAJIOTOBBIX IIPABOOTHOIICHUSIX,
BTOPraiommxcsi B cepy OCHOBHBIX MPaB M CBOOOJ TpakJaHMWHA (MMYIIECTBEHHBIE TIpaBa, CBOOOAA
MPEANPUHIMATENBCKON IeSITeTbHOCTH ), KOH(IMKT MHTEPECOB TOCYJapCTBA U YaCTHBIX JIMII BO3HU-
KaeT JIOCTaTOYHO YacTo, YTO MOATBEPKAAETCS CyleOHOM MPAKTUKOW O HAPYILIEHUSIX M HEOCHOBATEIIb-
HBIX B3BICKAHHUSIX CYMM B KauecTBE HAJOTOB C Tpak[JaH BO BHeCyaeOHOM mopsiake. KoHCTUTYIMOH-
Hbiil Cyn Poccuiickonn ®enepaiyiv, HECMOTPsL Ha TO, YTO HEOJHOKPATHO B CBOMX ITOCTAHOBJICHUSIX
ccpuIaeTcs Ha OalaHC YaCTHOTO U MyOJIMYHOTO MHTEPECOB, 0OOCHOBBIBASI BHIBO/IBI ITO BOIPOCAM HAJIO-
roO0OJIOKEHHMsI, BCE K€ YKa3bIBAET, UTO «HAJIOTOIUIATEIIBIIMK HE BIPABE PACMOPsIKAThCS MO CBOEMY
YCMOTPEHHIO TOM YacCThIO MPUHAJIEKAIIETO eMy UMYILECTBA, KOTOpasi B BUJIE OMPE/IEICHHON JeHE k-
HOU CYMMBI MOAJTIEKUT B3HOCY B Ka3HY, COOTBETCTBYIOIIHE K€ OpPraHbl MyOIMYHON BJIACTH HAJIEJICHbI
MPaBOMOYKEM B OIHOCTOPOHHE-BJIACTHOM TOPSZIKE, ITyTEM TOCYJapCTBEHHOTO MPUHYXICHUS B3bIC-
KMBaTh C JILIA IPUYUTAIOIIAECS HAJIOTOBBIE CYMMBI, — HHAUe HApyIIAIKMCh Obl MHTEPECHI TOCYIAPCTBA
B IIEJIOM».

Bwmecte ¢ Tem HEOOXOIUMO OTMETUTD, YTO B3MMAHUE HAJIOTOB C HAJIOTOILJIATE IbIIMKOB JIOJIKHO
OCYIIECTBIISITHCS TaK, YTOOBI HE CO3JABAIIUCH YCIIOBUS /151 HAPYILIEHU I UX KOHCTUTYIIMOHHBIX TIPaB, a
TaK:Ke MPaB ¥ 3aKOHHBIX MHTEPECOB JPYTUX JIMII, YTO MOATBEep:KAaeTcs nosuimeit EBponeiickoro cyaa
10 MIPaBaM YeJIOBEKa, OOSI3BIBAIONIECTO HAIIMOHAIBHBIE CY/Ibl ITPU Pa3pelieHul SKOHOMUIECKUX CIIO-
POB cobOmonaTh O6anaHe MEXAY MyOJTUIHBIMU U YaCTHBIMUA MHTEPECaMU, SIBJISIONIMIACS BaKHEHUIIeH
MIPEAOCHLTKOM 1151 CITPaBEJTUBOTO Cy[AeOHOro pazouparesbcTpa.’> HeomHok paTHO oOpaliaeTcst BHU-
MaHue Cy/eOHOHN MPAKTUKY U HAYYHBIMH UCCIIEIOBAHUSAME U HA HECOPAa3MEPHBIN XapakTep HaJIOro-
BbIX caHKIMid.”* Beicimii Apoutpaxusiii Cyn PP B cBoeM nHpopmaiimoHHOM ruckme oT 20 gexalpst
1999 r. Ne C1-7/CMII-1341, ananu3upys NMoJoKeHs1, MpuMeHsieMble EBpornerickum cyioMm 1o mpa-
BaM YeJIOBeKa IMpH 3alliTe UMYIIECTBEHHBIX MPaB U MpaBa Ha MPaBOCYAWE, TOMYEPKHYJI, YTO TPH
paspereHun JIO00ro UMYIIIECTBEHHOTO CIIopa JOJKEH COOMIOAAThCS Pa3yMHBIN OaJIaHC ITyOIIMIHOTO
Y YaCTHOTO MHTEpeca W JIIoOble OrpaHUYEHHS CyAeOHBIMH PELICHUSMH YaCTHBIX MMYIIECTBEHHBIX
MpaB BO UMsI OJIEPKaHU sl ITyOINYIHOTO OOIIECTBEHHOTO MOPSIAKA HE JOJIKHBI HOCUTh (PUCKAJIBHOTO
xapakrepa.’>

B O101KeTHBIX OTHOIIEHHUSX KOH(JIMKT YaCTHBIX M IyOJMYHBIX MHTEPECOB MPEOIOIEBACTCS
pa3nuuHbBIMU crioco0amu. Harmpumep, mpy OTKJIOHEHWU B TIEPBOM UTEHHM MPOEKTa (peaepasbHoro
3aKoHa O (eaepasbHOM OIOKeTe Ha OYepeqHON (PMHAHCOBBIM TOJ M IIAHOBBIN Tepuona ['ocymap-
cTBeHHas Jlyma MOXeT nepeAarh YKa3aHHBII 3aKOHOMPOEKT B COIVIACUTENBbHYI0 Komuccuio (cT. 202
BK P®); npeacTaBUTeNIbHBIN OpraH BJIACTA UMEET MPaBO MPUHSATH pellieHrne 00 OTKJIOHEHUH OTYeTa
00 UCTIOJTHEHUH OI0JIKeTa, MPEICTaBICHHOTO UCTIOTHUTEILHON BeTBbIO BiIacTH (cT. 273 BK P® u np.).

CootHolleHre TyOJUYHBIX M YaCTHBIX WMHTEPECOB, TOHKAsl TI'PaHUIA MEXIY KOTOPBIMH
MOJIBM)KHA M OOYCJIOBJIEHA COIMATbHO-9KOHOMUYECKMM YPOBHEM pa3BHUTHS OOIECTBa, rocyap-
CTBEHHBIMH MOTPEOHOCTSIMHU, BOJIEH 3aKOHOAATE S, UKTYET OLIEHKY W MTPUMEHEHHUe MyOImyHO-TIpa-

2 Cwm.: Kpoxuna 10. A. FOpuanyeckuii KoHQIMKT B (pMHAHCOBOM cchepe: MPUUMHBI, CYLIHOCTb U MPOLEAYphl IpeofoseHus //
JKypHau poccuiickoro npasa. Ne 9. 2003.

3 Mocranosnenue Koncruryrmonnoro Cyaa P® ot 14.07.2005 Ne 9-I1 «Ilo geiy o mpoBepKe KOHCTUTYILIIOHHOCTH MONOKEHHUH
crarbu 113 Hanorosoro konekca Poccuiickoit ®eaepartiuu B cBsi3u ¢ xkanodou rpaxaanku I'. A. TonsikoBoii 1 3arpocom PeepaibHOro
apOMTPaxXHOTO cyia MOCKOBCKOrO OKpyrax».

" Torun A. A. TeopeTuko-mpaBoBbIe BOIIPOCH HAJIOTOBOI OTBETCTBEHHOCTH: JIWIC. .. KaH[. Iopuj. Hayk. Camapa, 2002. C. 79.

5w NudopmarmonHoe miucbMo BAC PO or 20.12.99 Ne C1-7/CMII-1341 «O06 OCHOBHBIX TOJIOKEHUSIX, TPUMeHsieMbIX EBpo-
TMENCKUM CyJIOM 10 IIpaBaM 4YelloBeKa MpPH 3alliiTe UMYyLIECTBEHHBIX NpaB M IpaBa Ha npasocyaue» // Becthuk BAC P®. 2000. Ne 2;

nocraHossieHue PAC Cepepo-3ananHoro okpyra ot 06.11.2002 Ne A56-24517/02.
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BOBBIX M YaCTHOIpPaBOBbIX HOpM. CoOmioeHue OajlaHca YacTHBIX W MYOJMYHBIX MHTEPECOB B
MPaBOBOM PETYJMUPOBAHUU JOOBIX OOIIECTBEHHBIX OTHOILICHUH SIBJISIETCS HEOOXOAMMBIM YCIIO-
BHEM IaPMOHUYHOTO (PYHKIIMOHUPOBAHUS TOCYAAPCTBA. SIBISISACH OMHOBPEMEHHO YYACTHUKOM ITyO-
JIMYHO-TIPABOBbIX U YAaCTHOIPABOBBIX OTHOIIEHUI, TOCY/1apCTBO CBOEH LIEJIBI0 JOIKHO ONpEesTh
3aIIUTy MyOIMYHBIX UHTEPECOB 1Sl Hanbomee 3(P(HEeKTUBHOrO OCYIIECTBICHHU ST TPAB YACTHBIX JIHII.

B Hacrosiiiee Bpems B I0pUAMYECKON JTOKTPUHE CIIPABEAJIMBO YTBEPAWIIACH MTO3ULIMSI OTHOCH-
TEJIbHO COYETAEMOCTH U PABHO3HAYHOCTH ® IBYX IPABOBBIX CUCTEM (ITyOTMYHOE M YACTHOE TMPABO) CO
CBOMMU c(hpepaMu ¥ MeToaMu peryapoBanust. ”” COOTBETCTBEHHO, BOSHUKAIOIINE KOJTM3UU MEXKIY
HOPMaMHM YaCTHOTO M IyOJIMYHOTO MPaBa JA0JKHBI pa3pelaThcsi COIJIACHO MpaBUiIaM, BhIpaOOTaAHHBIM
IOpPUJIMYECKON TOKTPUHOM, — MO I0PUAMYECKON CUJIE HOPMAaTUBHOTO MPABOBOTO aKTa, M0 CleUUalIb-
HOMY XapaKkTepy HOPMbI, [10 BpeMEHHU MPUHATUS U T. I1. [Ipu 3TOM ciegyeT OoTMETUTh, YTO HU OAMH
dbenepanbHbIii 3aK0H B cuity cT. 76 Koncrutyiu PO He nomkeH 0061agaTh O OTHOIICHUIO K APYTrOMY
dbenepanbHOMY 3aKOHY OOJIBINIEH IOPUAMUECKON CUIION. '8 Pa3pelieHre Koyu3un HopM (heiepaibHbIX
3aKOHOB JOJDKHO peIarhcsi Cygamu oOIIel I0pUCAUKIIN U apOUTPAXHBIMU CyIaMH.

Bwmecre ¢ Tem cienyeT He 3a0bIBaTh M IMETh B BHIY, YTO MPH Pa3pelieHHH CIIOPHBIX BOIMPO-
COB HEOOXOIMMO TOYHO KBTM(UITMPOBATH HOPMBI, TIO[IEKAIIHE HETIOCPEACTBEHHOMY TPUMEHEHUIO
11l peryJMpoBaHusl, U HE JIONyCKaTh HEMPAaBOMEPHOTO WCMOJIb30BAHMS HOPM WJIM METOZIOB JIpYyrou
oTpacnu npasa. Tak, HapuMep, COOTHOIIIEHHE HAJIOTOBOI'O M TAMOKEHHOTO 3aKOHOAATEIbCTBA YCTa-
HoBJieHbl 4. 2 cT. 2 HK P® u . 3 cr. 1 Tamoxennoro Kogekca P®;” nmynktom 1 cr. 11 HK PO
YCTaHOBJIEHO, YTO MHCTUTYTHI U TEPMHUHBI TPAXJAHCKOTO U APYTUX OTpaciei 3akoHoaarebcTBa PO,
UCTIONb3YEMblE B YKa3aHHOM KOJIEKCE, IPUMEHSIIOTCS B TOM 3HAYE€HUH, B KAKOM OHU UCTIOJIb3YIOTCS
B 3TUX OTPAC/ISIX 3aKOHOJATENbCTBA, €CJIM MHOE HE MPeyCMOTPEHO yKa3aHHbIM KOAEKCcoM. B cuity
. 3 cr. 2 'K P® nopn neiicTBre rpax/IaHCKOTO 3aKOHOAATEIbCTBA HE MOANAAAI0T UMYILECTBEHHbIE
OTHOIIIEHUS, OCHOBAHHBIE HA aIMUHUCTPATUBHOM WJIM UHOM MOJYMHEHUU OHOM CTOPOHBI IPYIOH,
ecIM MHOe He TPeyCMOTPEHO 3akoHozaaTesbeTBOM. ¥ HecMoTpst Ha yKa3zaHHYIO 3aKOHOJATEIbHYIO
OIPe/IeIEHHOCTD, OE3yCJIOBHOE HAJIMYME UMIIEPATUBHBIX HOPM B YACTHOM TIpaBe, a TUCIIO3UTHBHBIX
— B IMyOJIMYHOM 3aTpPyIHSET UX KaUeCTBEHHOE pa3rpaHuyveHIe.

BBuay TecHOro COBMECTHOIO napaijiesIbHOrO AEUCTBUS Pa3HBIX OTPAC/Ieil 3aKOHOJATEIbCTBA,
roJiaraéM ONTUMAJIBHBIM MTPUMEHEHHE CUCTEMHOrO TMOAXoa MyOIMYHO-TIPABOBBIX M YaCTHOIPABO-
BBIX MHCTUTYTOB,}! oOecrieunBaroriero donee 3(pdekTuBHOE peryJrupoBaHre BCel CUCTEMBI TIPABO-
BBIX OTHOIIIEHUH 1 KaXKJOT0 €€ JIEMEHTa B OTIEJIbHOCTH, YTO KOPPEIUPYETCs ¢ PAKTUKOU EBporieit-
CKOro cyja 1o mpasam yesnoBeka u Koncrurynumontoro Cyna PO.

6 BBuny npeoGnagaHus MMIEPaTUBHOIO MPABOBOTO PEryJIMPOBAHHMs B COBETCKOM IIpaBe MyOJIMYHO-NPABOBBIE HOPMbI MMEH
MIPHOPUTET HAJl YaCTHOIPABOBBIMU.

7 Cyxanos C. E. Cucrema gactHoro npasa. Becthuk MockoBckoro yauBepcutera. Cepust 11. ITpaso. 1994. Ne 4. C. 27; Muxaiinos
C. B. Kareropust HHTepecoB B POCCHICKOM TpakaaHcKoM mpase. M.: Craryt, 2002. C. 55.

8 JanHas no3uuus copMyaMpoBaHa U HEOTHOKpaTHO noaTeepxkaeHa KoncrurynuonnsiM Cynom Poccuiickoit denepanmu B
pAlie pelleHui, B ToM uucie B onpeaeneHusx ot 09.04.1998 Ne 48-0, ot 12.03.1998 Ne 51-0, ot 19.05. 1998 Ne 62-0, ot 08.10.1998
Ne 195-0, ot 03.02.2000 Ne 22-O n apoutpaxusiMu cynamu: ioctaHoiieHuss PAC 3amagHo-Cubupckoro okpyra ot 05.11.2003 Ne
D04/5671-1656/A46-2003, PAC Mockosckoro okpyra ot 27.10.2003 Ne KA-A41/8336—-03, PAC [JasibHEBOCTOUHOTO OKpyra OT
11.10.2006, ot 04.10.2006 Ne ®03-A37/06-2/3273 u np.

" Brumensnoxensoe noATBepxkaaetcs u cyaedHou npaktukoi: IlocraHopenue [lnenyma BAC P® ot 28.02.2001 Ne 5 «O Heko-
TOPBIX BOIPOCAaX NpUMEHeHUs YacTH nepBoit Hanorosoro koxgekca Poccuiickoit denepanmm».

0 o
8 Hanpumep, mpaBoBast mprpoza 1 oTpaciieBasi IpHUHAJIEKHOCTb IIPAaBOOTHOIIEHNH, BOSHUKAIOMINX MTPY BO3MEIIEHUH ToCyaap-
CTBOM BpeJia, MpuarHeHHoro Teppopuctamu (cT. 1069 I'K P®), B HacTosiiee BpeMs siBIIsieTcst 6osiee YeM JUCKYCCHOHHOM.

81 Kak cripaBeyMBO oTMeueHo rpodeccopom C. C. AsiekceeBbIM, KOMIUIEKCHBIE OTPAC/N BBIIBUTAIOT HEOOXOAMMOCTh OObEaN-
HEHMsl TIPABOBOTO PEryIMpOBaHMs B paccMaTpuBaeMon cepe oOmiectBeHHbIX oTHOImeHnH (AjekceeB C. C. ITpoGnemsl Teopun u
npaBa. Kypc nekumii B 2-x Tomax. CeepmiioBek, 1972. C. 143); ITpogeccop JI. Y. [lem60 Takxke yKa3bIBaeT, UTO €CIIM OTPACIb IIpaBa
LIMpPe COBOKYITHOCTY CHElM(HYECKUX OTHOIISHUH, TO JaHHasl OTPaCciib MperoiaraeT NprMMeHEeHHe ITPAaBOOTHOLIICHHUH APYroro poja,
CBSI3aHHBIX C MEPBBIMU HACTONIBKO, YTO Oe3 HUX He MOTYT CyIIECTBOBATh M Crieliiprueckue sl JaHHOW OTPAaciv MPaBOOTHOIICHHS
(Hemb60 JI. 1. O mpuHIMNIax nocrpoeHus cucreMsl npasa // CoBeTckoe rocynapcrso u npaso. 1956. Ne 8. C. 92.)
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HecmoTpsi Ha BbIIEU3IOKEHHOE, CleJyeT 0003HAYMTh, YTO 3aMMCTBOBAHUE W YBEJIMUYCHHUE
YaCTHOIIPABOBOTO Te3aypyca M METOAOB (PMHAHCOBOTO 3aKOHOAATENbCTBA HE HUBEJHPYET X ITyO-
JIMYHO-TIPABOBYIO COCTABJISIONIYIO (M HA000poT). UTo KacaeTcst (pMHAHCOBOTO MpaBa, TO 11l HauOo-
nee 3(p(peKTUBHOIO OCYIIECTBIIEHUS MPAB YaCTHBIX JIMI] OJIOKEHHS OTPAC/Iell YaCTHOTO IpaBa clie-
AyeT MPUMEHSTh C YUYETOM IyOJMYHOro XapakTepa TUX OTHOIIEHHWA. B MpaBoBOM perynmpoBaHum
q)I/IHaHCOBI)IX OTHOIIEHUI AOJIKHA COYETATbCA UMEHHO IMTPUOPUTETHOCTD Hy6JII/I‘lHI)IX 3aJa4 C peajin-
3allMel YaCTHBIX MHTEPECOB IpaxaaH.®?

B nocnenyomumx TeMaTiyecKuX IiaBax MOHOTPa(pHUEcKOro ucciefoBaHus OyayT IeTabHO
MPOAHATU3UPOBAHBI C YUETOM AEHCTBYIOIIETO 3aKOHOIATENILCTBA U CYIeOHOM MPAKTUKY TAKUE aKTY-
aJIbHBIE BOTIPOCHI, KaK: peasin3alvsi YaCTHBIX ¥ MyOIMYHBIX MHTEPECOB B OIOIKETHOM TpaBe, OaiaHc
HY6JII/I‘~{HLIX M YaCTHBIX MHTEPECOB B HAJIOIOBOM IIpaB€ U CTpaxOBaHWU, YaCTHBIA U Hy6JII/I‘JHI)II'71
XapakTep OIKETHBIX MHBECTUIIUI, TPOM3BOAHBIX (DMHAHCOBBIX MHCTPYMEHTOB.

82 Cm. Xumnuesa H. Y. Hayuso 060CHOBAHHbIE TIPHHLIATIB (DMHAHCOBOIO MPaBa KAk BEKTOP ero JeHCTBHA, PASBUTHS 1 (hOPMHU-
PpOBaHuUs1 HOBOH MeToonoruu npenogasanus // ®unancosoe npaso. 2009. Ne 2.
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I'naBa 2. Peanuzanusi myOJMYHbIX 1
YaCTHBIX HHTEPECOB B 010/I)KETHOM IpPaBe

1. BIO,II)KCTHI)IC OTHOIIICHUSA — BU (l)I/IHaHCOBbIX OTHOIIIEHUH

IIpaBoBOE perynupoBaHue OIOIKETHBIX OTHOIIEHUH fBJISAETCS BaXKHOM 3a/aueil M Hapsdy C
npoGJIeMaMy IIPaBOBOTO PETyIMPOBAHUSI MTyOIMYHBIX M YACTHBIX MHTEPECOB OTHOCHUTCS K YHCITY OCT-
pefiimx mpoOJeM MHUPOBOTO COOOIIECTBA, TPEOYIOMIMX M3yYeHHUs U PEeIleHHs B KaXI0M rocyaap-
crBe. [Ipr 3TOM 117151 3aIUTHl COOCTBEHHBIX MHTEPECOB IOCYJAPCTBO 3aKOHOJATEbHO 3aKperuiser
CpeACTBa, KOTOPHIE MO3BOJISIOT €My PETyJIMPOBaTh OI0KETHBIE OTHOIIIEHHS1, 00eCTieunBasi COOCTBEH-
Hble UMYILECTBEHHBIE MHTEPECh], UIMYILLECTBEHHbIE U HEMMYIIIECTBEHHbIE MHTEPECH CBOUX I'PaK/IaH.
Bce 310 ABIISETCA BBIpaKEHHEM MHTEPECOB IOCYAAPCTBA U MHBIX MYOIMYHBIX cyObeKTOB. [TosTomy
ISl LIeJIed Halllero MCCiIeIoBaHusI Mbl OyJIeM MCXOAUTD U3 TEOPETHUECKUX TOTOXKEHUI TpeblayIen
I71aBBI O TOM, YTO B HACTOSILIEEe BpEMsI UMEHHO BEIlIHbIE ITpaBa (1PpaBo Ha (PMHAHCHI — AEHEKHBIE Cpe[l-
CTBa, U B OCOOEHHOCTH TPAaBO COOCTBEHHOCTH), & TAaKKe Psiji HEMMYIIECTBEHHBIX NHTEPECOB BHIPa-
XKaI0T MHTEpeChl rocygapcrea (IyOlIMyHble MHTEpeChl) B JaHHOU cdepe. Ha ocHOBe npoBeneHHOro
aHau3a Oy/ayT BBISIBJIEHBI U MCCIIEJOBaHbI TPOOJIEMBI, Kacaloluecs JeUCTBYIONIEN HOpMaTUBHO-TIpa-
BOBOH 0a3bl peryMpoBaHusl OTHOIIEHUH MO IPeIMETy UCCIeIOBaHKs, U, B KOHEYHOM cueTte, OyayT
BHECEHBI MTPeIIOKEHN 1, 00ECIIEYNBAIOIIIE TTOBBIIIEHUE X 3(D(PEKTUBHOCTH.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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