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BBenenne

«Mup, ocHo8auHbUI AUWL HA IKOHOMUMECKUX U NOAUMUMECKUX
CO2NAUEHUSIX

NPABUMenbCImes, He CMOJICEm 3a80e6amb eOUHOOYUWHOL, NPOUHOLL U

UCKDeHHell NOO00ePAHCKU HAPOO0s;, OH O00AJCeH 0a3uposamvCsi Ha
UHMENNEKMYANbHOU

U HPABCMBEHHO COAUOAPHOCIIL YEA08EHECTIBA».

Yemaes Opeanuzauuu Obvedunennvix Hauuti no éonpocam

00pa3oBaHMs, HAYKU U KYJIBTYPBI

Wurerpamus Poccun B MupoBoe COOOIIECTBO, PacIIMpEHHE PHIHKOB COBITA BBITYCKaeMOM
NPOAYKIMHK OOYCIOBHJIM BO3PACTAHUE POJIM MHTEJUIEKTYyalbHOM coOcTBeHHOCTH. HeoOxomumocTh
COBEPILIEHCTBOBAHMUSI IIPABOBBIX HOPM, MEXaHW3MOB OXPaHbl M 3allMThl UCKJIIOYUTEbHBIX M1PaB Ha
PE3yJIbTaThl MHTEJIEKTYAJIbHON eATEIbHOCTH MOAUYEPKUBAETCS HA CAMOM BBICOKOM YpOBHE. «Mbl
3aMHTEPECOBAHBI B TOM, YTOObI BCIO HOPMATUBHYIO U IPABOBYIO 0A3y NPUBECTH B COOTBETCTBUE C KU3-
HBIO U MIMEIOIYIOCS TIPAKTHKY MOACTPOUTH IOl HOPMATUBHYIO 6a3y», — orMeTr1 Bnagumup [Tytun
Ha BCTpeYe ¢ reHaupekTopoM BceMupHOi opraHu3aiy MHTEJUIEKTYaIbHON cOOCTBEHHOCTH PpaIH-

CUCOM Fappnl.

Yacts IV 'K PO, BerynuBiias B cuity 1 suBaps 2008 r., 3aBepiiniia KOAUGPUKAIMIO FpaxJaH-
CKOTI'0 3aKOHOfaTebcTBa Poccuy u moTomy SIBJIsieTCsl KJII0UEBBIM HOPMAaTMBHBIM PABOBBIM aKTOM B
aToii oonactu. Tem He MeHee CyIIeCTBYIOT IPAaBOOTHOIIEHH I, PETyIMPOBAHUE KOTOPBIX HOCUT MEXK-
OTpAac/IeBON XxapakTep. B cBs3M ¢ 3TUM COOTBETCTBYIOLIME HOPMBI IIPaBa, BO-IIEPBbIX, HE BCET/1a SBJISI-
I0TCS1 UCUEPIIBIBAIOIIMMU; BO-BTOPBIX, B PAJE CIIyYaeB JIOMYCKAIOT HEOJHO3HAUYHOE TOJIKOBaHUE; a B-
TPEThUX, TPEOYIOT CEPbE3HON AHATUTUYECKON padOTHI CHEINAIIHCTA.

B Hacrosiee Bpemsi HAMETUIach YCTOIUMBast TEHACHUMS K POCTY YHCIIA CO3/JaHHBIX B paMKax
BBITIOJTHEHUST TPYJOBBIX OTHOILICHUH pPe3yJIbTaTOB MHTEJUIEKTYaJbHOM JesiTebHOCTH. Oco00 CTOUT
OTMETHTH chepy 00pa3oBaHusl, I/ie B TIOCJAEAHUE TOIbI MOKa3aTesieM KOHKYPEHTOCIIOCOOHOCTH 0Opa-
30BaTeIbHOM OPraHU3alliK BBICIIIEr0 00OPa30BaHUSI CTAHOBUTCS HE TOJIBKO COOTBETCTBUE YUEOHOTO
npoliecca BceM TpeOOBaHUAM, YCTAHOBJIEHHBIM MUHHUCTEPCTBOM 00pa3oBaHMsl U HayKu Poccuiickoit
depepariv 1 MTHBIMU BEIOMCTBAMH, HO TaKKe M KPUTEPUHM MHHOBAIIMIOHHOW aKTUBHOCTH 00pa3oBa-
TEJILHOTO YUPEXKJCHUs. B UMCII0 TakuX KpUTEpUEB, CPEIU MPOUYMX, BXOAAT CIIEAYIOIIME: KOIMYECTBO
CO3JIaHHBIX MEJAarOTHYECKUM COCTaBOM By3a OOBEKTOB MHTEIIEKTYaJIbHOW COOCTBEHHOCTH, KOJTUYe-
CTBO IMPUHAJIEKAITUX By3y OOBEKTOB MHTEJUIEKTYaIbHON COOCTBEHHOCTH.

Crnenyer n06aBUThH, YTO, HECMOTPSI HAa TMPUHSATHE PsAa KIIOYEBBIX HOPMATHBHBIX MPABOBBIX
aKTOB, PETYJUPYIOIIMX B TON WIM NHOW MEpe MHHOBALIMOHHYIO IESITEJIbHOCTD B By3ax (PeaepasibHbli
3akoH 0T 29 nekabps 2012 r. Ne 273-93 «O06 obpazoBanum B Poccuiickoit ®eneparnumn», Oegepaiib-
HbIH 3aKk0H OT 2 aBrycra 2009 r. Ne 217-®P3 «O BHeceHUM U3MEHEHUH B OTJE/IbHBIE 3aKOHOJATE/IbHbIC
akThl Poccuiickoit depepaiy mo BonmpocaM CO3JaHusl OI0IKETHBIMU HAyYHBIMU M 00pa3oBaTesib-
HBIMH YUPEKASHUSIMUA XO3SUCTBEHHBIX OOIIECTB B IEJISIX MPAKTUIECKOTO MPUMEHEHUsI (BHEIPEHHMST)
PE3YJIbTaTOB MHTEJJIEKTYaJIbHON JeSTeNIbHOCTU», pacriopsbkenue [lpasutensctBa PP ot 8 nexabps
2011 r. Ne 2227-p «O0 yrBepxaenun Ctparerud MHHOBAIIMOHHOTO pa3Butus Poccuiickoit ®enepa-
uuu Ha niepuop, 10 2020 roga»), aAMUHUCTpALMS, MeJarorMuecKuii KOJJIEKTUB U UHbIE KaTeropuu
PabOTHMKOB 0OPA30BATEbHBIX YUPEKICHUI B OOJBIIIMHCTBE CBOEM HE MMEIOT Oa30BbIX MOHSATHI HE
TOJIBKO B 00JIACTH CYIIIECTBYIOIIEH MPABOBOM CUCTEMBI OXPaHBbI ¥ 3AIIUTHI CITYKEOHBIX TPOM3BEICHUI,
HO U B chepe UHTEJUICKTYaIbHOW COOCTBEHHOCTH KaK TaKOBOW.

Mexay Tem, Kak MMOKa3bIBaeT MUPOBasl MMPAKTUKA, B Psijie KPYIHBIX 3apyOeKHBIX By30B MeXa-
HU3MBI PETyJIMPOBAHUS I'PaKAaHCKO-TTPABOBBIX OTHOIIIEHHIA, CBSI3aHHBIX C PETYJIHMPOBAHUEM CITYKeO-
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HBIX NPOU3BEJECHUN, copMupoBaiuch enle k cepeanHe XX B. Tak, yxe B 1932 r. Maccauycer-
ckuii TexHonornyeckuit UHCTUTYT (MTU) npuHsI NONMMTUKY yueOHO-HAYYHOTO MHCTUTYTA, KOTOpast
yTBEpk/laja PUHLMUI BJIA/IEHUSI UM BCEMU Pe3y/IbTaTaMU MHTEJUIEKTYAJIbHOU NEeATEIbHOCTH, SIBJIS-
IOLMMMUCS pe3y/ibTaTaMy (PMHAHCUPYEMbIX MHCTUTYTOM MCCJIEJOBAaHMIA, U ITpoBo3miamana, yro MTU
«3aKperuisieT 3a coOOM MpaBa U PacropsKASTCs] UMH C LIEJIBbIO MOITy4YeHHs OOIECTBEHHON BBITOIbI».
Oxomno nstuaecsati yaupepceutetoB CIA pa3padoTainu ToKasibHble HOPMATUBHbIE TPABOBbIE AKTHI B

cepe peryImpoBaHus MPaBOOTHOILEHUH M0 CO3JaHUIO CITykeOHBIX Mpou3BeieHni K 1949 r. 2
Kpome Toro, cooTBeTCTBYyIOIIIE HOPMATUBHBIE ITPABOBBIE AKThI, 00ECIIEYUBAIOIINE TIOIEPKKY
TpaHcdepa TEXHOJIOTHI C yJacTHEM BBICIIUX 0Opa3oBaTelibHbIX yupekaeHui, B CLIIA Obun npu-
HATHI enle B KoHue XX B. (3akoH bas — [Joyna, 1980 r., u CtuBeHcoHa — Yaiayiepa 0 TeXHOJIOrnye-
CKUX MHHOBalUsX, 1980 r.). 3a qBa-Tpu roga npu YHUBEPCUTETAX 11 KOMMEPLUUAIM3ALAY HAYYHO-
TEXHUYECKUX PEe3yJIbTaTOB ObLJIO OPraHW30BAHO CBBIIIE JABYX THICSY (PHPM C OOIIMM KOJIMYECTBOM

padounx mect 6omnee 300 TBICSTY,

ChyxeOHble MPOU3BEeHUsT COCTABIISIOT CYIIIECTBEHHYIO JIOMI0 B 00beMe BCEX CO3/IaBaeMbIX B
BBICIIIMX 00Pa30BaTEIbHBIX YUPEKICHUSX MPOU3BEICHUIN HAYKHU, JIUTepaTyphl U UCKycCTBA. FIMeHHO
M03TOMY CTOJIb Ba3KHO BBIPA0OTATH €IUHBIN ITPABOBOM MEXAHH3M C LIEJIbI0 PEryIUPOBAHUSI ITOJOOHOTO
THUIa TPAaBOOTHOILIEHUH.

OcHOBHOM 3a/1a4eii padOTHI ABJISIOTCS CUCTEMHOE UCCIIeIOBaHUe TIPOOIeM, CBSI3aHHBIX C OCO-
OEHHOCTSIMH TIPAaBOBOU OXpaHbI TPOU3BE/ICHHIA, CO3/IaHHBIX B TIPOIIECCE BHITIOIHEHUS TPYIOBBIX 0051-
3aHHOCTEH B BBICIIIEM OOpa30BaTEIbHOM YUPEkKAECHUH, 0OOOCHOBAHME TEOPETUYECKOW TO3WIIMU O
HEOOXOIMMOCTH COBEPIIIEHCTBOBAHUSI TPaKIAHCKOTO 3aKOHOATENILCTBA B YKa3aHHOU cdhepe U Mpak-
TUYECKUX MPEJIOKEHUI 10 BHECEHUIO N3MEHEHUH B JICHCTBYIOIIME HOPMATHBHBIC TIPABOBBIC aKThI.
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I'maBa 1
IlonsTHe, NpaBoBasi NPHUPO/Aa 00HLEKTOB aBTOPCKOro NMpasa

1.1. IlonaTne npou3BeAeHUsI KAK 00beKTa aBTOPCKOro IpaBa

Cpenu 00BEKTOB IpakIaHCKHX TIPaB, TO €CTh TeX MaTepHabHBIX M TyXOBHBIX OJIar, MO MOBOY
KOTOPBIX CYOBEKTHI T'PaXKIAHCKOTO ITpaBa BCTYMAIOT MEK Iy COOOH B IPaBOOTHOIIEHUS, cT. 128 ['pax-
naHckoro kopekca Poccuiickoit @enepauun (nanee — 'K P®) HaspiBaeT oxpaHsiemble pe3y/IbTaThl
MHTEJUIEKTYaJIbHON JEeATeJIbHOCTH U NMPUPaBHEHHBbIE K HUM CpelCTBa MHIMBHIyaau3auuu. s ux
0003HaUeHHsI 3aKOHOJATEb HCIIOIB3YeT TAaKOe KOMIUIEKCHOE MOHSATHE, KaK MHTEJUIEKTyalbHasl COO-
CTBEHHOCTb.

B KOHTeKcTe HACTOAIIEro MCCIIEA0BAHUSA MPECTaBIAETCS HEOOXOOUMBIM KPAaTKO OCBETUTh
HEKOTOpbIe NCTOPUYECKUE aCTIEKThl CTAHOBJIEHUS U PAa3BUTUsI aBTOPCKOT'O MpaBa. [JaHHYI0 HCTOpUIO
MOXHO, C HEKOTOPbIM JIOITyIIeHneM, oTcunThiBaTh ¢ 1440 r., korga Morann ['yrTeHOepr BBITyCTHIT
NepByI0 NeYaTHyI0 KHUTY. M300peTeHre mevyaTHOro CTaHKa CTaJIo TIPMYMHON TMOSIBIEHUST BO3SMOXK-
HOCTU M3rOTOBJIEHUS] MHOXKECTBA KOIIMIA NMPOM3BEICHUSI B KOPOTKHUII OTPE30K BPEMEHH U, ClleJOBa-
TEJIbHO, PE3KOI'0 CHUKEHMS LIEH Ha 9K3EMIUIAPBI TPOU3BEICHUI.

B cBsa3u ¢ pacnipocTpaHeHueM U300peTeHus, B NepBylo ouepels B EBporie, Biagesblbl TUIIO-
rpacduii ¥ aBTOPHI MPOU3BE/ICHUI OBUTM 3aMHTEPECOBAHBI B IOJyY€HUH 0COOOr0o BHA TpaB Ha BeJe-
HUE XO3SIICTBEHHOM eATEeIbHOCTU B 00s1acTh KHUromnevyaranus. OJHUM U3 NEPBBIX aBTOPCKYIO IIPU-
BWJIETHIO TIeYaTaTh CBOE MPOM3BEJEHUE 10 UCTOpUU pecryOnuku — Jlekany BeHenuwaHckux nen —
nonyunst AHTonno Cabenmmko. Hapymmresmo rpo3ui mrpad B S00 1ykaToB, CPOK JIEUCTBUS UCKITIO-

YHUTEJBHOTO MTPaBa OrOBOPEH He Gbu1*,

ITo mepe pocta yncia U3gaTesnel, UCHOIb3YIOIIMX HOBYIO TEXHOJOTHMIO, BO3HUK BOIPOC 00
OXpaHe IpaB aBTOPOB MPOU3BEIEHUI M PETryIMPOBAaHUM UMX OTHOLIEHUH ¢ magarensmu. B 1709 r.
B [Tanare o6myH BenmkoOpuTanuy ObUT 3aciyaH MpoeKT akTa «O MmoompeHur 00pa3oBaHusl IyTeM
3aKpervIeHus 32 aBTOPaMU WM MPUOOpETaTesIsIMUA KOIMIA MeYaTHBIX KHWT MpaB Ha IMOCIeIHNe Ha
BpeMs, YCTaHaBIMBaeMoe OTHbIHE», a 10 anpesns 1710 r. naHHBIA MPOEKT MOJYYMJ CHITy 3aKOHA,
M3BECTHOro Oosiee mo HazBaHueM CTaTyTa KOpoJieBbl AHHBI.

ABTOpCKOe 1paBo B Poccuu pa3BrBaioch B OCHOBHOM 1071 BIMSIHUEM TeX ke (DAKTOPOB, U €0
CTaHOBJIEHUE ObLJIO HEMOCPEICTBEHHO CBSI3aHO C MOsIBJIEHHMEM KHuroneyaranusi. Ha paHHux sTanax,
KaKk U B JPYrMX CTpaHax MHpa, peub IUIA MPekAe BCEro O 3allUTe MpaB U 3aKOHHBIX MHTEPECOB
uznareneil. B cepenune XVII B. «aBTOpCcKOe NMpaBo CTajIo CBA3BIBATLCS C JIMYHOCTBIO aBTOpa. B Te
BpEMeHa aBTOPCKOE BO3HArPaXAEHNE BHILIAYMBAIOCH JTUOO B BUJIE KaJIOBaHbsI, TMOO B BUJIE €IUHO-
BPEMEHHOTO BO3HATrPaXKJICHUsI, TMOO TAKUM MHTEPECHBIM 00pa3oM, KaK 3TO YHOMSHYTO B IpHKa3e
I'naBHOrO IMpekTopa MMmnepatopckux teatpoB A. A. Hapeimkuna ot 15 anpens 1803 r.: «I'ocmno-
OVHY TeHepasl-Maiopy THTOBY 3a COYMHEHHME UM MY3BIKM AJis1 MeonpaM “Anapomena u Ilepceir”,
“Iupues u Yuce” u quist apamsl “Cyn riapss CosiloMoHa” rpejijiarailo KOHTOpe AaTh JIOXKY B KAMEHHOM
TeaTpe B TPETheM ITaKe, Ha MATHACCAT PYCCKUX U (DPAHITY3CKUX CHIeKTakjel OecruiatHo». B 1803 r.
B Cankr-IletepOypre Obuta cozgana Komrccus, Bo3raBnsBiasicss YrpasisionmMm kabuxera [ocy-
napsi ['ypbeBbIM, KOTOpas mociie mecTu JieT padoThl yTBepauia [lonoxeHue, rae BlepBble B pOCCUT-
CKOM 3aKOHOZIATe/IbCTBE ObUTH YCTAHOBJIEHBI TPUHIIMITB 1 HOPMBI OILIATHl aBTOPCKOTO BO3HATPaXIe-
HUS, «1a0bl BHITOJIBI ABTOPA U MEPEBOAUYMKA ObUTH [Tl HUX HE TOJBEPKEHbl HUKAKOMY COMHEHUIO U
CITy KUY OBl OHOOpEeHUEM K OOJBILIM TPyAaM» 50,

dakTHUecKr MHCTUTYT MPABOBOM OXpaHbl PE3YJbTATOB MHTEIIEKTYAJbHON AEATEBHOCTU B
Poccuiickoit Peaepany BO3HUK JUIb K Hayaiay XIX B.: mepBblil 3aKOH 0 MPUBWIETHAX Ha U300pe-
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TEeHUsI, XyJI0)KeCTBa M peMeciia ObUT MPUHAT B 1812 ., a ONOkeHUe 0 MPUBWIIETUSIX HA U300pETeHUS
Y yCOBEPIIEHCTBOBaHMS ObLIO MpUHATO B 1896 r. Ha HayanpHOM 3Tane pa3BUTHS 3aKOHOJATEIbCTBA
B 00JIaCTU MHTEJUIEKTYAJIbHOM COOCTBEHHOCTH ITPABOBAsi OXpaHa PaclpoCTPaHsIach Ha OT/EJIbHbIE
BUIBI PE3YJITATOB I/IHT@HJIGKTya)IbHOﬁ ACATCIIbHOCTH — XYHOKECTBEHHBIC ITPOU3BCACHUA U HEKOTO-
pble pe3yJabTaThl TEXHUYECKOTO TBOPYECTBA, KOTOPbIE MOTYT OBITh OMMCAHBI C TIOMOIIIBIO TPABOBBIX

KOHCprKHHﬁ7.

B konne XIX B. B Poccun BO3HUMKIIM NIepBbIe aBTOPCKUE 001IecTBa (IIpooOpa3bl COBPEMEHHbIX
OOIIECTB MO KOJUIEKTUBHOMY YIIPABJICHUIO TIPaBaMM), NIepBOe U3 KOTOPhIX — «OOIIECTBO pycCKHX
ApaMaTUYeCKUX THcarelieii» — Obulo yupexaeHo 21 okrsaops 1874 r. Ha ocHoBe «CoOpaHus pyc-
CKMX JipaMaTU4eCcKuX MucaTesieil», CO31aHHOro 10 MHULMATUBE BEJIMKOr0 PYyCCKOTro ApaMarypra A.
H. Ocrposckoro, koTopsiii 1 OblT M30paH npencenarenem OobmmectBa. B uncio uneHoB ObmiectBa
BXOJWJIM TaKXke Takue u3BecTHble aBTOPHL, Kak A. K. Toncrou, . C. Typrenes, I'. I1. JanuneBckuii,
H. C. Jleckos.

CraHOBNIEHNE U Pa3BUTHE MHCTUTYTA MHTEJUIEKTYAIbHON COOCTBEHHOCTH B Poccumn 00ycios-
JIEHO HE TOJIbKO (DAKTOM Pa3BUTHSI IEMOKPATHUECKOTO OOIIECTBA, HO M OTPaKEHHEM TOKCKa pa3yM-
HOro OajlaHCa MHTEPECOB MEXKIY aBTOPOM M OOLIECTBOM. DTOT (DAKT MOATBEPHKAAETCS aKTUBHBIM U
IUIOJOTBOPHBIM y4YaCTUEM IPEACTABUTENIEW UHTEJJIMTEHLIMHU, B TOM YHUCJIE HEMTOCPEICTBEHHO IHCaA-
TeJel, T09TOB, B PACIIMPEHNH TPABOBOW CHUCTEMBI, HAIPABICHHON Ha OOECIIeUeHre 3allliThl MTPaB
COOCTBEHHOCTH.

N3BectHo, uto W. C. TypreneB npuHMMaja aKTUBHOE y4acTHUE B JIMTEPATYPHOM KOHIpECCE
B [lapmxe (1878 r.), mpenBapsiBieM pa3paOOTKy bepHCKoW KOHBEHIMHM 00 OXpaHe JIMTeparyp-
HBIX U XyJI0kecTBeHHbIX NpousBeneHuil. Boosa A. C. Ilymkuna, H. H. Jlanckas, 3a naTe jer 1o
WCTEYEHUS CPOKA JEWCTBUS MCKJIIOUMTEIIbHBIX MpaB Ha mnpousselcHus Ajsekcannapa Cepreesnua,
B HOs10pe 1856 r., oOparminack K MUHHCTPY HapogHoro npocsenieHust A. C. Hopoy ¢ odwunmab-
HBIM MHACBMOM 00 «...HMCXOaTalicTBOBaHMM y Beemmioctuseiiaro I'ocynaps nponomkeHus npasa

VCKJTIOUMTEIIBHATO TIeUATAHMS COYMHEHMiA TTyIlKMHA IBYM CBIHOBBSIM €TI0 [0 KOHEl| X KU3HI» °
PesynbraroMm gaHHOrO nuchMa-xojaTancTea crajio usganue 15 anpens 1857 r. «Bricovaiinie yTBep-
*xaenHoro MHeHus ['ocygapcrBenHoro CoBera, 00bsiBeHHOro CeHaTy MUHUCTPOM IOCTULIUN» — «O
MPOJOJIKEHUH CPOKA JIUTEPATYPHON U XYIOKECTBEHHON COOCTBEHHOCTH», B COOTBETCTBUU C KOTO-

PBIM CPOK AEWCTBUS UCKJIIOUUTEIBHOTO ITpaBa cocTaBui 50 ner’.

B Hacrosiiniee Bpemsi 0a30BbIM HOPMATHBHBIM MTPABOBBIM aKTOM, PETYIUPYIOIIMM IMPABOOTHO-
1ieHus1 B cpepe MHTENIEKTyaIbHOM COOCTBEHHOCTH, siBJsieTcs ['paskaaHckuil kojeke Poccuiickoit
deneparyu (vacts yerBeprasi) ot 18 gexadpst 2006 r. Ne 230-P3. Onupasich Ha MoNokeHUs CT. 44
Koncrurynmu Poccuiickort denepaniu, B COOTBETCTBUU ¢ KOTOPOUM MHTEJJIEKTYallbHAsI COOCTBEH-
HOCTh B Poccum oxpaHsieTcst 3aKOHOM U KaXIOMY FapaHTUPYETCsI CBOOOA JIMTePaTyPHOTO, XyIOKe-
CTBEHHOT'0, HAYYHOT0, TEXHUYECKOTO U APYTUX BUIIOB TBOPUYECTBA, | pak TaHCKUIA KOJIEKC Peryupyer
OTHOIIICHU 1, CBSI3aHHBIE C TIPABOBOM OXPaHON OOBEKTOB aBTOPCKOT'O ITPaBa, IATEHTHBIX IPaB, CPEJICTB
VH/IMBUyaI3allid, KOTOPble paHee sIBJISUINCH MPeIMETOM PeryJupOBaHus OTAENbHBIX (heepaib-
HBIX 3aKOHOB.

B cootserctBuM co cr. 1225 I'K P® noa uHTesIEKTyaIbHOM COOCTBEHHOCTBIO TOHUMAIOTCS
Pe3yJIbTaThl MHTEJUIEKTYAJIbHOW AEATEIbHOCTU U MPUPABHEHHbIE K HUM CPEJICTBA MH/MBUAYyaTIU3a-
[IUH IOPUINYECKUX JIULL, TOBAPOB, padoT, YCIYT U MPEANPUATHI, KOTOPbIM MIPEA0CTaBIISIETCS OXpaHa.
TakuM 00pa3oM, MHTEIIEKTYyaJlbHAsi COOCTBEHHOCTh HEPa3phIBHO CBSI3aHA C PE3yJbTaTOM TBOP-
YEeCKOU JIeATeNIbHOCTH Jmofieil. HeoThemiieMbIMU COCTaBIISIIOIIMMU paccMaTpuBaeMoi JepuHULINN
SIBJISIIOTCS. UHTEJUIEKTYallbHAsI, TBOPUECKAsl JesITebHOCTh YeJIOBEKa, a TakKe MpaBOBas OXpaHa ee
PE3YJIbTATOB rOCYIaPCTBOM.

B cBsI31 ¢ IOCTOSIHHBIM pa3BUTHEM 3aKOHOJIATENILCTBA B chepe MHTEIUICKTYaIbHOW COOCTBEH-
HOCTHU B HACTOsIITIee BPeMsl CJIOKIJIACH OIpe/ie/ieHHas TpaBoBast M cyieOHas IPAKTHKA, ITO3BOJISIO-
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1as 6osiee 00bEKTUBHO U MPOGeCCUOHATBLHO MOAXOIUTD K PErYJIMPOBAHUIO TIPABOOTHOIIICHUI B JIaH-
Hoit chepe. O1HAKO HAPsy C ITUM CYILECTBYET U MPOLIECC PA3BUTHS MpaBa, KOTOPbIA MPUBOIUT K
CBOCTO poaa <<YFJIy6JIeHI/IIO>> OTACJIBHBIX ITPABOBLIX ACIICKTOB. J%02180%0%1 CJIOBaMH, IMHAMHWYHO pa3BU-
BaIOIHeCs IPaXJaHCKO-TTPABOBBIC OTHOIIIEHU S TOPOXKJAIOT IEJIbIiA P/l BOITPOCOB, HA KOTOPHIE CYIIe-
CTBYIOIIAsl CHCTeMa IMpaBa B TEKYIIMI MOMEHT HE MOXET JIaTh YETKOTO OTBETA.

B niporiecce sBomonmM 3aKOHOAATENBCTBA B YKa3aHHOM cepe CIIOKUIOCH MTPABUIIO: KAXKIOMY
TUITY O6T)€KTOB I/IHTGJIHCKTyaJH)HOﬁ ACATCIIbHOCTH COOTBCTCTBYET OHpe)IeJICHHbeI BU ITPaBOBOIO
PeryJIMpOBaHusl, MPEACTABICHHBIN TPABOBBIM MHCTUTYTOM. Cpe/ii TAKMX MHCTUTYTOB HanboJiee 3Ha-
YMMBbIM, Ha Halll B3IJIA4, ABJIACTCA MHCTUTYT aBTOPCKOI'O ITpaBa. ABTOpCKOe paBoO NpPEACTABIACT
CO6OI>i COBOKYITHOCTb ITPAaBOBBLIX HOPM, PETYyJIHUPYIOIIUX OCHOBAHWA BO3HUKHOBCHHA, UBMCHCHUA U
MpEKpallCHus, MopAdoK U CHOCO6bI OCYHICCTBJICHUA U 3alllUThl UCKIIOYUTECIIbHBIX (I/IMyH_lCCTBCH-

HI)IX), JIMYHBIX HEMMYILICCTBEHHBIX M MHBIX IIPpAaB HA IPOWU3BEACHUA JIUTCPATYPbl, HAYKW W HCKYC-

CTBa]O.

HecmoTtps Ha TOT (bakT, YTO MHCTUTYT MHTEJUIEKTYaJIbHON COOCTBEHHOCTH B LIEJIOM U aBTOp-
CKOE IPaBO B YACTHOCTU UMEIOT J0CTATOYHO MPOAOKUTENbHYIO UCTOPUIO Pa3BUTHUs, B TOM YHUCIIE
Y B HaIllell CTpaHe, 3HauuTeNbHast YacTh BOIIPOCOB IIPABOBOIO PEryJIMpOBaHMUs OTHOLLIEHUI B cepe
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH HOCUT JUCKYCCUOHHBIN XapakTep.

OnauM 13 Hanbosee MpOoOJIEMHBIX, C TOYKH 3PEHHU S TPAaBONPUMEHUTEIbHON IPAKTUKH, BOTIPO-
COB B aBTOPCKOM IIpaBe SIBJISIETCS PEryIMpOBaHUe OTHOILIEHUI Mek1y paOOTHUKOM U padoTonare-
JIeM, BO3HUKAIOIMX B CBSA3U C CO3JAHUEM CITY)KEOHBIX ITPOU3BEICHHIA.

CornacHo cr. 1295 I'K P®, npousBeneHre HaykH, JUTEPATYPbl MM UCKYCCTBA, CO3/IaHHOE
B IIpefiesiax YCTAHOBJICHHBIX /ISl pabOTHHKA (aBTOPA) TPYHAOBBIX OOS3aHHOCTEH, SIBISETCS CITykKeO-
HBIM [TPOM3BEICHUEM (PAaBHO KakK M JIIOOblE pe3yJIbTaThl MHTEUIEKTYAIbHON AeATeIbHOCTH, CO3/1aBa-
eMble B TIOPSI/IKE BHIMIOIHEHHSI TPYJOBBIX 00sI3aHHOCTEM, B COOTBETCTBUH ¢ ['pak JaHCKUM KOIEKCOM
SIBJISTIOTCS CITykKeOHBIMM ). K umcity ciry:keOHBIX OTHOCSTCS B TOM YHCJIe TPOU3BE/ICHU S, CO3/1aBaeMble
PabOTHUKAMK Hay4YHO-HCCIIEIOBATENIbCKUX YUPEKICHUI 1 BHICIINX YUEOHBIX 3aBEICHUI; COTPYIHHU-
KaMH peakLuil ra3er, )KypHAIOB, KHHOCTYIUM, TeJepaJUOKOMIIaHUI; CO3JaBaeMble XyI0KHUKAMU
NPEANPUATUI U yUPeKIAECHUIA NPOU3BE/ICHUs )KUBOIUCH, TpapyKH, AW3aiiHa; TPOU3BEICHUS JEKO-
PaTUBHO-NIPUKJIAHOTO, CLIEHOrpa)uYecKoro UCKYCCTBa, MAaHTOMUMBI U XOpeorpaguyeckue mpous-
BEJ/IEHUs, CO3/JaBaeMble XyAOKHUKaMH, O(POPMUTEISAMU U UHBIMU COTPYJHUKAMH TeaTpasbHO-3pe-
JIMIIHBIX OPraHU3ALMNA U yUPEeKIEHUI; TPOU3BEAECHUS apXUTEKTYPbl, TPaJOCTPOUTENLCTBA U Ca/I0BO-
MApKOBOI'0 MCKYCCTBA, CO3/laBaeMble apXUTEKTOPaMH U Ju3aiiHepamu; (poTorpapuieckue npou3Be-

ACHUS U TIPOU3BEACHN A, ITIOJTYYCHHBIC CHOCO68.MI/I, AHAJIOTMYHBIMU (I)OTOFpaq)I/II/I, CO31aBa€MbIC (1)OT0—

rpacgamu, 1 MHOTUE JIpyTHe HpOI/I3B€IICHI/IH11.

CityxeOHble TIPOM3BE/ICHHSI IMEIOT JOCTATOYHO IMHPOKOE PAacHpOCTpaHeHue B cepe HayKH,
JIMTEPATYPLI U UCKYCCTBA, XOTA U HE JOCTUIalOT TAKOI'O JOMUHUPYIOIIETO 3HAYCHH A, KaK CJIy)KC6HI)IC

I/I306p€TeHI/IH, MOJIE3HBIC MOACTIN U ITPOMBIIIJICHHBIC O6pa3l_[bl B 00JyacTH MPOMBIIIJICHHOI'O IMPOU3-

BOICTBA ! 2.

B coorserctBum ¢ m. 1 cr. 1259 I'paxaaHckoro kojgekca PP oObekTamMu aBTOPCKOro IpaBa
SIBJISAIOTCS TIPOU3BEAECHUS HAYKH, JIUTEPaTypbl M UCKYCCTBA HE3aBUCUMO OT JOCTOMHCTB M Ha3Haue-
HUSI IPOM3BE/ICHNS, a TaKKe crocoda ero Bolpaxkenust. [Jannas crates ['K He packpbiBaeT MOHATHS
NIPOM3BENICHU S, XOTS M YKa3bIBaeT HAa Te MPU3HAKH, KOTOPHIMU OHO JOJDKHO OONafaTh, YTOOBI MOJTb-
30BaThCS IPABOBOM OXPaHOM.

B Hay4HO-1IpaBOBO JIMTEpaType COAEPKUTCS JOCTATOYHOE KOJIMYECTBO AaBTOPCKUX OIpeserie-
HUIA IPOM3BE/ICHNsI, OJJHAKO HanOoJIee KOPPEKTHBIM, HA HAI B3IJIsA], sIBJISIETCS OonpeeneHue, chop-
mynupoBaHHoe B. . CepebpoBckum. «IIponsBeseHne — 310 COBOKYIHOCTb UjIei, MbICIel U oOpa-
30B, MOJYYMBIIUX B pe3yJbTaTe TBOPUECKOW AEATEIbHOCTU aBTOPA CBOE BBIPAXEHUE B JOCTYITHOM
1J151 BOCIIPUSATUS YeJIOBEUECKMMU 1yBCTBAMU KOHKPETHOM (popMe, I0ITYCKAIOIIEN BO3MOKHOCTb BOC-

10



JI. A. ConomoHeHKO. «ABTOPCKHE MpaBa Ha Cliy)keOHOe mpou3eeaeHre. MoHorpadusi»

l'IpOI/I3BeI[eHI/IH»13. Takum 06pa3om, U3 JaHHOTO OIPEEIEHNUSI MOXKHO CAENATh BbIBOJ, YTO MPOU3Be-
JEHUE — 3TO PE3YJIbTAaT UHTEIUIEKTYaIbHOM JEATEIbHOCTH YesioBeKa. OHAaKO He BCce NMTPOU3BEACHUSA
KaK pe3yJIbTaT MHTEJUIEKTYaJIbHOH IEATEIbHOCTH OXPAHSI0TCS HOpMaMy aBTOPCKOTO Ipasa. 1jist Toro
YTOOBI TaK¥e MPOM3BEAEHMsT ObUIM MTPU3HAHBI OOBEKTAMU aBTOPCKOTO MPaBa, OHM JIOJKHBI 00J1a/1aTh
npeaycMoTpeHHbMU ['paxganckum konekcoM PP mpusnakamu. K TakuM npusHakam OTHOCATCS,
BO-TIEPBBIX, MHTEJUIEKTYaJIbHBIN (TBOPUECKHUIT) XapaKTep MPOM3BEACHUS 1, BO-BTOPBIX, OObEKTUBHAS
(opma ero BeIpakeHHUs.

B 1O )€ BpeMmsl, Kak MOKa3blBA€T MUPOBOH OIMBIT, YTBEPKIEHUE O TOM, YTO MPOU3BEICHUE
JOJDKHO MMETh MHTEJUIEKTYaJIbHBIN (TBOPUECKUH) XapaKTep, BeCbMa JUCKYCCHOHHO. Tak, B 2001 r.
Maiik barT, aHMIMIACKUII KOMITO3UTOP U MEBELl, BHIITYCTHJI CBOW ajIbOOM, B UMCIIE NIECEH KOTOPOIo
o1 Tpek «A One Minute Silence», mpeacTaBisionuii coOoi 3aruch JJIMTEIbHOCTHIO B OIHY MUHYTY,
HE COMPOBOXKJAIOIIYIOCS KAKMMU Obl TO HU ObLIO 3BYKOBBIMM cUTHaJIaMu. Huuero npotuBopeyvariero
OOIIMM TIPEACTaBICHHUSAM, KPOME OTCYTCTBUSI MY3bIKaJIbHOTO COIPOBOKIICHUS, B JAHHOM «IIPOMU3-
BelleHnn» He Obuto. OJHAKO MpaBooOIafaTe M MPAaKTUIECKH «aHAJOTMYHOrO» He COMPOBOXIAI0-
IIErocsl 3ByKOM «IIPOM3BEJICHUsI» aMEPUKAHCKOIO KOMIIO3UTOPa, (pusnocoda, noata, My3blKoBeJa 1
xynoxxHuka J[xoHa Keimxka «4”33”» Obutn KpaiiHe HeioBOJIbHBI TpekoM Barra. Cam Bart roBopui
O TOM, UYTO €ro «THIIMHa» OTIMYaeTCsl OT «THIHMHB» Keilmka. [leno He ObUIO 10BEIEHO /10 cyaa,

MIOCKOJIBKY aBTOP MMHYTHOM THUILIMHBI 3aIIATHAJI CyMMY OTCTYITHBIX C IECTBIO IUPPaMU aBTOPY TPeKa

JUTATENILHOCTD B 4 MUHYTBI 33 CEKYH/Ibl M TEM CaMbIM JIOKa3aJl (DaKT HapyIlIeHUsI aBTOPCKUX npaBM.

Kazanoch Obl, HUKAKOr0 TBOPYECKOTO TpyJa B CO3/IaHME 3aIiceil BIokeHO He Oblto. Hembss
JOKa3aTh NMOBTOPEHUE PUTMa, 3BYKOBOM raMMBbl, OJIHAKO IPEJCTABIISIETCS KpallHe CIOKHBIM OIpO-
BEPrHyTbh TBOPUYECKUI XapakTep Npou3BeneHus. [JelicTBUTENIbHO, KaK MOKHO YTBEpKAaTh, YTO NIpU
3alMCH HE MCIONb30BaJICs HEOPAWHAPHBIN MOAXO0M, CYTh KOTOPOIO MOKHO CBECTU K KPEaTUBHOCTU
aBropa? Tem Oonee uto cam baTt B uHTEpBBIO aHrMiickomMy KaHaiy BBC 3asiBui1: «OCHOBHOH ujeei
OBLIO OT/IeJICHHE HEKOTOPBIX 3BYKOBBIX apaHKMPOBOK OT Matepuasia B ctuiie pok B Classical Graffiti

(Ha3BaHME AMCKA) C IOMOILBIO HOBOM TpyIisl “IliaHeTsr”» 15

OpHako, MO HalllEMy MHEHMIO, BCE K€ CJIEAYET MPU3HATh TBOPUYECKUHM XapaKTep B Ka4eCTBE
HEOTHhEMJIEMOT'O ITPU3HAKa pou3BeeH 1. B IpoTMBHOM citydae mo0oe onpeie/ieHre MPOu3BeICHHS
0e3 yKa3aHHOH COCTaBIISIONIEN OyIeT HECOCTOSITEIbHBIM.

ITokazaTenemM HHTEJIEKTYaJbHOIO (TBOPYECKOIO) XapakTepa IPOU3BEleHUsl SIBJISAETCS €ro
HoBH3HA. HoBH3HA paccMaTpuBaeTcsl Kak CMHOHMM OPUTMHAJIBHOCTU Ipou3BefeHus. OHa Moxer
BBIPAXKAThCS1 B HOBOM COZIEpXKaHUU, HOBOW (hopMe NMPOU3BE/IeHN s, HOBO 1jiee, HOBOM HayYHOU KOH-
LeNnuuu U T. A. TakuM 00pa3oM, UHTEJIEKTyaJIbHOE (TBOPUYECKOE) IPOU3BEAECHHUE XapaKTepU3yeTCs
HOBU3HOH, OPUIMHAJIBHOCTBIO, HETOBTOPUMOCTBIO Y YHUKAJIbHOCTBIO.

ITpousBeneHue Kak pe3yabTaT MHTEUIEKTYalIbHOU (TBOPYECKON) JEeSTEIbHOCTH aBTOpa CTaHO-
BUTCSA OOBEKTOM aBTOPCKOIO MpaBa JIMIIb IPU YCIOBUM, YTO OHO BBIPAXEHO B KaKOH-TMOO 0OBEK-
THBHOMU popme. To ecTh 10 TexX Mop, MOKa KaKasg-TO MbIC/Ib, UJIesl CYLIECTBYIOT B IPOCTPAHCTBE, a
OOBEKTUBHO HE BBIPAKEHbI, OHM HE MOTYT OBITh BOCIIPUHSTHI APYTHMHU JIIOABMU U, CJI€I0BATENIBHO,
HE CyLIECTBYET NPAKTUYECKON HaOOHOCTH B MX MPaBOBOIl oxpaHe. Tak, B COOTBETCTBHH C II. 3 CT.
1259 T'K P®, st Toro 4yroObl MHTEIUIEKTYaIbHBIN (TBOPUYECKHUIT) pe3ysibTaT IproOpes OOIIeCTBeH-
HYIO 3HAUMMOCTb U XapaKTep 0ObeKTa aBTOPCKOTO MpaBa, OH JIOJKEH ObITh BOIUIOIIEH B KAKOW-JTMOO
00BbEeKTHBHOM (hOpMe: TMCbMEHHOM (PYKOIUCh, MAIIMHOIKCh, HOTHAS 3aIUCh U T. J1.), YCTHOH (ITy0-
JIMYHOE MTPOM3BeJeHUE, ITyOINYHOE UCTIOTHEHUE U T. J1.), 3ByKO- WM BUJIE03aMCH (MEXaHUYECKOM,
MarHUTHOH, TU(POBOM, ONTUIECKOH U T. 11.), N300pakeHus1 (PUCYHOK, 3CKU3, KAPTUHA, TUIaH, Yep-
TeX, KMHO-, TeJle-, BUJe0-, (POTOKA/AP M T. 1.), 0OBEMHO-ITPOCTPAHCTBEHHOM (CKYJIBITYpa, MOJIE]Ib,
MAaKeT, COOPYKEHUE U T. 1I.) WK Apyrou popme.

Pazymeercs, 1151 Toro 4to6sl MpoU3BeIeHNE MOIJIO MOTYYUTh OXPaHy, OHO JIOJKHO HE TOJIBKO
BO3HMKHYTbh B CO3HAHUM aBTOPA, HO TaKXke MOTy4YUTh OOBEKTUBHYIO (DOPMY BBIPAKEHUS, T. €. CTaTh
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JOCTYIIHBIM [JIsl BOCHIPUSATHUS IPYTUMH JIIOJbMU. DTO HE O3HAYaeT, YTO OXpaHa IMpeJOCTaBIsAeTCs
TOJIBKO MPOU3BENICHUsIM, 3a(pMKCUPOBAHHBIM Ha KaKMX-TMOO MaTepHalbHbIX HocHTeNsIX. OXpaHoit
Oy/IyT MOJB30BAThCS TaKKe YCTHBIE MPOU3BEACHUS, HANIPUMED JICKIUH, TOKJA/IbI, PO3BYYABIIIHE
MEJIOJVU, TIPOYUTAHHBIC CTUXU U T. T1., HE3aBHUCUMO OT TOTO, OYIyT JIU OHM KaKMUM-JTHOO 0Opa3oM
3aIMCaHbl.

3aKoH He J1aeT MOHATUS OObEKTUBHON (POPMBI IPOM3BENICHH S, @ OTPAHUIUBACTCS TIPUMEPHBIM
CIIMCKOM OOBEKTUBHBIX (POPM, ITPY STOM YKa3bIBasl, UTO BCE NIEPEUMCIICHHE TIOIPa3yMeBAETCsI «B TOM
yucae» (m. 3 cr. 1259 T'K P®). B 310 nepeuucienue, B 4aCTHOCTH, BXOAST MPOU3BEIEHUS, BbIpa-
JKEHHBIE B MMCbMEHHOM, YCTHOM (popme (B BUIE MyOIUIHOTO MPOM3HECEHUsI, IyOIMYHOTO MCTIOTHE-
HUS M UHOH 1OA0OHOH (hopme), B (hopMe n300pakeHus1, B (popMe 3BYKO- WJIM BUACO3AIUCH, B 00b-
€MHO-ITPOCTPAHCTBEHHON (hopMme.

Oo6bekTuBHas (hopMa poU3BEAEHNS — He eqUHCTBEHHAsE (pOpMa, MPEyCMOTPEHHAS 3aKOHOM.
Tak, noan. 1 . 2 ct. 1270 'K P® npenycmarpusaet eite oaus Buj (popmbl — MaTepuasibHylo. [Ipuyem
3aKOHOJATEJb TAK)KEe OrPAHUYMJICS TPUMEPHBIM NIEpEUrCIIeHHEM (DOPM.

ITon matepuanbHOW (pOPMON MOIPA3yMEBAIOTCS, B YACTHOCTH, (pOpMa 3BYKO- WJIM BHUIE03a-
IMCH, U3TOTOBJIEHHE B TPEX U3MEPEHUSIX OJHOTO U 0oJiee IK3EMIUIpa JBYXMEPHOTO MPOU3BE/ICHNUS
U B JIByX U3MEPEHHUsIX OTHOTO U Oojiee IK3eMIUIsIpa TpeXMepHOTro npousBeaeHust. [Ipu 3Tom 3anmch
MIPOU3BE/ICHUS Ha JIEKTPOHHOM HOCHUTEJIE, B TOM YMCIIE 3alUCh B MaMsATh DBM, Takxke cuuraercs
MaTepuanbHON (DOPMOW.

Ob6a nepeunciieHrs SIBIISIOTCS] OTKPBITHIMUA U OTHOCSITCSI IMEHHO K TIPOU3BEACHHIO KaK HeMa-
TEPUAILHO CYIIECTBYIOIIEMY OOBEKTY.

[Tpu aHasiM3e nmepeyrcaeHnid YacTHBIX Cly4yaeB IBYX (popM Mpou3BeeHUs] Mbl BUAUM, YTO K
00beKTUBHOW (DOpME OTHOCHUTCS M YCTHast (popma MPOM3Be/IeHN s, a K YaCTHBIM CITydasiM MaTepH-
aJIbHON (POPMBI OTHOCSITCSL TOJIBKO T€ (POPMBI, KOTOpbIE CBA3aHbl C MAaTePUaIbHBIM HOCUTENIEM. DTO
O3HAYaeT, YTO MOHATHE «OOBbEKTUBHON (hOPMBI» HIMPE MOHATHS «MaTePUATbHON (DOPMBI» 16,

Takxe B 1. 1 cr. 1259 I'K P® roBoputcs 0 Takux npr3HaKkax, Kak JOCTOMHCTBO M HA3HAUYEHUE
MIPOU3BE/ICHUS], OJHAKO aBTOPCKOE MPAaBO PACIPOCTPAHSIETCs] Ha BCE MPOU3BECHUS HE3aBUCHUMO OT
YKa3aHHBIX [TPU3HAKOB.

JlocToMHCTBA MPOU3BENEHUS — ITO PA3JIMUHBIE TTOJOKUTEbHBIE XapaKTEPUCTUKU, OTHOCSIIIN-
ecst K (popme WM COAEPKAHUIO MPOU3BEICHUS: aKTYaJIbHOCTh TeMbl, HAy4YHasl TIyOMHA UM JOCTO-
BEPHOCTbh, Xy/I0KECTBEHHOE MacTepcTBO. [Ipon3BeieHrs1, KOTOpbIe SIBISIIOTCS aHTUHAYYHBIMU, Clla-
ObIMU B HAYYHOM WJIH XyJOKECTBEHHOM OTHOIIEHUH, TEM HE MEHEE OXPaHSIOTCSl aBTOPCKUM ITPABOM.

Haznauenue nmpounsBeieHus — 3TO MpeArioaraeMblil Wi (paKTUUECKUil METOJ1 €rO UCTIONb30Ba-
HUS MO0 cepa ero ucrosb3oBanus. HazHaueHne npousBeieH s OpeiesisieTCst aBTOPOM UJTH UHBIM

HpaBOO6JIaILaTCJ'ICM. Merton, (Ccpepa) HCTIOJIb30BAHHWA MTPOU3BEACHN A NHOI'ld BJIUACT Ha 00BeM IpasB,

BO3HUKAIOMUX HA 3TO IMPOU3BCACHUC 17.

Crnenyer OTMETHUTBD U TO, YTO ITPOU3BEAEHUE MOXKET OXPAHSTHCS KakK LIEJIMKOM, TaK U YaCTUYHO,
T. €. aBTOPCKOE IIPABO MOXKET PACIIPOCTPAHATHCSA HA IPOU3BEICHUE B LIEJIOM, a TAK)KE U HA TE YacCTU
IIpoU3BeIeHU (B YACTHOCTH, HA €T0 HA3BAHUE, HA IIEPCOHAXK ), KOTOPBIE ABJIAIOTCS PE3YJIBTATOM TBOP-
YEeCKOM JIeSITeIbHOCTH U MOTYT OBITh MCIOb30BAHbI CAMOCTOSITENIBHO.

B aBTOpCKOM IIpaBe MO/ YaCThIO IPOM3BEICHN A TIOHUMAETC KAK MEXAHUYECKU BbIIEJICHHAA U3
MIPOU3BE/ICHUS YacTh ((pparMEeHT KapTHUHBI, OTPHIBOK KMHO(MIBMA, CTpOoda CTUXOTBOPEHUS, 3ariia-
BUE NPOU3BEACHUA U T. II.), TAK U 4aCTh, KOTOPAs CO3/1aHa ¢ IOMOILBI0 TBOPYECTBA JPYroro Juia

(agamrTanys raBbl U3 KHUATH U T. n.)18.

Ecnu Ha3BaHMe (3aroyioBOK ) MPOU3BEACHUSI BbIPAKEH B KAKON-TMO0 00bEKTUBHOM hopMe U TIO
CBOEMY XapaKTepy MOXeT ObITh IPU3HAH CAMOCTOSITEIbHBIM Pe3yJIbTaTOM TBOPUYECKOTO TPY/a aBTopa,
TO OH TOJJIEKUT MPABOBOM OXpaHe. YKa3aHHbIN Te3UC HAXOOUT MOATBEPXKICHUE U B IIPABOIPUMEHE-
Hun. CyneOHasi mpakTuka, cpopmupoBanHas BeiciiiM apoutpaxueiM cynom Poccuiickoit enepa-
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1 (1. 1, 2 uagopmanonHoro mucbMa ot 28 ceHTsI0ps 1999 r. Ne 47 «O030p MpakTUKHA PacCMOT-
PEHUs CIIOPOB, CBA3aHHBIX ¢ MprMeHeHneM 3akoHa Poccuiickoint @eneparun “O0 aBTOPCKOM MpaBe
Y CMEKHBIX TIPaBax’”» ), TAKXKe UCXOOUT U3 TOTO, YTO aBTOPCKOE MPABO OXPaHSIET TOJIbKO OPUTMHAIIb-
Hble TBOPUECKHUE PE3YyNbTaThl. B yacTHOCTH, B COOTBETCTBUM C I1. 2 MH(OpMALMOHHOTO nruckma Ne 47
Ha3BaHUE MPOMU3BEACHUS MOMJICKHUT OXpaHe Kak OOBEKT aBTOPCKOT'O MpaBa B Cllyvyae, eCiu SBISIeTCs
PE3yJIbTaTOM TBOPUECKOM AEATEIbHOCTU aBTOPa (OPUTMHAIBLHBIM) U MOKET HCIIOIb30BaThCsl CaMo-
CTOAITEJIBHO; B aKTaX CyIeOHO-apOMTPaKHOW MPAKTUKU CTIEIIUAIBHO MOAYEPKUBAETCS, YTO OTACTBHO
Ha3BaHUE YEro-JImO0 MOXKET BHICTYINATh B KauecTBE OOBEKTa aBTOPCKOTO MpaBa MpH YCJIOBHHU, ECIIH

TAKOE Ha3BaHUE SIBJISETCS YACThIO IPOM3BEICHUs] M OTBEYAET €ro Mpu3HaKaMm 9

K ropuanueckn 3HauMMBIM (OXpaHseMbIM) 371eMeHTaM npousBeaeHus B. §I. Monac oTHec
00pa3bl W S3BIK MPOM3BEACHHUsI, KOTOPble 00pa3yloT, COOTBETCTBEHHO, BHYTPEHHIOI M BHEIIHIO
¢dopmy npousBenenus. [1pu 3ToM NoJ XyJ0KECTBEHHBIM 00Pa30M MIOHUMAeTCsl crienudpuyaecKast JUist
JuTeparypsl (hopMa OTpakeHUs JeUCTBUTEILHOCTH U BBIPRKEHUS MBICJIEH U UyBCTB IMCATeJIs, a MOj

SI3BIKOM — CBOMCTBEHHEBIE ABTOPY CPEACTBA U ITIPUEMBI CO3JaHNU A XYJOKECCTBEHHbIX 06pa3013, T. €. COBO-

KYIIHOCTb HUCITIOJIb3YEMbIX UM I/1306pa3I/IT€HLHO-BprEBI/ITeJI]:»HbIX CpeacTB 20.

OHI/IpaHCb Ha prIII)I CBOUX HpGILH_IeCTBeHHI/IKOB, B TOM 4YUCJI€ HEMCHKUX yqumx Konepa n
Boopa, a Takxke mupoKo UCHOb3Ysl COOTBETCTBYIOININE MOJIOKEHHUS] IUTEPaTypOBEIEHU I, UICKYCCTBO-
Be/ICHUS U MHBIX CIIEIIUATIbHBIX 0OJ1acTel 3HaHus, B. 5. loHac oTHec K cofepkaHuio, T. €. HeOXpaHse-
MBIM JIEMEHTaM MPOU3BEACHHUS XyI0KECTBEHHOU JIUTEPATYPHhl, TAKUE TIEMEHTHI TPOU3BEIEHU S, KaK
Tema, MaTepraJl MPOU3BEICHUS, CIOKETHOE SIPO U UJEUHOE cofiepkaHue. 3aMMCTBOBAHUE ITUX JJie-

MEHTOB HE HaJlaraeT Ha TMoJib30BaTes el HUKaKuX 00sS3aHHOCTEN U He SBJISETCS HapyIIeHUEM aBTOp-

CKOro npa332 ! .

'K P® npenycmarpuBaeTcs nepedyeHb OXpaHseMbIX U HEOXpaHsIeMbIX TPOU3BeieHuit. B coot-
BETCTBHH €O CT. 1259 Kk oXpaHsAeMbIM MTPOU3BEIEHUSAM OTHOCSTCS:

— JIUTepaTypHble TPOU3BEICHUS;

— IpaMaTHUYeCKue U MY3bIKaJIbHO-IpaMaTUYeCK1e MTPOU3BEICHU S, CLIEHAPHbIE TPOU3BEICHHUS;

— Xopeorpadudeckre IpOU3BeIeHNS 1 TAaHTOMUMBI;

— MY3bIKaJIbHbIE IPOU3BECHUSI C TEKCTOM WU O3 TeKCTa;

— ayAMOBU3YaJIbHbIE MIPOU3BEICHHUS;

— TPOU3BEIEHMS KUBOIUCH, CKYIbOTYpHl, TpaduKu, AW3aiiHa, rpaduyeckue paccKasbl,
KOMUKCHI U JIpyrHie TPOU3Be/IeHNsI N300pa3nuTeIbHOTO NCKYCCTBA;

— NPOU3BECHUS] IEKOPATUBHO-TIPUKJIATHOTO U CLIEHOrpauyecKoro UCKyCCTBa;

— MPOU3BENICHUS] APXUTEKTYPbI, TPAIOCTPOUTENLCTBA U CAJOBO-MIAPKOBOIO UCKYCCTBA, B TOM
YHCIie B BUJIE TIPOEKTA, YepTekel, N300pakeHU! U MaKeTOB;

— (pororpacdpuueckue nmpousBeneHNUs U NPOU3BEACHMS, TIOMyYEeHHbIE CIIOcCOOAMM, aHAJIOTHY-
HbIMU (poTorpaduu;

— reorpacuueckue, reoIornueckie U Jpyrue KapThl, IIaHbl, CKU3bI U IJIACTUYECKUE TPOU3-
Be/IeHUs1, OTHOCSIIMECS K reorpaduu, Tonorpaduu 1 K Ipyrum HayKam;

— Ipyruie Mpou3BeeHus, T. €. IPUBEJCHHBIN NIepeueHb He SBJISETCS 3aKPBITHIM, a JIIOObIe MHbIE
KaTeropuv MpOU3BEJCHUN aBTOMATUYECKH OXPAHSIOTCS aBTOPCKUM IIPaBOM, €CJIM OHM OTBEYAIOT
OOIIM KPUTEPUSIM.

IMoMuMO yKa3aHHBIX MPOM3BEICHUI, K OXPaHSAEMbIM OOBEKTAM OTHOCATCS MPOTrPAMMBbI IS
9BM, o6HapooBaHHbIE 1 HEOOHAPOJOBAHHbIE TPOU3BEACHUST; TPOU3BOHbIE TPOU3BEICHUS, TO ECTh
MIPOM3BEICHUS, MTPEACTABIISIONINE COO0M NepepadOTKy IPyroro MpOU3BE/ICHUsI; COCTABHBIC MTPOM3-
BefieHUs1 (MPOU3BEAEHUs, MPEICTaBISIoNIe cOO0l MO MoAOOPY UM PACHONIOKEHUI0 MaTephasioB
pe3yJIbTaT TBOPUECKOTO TPY/a), a TAKKE CIyKeOHbIE IPON3BEIICHUSI.

K auciy HeoxpaHseMbIX 0OBEKTOB OTHOCSATCS] OOBEKTHI, KOTOpPbIE He 00JIaIAl0T XOTsI Obl OJTHUM
U3 MPU3HAKOB MPOU3BEJCHUs HAyKH, JIMTepaTypbl U UCKyccTBa. Hampumep, ecnu JuIoM JOCTUT-
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HYT HE TBOPYECKMI, a TEXHUYECKUI pe3y/IbTaT, OH HOPMaMu aBTOPCKOTO Mpasa He oxpaHsieTcs. K
TaKUM pe3yJIbTaTaM OTHOCSTCS TeJie()OHHBIE CIIPABOYHUKH, pACITUCAHUS ABUKEHUI, aiPECHBbIE KHUTY
U T. I, TIPA YCJIOBUM YTO COCTABUTENIeM He Oblla MPUMEHEHa OPUTMHAJIbHAS CUCTEMa M3JIOKEHUS
CIPaBOYHBIX JAHHBIX. Takke aBTOPCKOE NPAaBO HE PACHPOCTPAHSIETCS Ha WAEW, KOHLIENIUY, TPUH-
IIUITBI, METOJIBI, TPOIIECChI, CUCTEMBI, CIIOCOOBI, PEIIEHH S TEXHUYECKUX, OPraHU3aIIMOHHBIX WA UHBIX
3a7a4, OTKPBITHS, (DAKTHI, S3bIKM MpOrpaMMUpoBaHusl. Hapsay ¢ mogoOHBIMEM OOBEKTaMH CyIIle-
CTBYIOT MPOM3BE/IeHNU I, 00JIaJalolHie BCeMU HEOOXOIUMbIMHU IIPU3HAKAMH, HO HE OX paHseMble aBTOP-
CKHMM I1paBOM B CHJIy IIPSIMOIO yKa3aHUs 3akoHa. K MX 4ucity oTHOCATCS: TPOU3BEIEH! ], B OTHOLIE-
HUM KOTOPBIX UCTEK CPOK JEUCTBHS aBTOPCKOrO MTpaBa; 0(pUIHAIbHBIE JOKYMEHTHI, UX O(PULIMAIbHbIE
MEPEeBO/bl, a TAK)KE TOCYIAPCTBEHHbIE CUMBOJIBI M 3HAKU; MPOU3BEAECHUSI HAPOIHOIO TBOPYECTBA,
HE UMEIOIe KOHKPETHBIX aBTOPOB; COOOIIEHHS O COOBITHAX U (DAKTaX, UMEIOIIUX UCKITIOUUTEIBHO
MH(MOPMAIIIOHHBIN XapaKTep.

[Nepeuens oxpaHseMbIX 3aKOHOM MPOW3BEICHUI JOCTATOYHO IIMPOK U MHOrooOpaseH. [Tpous-
Be/ICHUS Pa3IMYaloTCs M0 00beKTUBHOM (hopMe, CIIOcoOaM MX BOCIIPOU3BEICHUSI, CTETIEHU CaMOCTO-
SITEIbHOCTH, BUJIaM MCIIOJIb30BaHUS U LIEJIOMY psly IPYyTMX OCHOBaHMU.

[Ipesxne Bcero 3acitykUBaeT OTAEIbHOIO BHUMAHMS BOIIPOC O JAEJIEHUN OXPaHSIEMbIX 3aKOHOM
IIPOM3BE/ICHUI Ha POU3BEICHUS HAYKU, JIUTEPATypsl U UCKYccTBa. Ero akryanbHOCTH onpesaensercs
TEM, UYTO, KaK MHOIIA YTBEPKJAETCs, aBTOPCKUM IPAaBOM OXPAHSIOTCS Pe3yJIbTaThl HE BCSIKOW TBOP-
YEeCKOM JIesITeIbHOCTH, a JIMIIb Te, KOTOpble HEMOCPEICTBEHHO OTHOCATCS K 00JIaCTH HAYKH, JIUTepa-
TYpbI 1 UICKycCcTBa. UTOOBI pa300paThesi, HACKOIbKO 0OOCHOBAHBI MOJOOHBIE CYXKACHHSI, HEOOXOIMMO,
10 KpaiiHel Mepe B 00I1IeM BUJIE, OTPEeIINTh, B KAKOM 3HAYEHUU YIOTPEOJISIOTCS B 3aKOHE KaTero-
PUM «HAYKa», «JIMTEpATypa» U «UCKYCCTBO».

ITo cmbiciy 3akOHA, MPOW3BEIEHUSMU HAyKH SIBISIIOTCS JTIOOBIE MPOM3BENCHHUsI, OCHOBHOE
colepKaHue KOTOPBIX COCTOMT B BBIPAOOTKE M CUCTEMaTU3alli OOBEKTUBHBIX JaHHBIX O JAEHCTBH-
TEJILHOCTH, BKJIIOYasi MPOU3BEICHUS] HAayyHOH JuTeparypsl. [IpousBeneHusIMHU JUTEpPATypbl MpH-
3HAIOTCS XY/I0KECTBEHHBIE ITPOM3BE/IEHN ], BbIpaKeHHbIE B cioBecHOM (popme. K mpousseneHusam
HCKYCCTBa OTHOCSITCSI BCE OCTaJIbHbIE IPOU3BEJECHHUS XY10KECTBEHHOI'O TBOPUECTBA, BKJIIOYas Mpo-
W3BEIECHU S ADXUTEKTYPbl, )KUBOIMCH, TPA(PUKH, CKYJIBIITY Pbl, AEKOPATUBHO-ITPUKJIQJHOTO UCKYCCTBA,

MY3bIKH, KHHO, TeaTpa U T. 0.2

ABTOpBI KOMMEHTapHs K yeTBepToil yactu ['paxkaanckoro kogekca P® nox penakimeit U. A.
bmmsnena u A. 10. Jlapuna cuuTaioT, 4T0 «yroMUMHaHWe B KomMeHTUpyemou cT. 1255 TK PO o
«TIPOU3BEACHUSIX HAYKH, TUTEPATYPbl U UCKYCCTBA» SIBJISETCS JAHBIO TPAIUIMU U HE UMEET MTPAKTHU-
yeckoro 3HayeHus. Kojiekc He ycTaHaB/IMBAeT KaKoro-aubo pa3avyus B IPAaBOBOM PEry/IMpOBaHUM

IJISL STUX TPeX TPy np01/13BeneH1/n71»23

B poccuiickoil 10pun4ecKoil Hayke ObUT MOCTaBJIeH BOIPOC O TOM, OyAET JIM MOJTb30BAThCS
MIPaBOBOI OXPaHOM MpoM3BeeHIe, 00Ia1a0Iee BCeMH MTPU3HaKaMU 0OBEKTa aBTOPCKOTO MpaBa, HO
HE OTHOCsILeecs MPSMO K cpepe HayKH, JIMTepaTypsl ¥ UCKYCCTBA, HAIIpUMeEpP MPOU3BEJEHUE TEXHU-
YECKOro TBOPYECTBA.

3. I1. 'aBpuI10B OTBEYAs HA HETO, PUILIEJ K CIIPaBeINBOMY BbIBOLY, Pa3/Ie/IsIeMOMY IKCIIEPT-
HBIM COOOIIIECTBOM, O TOM, YTO OXPAHOM MO AEHCTBYIOIIEMY 3aKOHOIATENbCTBY MOJIBb3YIOTCS JTIOObIE
MPOMU3BEJCHUS, B KOTOPHIX MPOSIBIISIETCS TBOPYECTBO M KOTOPbIE OONAIAI0T BCEMU MPEILyCMOTPEH-
HBIMH 32KOHOM TpU3HAaKaMH 00BbEKTa aBTOPCKOro mpaBa. B yactHOCTH, pa3paboTKU MO CO3/1aHUIO

HOBOW TEXHUKHU MOTYT ObITh OTHECEHBI K chepe HayuHOU AesATeTbHOCTH, TaK KaK BBEJCHUE B aBTOP-

24
CKOE MPaBO 0COOOTO MOHSITHA «TEXHUUECKOE TBOPUECTBO» €/1BA JI OIPABIAHO " .

Takum o6pa30M, MOHATHUC <«TIPOU3BEACHUC» 3daKOHOHATCJIbHO HE 3aKpPCIUICHO, YTO BECbMa
3aTpyAHACT €ro 00BEKTHBHOE TOJIKOBaHHWE. BMecte ¢ TEM, UCXOOA M3 KOMIIJICKCHOI'O TOJIKOBAHMWA
HOPpM ‘{CTBepTOfI qaCTu Fpa)KILaHCKOFO KOIEKCa, OJId TOro YTOOBI MMPpOU3BCACHUC OXPAHATIOCH HOP-
MaMM aBTOPCKOI'O ITpaBa, OHO HOJI)KHO ABJIATBCA PE3YJIbTATOM TBOpquKOfI ACATEIIbHOCTH U CylIC-
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CTBOBATh B KAKOU-IMO0O OOBEKTUBHOMN (pOopMe HE3aBUCUMO OT Ha3HAYECHUsI ¥ TOCTOMHCTBA MPOU3BeE-
IEHHUs, a TaKXkKe OT CrocoOa ero BhIpakeHHUsI.
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1.2. Kpurepun oXpaHocrnocoOHOCTH IMPOU3BeIeHHs

[TpousBenenme kak 6a3oBast KATEropusi aBTOPCKOTO MpaBa sIBJISETCS OMHUM M3 CaMbIX JAUCKYC-
CHOHHBIX TIOHSATUN B 3aKOHOJATEIHCTBE PA3JIMUHBIX CTPaH. DTO BBI3BAHO, C OIHOW CTOPOHBI, OTHO-
CUTEJIbHO IUPOKMMU BO3MOKHOCTSIMHM €0 CO3JaHHUsI U OTCYTCTBUEM 00s13aTeIbHON pEerucTpaium,
I10 CPAaBHEHUIO C JPYTUMHU Pe3yJIbTaTaMU UHTEJUIEKTYaJIbHOU AESITebHOCTH, a C IPYTrof — aKTUBHBIM
co3jiaHueM HOBbIX (hopM U (popMaToB niepeaaun MHGOPMAIUH, C TIOMOIIBIO KOTOPBIX KOJIMYECTBO
MPOM3BEJCHUI MMOCTOSIHHO yBenmunBaeTcs. [lonoxuTenbHas TMHAMKKA PUPOCTa OOBbEKTOB aBTOP-
CKOTO IpaBa HaOMoJaeTCs U IOTOMY, UYTO PErucTparysi MPOU3BE/ICHUs B CIIELIMAIbHBIX aKKPETUTO-
BaHHBIX OpraHax (pakyJbTaTMBHA, a IOCEMY M3JEPXKKHU Ha NOIy4YeHHE OXPaHbl MUHUMAJIbHBI.

ObecrieueHre paB aBTOPOB HACTYIAET aBTOMATHUYECKH, B TO BpPeMsl KaK I'pakIaHCKO-TIpa-
BOBasl 3aIl[Ta, HATPABJICHHAs HAa BOCCTAHOBJICHWE W TPU3HAHWE aBTOPCKUX IPaB, MOXET OBbITh
OCJIOXKHEHA OTCYTCTBHEM €IMHOTO TMOIXO0/a K MPU3HAHUIO TOTO MJIM WHOTO MPOM3BENCHUST 00bEK-
TOM aBTOpcKoro npasa. CyneOHble TPEeHHs] OTHOCHTELHO PUHAJICKHOCTH UCKJIIOUUTEIIBHBIX TTPaB
CyObeKTaM MPaBOOTHOIICHUH MPeIoiaraloT UCTIONb30BaHUEe HOPM HALIMOHAJIBHOTO WJIM MEXIyHa-
ponHoro npasa. U eciu npaBoBble MEXaHM3MBI, HAITPaBJIEHHbIE HA pa3pelleHue CIIOPOB, HE CBSI3aH-
HBIX C OXPaHOCTIOCOOHOCTBIO CAMOTO MTPOU3BEACHH S, MOKHO Ha3BaTh OTHOCUTEIHHO 3((PEKTUBHBIM
Croco0OM pa3peleHus] KOH(PIMKTHBIX CHTYallMi, TO caM BOMPOC O MPHUHAICKHOCTU pe3y/ibTaTa
MHTEJUIEKTYaJIbHOM JIeSITeIbHOCTH K aBTOPCKO-TIPABOBOM OXpaHe, HA000POT, TpeOyeT IOMOTHUTEIb-
HOW KOHKPETU3alUU.

Me:xayHaponHble HOpMaTHBHBIE [IPABOBBIE AKThI HE JAIOT UCUEPITBIBAIOLIETO OIPEeIeHUs TEp-
MUHY <«IIPOM3BEJECHNE», B CBS3M C STUM IPEACTABISIETCS KpaiiHe MpoOIeMaTHUHbIM OXapaKTepu-
30BaTh Pe3y/bTaT MHTEUIEKTYaIbHOW AEATEBHOCTH KaK MPOU3BENIEHUE WM, HA0O0OpOT, I0Ka3aTh
oOparHoe. OTCYTCTBHE JIETaJIbHOTO TEPMHHA «IIPOM3BEJCHUE» B MEKIyHAPOIHON M HAIIMOHAIBHBIX
IOPUCIIUKIIUSIX PUBOJUT K PA3BUTUIO OTACIBHBIX (PHUIIOCO(PCKUX U IOPUAMUECKUX TTOIXOJ0B K OIpe-
JEJEHHIO pe3y/IbTaTa MHTEJUIEKTYaIbHOM JEesITeIbHOCTH B KaUeCTBE 0OBEKTa aBTOPCKOTO MpaBa. ITo
yIyILEHe MPUBOIUT K (POPMHUPOBAHUIO TOKTPHUH, JEUCTBUE KaKA0M U3 KOTOPHIX OTPAHUYEHO pac-
MIPOCTPaHEHUEM HMHOTO KOHLIENTYaJbHOro MpuHUMNA. COBOKYNHOCTb TEOPETUYECKUX IOJIOKEHUM,

ABTOPUTETHBIX KOHLETIIMIA MOXKET HaXOIUTHCS KaK B 110JI€ KBa3MKOHKPETU3aLUU 23 Tak u nexarth B
TUIOCKOCTH 37I0yTIOTPeOIeHHs] JJOTMYECKUMHU MpUHIMIamMu. VX cyObeKTHBHOE MCIIONB30BaHUE YCY-
ryOJIsieT MpaBoOBOE PEry/IMpoOBaHNe OTHOIIEHHUI M CBOAMT IOPUIMUYECKYIO HAyKy K aOCTPaKLIUK U aHTH-
MPEAMETHOCTH.

Takoe ronoxeHue B OJHON Mepe He MOXET yCTpauBaTh HU MUPOBOE COOOIIECTBO, HU aBTOPOB,
HU nioTpeduTeneii Onar. [IponsBeneHre, MpU3HAHHOE TAKOBBIM, B OJJHOW CTpaHe MOXET He TIOJTyYUTh
JOJDKHYIO OXpaHy B JpYIoi, a caMy aBTOPBI OKa3bIBAIOTCS B HEPABHBIX YCIOBUSAX. Psij1 aBTOpOB Hame-
PEHHO OTKAa3bIBAETCS OT ABTOPCKO-IIPABOBOI'O PEry/IMPOBAHUS TPABOOTHOIIEHUH B MOJIb3Y MATEHTHO-

IMpaBOBOI'O MO0 MEHSIOT CaMo COACPKAHUE aBTOPCKO-IIPABOBOI'0 peKrMa, UCIOJIb3yA KOHLCIILINIO

«KOHHm(bT»%.

Co3naresn pou3BeAeHN U MPaBooOIaaaTeny (0COOEHHO 3TO KacaeTcst MPOrpaMMHBIX MPo-
AYKTOB) AENAI0T BHIOOpP B TOJIb3Y OXPaHbI Je-I0pe C LIeJIbI0 a0COMIOTHOTO MOATBEPKACHUS PE3YIib-
TATOM MHTEJUIEKTYaJIbHOM AEATEeIbHOCTU CTaTyca 0ObeKTa MHTEJUIEKTYaIbHOM COOCTBEHHOCTH. DTO
MO3BOJIACT MUHUMHU3UPOBATH PUCKU, CBA3AHHLIE CO CTOJIKHOBCHHEM C HaHHOHaHbHOfI ,HOKTpPIHOfI
aBTOpCKOro mpasa. Tak, kpynHenmme kommanun IT-cekropa (Microsoft, Apple, Samsung, Jlabopa-
Topus Kacniepckoro u gp.) UCIIpaIMBalOT Ha IIPOrPaMMHBIE ITPOAYKTHI IATEHT, HECMOTPS HA TO YTO

2
WCKJIIOYMTESIbHBIE TIPaBa HA HUX BO3HUKAIOT B MOMEHT CO3JaHUs 7. Tem cambiM Gu3HEC OTACT npu-
OpUTET KpaiiHe OrpaHUYEHHON 110 CPOKY, HO BBICOKOI(D(EKTUBHOM OXpaHe pe3y/bTaTa MHTEJUIEKTY-
QJILHOM JIeSITEIbHOCTH MaTeHTHBIM IIpaBoM. Takoii moaxos o0ecneynBaeT MakCMMaJIbHO IIMPOKYIO U
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Ka4eCTBEHHYIO OXPaHy 00beKTa MHTEJUIEKTYaIbHOM COOCTBEHHOCTH. OTCYTCTBHE YeTKUX KPUTEPHUEB
uaeHTH(UKAIMYA TTPOM3BE/ICHUS KaK 00bEKTa aBTOPCKOTO TMpaBa He SIBJISIETCS €MHCTBEHHOM MPH-
YUHOM Mepexoja K MHBIM MHCTPYMEHTaM OXPaHbl, HO OKa3bIBAET CYIIECTBEHHOE BJUSHUE HA TPU-
HATHE CYOBEKTOM TpaBa pelieHus. ['apMOHM3aIs OCHOBHBIX MPU3HAKOB MPOW3BEICHUN JIMTepa-
TYpPbI, HAYKH U UCKYCCTBA MOIJIa ObI CIOCOOCTBOBAThH YCTAHOBJICHHUIO PaBHOTO 0ObeMa MpaB aBTOPOB
B Pa3/IMUHBIX IOPUIMUECKUX CUCTEMAX U COICUCTBOBATH JaIbHEHIIIEMY KOHCTPYKTUBHOMY Pa3BUTHIO
aBTOPCKOTO MpaBa.

C 1enbio aHAJIM3a CYIIECTBYIONIEH MPAKTUKYU U BHISIBJICHUS] ONITUMAJIBHOTO COUETAHUSI KpUTe-
pHeB cuMTaeM HEOOXOIUMBIM TPUOETHYTh K METO/IaM PETPOCHEKTUBHOTO, CHCTEMHOTO, JIOTUYeCKOTO
aHaJIM3a ¥ HAyYHOTO MO3HAHMSL.

WNuctutyt npousBeaeHust IpoIies B CBOEM Pa3BUTUU Psifl MOXATbHBIX ITAINOB, KaX/Ibld U3
KOTOPBIX XapaKTepU3yeTcsl YHUKAIbHBIMU MMOJXOJaMH K CO3/IaHUI0, UACHTU(MUKAIIMK TPOU3BEICHUS
Kak TakoBOro u ero oxpase. mnoxa [Ipocsemenus, npomeamas B X VII-XVIII BB., o3HameHOBaa
KYJIBTYPHYIO peBOJOIMIO B EBpore. B ycloBUsIX peBOMIOIIMOHHBIX HACTPOSHUI BHYTPH OOIIIECTBA,
KPUTUKU 1IEPKBU U CTAHOBJIEHUsI BUJIHBIX jiestesen [IpocBellieHus K Mpou3BeIeHUsIM JINTEPaTyphl,
HAYKHU U KCKYCCTBA MPEIbsSIBIISUTUCH KpaiiHe BhICOKUe TpeOoBanus. [IponsBeieHre paccMaTpruBaioch
KaK HeKWd HOCUTE b IIEHHOCTH JIJIs1 OOIIIECTBa, IPeAMET YIOBJIeTBOPEHHS JTyXOBHBIX TIOTpeOHOCTEN
yenoBevyecTBa. CBOOOIA cCaMOBBIpaKeHUsI CTAHOBIJIACH TTPeJONpeAe oM (hakKTOPOM YHUKAITBHO-
cTtu 00beKTa TBopuecTBa. B 1759 r. BbIIeN TpakTar aHIMIACKOro noara dayapaa FOura «Pa3meir-

JIeHUs1 00 OpUTMHAJIBHOM TBOPYECTBE», B KOTOPOM aBTOP 3aABJIACT 00 OPUTMHAJIBHOCTH KaXAO0I0

2
o3Ta, NMNEPBOUCTOYHHUK KOTOPOI'o OH YCMATPUBAJI B CcOOCTBEHHOM I'€HUH I103Ta 8.

B XIX — Hauasie XX B. 0T aBTOpa TpeOOBAIUCH OOJIBIIINE YCUIIUS IJ1s1 PACIPOCTPAHEHHUSI TIPOU3-
BEICHUH (OpraHM3alyi BBICTABOK, [IEYATH 9K3EMILIAPOB KHUT). [ToMck pecypcoB u A0BeEIEHHE TIPO-
W3BE/IEHUs /10 BCEOOIIEro CBEIEHUs COIPOBOK/IAINCH HEOOXOAUMOCTBIO O(POPMIIEHHS] MOHOIIOJIUU
Ha UHTEJJIEKTYaJIbHBIM IIPOAYKT, YTO IPEAIIONATaIo BBIUIATY AaBTOPY COOTBETCTBYIOILETO BO3HAI PaXK-
aeHusi. VIMeHHO B 3TO BpeMs MPOM30ILEIT PaCLBET IPABOBOM OXpaHbl OOBEKTOB ABTOPCKOIO IpaBa.
HNcropus 3Haer ciayvay, korga B 1847 r. Tpu 3HaMEHUTBHIX aBTOpa: KOMIIO3UTOPH! [lonb AHpHOH,
Buxkrop ITapuszo u nucaress pHecT Bypike — OTKa3aInCh IUIATUTD 110 CYETY 3a YXKUH B Kade-IIaH-
TaHe «Ambaccazop». CBoe HexeaHue IUIATUTh OHM apryMEHTUPOBAJIM TEM, YTO Biajesel Kage
OCYILIECTBIISUT MyOJIMYHOE UCTIOJIHEHUE UX orepbl «Maryiika Muriens B VtanbsiHCKOR onepe» 0e3
COOTBETCTBYIOLETO BO3HArpaxaeHus aBTopoB. CreqyionyM MX LIaroMm craja rnojada McKa B Cy[
O TIOJITHOM 3arpeTe Ha WCIOJHEHWE MPOW3BEJEHUH YKa3aHHBIX aBTOpPOB B Kade «Ambaccamop».
OnHako, MOCKOJIbKY CyaeOHBIi 3arpeT Obul HapyieH, I1. Anpuon, B. ITapuzo u 3. Bypike nonanm
HOBBIE MICKH, JOOMBIIMCH B ampesie 1849 r. pemenus o B3bICKAHUHM C Biajieblia Kade yOBITKOB B UX

nonb3y29.

Il yKazaHHOTO TEepUoja B CBSI3U C TOJOKUTEBHON JUHAMUKOW CO3JaHUs MPOU3BEIECHUN
XapaKTepHO MEePEOCMBICTIEHNE KPUTEPUEB OXPAHOCTIOCOOHOCTH Mpou3BesieHns. [10CKONbKy Bce OHM
B TOW MJIM MTHOW Mepe CIIOCOOCTBOBAJIM PAa3BUTHIO KYJIBTYPHI, TO KPUTEPUN TBOPUYECKOTO XapaKTepa
IIPOU3BE/ICHUS HE SIBJISUICS NIEPBOCTENIEHHBIM, aBTOPCKOE MPaBO paclipOCTPaHsIOCh HA OPUTMHAJIb-
HbIE JINTEPATypHbIE U XyA0KECTBEHHbIE MTPOM3BEICHUS (0OCOOSHHO 3TO XapaKTepHO TSI CTPaH aHIJIo-
CAKCOHCKOM IpaBOBOW ceMbl). TeM He MeHee KpUTepuil OPUrMHAIbHOCTH BBOWII U ONpe/IeIEHHbIE
JONOJIHUTE/IbHBIE OTPAHNYEHUSI: IPOU3BE/IEHNE B pa3Hble NEPUO/Ibl BPEMEHHU MOIJIO KaK YIOBJIETBO-

PATh YKQ3aHHOMY KPUTEPHIO, TaK U, HAOOOPOT, IPOTUBOPEUYUTh eMy30.

[lepuon Bropon nonoBuHbl XX — Hayasia XXI B. MPOXOAWJ MOJ JIO3YHI'OM pa3BUTHUs HALMO-
HAJIbHBIX KYJIBTYP M MX MHTETPallid B MEPOBOE cO00IIecTBO. Pa3BuTHE 371K TPOHHO-KOMMYHHKAIH-
OHHBIX YCTPOWCTB M OKMJAHUE BBHICOKMX POSIITA CO CTOPOHBI aBTOPOB JAJIM TOMYOK K IPUHATHIO
HOPMATUBHBIX MPABOBBIX AKTOB, MPSMO WJINM KOCBEHHO PETrYJIMPYIOIIUX MPAaBOOTHOLIEHHUS B YacCTU
CO3/JaHMS U MCTIOJIb30BAaHUS TPoU3BeAeHH B ceTu MIHTepHeT: 3akoH 00 aBTOPCKOM IpaBe B IU(ppo-
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ByI0 31oxy (CIIA, 1998 r.), 3akoH o nudpopoi skoHoMuKe (BenukoOpuranus, 2010 r.), upektuBa
Egporeiickoro Coro3a «O rapMOHM3aIlIK HEKOTOPBIX ACTIEKTOB aBTOPCKOTO MPaBa v CMEKHBIX IPAB B
uHpopmarrionHoM oodiectse» 2001 r. Ne 2001/29/EC, 3akon Ne 9.609 ot 19 deBpans 1998 r. «O6
oXpaHe porpaMMHoro ooecrieueHus» (bpasumms, 1998 r.), Ykaz Ne 2010-236 ot 5 mapra 2010 1. 006
ABTOMATU3MPOBAHHOIN 00pabOTKe IMUHBIX JaHHBIX, pazperieHHoi cT. L. 331-29 Konekca unteniek-
TyaJIbHOM COOCTBEHHOCTH, o3arjiaBieHHoN «CucteMa yrpaBieHUs A1l Mep 10 OXpaHe OPUIMHAIIb-
HbIX Tpou3BesieHuii B Untepuete» (Ppanuus, 2010).

Bwmecte ¢ TeM KOHIIEMIINsT «9KOHOMUKH 3HaHWI» B Psifie CTPaH MpUBelia K TOTaJIbHOM KOMMEp-
[UAJM3alUK Pe3y/IbTaTOB MHTEJUICKTYAIbHOU esITebHOCTH. Pa3BUTHE TOPrOBBIX OTHOIIEHUH CIIO-
COOCTBOBAJIO TOMY, UTO MIPOU3BE/ICHHE, KaK U IPyrHe pe3y/IbTaThl MHTEJUIEKTYAIbHOM eI TeTbHOCTH,
craJio OoJee ITyOOKO MHTErPUPOBAHO B OTHOIIEHHSI KYTUIU-TIPOIAKU. MOTHBBI aBTOPA K TBOPUYECKOU
JeSTeTbHOCTA B OOJIBIIIMHCTBE CIIy4aeB CTAJIM HOCHUTH JIOJITOCPOYHBI KOMMEPUYECKHI XapakTep, a
MaciradHast TpaHchOpMaIysi KYJIbTYpbl U TBOPUECTBA B KATETOPHIO «TOBAPHI» MPUBOAUT K HEOTIPAB-
JaHHOMY MPUHMKEHHIO POJIA CAMOT'0 MTPOU3BECHUS M CHHKEHHUIO OOIIEr0 KOJIMYECTBA «Ka4eCTBEH-

HBIX»" | npousBedeHuid. B pesynbprare 3THX MpPOLECCOB BO3HUKAIOT (DOPMBI TPOU3BEIECHHIA, IPUBO-
ASIIHe K JUCKYPCY OTHOCHTEIBHO BO3MOKHOCTH U II€IeCO0OPa3HOCTH MX OXpaHbl. B cBsA3M ¢ aTMM
NPEICTABISIETCS HEOOXOAMMBIM TPOBECTH aHAJIM3 OTIEIIbHBIX KPUTEPUEB, TIPEIbSBISEMbIX B HACTO-
sl1ee BpeMsl K IPOU3BEAECHUAM, C LIEJIbI0 YCTAHOBJIEHUS UX POJIM B ONPEAEIEHUH ITPABOBOIO PeXUMa
MIPOU3BECHUS.

BepHckas KonBeHus o oxpaHe IMTepaTypHbIX U XYy/I0KECTBEHHBIX TIPOU3BEICHUNA 32 g kaue-
CTBE KPUTEPUEB OXPAHOCTIOCOOHOCTH TIPOU3BEICHHSI KOCBEHHO YKa3bIBaET HA OPUTMHAIBHOCTD TPO-
H3BCICHUSA U HAJTMINC Y HETO TBOPYECKOI'O XapaKTepa, 4YTO MMO3BOJIACT BbIACIUTD YKA3AHHBIC XapaK-
TEPUCTUKHU B KauecTBe 0a30BBIX KPUTEPHEB OOBEKTa aBTOPCKOTO MpaBa.

Tem He MeHee HalTMOHAJIbHBIC 3aKOHOAATE/IbCTBA NCXOOAT U3 IMPUHIMIIA TPEATIOUYTUTEILBHOCTU
YIOMSIHYTHIX pr3HaKoB. Tak, Kogekc nnTemekryaisHoi cooctBeHHOCTH PpaHiyy npeanoaraet,

YTO MPOU3BE/ICHUE HeceT B ceOe MHTEIUIEKTYaIbHOE TBOPYECTBO (HanmpuMep, Hopma cr. L.112-3) 33,
VKka3zaHue Ha BTOPOii MPU3HAK (OPUTMHAIBHOCTb) B HOPMATUBHOM IPABOBOM AKT€ ITOJTHOCTBIO OTCYT-
ctByeT. Bo (ppaHIy3cKON IOpHIMYECKO JAOKTPUHE IMOHATHE NMPOU3BE/ICHUs PACKPhIBAETCS uyepes
TBOPUYECKMI M OPUTMHAJIBHBIN XapaKkTep pe3y/IbTaTa MHTEJIEKTYaIbHBII JesTeIbHOCTH BHE 3aBUCH-
MOCTH OT €r0 JOCTOMHCTB U Ha3HaueHUA. OJHAKO MCUEPIBIBAIOILETO TOJKOBAHUSA OPUTMHAIBHOCTU
JOKTPUHA HE COAEPKUT, a IOTOMY ONpe/ieJIeHHe JOCTAaTOYHO YacTO PACKPBIBAETCS Yepe3 TBOPUYECKUIA
XapakTep MPOU3BEIEHUS. JTO MO3BOJISAET CAEIATh BBIBOJ O TOM, YTO B aBTOPCKOM IpaBe PpaHumu

TEPMUH «TBOPUYECTBO» YK€ COACPKUT B ceOe yKazaHHe Ha OPUTMHAIBHOCTD 34, [TpumeuatenbHO, 4TO
JOCTOMHCTBO MTPOM3BE/IEHUSI HE HAXOAUTCS B MIPSIMOM 3aBUCUMOCTH OT €r0 TBOPYECKOI'o Xapakrepa.
To ecTh B JAHHOM CJTyyae TBOPYECTBO HE OLIEHUBAETCS KaK BKJIJl B KYJIbTYPHbIN (DOH/I HAIIUH, OHO
O3HAYaEeT JIUIIIb HEKUW YPOBEHb JIMYHOTO BBIPAXKEHUsI aBTOpA.

Poccuiickoe mpaBo Takke yKa3blBaeT Ha TBOPUECKHUU XapaKTep MPOW3BeIeHUs, HO CyleOHas

HpaKTI/IK3.35 ILO63BJ'I)ICT K HEMY €lI€ HOBU3HY U OpUT'MHAJIbHOCTD. HOKTPI/IHaIIbHOC TPAKTOBAHUE TBOP-
YeCTBa pa3H006pa3Ho: OT OLCHKMU BKJIdld B HALIMOHAJIbHYIO WM MUPOBYIO KYJIbTYPY U, COOTBET-
CTBEHHO, CpAaBHCHUA WHTCJUICKTYAaJIbHOI'O IMPOAYKTA C YK€ CYHICCTBYIOIIUMU IMPOU3BCACHUAMUA 10
OIIPEACIICHUA TBOPYECTBA YE€PE3 OPUI'MHAJIBHOCTD. HpHMeaneano, 4YTO B IOpHILPI‘ICCKOfI JIMTEpa-

Type COBETCKOrO Meproia B KauecTBe KPUTEPHSI OXPAHOCIIOCOOHOCTH MPEUIATaNach OOLIECTBeH-
Has MOJIE3HOCTD MPOU3BEJICHH I, OTHAKO JaHHOE MPEIIOKEeHHE He HAIILIO IMPOKOM MOAIEP/KKH, UTO
MO3BOJISIET C PABHOM JIOJIEH 3aIIMINATh KaK BBICOKOXYI0KECTBEHHbIE IIPOU3BE/ICHHUS], TaK U MPOU3BE-
IeHus1, 00JIaIAIoIe COMHUTETLHBIM JOCTOMHCTBOM.

CornacHO HEeMEIKOW MPaBOBOW JIOKTPUHE, OXPaHa IMPEJOCTaB/ISIeTCS He MPOU3BEACHUIO, a

TBOpquKOﬁ OEATEJIBHOCTHU, B OTJIMYUE OT HaTCHTHO-HpaBOBOfI OXPaHbI ITPOMBIIIIIEHHBIX 06pa3u03 37.
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OpHaxo, Kak ykaseiBaer A. B. Kauasus®®, 1o uroram MPOBEJEHHOIO UM UCCIIE/IOBaHUS, B HEMEII-
KOW cHCTeMe IpaBa MPOU3BE/ICHUE B LIEJIOM IPU3HAETCS OXPAaHOCIIOCOOHBIM, MEXKAY TEM IPAKTH-
YECKH JIIOOOH OT/ENBHO B3ATHIN €r0 JIeMEHT MOXET ObITh OXapaKTepU30BaH Kak OaHAJIbHbIA U He
001110 TBOPUECKUM XapaKTEepPOM, a 3HAYUT, KaK HEOXPAHOCIIOCOOHBIN. ABTOPCKO-TIPABOBASI
oxpaHa B 'epMaHnu pacripocTpaHseTcsi Ha pa3HOro poaa opmyJisipbl, Tabenu, KaTajaoru, COOpHUKU
KYXOHHBIX PELENTOB, CYJeOHbIX PEIIeHUI, IPaiiC-JIMCThI, PYKOBOJACTBA MO IKCILTyaTalli TEXHUYe-
CKHMX YCTPOMCTB, CITy’KeOHbI€ MHCTPYKIIUH, aipeCHbIE U Tele(DOHHbIE KHUTHY, PEKJIAMHBIE ITPOCIIEKTHI
U CJIOTaHBl.

Takum 00pa3oM, B KOHTHHEHTAIBHOW CHCTEME IpaBa TBOPYECTBO XapaKTepH3YeTCsl OINpesie-
JIEHHbIM 3aMBICJIOM aBTOpa, KOTOPbIA HE MOXET OBbITh OLIEHEH Yepe3 MPU3MYy IOHECEHHbIX 3aTparT,
3CTETUYHOCTH, IOCTOMHCTBA WM Ha3HAYeHUs MpousBeieHns. OXpaHOCIOCOOHOCTh OOBEKTa aBTOp-
CKOTO TpaBa omnpenessieTcss B OOJblleld Mepe BHEIIHMMHU MpU3HAKaMH (Harmpumep, 0ObeKTHBHAS
opma BbIpaxkeHMs MpOM3BeeHUs). TBOPUYECTBO fABISETCS B OOJBLIEH Mepe pe3y/IbTaTOM MBbIC-
JIUTEIbHON JeSTENIBHOCTU YeIOBEKa, HEXKEJM MPU3HAKOM 3CTETUYHOCTH, TyXOBHOCTH, BHYTPEHHEM
uziem.

OTmeTuM, 4TO YpOBEHb TPEOOBAHUI K OPUIMHAIBHOCTU WJIM TBOPYECTBY B HACTOSIILIEE BPEMS
HE MPeJICTaBIISIeTCs] BHICOKKM, a IOTOMY Cy/ieOHast TPAaKTUKA He M300MITyeT IpUMepaMu HePU3HAHUS
MIPOU3BEIEHUS OXPAHOCTIOCOOHBIM.

Kax nokaseiBaer cyeOHast MpakTUKa CTPaH aHIJIOCAKCOHCKOM MPABOBOM CHUCTEMBbI, KPUTEPUIl
TBOPYECTBA HE SBJISETCS HEOOXOAMMBIM YCIOBHUEM €r0 aBTOPCKO-NPaBOBOM OXpaHbl. Beliie aBTop
aHAJIM3UPOBaJl 0cOOeHHOCTH Tpeka «A One Minute Silence» Maiika barrta, aHIMIMIACKOro KOMITO31-
TOpa U NeBLA.

[IpumeuarenbHO, YTO B aHIVIO-CAKCOHCKOM CHCTEMe IpaBa TAaKOW Clyvall He sBJIseTCs eau-
HuuHeiM. B 1974 r. uzgarensctBom Harmony Books B CIIIA Obina Bbimymiena kHura «Kxwura
Huuro» (The Nothing Book), kotopas cocrosina Tosmsko u3 192 uncersix crpanul. To ects, 10 CyTH,
KHUTa [peJICTaBIsiia OJIOKHOT, YTO MOATBEPXK IO COOTBETCTBHE 0ObEMa CTaHJapTaM 3alMCHBIX KHU-
xek. [Tozxe kHura OpuIa nepensaana oobeMoM B 160 crpanul.

OueBHIHO, YTO HECTAHAAPTHBIM MOAXOM K CO3/IaHUIO IIPOU3BEECHU S IPENONIPENEIINII ITOCIELY-
foie Beimyck kHur. Crepymomasi «Kuura Huuro» Obuta BeimyieHa B 1980 r. Ee HoBoe Ha3BaHMe
— «CuoBugueckass Knura Huuto» (anrn. Dream Nothing Book: Sleep on It!) — ¢ HeGecHO-romyOsmu
CTPaHULIAMU U M300paXeHUSAMH OOJIAKOB aHOHCUPYETCsl M3AATENSIMU KaK HOBEHMILINI BKJIa]] B MOITY-
JISIPHYIO CEpHIO.

U Tak ke, Kak ¥ B cIyyae C OpUrMHAJIBHOW MY3bIKaJIbHOW KOMITO3ULIMEN, KOHLIENLIUS KHUTH
B MnocyeayoieM Obia 3auMctBoBaHa. B 2011 r. npeanpuumumBblii anrmdyanuH [lepunan CaiitmoB
BBIITYCTHJI 20COIOTHO UAEHTUYHYIO KHUTY C YUCTBIMU JIMCTAMMU, Ha3BaB ee «O yeM JyMaloT My>KUMHBbI
noMuMo cekca». Knura cocrosuta u3 200 yuctoB u cronia Ha Amazon.com nopsaka 4,7 ¢yHTa.
OpnHako B JaHHOM cilyyae OOBUHEHHMH B IJIarMare He Moc/ieIoBalo.

AHITIO-CaKCOHCKasI CHCTeMa IpaBa MCIOJb3yeT B KauecTBe 0a30BOro KPUTEPHsI OX PAHOCIOCO0-
HOCTH NPOU3BENICHUsI TEPMUH «OPUTMHATIBHOCTb». ClielyeT OTMETUTb, YTO Cy/Ibl B Pa3JIMUHbIX CTpa-
Hax yKa3aHHOM I0pPUCAMKIIMY MOAXOAAT K oNpeeeHIo Je(bUHULIMH TIO-Pa3HOMY.

[Mynkr 1 c1. 1 3akoHa 06 aBTOPCKOM TpaBe, MPOMBIIIIEHHBIX 00pa3iiax U nareHtax Bemmko-

6p1/1TaH1/11/139 u naparpad 102 3akona «O0 aBTOPCKOM IpaBe» CIIAY yKa3bIBaeT Ha HEOOXOAUMOCTh
HaJIM4us 'y IPOU3BEACHUSA TaAKOI'O ITPU3HAKA, KAK OPUTUHAJIBHOCTD, KOTOpLIfI CJIIEAYET NOHMMATh Kak
OTHOCUTEJIbHO YHUKAIBHBIN OOBEKT, HE COIEePKAIHA MPSIMOTO KOMMPOBAHUS yXKe CYIIECTBYIOIIETO

. . . . . 41
npoussesenus. B nene University of London nporus University Tutorial Press™ cyaps Ilerepcon,
MOSICHSAS PEILLIEHNE, 3asBUJL: «CIOBO OPUTMHAJIBHOCTD B IAHHOM KOHTEKCTE MOIPa3yMEBAET COBCEM
HE TO, YTO MPOU3BE/ICHNE BbIPAKAET OPUTMHAIBHYIO UM CBOCOOPA3HYIO MbICIb. .. OpUTHMHAIBHOCTD
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HEOOXOIMMO OTHOCHUTD K BBIPAKEHHIO MBICTH». JJaHHBIN MO/IX0/1 He TpeOyeT TBOPYECTBA CO CTOPOHBI
aBTOpA.

ITpu 3TOM TEPMHH «OPUTHMHAIBHOCTh» HE O3HAYAET COOTBETCTBUS M300PETATENIbCKON OpPUTH-
HAJILHOCTH, JOCTATOYHO TOTO, YTOOBI paboTa SIBJISJIACH PE3YJIbTaTOM Yero-To B HOBOM (popme, Kak
pe3yJIbTaT YMEHUM, TpyAa U CYKAECHUN penopTepa42.

Tpebyercsi OTMETUTD, UTO JOKTPUHATIBLHOE TOJIKOBAHME KPUTEPHEB OXPAHOCIIOCOOHOCTH TIPO-
W3BEJCHNS B QHIJIO-CAKCOHCKOM MPABOBOM CEMbe JMHAMHYHO U YUUTHIBAET MOTPEOHOCTH M TEH/ICH-
Y Pa3BUTHsI COBPEMEHHOTO IpakJaHCKOro obmiectBa. Tak, eciu panee ¢otorpadust Obl1a pe3y.ib-

TATOM MEXAHMYECKOrO TPYId, TO B TeKyILHi MOMEHT B GOMBLIMHCTBE CIy4aeB’ 9TO NOIHOLCHHBIA
0OBEKT aBTOPCKOTO mpasa. [IpruyeM camo aBTOPCTBO 3aBUCUT B TOM YHUCJIE OT 00beMa padoT, BHINON-
HEHHBIX aBTOpOM. Tak, B psijie CTpaH MIMPOKOE PACIPOCTPAHEHHUE TMONYYna KOHIIEIIUs, Ha3biBae-
Masl «B IIOTE JILa», CyTh KOTOPOU CBOIUTCS K IIPEAOCTaBIEHUIO ITPABOBOM OXPaHbl IPOU3BEICHUSM,
aBTOPbHI KOTOPBIX BJIOKUIIN OIPe/IeIeHHbIE CIIOCOOHOCTH 1 3aTPAaTHIIM CBOM TPy HA UX CO3aHUE.
I[HH TOr0 YTOOHI B KaHaIIC MMPOU3BCACHUEC COOTBETCTBOBAJIO KPUTEPUIO «OPUTMHATIBHOCTB>», OHO
JOJIDKHO Tpe6OBaTb HWHTCJUICKTYaJIbHBIX YCI/UII/II7[ 60}166, YEM BBLITIOJTHEHUE IMTPOCTBIX TPUBUAJIBHBIX UJIN

MEXaHMYECKHUX JEeHCTBUM, U He OBITh CKOIIMPOBAHO C IPYroro 0ObeKTa aBTOPCKOTO npaBa44. OpnHako
JaHHBIA TIOAXOM HE MPE/CTaBIISAETCS ONTUMAIBHBIM, TIOCKOJIBKY TO, YTO TpeOyeT OT OJHOro aBTopa
3HAUMTENIBHBIX YCUJIMH, Y APYTOro He BbI30BET cepbe3HbIX Tpyno3atpar. Eciu [Tukacco cnenan napy
IIPOCTHIX Ma3KOB Ha XOJICTe, O€3yCIOBHO, 9TO MPOU3BEIeHUE MOAIAAI0 Obl MO]] OXPaHy aBTOPCKOTO
npasa.

Ecim B BenmukoOpurtanuu u Kanane npebsBisioTcs: HU3KMe TpeOOBaHMS K MTPOU3BE/ICHUIO, B
TOM YMCJIE TIO KPUTEPUIO «OPUTMHAIBHOCTb», TO B CIIIA npakTukyercs: cMelanHblil nogxosa. Tak,
cyabss O’KoHHOp cue, 4To Mpou3BeJeHre, pacCMaTpUBaEMOe B KaYeCTBE OPUTMHAIIBHOTO, JOJIKHO
OTBeYaTh HE3aBUCUMOMY TBOPYECTBY aBTOPA U «I10 KpalHel Mepe, MUHUMAaJIbHOM CTeNeH! KpeaTHuB-

HOCTI/I»45

B CIHIA Takke NpakTUKyeTCsl «MHBECTULIMOHHBIN MOAXO/», CYIIIHOCTh KOTOPOrO CBOAMUTCS K
KOMMEPYECKOW OIIeHKE MPOW3BEIeHNUs] KaK OOBEKTa KYIUTH-TIPOAaXU. AHATM3UPYETCS] HE TOJBKO
JIMYHBIA BKJIaJ] aBTOpPA B CO3/1aHME NPOM3BE/IEHUS, €r0 YHUKAIbHOCTh, HO TaKKe M KauecTBO BIIO-
’KeHHoro Tpyna. Hanpumep, neiicTBus o pacnosoXeHHo B Tadmuiax nHGOpMaluy, TakKuM oOpa-
30M, SIBJISIIOTCS IPUJIOKEHUEM YCUJIUH, OTHAKO He SIBJISIOTCS TPYJOM Kak TakoBbIM. Takum oOpasom,
He Bce rpaduyeckre MaTeprasibl IpeJCTaBIsI0TCS OXPAHOCIIOCOOHBIMU B paMKax aBTOPCKOTO ITpaBa
CIHIA.

Cucrema «konupait» B CIIIA sBsieTCs JOCTATOYHO MPO3PaYHON ISl aBTOPA, MIOCKOJIbKY, B
OTIMYKE OT MHOTMX MHBIX ITPABOBBIX CUCTEM, UCIIONB3YET TEPMUH «OPUTMHAIBHOCTD», 3aKPEILICH-
HbII B 3akoHe «O0 aBTOPCKOM TpaBe», B MPABOIPUMEHHUTEIBHON MPAKTHKE. DTO SBJISAETCS MPHYIH-

HOI1 0OpallieHus paBooOIaiaTesiell K aBTOPCKOMY TPaBy C I1EJIbI0 IPOJICHUsI CPOKA OXPAHbI Pe3yJib-

o 4
Tara I/IHTCHJ'ICKTya)'IbHOI/I AEATCIIbHOCTHU 6.

CpaBHUTENBHBI aHAIN3 [IBYX IIPABOBBIX CHUCTEM IO3BOJISAET YCTAaHOBUTH cledyiolnee. B
POMAaHO-TepMaHCKOM ITPaBOBOI ceMbe JOMUHUPYET IPU3HAK TBOPYECKOTO XapaKTepa MPOU3BE/ICHHUS.
OnHako Ha MpaKTHUKE MPUMEHSIOTCS KPUTEPUU OPUTMHAJIBHOCTH, HOBU3HBI U ITpouue. [JoKTpruHasb-
HOE TOJIKOBaHHE PACIUPSIET HOPMbI ABTOPCKOT'O IpaBa, HO He NO3BOJISIET YETKO YCTAHOBUTD I'PaHULIbI
Kaxaon u3 nedpunnnmii. Ilo oOmeMy npaBuiry cuMTaeTcsl, YTO TBOPUYECKHMI XapaKTep Mpou3Be/e-
HHSI COIEPXKUT CCHUIKY Ha OPUTMHAJIBHOCTh 00BbeKTa. HU3KMii MOpor TBOPYECKOro XxapakTepa padoThl
Y OTHOBPEMEHHOE TpeOOBaHUE CYJOB B YaCTH YJOBJICTBOPEHUS POU3BEACHUSI NHBIM JOKTPHUHAIb-
HBIM KPUTEPHSIM ONPEAESIOT MUHUMAIbHOE KOJTMYECTBO CIIOPOB OTHOCUTENILHO OXPaHOCTIOCOOHO-
CTH CaMOTO IPOU3BE/ICHHU .

AHIJI0-CaKCOHCKasl MpaBoOBasi CUCTEMa aKLIEHTUPYET BHUMAaHUE HAa YHUKAIbHOCTH (OpUTMHAIb-
HOCTH) 00BbEKTa aBTOPCKOIo IpaBa KaK OCHOBHOI'O MOKa3aTesisi OXPaHOCIIOCOOHOCTY MPOU3BE/ICHHUS.
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TeMm He MeHee JaHHBI KPUTEPHiA CBOAUTCS B OOJIBIIEN Mepe K HETIOBTOPEHHIO aBTOPOM YiKe CyIIle-
CTBYIOIIMX padoT. B CBSA3M ¢ TUM KOMMUYECTBO CyIeOHBIX MPELEIEHTOB CYILIECTBEHHO BHIIIE, HEKEN
B KOHTUHEHTAJILHOM TMPaBOBOil ceMbe. CyObeKTUBHOCTh TEPMHHOJIOTMUECKOTO arapara Crocoo-
CTBYET PACCMOTPEHHUIO KaXJJOr0 Jiesia C YIeTOM UHANBUIYAIbHBIX OOCTOSITEBCTB.

Uckmouennem npeacrasisiercs opucaukius CIIA, B KOTOpoil, TOMUMO OpPUTMHAIBHOCTH,
YUHUTBIBAIOTCS] TAKUE XapaKTEPUCTUKH, KaK CBSI3b aBTOPA M IPOU3BEACHN 1, THBECTUIIMIOHHBIN TIOTEH-
1MajT padoThl, KAYECTBO TPY/A, BJIOKEHHOTO B co3/1aHKe Onara.

Takum oOpa3om, 00e MpaBOBbIE CUCTEMBI Jie-(PaKTo comepKaT KpUTepUr TBOPUECTBA U OpU-
TMHAJIBHOCTY KaK OCHOBHBIE XapaKTEPUCTHUKU OXPAHOCIIOCOOHOCTH TpousBeaeHus. OHaKo Je-iope
Mpe3IoMUpyeTCs TOMUHUPOBAHUE OTHOTO U3 KpuTepueB. U Tonmbko cynedHas cucrema CIIA Hapsy ¢
OPUTMHAJIBHOCTBIO CIIONIB3YET CChIIKY HAa MUHMMAJIbHYIO [IeYaTh TBOPUECTBA IPOU3BEAEHUS C LIENIbIO
MPUOOPETEHNSI UM aBTOPCKO-TIPABOBOM OXPaHbl. DTO OIpPEeNsIeT UCTIONb30BAHUE PACCMOTPEHHBIX
B padoTe CyeOHBIX pellleHUi B KayecTBe 0a3uca Jjis TOCIeAYIOMEero pa3BUTH sl HAIIMOHATBHBIX JTOK-
TPYH, B TOM YMCJI€ B KOHTUHEHTAJIHOM I1paBe.

OpnHako, Kak yxe ObUIO YKa3aHO aBTOPOM, PACCMOTPEHHBIE B pab0Te KPUTEPUH HE SIBIISIOTCS
CTAaTUYHBIMH, B YCJIOBHUSX Pa3BUTHS MH(POPMAIIMOHHOTO OOIIECTBA OHH JOTOMHSIOTCS U COBEPIIIEH-
crBylorcsl. CrcTeMa aBTOPCKOro IpaBa JOJIKHA ONEPaTUBHO pearpoBaTh Ha paclIMpEeHUe MepeyHs
OOBEKTOB M UX OCOOEHHOCTU. BMecTe ¢ TeM ¢ 1ebio TpeoioeHust npeacTapisercs: 3pOeKTUBHBIM
BBIOOP 3aKOHOZATEINSI B TIOJIb3Y OIHOTO M3 JIBYX IMOJXOAOB: CYIIECTBEHHYIO POJIb HEOOXOAUMO OTBO-
JWUTb CyHIECTBEHHBIM, I10 MHEHHUIO HALIMOHAJIBHBIX 3aKOHO/ATEIbCTB, KPUTEPUSIM, HE CHUKASI UX 3HA-
YUMOCTH M HE YCTYIasl JAaBJIEHUIO CO CTOPOHBI ME3KAyHAPOIHOIO IpaBa.
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I'naBa 2
IIpousBeeHusi, CO3/IaHHbIE B MOPSAKe BbINOJIHEHMS
TPYJAOBBIX 00SI3aHHOCTEl: 0011[asi XapaKTePUCTUKA

2.1. Cay:xeOHble IPOU3BEeHNsI B CHCTEME aBTOPCKOro npana

ITomumo npor3BeaeHHH, CO3JaBaeMbIX aBTOPAMU U MPEIaraeMblX MU 11 UCTIOb30BaHUS
U3/IaTeNsIM ¥ UHBIM CYOBEKTaM I0 JIMYHOW MHUIIMATHBE, CYIIECTBYIOT ITPOU3BE/ICHUS, CO3JaHHbIE B
nperesax YCTaHOBJIGHHBIX /ISl paOOTHHUKA TPYAOBBIX 00SI3aHHOCTEH — CITy)KeOHbIe TIPON3BECHMSI.

IleponavansHO B HOpMaTuBHBIX NpaBoBbIX akTax CCCP mcnonb3oBaics TEpMUH «IIPOU3BE-
JIeHHe, CO3/IaHHOE B TOPsIAKE BBINOIHEHHS CiIykeOHoro 3aianusi». CormacHo 4.2 cr. 100 «OcHOB
rpaxaaHckoro 3akonozaarenbcTBa Coo3a CCP u coo3HbIx pecryOnuk» ot 8 nekadps 1961 r., aBropy
NIPOM3BEICHH S, CO3JAHHOTO B MOPSIKE BHITOTHEHUS CITykeOHOTO 3aJaHIs B HAYYHO! WK MHOM Opra-
HU3aLK, IPUHALJIEKUT aBTOPCKOE IIPABO HA 3TO MPOU3BEIACHMUE.

[Tozxke, B 4. 1 cr. 483 I'paxknanckoro kogekca PCPCP ot 11 uionsa 1964 r. neknapupoBasocs,
YTO BCE aBTOPCKHME MpaBa MPUHA/LIEKAT aBTOPY CITy’KeOHOrO MPOM3BEICHNsI, B YaCTHOCTHU TPaBO Ha
UM, HA HEPHUKOCHOBEHHOCTh ITPOM3BE/ICHHSI, Ha €ro OMyOIMKOBaHUE, BOCIIPOM3BEACHHE, pacipo-
CTpaHEeHHe.

3akoH PD ot 9 mons 1993 r. Ne 5351-1 «O06 aBTOpPCKOM TIpaBe U CMEKHBIX ITPaBax» O3HAMe-
HOBAJI HOBYIO BEXy B IIPABOBOM PEryJIMPOBAaHUM CITYKEOHBIX MTPOU3BEICHUI.

B BbIIIEyKa3aHHOM HOPMAaTHBHOM ITPAaBOBOM aKTe BIEPBbIE ObLIO C(hOPMYJIMPOBAHO U BBEICHO
MIOHATHE «CITyKeOHOE MPOU3BE/IEHNE», MOJ] KOTOPHIM IOHUMAJIOCh TPOU3BEAEHHE, CO3JAaHHOE aBTO-
POM B TOPSIJIKE BHITIOJTHEHHUSI CITyK€OHBIX 00sI3aHHOCTEN MM CITyXKeOHOTO 3aJaHusl paboTosaTesis.

Ecnm paHee, 10 MpUHSTHUS BBIIIEYKa3aHHOTO 3aKOHA, TIPH ONPEAEICHUH CITy)KeOHOTO TPOM3-
BEJ/IEHUs peyb 111JI1a O IPOU3BEAECHUHU, CO3JAHHOM B MOPSIIKE BBINOIHEHUS CIIy:KEOHOTrO 3a1aHusl, TO
B 3akoHe P® «O0 aBTOPCKOM MpaBe ¥ CMEXHBIX [IPaBax» FOBOPUTCS O MPOU3BEAEHUH, CO3JaHHOM
B MOPSIIKE BBHIMOJTHEHUS CIIYXEOHBIX OOS3aHHOCTEW WM CIykeOHOoro 3aianusi. To ecth ObuM yKa-
3aHBI TEPMUHBI («CITy)KeOHbIe 003aHHOCTU», «CITy’)KeOHOEe 3aJIaHue» ), BBIPAKAIOIINE BO3MOKHOCTb
aspTepHaTHBbl. Of1HaKo, Kak oTMevaeT B. M. EpeMeHKko, «COOTHOILIEHHE JaHHBIX TEPMHUHOB, PABHO
KaK M UX OIpelelieHne, He ycTaHoBJIEHO HUA B 3akoHe Ne 5351-1, nu B K30T PCPCP 1971 1. (c

1992 r. — K30T P®), nu B Tpynosom kozaekce PP 2001 rod,

ITpaBoBoe MoJoXeHe Ci1yKeOHBIX IPOM3BEACHUI B POCCUIICKOM 3aKOHO/IATEIbCTBE TPOUCXO-
AUT U3 HOpM TYHHCCKOTro MOZEIBHOTO 3aKOHA 00 aBTOPCKOM IpaBe 1 MojIesIbHOTo 3aKOHa 00 aBTop-
CKOM IpaBe U cMexHbIX npaBax it ctpad CHI', kotopsiit Hanpasiisuicss BOMC B rocynapcTBeHHbIe

Oprabbl 3TUX CTpaH48. HCCMOTpﬂ Ha TO 4YTO MHOI'ME€ ITOJIOXKCHUA TYHI/ICCKOFO MOICJIBHOI'O 3aKOHa
ycrapeiid, IIpaBoBasi TPAKTOBKA CJ'Iy>KC6HLIX HpOI/I3Be,IleHI/II71 OCTa€TCA CHpﬁBCIUIPIBOIZ. B cootBercTBUM
C TYHI/ICCKI/IM MOJCJIbHBIM 3aKOHOM B CJIy4ae€ IIPpOU3BEACHUA, CO3aHHOIO aBTOPOM IJIA (1)I/ISI/I‘ICCKOFO
WX IOPUINYICCKOrO JIMIa 110 TpyAOBOMY COITIAICHUIO B MOPAOKE BBIITOTHEHHUA CJ'Iy>KC6HbIX 00s13aH-
HOCTEH WJIN 110 CJ'IY)I(CéHOMy 3aJaHUI0 TaKOIro (bI/I3I/I‘ICCKOFO WK IOpUIUYECKOro JIMa, aBTOPCKOE
MpaBO NPUHAJICKUT B IIEPBYIO OUYEPCOAb ITOMY JIMIY, €CIIN MHOE HE NPEAYCMOTPEHO B JOTI'OBOPE;
HUMYIICCTBECHHBIC IMpaBa CYUTAIOTCA TIEPEHAHHbIMU HAHUMATCIII0 WX JIMIY, IO 3aJdHUI0 KOTOPOIro
CO3JaHO IIPOU3BEACHUE, €CIIM NHOC HE ITPEAYCMOTPEHO B 1OIOBOPE.

I/IHTepeCHO, 4TO OO IPpUHATUA 3akoHa 00 ABTOPCKOM IIpaB€ B COOTBETCTBUU C OcHoBamu rpax-
JAaHCKOI'oO 3aKOHOOATEJIbCTBA 1991 r. p360T0,IlaTCJ'Ib MOI' UCIIOJIB30BATh CJ'Iy>KC6HOC ITPpOU3BECACHUC
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TOJIBKO CTIOCOOOM, OOYCJIOBJIEHHBIM I1IEJTbI0 CO3[aHusI CITyKeOHOro MpOM3BEJCHUS, M TOIBKO B Teue-
HHE TpeX JIET C MOMEHTA €r0 CO3[aHusI.

B 3akoHe 00 aBTOpCKOM IpaBe JaHHBI BOMPOC OBbUT PEIlieH yKe B MHTepecax padoTomaTers.
B yactHOCTH, HEUCTIONB30BaHHE B TEUCHHUE JAJIMTEIHHOTO BpEMEH! padoToaTesieM CIy:KeOHOro Mpo-
u3BesieHnst (JInOO HEHCIob30BaHKE BOOOIIE) HE MOIIIO ObITh OCHOBAHUEM JIJISl CHSTHS C 9TOTO MPO-
M3BEJICHUS CTaTyca CITyKeOHOTO.

B cootBerctBuu ¢ I'paxkaanckum konekcom Poccuiickoit denepanuu, BCTYNUMBIIAM B cUTy 1
saBaps 2008 r., cormacHo 1. 1 cr. 1295 'K P®, nox citykeOHbIM MPOU3BEICHUEM TOHUMAETCS TIPO-
M3BE/ICHNE HAYKH, JIUTEPaTyphl MM UCKYCCTBA, CO3/IaHHOE B Mpejesiax YCTaHOBJIEHHBIX It padoT-
HUKa (aBTOpa) TPYAOBBIX 0OS3aHHOCTEH.

B ommmume ot 3akona «O0 aBTOpCKOM TTpaBe U CMEXHBIX MpaBax», B 'K P® ¢pasa «coznan-
HOE B TIOPsIJIKE BBIIOTHEHHU S CITyKeOHBIX 00sI3aHHOCTEN» 3aMeHeHa Ha (hpasy «CO3[aHHOE B Ipeesiax
TPYAOBBIX OOS3aHHOCTE», a CJIOBOCOYETAHUE «CITyKeOHOe 3aJaHne» MCKJIIoYeHo. [laHHOe n3MeHe-
HUEe OBbUIO C/ENAHO JJIsl YCTPaHEHUsI MPOTUBOPEYUI MEKIy TPYAOBBIM 3aKOHOIATETLCTBOM U 3aKO-
HOJIATEJILCTBOM 00 aBTOpPCKOM TipaBe. Tak, ciiykeOHOe 3aJaHue BXOOWUT B TPYIOBbIE OOS3aHHOCTH
PabOTHUKA, €CTIM OHU COOTBETCTBYIOT TPYJOBBIM OOSI3aHHOCTSIM, ONpeJeIeHHBIM B COOTBETCTBUH C
TPYIOBBIM IOTOBOPOM.

[To HamemMy MHEHMIO, JaHHOE OIIpe/ieJIeHNe SIBJISIETCS] HETIOHbBIM, IMTOCKOJIBKY B 1. 1 cT. 1295
'K P® He ynomuHaeTcs 0 c1y:keOHOM 3alaHuK padoTofaTesIsl M, TAKUM 0Opa3oM, TOJTHOCTBIO He
pacKpbIBaeTCsl coaepkaHue CyXkeOHOro rnpousBesieHrs. Takum oOpa3om, TPy TMOIBITKE PUBECTH
B cootBeTcTBUE C TpynoBeiM KogekcoM PP paccmarpruBaemyio HopMy [ pakaaHCKOrO KOIEKca Kade-
CTBEHHBIX U3MEHEHUI B ONpeeIeHIH «CITyKeOHOe MPON3BEIeHNE» He TIOCTIeI0BAJIO.

HecMmoTpst Ha TO UTO MHOTHE TIOJIOKEHHU T MOJEIIbHBIX 3aKOHOB YCTapesiv, CrielMaIbHble TPaBo-
BbIE HOPMBI O CITy’KE€OHBIX ITPOM3BEICHUSIX BCE e UCTIONB3YIOTCS B 3aKOHOJATEIbCTBE MHOTUX CTPaH,
B TOM uMclie ¥ B Poccuu, 1 3aKITI0YaI0TCS B CIIEAYIOMIEM.

Cornacno I'pasknanckomy konekcy P®, B kauecTBe CirykeOHBIX MPOU3BEACHUI MOTYT OBITh
CO3/IaHbI:

— JIUTEpaTypHbIE TIPOU3BE/ICHNUS;

— [paMaTHYecKre U My3bIKaJIbHO-/IpaMaTUIeCcKue IPOU3BEACHM S, CIIEHAPHBIE TPON3BEICHUS;

— XopeorpaduiecKkue MpOoU3BeACHNS U TAHTOMUMBI;

— MY3bIKQJIbHBIE TIPOM3BECHUS C TEKCTOM MK 0€3 TeKCTa;

— ayIMOBU3YaJIbHbIE TPOU3BEICHNS;

— TPOM3BENEHMS KUBOIWCH, CKYJIBOTYpHl, TpadMKH, AW3aiiHa, rpadUyecKkue pacckasbl,
KOMUKCHI U JIpyryie pou3Be/IeHNs N300pa3nuTeIbHOTO NCKYCCTBA;

— MPOU3BEICHU s AEKOPATUBHO-TTPUKJIIAJHOTO U CIIEHOT papruecKOro NCKYCCTBa;

— MPOU3BENICHUsI APXUTEKTYPbI, IPAJOCTPOUTENBCTBA M CaJOBO-TIAPKOBOTO UCKYCCTBA, B TOM
YHCIie B BUJIE TIPOEKTA, YepTeskel, N300pakeHn! 1 MaKeToB;

— (potorpacpuyeckre npousBeAeHNs U MPOU3BEACHMS, TIOMyYeHHbIE CrIoco0aMu, aHaJIOTHY-
HbIMU poTorpaduu;

— reorpaduueckre, reoJIornIecKue U Apyrue KapThl, TUIAHbI, SCKU3bI U IIACTUYECKUE TPOU3-
BeJIeHUsI, OTHOCSIIINECs K reorpadun, Tonorpaduu U K APyruM HayKam;

— PEeKJIaMHBIE ITPOU3BEIEHNA (IIPOM3BEICHUS PEKJIAMBI);

— MIPOU3BOIHbIE MPON3BEICHUS (IIEPEBO/IBI M MHBIE MepepaOOTKHU JIOOBIX IIPOU3BE/ICHUN, B TOM
yrcnie 00pabOTKH, aHHOTAIIMH, pedepatsl, pe3ioMe, 0030pbl, MTHCLIEHUPOBKH, APAaHKUPOBKH, a TAKKeE
moOble pyrye MPOU3BeIeHHsI, TIPU CO3/IaHUM KOTOPBIX OCYIIECTBIIsIACh MepepadoTKa Jpyrux Mmpo-
W3BEACHUN );

— COCTaBHbIC Tpou3BeJcHUs (MOOble COOPHUKHM, SHIUKJIONEIUH, Oa3bl JAHHBIX, CIIOBAPH,
raseThl, IepUOANYECKUE N3JaHUS, AaHTOJIOTHH U 1IP.).
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K nanHHOI Kareropuu MOXHO Take NMPUYMCIUTH mporpammsl 1uisi 9BM, oxpaHsemble Kak
JIMTEepaTypHbIe TPOU3BEICHUSI.

He MoryT ObITh CITy’kKeOHBIMU TTPOU3BEICHUSAMMU:

— o(pumaTbHBIE JOKYMEHTHI TOCYJAPCTBEHHBIX OPraHOB M OPraHOB MECTHOTO CAMOYTIPABJICHH ST
MYHUIIMNAJIBHBIX 00Opa30BaHUM, B TOM YHMCJIE 3aKOHBI, IPyrieé HOPMATHBHBIE aKThI, CYJIcOHbIE pellie-
HU$1, MHbIE MaTepUaJIbl 3aKOHOIATENILHOTO, aJMUHUCTPATUBHOTO U Cy1eOHOTO XapakTepa, O(pUIaIIb-
HbIE JJOKYMEHTbI ME:K1yHAPOJHBIX OPraHU3alni, a TAaKXkKe UX O(UIUAIBHBIE TIEPEBOJIBI;

— TOCYJapCTBEHHbIE CUMBOJBI M 3HAaKM ((praru, repObl, opAeHa, JEHEeKHbIE 3HAKH), a TaKXkKe
CUMBOJIbI ¥ 3HAKA MYHHLIMTATIbHBIX 0Opa30BaHUN;

— MPOU3BEICHNsI HAPOIHOTO TBOpUecTBa ((PONBKIIOP), HE MMEIOIINE KOHKPETHBIX aBTOPOB;

— [IpOrpamMMmBbl TeJlenepeay, pacyucaHus TPAaHCIIOPTHBIX CPEICTB, TeJae(pOHHbIE CTPABOYHUKH.

ABTOpPOM CITy:XeOHOTO IIPON3BE/ICHUSI SIBJISIETCS PpAOOTHUK, BIOXKUBIINI CBOW TBOPUYECKUM TPYA
B ero cozfanue. Eciu B co3maHuu CitykeOHOTO MPOM3BECHUS TPUHUMAIIHA YIaCTHE HECKOJIBKO aBTO-
POB, TO MIMEET MECTO COABTOPCTBO. IIpy 3TOM JMIIa, OKa3bIBAOIIKE TOJIBKO TEXHUUYECKYIO (Halpu-
Mep, MoI00p MaTepUaIOB, BHIUEPUMBAHUE CXEM, JMArpaMM, TpapKOB) WM OPraHU3AIMOHHYIO O/
JEPKKY U HETOCPEICTBEHHO He BHECIIME TBOPYECKUI BKJIaJ B CO3[aHUE TPOU3BEACHHMS], HE MOTYT
CUMTATHCS €70 COABTOPAMHU.

ABTOpY Ciy)keOHOro MPOM3BENCHUsI NMPHUHAIJICKAT JIMYHbIE HEMMYIIECTBEHHbIE IpaBa, a
WCKJIIOYMTESIbHBIE TpaBa Ha WCIIOb30BAaHUE CIY)KEOHOTO MPOM3BENCHUS MpUHAIEKAT padoTona-
TEJIO0, €CJT TPYAOBBIM WJIM MHBIM JOTOBOPOM ME3KIy padoTofartesieM M aBTOPOM He MPeayCMOTPEHO
uHoe. HecMOoTps Ha TO UTO 10 3aKOHY MMYIIIECTBEHHBIE ITPaBa Ha CITyKeOHbIe TPON3BEICHU I TPUHA/T-
JexaT paboToAaTeNo, MeX/1y aBTOPOM M padoTofaTesIeM BO3MOKHO 3aKJII0YEHHE JI0TOBOPa, B KOTO-
POM paboToAaTes b MOKET MepeAaTh aBTOPY CBOE UCKTIOUUTENIBHOE MPABO MOJHOCTHIO WM YACTUYIHO.
OpnHako eci cirykeOHoe MPOU3BEeJCeHUE CO3/IaH0 B OpraHU3alusiX, (PMHAHCUPYEMBIX U3 OI0KeTa, TO
niepegaya MMYIIECTBEHHOTO MTPaBa He JIOMYCKAeTCsl.

ABTOp CIy)XeOHOTO TPOU3BEAEHMS TPH €ro HCIOJIb30BAHUM, MOMUMO 3apa0OTHOM IUIATHI,
MOXET TMOIYYHTh JIOTIONHUTEIBHOE BO3HATPAKICHUE 32 TaKOE MCIOIb30BaHue. [Ipr 9TOM BhITUIAuu-
BaThb aBTOPCKOE BO3HArpaxJaeHNe 00s3aHbl JINIA, KOTOPbIE UCHIONB3YIOT CITy:KEOHbIE TIPOU3BE/ICHHUS.
[TpaBo Ha aBTOpPCKOE BO3HArpakACHHE MOSIBIISIETCS Y aBTOpa CIIyKeOHOro Mpon3Be/IeHNs] He aBTOMa-
THUYECKH, & TOJIBKO B CITy4ae UCTIONb30BAHUS MIPOU3BE/ICHHUS.

C BcryrienueM B aeiictBue ['paxaaHckoro kogekca PO ¢ 1 auBaps 2008 r. cutyarus dop-
MaJIbHO U3MEHWJIAch B TIOJIB3Yy padoTHHUKA. B coorBercTBUM € a03. 2 1. 2 cT. 1295 T'K P® uckinoun-
TeJIbHOE TIPAaBO Ha MPOU3BecHUE OyeT MpUHAIeKaTh He padoToIaTeNo, a aBTOPY, eciiv padoToa-
TeJIb B TEUEHHE TPEX JIET CO JHS, KOraa Mpor3BeJeHre ObLIO MPEJOCTaBICHO B €r0 pacropsiKeHHe:

— HEe HAaYHeT MCIOJIb30BAHMSI STOTO TPOU3BE/ICHHS,

— He MepeIacT UCKIII0YMTEIbHOE MTPAaBO Ha HErO JIPyromy JIMILY WU

— HE COOOIIUT aBTOPY O COXPAHEHUH MTPOU3BECHUS B TalHE.

B . 2 cr. 1270 'K P® npuBeneH npumMepHbIi MepedeHb CIOCOO0B UCMIOIB30BAHM S, BKJTIOYAI0-
i ommHHAanuare nosunmii. CormacHo cr. 1229 Konekca, UcIionbp30BaHue JAaHHBIMU CIIOCOOAMU HE
MOJET OCYIIEeCTBIATHCS Oe3 cornacus npapoodnanarens. Ho B a63. 1 1. 2 cr. 1270 chopmymmupoBaHO
caMoe IIMPOKOE TOHSTHE MCHOJIb30BaHMS TPOU3BEACHNS (HEKOTOPbIE aBTOPHI HAa3bIBAIOT €ro «0Oe3-
OpEKHBIM»): «HE3aBUCHUMO OT TOTO, COBEPIIAIOTCS JIM COOTBETCTBYIOIINE JACHCTBUS B LEJISAX U3BJIE-
YeHUsl MPUOBUTM WK Oe3 Takou 1iesn». OHO He TPUCYIIe HUKAKUM JPYTUM pe3yJbTaTaM MHTEIIeK-
TYaJIbHOM JeSITEIbHOCTH M CPE/ICTBAM MHAMBHUIyaTu3ayu. Takoro noHsaTus ve 6buto M B 1. 1 1. 16

3akoHa 00 aBTOPCKOM npaBe49. Kak ormeuaer E. I1. I'abosiH, «yacth yerBeptast 'K P® npenycmar-
pYBaeT OTKPBITHIN NIepedeHb MPaB, MPUHAUIEKAIIMX aBTOPY 0OBEKTa MpaBa MHTEJUIEKTYaJIbHOM COO-
CTBEHHOCTH. Tako¥ mepedeHsb NpeacTaBisieT co00i rMOKYI0 KIacCU(HUKAIMIO JaHHBIX MPaB, BCIIE/I-
CTBHE YET0 MO3BOJISIET OCYLIECTBIIATH ITPOLYKTUBHYIO IIPABOBYIO OXPaHy TeX IpaB aBTOpa, KOTOPbIE

HE HAallIM IPsSMOro ykasaHus B 4yactu 4yerBeproi 'K PO.. »>%. Bmecre ¢ Tem, 10 MHeHHO A. A.
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JlykbsiHOBa, yroTpebieHre JaHHOW (POPMYIUPOBKY B COYETAHUU C OTKPBITHIM MEPEYHEM CIIOCOOOB
WCIIONIb30BAHUST «03HAYAET, YTO UCTOJIL30BAHUE JTIOOBIM CIIOCOOOM JAHHOTO TIPOM3BE/ICHHS JTIOOBIM
JIpyruM JUioM 3arpetieHo. [Ipu 3ToM Hurae He yKa3aHbl Mpefesibl JaHHOTO MOHATHSA. To ecTh pu
MPABOMPUMEHEHHUH TPeJIIaraeTcst ICXOAWTh U3 OOBIUHBIX MPEICTaBICHUI O TIOHATHUHU “HUCTIONIb30Ba-
HUE”, TIOJl KOTOPHIM (DAKTUIECKM MOKHO TOHUMATH JIIOOBIE JISCTBUS B OTHOIICHUM KaKOTO-JIUOO
oOBeKTa»" .

Henb3s He OTMETHTH, UTO TOJKOBaHME HOPMBI a03. 1 1. 2 cT. 1270 nprBOAUT K HEKOTOPHIM
NapaOKCaIbHBIM BBIBOJIAM: CITy’Ke€OHOE TMPOU3BE/ICHNE MPAKTUIECKU BCEI/la CUYMTACTCS UCIIONb30-
BaHHBIM padoTonaresieM. M, Kak 1Moka3biBaeT Cy[eOHas PAKTUKA, B CBSI3H C BBIIIEYKa3aHHBIMU OCO-
OEHHOCTSIMU TTPaBa, a TAKXKe CO CHelU(pUKON TPYAOBbIX OTHOIIEHUI Ha OTEUECTBEHHBIX MPEAIpU-
SATUAX paOOTHHUKY JIOCTATOYHO MPOOJIEMATUYHO JTOKa3aTh (PaKT HEHCIIONb30BaHUs paboTojaresieM
MIPOU3BE/ICHUSI.

[o Hamemy MHEHHUIO, COBEPIIIEHHO OYEBUHO, YTO camMa KOHCTPYKILIUS «CITykeOHOe Mpou3Be-
JeHue» B ICUCTBYIOIIEM 3aKOHOJATENILCTBE BEChbMa MPOTUBOPEUMBA U TPpeOyeT paCKpHITUS uepe3 psiji
MIPU3HAKOB, MTPUCYIIIUX OOBEKTY.

Tak, uccnenosarenu E. A. ViBanoBa, 0. B. AHTOHOBa 0TMeYaloT, 4To Ci1y:ke0HOe Mpou3Bee-
HUE JOJKHO 00J1aJaTh CAeAyIOIMMU TPU3HAKAMMU:

Tabauya 1
IIpu3HaKu cJay:Ke0HOro Npou3Be/1eHUsI 52
JIMUHBIM Co3sganue npoMsBeleHns [IpaBoBOi
TBOPYECKM BKIa BXOOWUT HENOCPENCTBEHHO M3IMEHAETC
paboTHMKA B B TPYIOBbIE (DYHKIMM VBOIbHEHWSA P
cospmaHue ofBeKTa paBoTHMKA MMEeeT 3HaYeH
paboTHUK KT
COBMECT
MecTo co3naHus Hcnons3oBaHme CirysxebHoe
(1a pabouyem MecTe MaTepPHAaIoB WIH MOMKeT OBITh C
WIKM goma) He ofopymoBaHMA pabouee BpeM:
BIMAET Ha paBoTomarend He npenenamMm, Ip
MpM3HaHWUe O3Had4aeT, YTO CO3gaHHOe 3TO BXOJIMUT B
Npou3BeaeHus MpOM3BELEHWE ABMAETCH paboT
CITYKeOHBIM CTy:KeOHBIM

B. B. COpOKHHaﬁT653 CYUTACT, YTO IIPU3HAKOM CJ'Iy>KC6HOl"O IMpOU3BCIACHUSA ABJIACTCSA OTHECC-

HHE €ro K IUIAaHOBBIM padOTaM COOTBETCTBYIOIMX HAyYHO-MCCIIEOBATENbCKUX YUPEKACHUI U BbIC-
mmx y4eOHbIX 3aBesieHuid. C 11espio onpeesieHnst IPaBoOBOTO pexXnMa B TOAOOHBIX cinyvasix [lnenym
BepxosHoro Cyna CCCP B nocranosienuu ot 18 anpesns 1986 r. «O npyuMeHeHnH CyaaMu 3aKOHO-
JaTeIbCTBA MPU PACCMOTPEHUH CIOPOB, BO3HUMKAIOLIMX U3 aBTOPCKUX MPaBOOTHOIIEHUI» yKa3al,
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YTO TUIAHOBOM CJIe/lyeT CUMTaTh paboTy, BHIIIOJIHEHNE KOTOPOU MPe yCMaTpUBAIOCh YTBEPKICHHBIM
IJIs1 aBTOpPA MHAMBUIYAIBHBIM IIAHOM, & TaKke OMyOJIMKOBaHHYIO paboTy, 3aYTEHHYIO C COIJIACHUS
aBTOpa B BHITMOJIHEHHE TIJIAHA €r0 PadOTHI.

['maBHBIMU OCHOBaHMSIMU ISl IPUAAHUS TTPOU3BEICHUIO, CO3IAaHHOMY PaOOTHUKOM, CTaTyca
CITy’KeOHOTO SIBJISIIOTCS JIBA YCIIOBUS:

— TepBbIM ¥ OCHOBHBIM MPU3HAKOM CITY’K€OHOTO TIPOU3BEACHHS SIBISIETCS HATMYNE TPYIOBBIX
OTHOILICHUH MEXy aBTOPOM IPOU3BEICHHS U paboTOaTeNEM;

— BTOPBIM MPU3HAKOM CITy’KeOHOTO MPOU3BECHUs SIBJISACTCS CO3/IaHNe TaKOrO MPOU3BE/ICHUS

o 4
B IIpejieiax TPYAOBbIX 00s3aHHOCTEN paéoTHI/H(a5 .

B GosplMHCTBE cilyyaeB B IOPUAMUYECKOW JIMTEpaType MpU NEepPeYrCIeHUH MPU3HAKOB CITy-
’KEeOHBIX ITPOU3BE/ICHMUIT, OOBIYHO IIPUMEHSIEMbIX HCCIIEIOBATESIMU, HanOosiee OOIUMU KPUTEPUSIMU
SBJISIOTCS CIIelyIOLIMe U3 HUX.

[epBbIM KpUTEpUEM CUMTAETCSl HATTMYKE TPYAOBBIX OTHOLIEHUH MeXIy paOOTHUKOM M pado-
tonareneM. B coorBerctBiu co cr. 16 TK P® TpynoBble oTHOmEHNS MKy paOOTHHUKOM M pado-
TOJaTesieM BO3HUKAIOT HA OCHOBAaHMM TPYIOBOrO JOrOBOPA, 3aKJI0YAEMOro B MMUCbMEHHOW (hopme.
TpynoBoii JOrOBOpP COCTABIISIECTCS B IBYX K3EMIUISpaX /sl KaKI0W CTOPOHBI U MOANMCHIBAETCs 00e-
MMM CTOPOHAMH. YKa3aHHbIN JI0OTOBOP SIBJISETCS OCHOBAHMEM JUIS M3JaHUs MpHUKas3a O MpUeMe Ha
paboTy U 3aIKCH B TPYJOBOM KHHKKE.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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