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IIpeaucaosue

[MpenyaraeMoe BHUMaHUIO YMTaTENsl y4eOHOE TTOCOOHe MpeJHA3HAUESHO 1151 N3YYeHHM ST KOHIIETI-
TyaJIbHBIX OCHOB IpaBa COOCTBEHHOCTH M CIIOCOOOB €ro 3amuthl. OHM paccMaTpHBaIOTCsI B CBETE
aKTYyaJIbHBIX TIO3UIIMI JIOKTPUHBI POCCUIICKOTO I'PaskIaHCKOTO IpaBa M Cy1eOHO-apOUTpaKHOM MpakK-
THKU. YUTeHBl U3MEHEHUs1, BHeceHHble B ['paxgaHckuil kogeke Poccuiickoit denepanyu B nocieq-
HUE TO/1bl, ¥ SBOJIIOLMS MPABOBBIX MO3ULIMI BHICILIMX CY/I0B MO PaCCMaTprUBAaEMbIM TEMAM.

Teopernyeckue MoNOKEHNs B X0/le U3JIOKEHUsI MaTepralia MoK PEIUISIOTCS aHAIM30M Ipelie-
JEHTHBIX PEIIeHUI POCCUICKUX CYIOB M MPOOJIEMHBIX BOIPOCOB LMBMJIMCTHKHA. AHAJIN3 CIIOPHBIX
BOIIPOCOB TpaBa COOCTBEHHOCTH B OTEYECTBEHHOM TI'PaXKIAHCKOM IpaBe MPOBOAUTCS B KOHTEKCTE
eBPOINENCKON MBUIMCTHYECKON Tpaauuuu. B 1enom yueOHOoe mocoOue Mpu3BaHO OTPa3HTh aKTy-
aJIBHOE COCTOSIHME TEOPUM U NPAKTUKK OTHOIIEHUI COOCTBEHHOCTH B cOBpeMeHHOM Poccuu, BKIIO-
Yast mpoOJIeMaTHKy MekyHapOJHOTO YaCTHOTO IpaBa.

JlaHHOE MocoOMe COCTaBJIEHO C YYETOM TEeMAaTHMUYECKOTrO IUIaHa LUBHJIMCTUYECKUX Pa3/IesoB
MEKOTPACIeBOM y4eOHOI nuciuruimHbl «[IpaBo cOOCTBEHHOCTH M CIIOCOOBI €ro 3alUThl» IPO-
rpammsbl Maructpatypsl CIIOI'Y no Harpaienvio «fOQpucnpyaeHIms» 1 MOXeT ObITh UCTIOTb30BaHO
Kak MMpY W3yYEeHUH U TPErofiaBaHiY JaHHOTO Kypca, TakK U MpH YIIIyOJIeHHOM M3yYeHUH I'pak/laH-
CKOrO IpaBa B LIEJIOM.

K nensam usyueHus JaHHON AUCLMIUIMHBI OTHOCUTCS MPEsX/Ie BCero o0yueHue CTyAEHTOB Ipa-
BIWJIHOMY TOHMMAaHHIO TPaBOBBIX HOPM, PETYJIMPYIONIMX OTHOIIEHUS COOCTBEHHOCTH. 3ajadyaMu
M3YyYeHUs JaHHOW AUCLIMIUIMHBI SBJISIOTCS: TO3HAHUE OCHOBHBIX MHCTUTYTOB, PETYJIUPYIOLIMX U3yYa-
eMble OTHOIIEHHSI; (POPMHUPOBAHKE Y CTY/ICHTOB LIEJIOCTHOW KapTUHBI OTHOIIEHUI COOCTBEHHOCTH, a
TaK’ke yMEHUsI POBOIUTH AaHAIN3 HanOoJIee CIIOKHBIX TEOPETUYECKUX MPOOJIeM, CBSI3aHHBIX C pery-
JIMpPOBaHMEM JaHHBIX OTHOIIEHWHA. BMecTe ¢ TeM HeoOXOIMMO YUUTHIBATh, YTO BOIIPOCH COOCTBEH-
HOCTH SIBJISIIOTCS TIPEJIMETOM pa3IMYHBIX OTpAciel MpaBa, O3TOMY B JAHHOM ITOCOOUH OCBEIIAIOTCS
JIAIIIb [IMBIJTMCTUYECKHE aCTIEKThI TOHSATHSI cCOOCTBEHHOCTH. Tak:ke HacTosiiee NocoOre HarpapJieHO
Ha MPUBUTHE CTYAEHTAM HABBIKOB TOJIKOBAHHUS MPABOBBIX HOPM, PErYJIMPYIOIIMX U3ydaeMble OTHO-
IIeHHs, 1 Ha (DOPMHUPOBAHUE YMEHHS MTPUMEHSATh COOTBETCTBYIOLIME HOPMbI IIpaBa B KOHKPETHBIX
’KU3HEHHBIX CUTYaLUX.

OcCoOeHHOCTH CTPYKTYpBl JJTaHHOTO IMOCOOMUSI OOBSCHSIOTCS YHUKAIBHBIM MEKOTPAC/IEBbIM
XapakTepoM yueOHOI JAMCUUIUIMHEL, [J1s MPErojaBaHusl [IMBUIMCTUYECKUX pa3/esoB KOTOPOH OHO
IIpeIHa3HAYEHO.

ITocobue cocTouT U3 Tpex pas3ielioB.

B paznene 1 onuceiBaetcst oOliee MOHsTHE NpaBa COOCTBEHHOCTH, €r0 COEpKaHKe, COOTHO-
IIEHHE C MTOHATHEM «BIajileHrne». Oco0oe BHUMaHKE yAesIeTcsl CIIOPHBIM BOIIPOCaM YUY€HHs O IpaBe
COOCTBEHHOCTH U X MPEJIOMJICHHIO B Cyl1eOHO-apOUTPaKHOM MPAKTHKE.

B pazgene 2 naHa oOmasi XapakTeprCTUKa CIIOCOOOB MPUOOPETEHHsI TpaBa COOCTBEHHOCTH M
NOIPOOHO PaCCMOTPEHBI BOIPOCHI €ro 3aiuThl. [Ipr 3TOM B (hoKyce BHUMaHUS OKA3bIBAIOTCS MTPEK/Ie
BCEro MpoOIeMHbIE U JUCKYCCUOHHBIE ACTIEKThI JAHHOM TEMbl, B OCOOEHHOCTH CBSI3aHHBIE C 3aIUTON
npaBa COOCTBEHHOCTHU Ha HeABUAMMOCTb. He 0001eHbl BHUMAHUEM aBTOPA U BOIPOCHI, HAXOAAIIH-
€csl Ha CThIKE MaTepUaIbHOTO M IIPOLIECCYaJIbHOTO MTPaBa, a UMEHHO MpodsieMa KOHKYPEHLIMH PUTSI-
3aHMi, pacripeaeneHns: OpeMeHH JOKa3blBaHU s, aKTUBHOM 1 MACCUBHOM JIETUTUMALIWY.

B pazpene 3 paccMOTpeHBI BOPOCH ITpaBa COOCTBEHHOCTH B MEX/IyHAPOJHOM YaCTHOM IIpaBe,
T. €. B OTHOLIEHUSX, OCJIO)KHEHHBIX MHOCTPAHHBIM 371eMeHTOM. OHHU OMMCHIBAIOTCSI B OCHOBHOM C
UCIIO/Ib30BAHUEM SMITUPUYECKOI 6a3bl, cC(DOPMUPOBAHHON B pe3yJibTaTe pacCCMOTPEHUS B CyJax pas-
JIMYHBIX TOCYIAPCTB CHIOPOB, CBSI3aHHBIX C TPAHCTPAHMYHBIM 0OOPOTOM KYJIBTYPHBIX [IEHHOCTEH.

Hacrosiiiee nzaanue — oiHO 13 IEPBBIX MOCOOMH, yUUTHIBAIOIINX OTPakeHUE B CYAeOHO-apOnT-
PaXHOW NMpaKTUKe MAcIITaOHBIX KOHLenTyaubHbIX M3MeHeHudl 'K P® nocnennux ser. Ilo stoit
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MIPUYMHE €T0 LIeJIEBOM ayTUTOPHEN SIBJISIOTCS HE TOJNBKO CTYAEHTBl MaruCTPaTyphl MO HAITPABJICHUIO
«Opucnpynenius», HO ¥ YHUBEPCUTETCKIE TIPENOaBaTeNv, U UHbIE MPEJCTABUTENN I0PUANIECKON
HAYKU U MPAKTUKH. B M3BeCTHON Mepe yueOHOe MocoOue yUUTHIBAeT U UMEIOIIUECs IPOSKTH pedop-
MUPOBAHHUS BEILHOIO IpaBa B Poccuu.

[NockonpKy 1aHHOE TOCOOUe SIBNSIETCS KOJUIEKTHBHBIM TPYIOM, KaXKIIBIi U3 €r0 pas3/iesioB B
CTWJIMCTHKE U MaHepe T0/IauM MaTepraia HeceT Ha ce0e mevaTh caMOOBITHOIO aBTOPCKOTO CTHIISL U
TMOJIX0/1a K U3JIOKEHUIO PACCMATPUBAEMBIX BOIIPOCOB, OT YHU(DUKAIIMN KOTOPHIX aBTOPCKHIA KOJLIEK-
THB CO3HATEJIbHO OTKa3aics. B To ke Bpemsi pazHooOpasue (hopMbl U3JIOKEHHUST PA3INUHBIX TEM He
MCKJIIOYAeT KOHIETITYaIbHON OIHOPOIHOCTH TMOAXOAOB K MPEIMETY pacCMOTPEHHsI, YTO 0OeCTieun-
BaeT cofepKaTebHOe eMHCTBO U3IaHUS.
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Paznea 1
IloHsaTHE M coaepKaHUE MPaBa
COOCTBEHHOCTH, €r0 OrpaHNYeHUsI

B coBpemMeHHOM OT€YeCTBEHHOM T'paskJIaHCKOM IpaBe olllee MOHATHE MpaBa COOCTBEHHOCTU
naercs B cT. 209 I'paxnanckoro konekca Poccuiickort ®@enepauuu (nanee — 'K P®). Teker stoit
HOPMBI U Oy/IeT MPUHST 32 OCHOBY /ISl PACCMOTPEHHsI BOIIPOCa O COAEPKAHUU TAaHHOTO TOHSATHSI.

Wtak, 0ObEKTOM Halllero BHUMaHUs OyJeT CIIeIyOnHiA TEKCT:

Crarbs 209. ConepxaHue nipaBa COOCTBEHHOCTH

1. CoOCTBEHHWKY TMpHHAIUICKAT TIpaBa BJIAJEHUs, TIOJNB30BaHUS U
pacnopsiKeHusi CBOMM UMYIIECTBOM.

2. CoOCTBEHHHK BIIpaBe MO CBOEMY YCMOTPEHHIO COBEPIIATh B OTHOIICHUU
MIPUHAJIEKAIIEr0 eMy UMYIIECTBA JII0ObIe JeHUCTBHS, He TPOTUBOpEYAIle 3aKOHY
Y MHBIM IPABOBbIM aKTaM M HE HapYIIAOIIME IpaBa M OXPaHsEMble 3aKOHOM
MHTEPECHI IPYTHX JIMII, B TOM YKCJIe OTIYXJATh CBOE MMYIIECTBO B COOCTBEHHOCTh
APYTUM JIMIIaM, TlepelaBaTh WM, OCTaBasCh COOCTBEHHUKOM, IpaBa BIIAJICHUS,
MOJb30BaHUSI U PACHOPSIKEHUsI MMYIIECTBOM, OTAaBaTh MMYILECTBO B 3aJior U
00pEeMEHSTh ero IPYruMH CIIOCOOAMH, PACTIOPSIKATHCSI UM HHBIM 00pa3oM.

3. Bnagenue, nosib30BaHue U pacOpsiKEHUE 3eMIIel U JPYyTUMU TPUPOAHBIMU
pecypcamu B TOM Mepe, B KaKOM MX OOOpOT IOIMycKaeTcs 3aKOHOM (cT. 129),
OCYIIECTBIISIIOTCS UX COOCTBEHHHMKOM CBOOOIHO, €CIIM 3TO HE HAHOCUT yiepoOa
OKpY’KaIOILIeH cpeie U He HApYIIAET MPaB M 3aKOHHBIX MHTEPECOB [IPYTUX JIUI.

4. COOCTBEHHMK MOXET TIepefiaTb CBOE€ HMMYIIECTBO B JOBEPUTEIHHOE
yIlpaBjieHUe JpyroMmy Juily (JOBEepUTEeIbHOMY yrpaBisioniemy). Ilepenaua
UMyIIecTBA B [IOBEpUTENIbHOE YIpaBJIEHUME HE BIEYET [epexoga Ipasa
COOCTBEHHOCTM K  JIOBEPHUTEJIBHOMY  YIPaBISIOIMEMY, KOTOpbIA  00s3aH
OCYIIECTBJISATh yIpaBJieHHWe WMMYIIECTBOM B WHTepecax COOCTBEHHHMKA WA
YKa3aHHOTO UM TPEThEro JIULA.
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§ 1. [IpaBo cOOCTBEHHOCTH KaK a0COJIIOTHOE MPABOOTHOIIEHHE

B ycnoBHsIX orpaHUYeHHOCTH PECYPCOB IIPABO COOCTBEHHOCTH CTAHOBUTCS OJJHUM U3 MEXaHU3-
MOB pa3pelleHrs] COLMATLHOTO KOH(IMKTA, BOZHUKAIOIIETO U3-32 HECOPa3MEPHOCTU MEX Y MOTpeo-
HOCTSIMU JIIOJIEW U IOCTYITHBIM KoimdecTBOM Omar. CyTb COOCTBEHHOCTH 3aKJTIOUAETCS] TPEXK/e BCETro
B OTTPaHUYEHUU «MOETO» OT «4YKOTO» U B TOM, UTO 51 MOTY JIeJIaTh CO CBOEH BEIIIbIO TO, YTO HE MOTYT
JenaTh ¢ HeW Jpyrue, — He MOTYT, IIOCKOJIbKY B IIPOTUBHOM CJIydae K HUM BO3MOKHO TIPUMEHEHHUE
rOCY/IapCTBEHHOTO TIPUHY K ICHUSI.

Camo 1o cebe yCTaHOBJICHHE BO3MOXHOCTU «BJIafI€Th, TOJb30BATBCS M PACTIOPSKATHCSI»
BEIIIbIO HE TACT HU MPABOBOT0, HM SKOHOMHUECKOTO 3(pheKTa 0 TeX Mop, MOKa COBEPIICHHUE TeX Ke
AefCTBUIA He OyAeT 3ampeleHo OcTaIbHbIM JuiaM'. TIo3ToMy MMEHHO 3ampeTuTeNbHbIA MOMEHT B
COOCTBEHHOCTH MMeeT KOHCTUTYHpYIolllee 3HauUeHue: «be3 OTHOIeHUs pyTruX JIMIl K TpUHaIeKa-
el COOCTBEHHUKY BEIIM KaK K UyXOW He ObUTO OBl ¥ OTHOIIICHHUSI K Hell cCaMOro COOCTBEHHHMKA KaK
K CBOel»2. Be3 COOTBETCTBYIONIMX 3alPETOB, aAPECOBAHHBIX OCTATBHBIM JIMIIAM, 3TO Oy/IeT MPaBOM
«BCEX Ha BCE», «ECTECTBEHHBIM COCTOSTHHEM», 0 KoTopoM mucai T. ['066c¢: «[Ipupona nana kaxaomy
MpaBoO Ha BCE. DTO 3HAUMUT, YTO B MOIIMHHOM €CTECTBEHHOM COCTOSIHUH, T. €. PaHblle, YeM JIOIH
00513JTMCh APYT TIepe/i IPYroM KaKUMH Obl TO HA OBUIO COTJIAIICHUSIMU, KaKIOMY OBLJIO TIO3BOJIEHO
AenaTh BCe, YTO eMy ObUIO YTOJHO U 1O OTHOIIEHUIO K KOMY Obl TO HU OBUIO, U BJIAJIETh, MOIB30-
BaThCSl, U3BJIEKATh TUIOABI U3 BCETO, YTO OH XOTeJN U rae Mor... OfHaKo 1Jis JIIofiel B BBICIIEH CTe-
MIeHU HeyIOOHO, YTOOB! OHM 00J1a/1a7Ti TIOI0OHOTO pojia OOIIMM IMPAaBOM Ha Bce, MO0 JISHCTBHE ITOTO
MpaBa TOYHO TAKOE ke, KaK ecyii Obl COBCEM HE CYIIECTBOBAIO HUKAKOro mpasa. [Toromy 4To XOTS
KaXXIbI ¥ MOT OBl CKa3aTh O BCAKOM BeIX: “DT0 MOE”, OH, OJHAKO, HE MOT OBl ITOJIb30BAThCA €10 W3-
3a coce/a, KOTOPBIH, pacnosarasi paBHbIM IPAaBOM U PaBHOM CHJIONM, YTBEPXKJall Obl, UTO Ta e Belllb
MIPUHAJICKUT eMy»°.

[ToaTOoMy MMEHHO 3ampeTUTeIbHbIe HOPMBI, TPU3BAHHBIE OTPAAUTH YIIPABOMOUEHHOE JIUIIO OT
BCEX OCTAJIbHBIX, MOCTABUThH €r0 B UCKJIIOUMTENIHHOE MOJIOKEHNE B OTHOIIIEHUH BEIllM, U KOHCTUTY-
upytot abcomotHoe npaso. K. I1. [To6enoHocueB mucan: «I[IpaBo Ha Benb BO30YKAaeT BCEOOIIYIO
0e3yC/IOBHYIO OTpUIIATEIEHYIO 005S3aHHOCTh OTHOCUTENIBHO XO3MHA BEIM — HE AeaTh HIUYEro, 4To
MOTIJIO ObI HAPYIIIUTD €TO MPABO»*.

Takum 00pazoMm, MpaBo COOCTBEHHOCTH B KOHTMHEHTAJILHOW MPABOBOM TPAAUIIM OMpees-
eTcsl KaKk pa3sHOBHJHOCTh a0COIOTHOTO MpaBa (aOCOMIOTHOTO MPaBOOTHOIIEHHsT). Takoro poaa mnpa-
BOOTHOIIEHHS XapaKTepU3YIOTCS TEM, YTO B MX paMKax YMpPaBOMOYEHHOMY CyObeKTy (IpaBooOa-
JaTeJT0) MPOTUBOCTOAT BCe O€3 CKIIIOUEHHs JPYyTHUe JIIA; ITPU STOM O00SI3aHHOCTb 3THX MOCIESIHUX
SIBJISIETCS] TIACCUBHOM U 3aKJII0YAETCSl B TOM, YTOOBI HE MPEMsATCTBOBATh YIPABOMOUYEHHOMY JIUILY.
Takoro poa MpaBOOTHOIIEHH S CKJIA/IBIBAIOTCS B TEX CIIy4YasiX, KOrua 4ei-To CyObeKTUBHbIN MHTEPEC,
MPU3HABAEMBII TPABOM, MOKET OBITh PeaTU30BaH CAMOCTOSITENIHO — HY’KHO TOJIbKO, YTOOBI €ro 00s1a-
JaTeNio He MPensTCTBOBAIM. TakoBO, B YaCTHOCTH, M TIPABO COOCTBEHHOCTU — COOCTBEHHHUK CaMo-
CTOAITEJIFHO peai3yeT CBOM MPaBOMOUMs (HalpuMep, BIaJeeT U MOJIb3YeTcsl BEIblo), He HYKIasCh
B Yb€I-TO aKTUBHOM NIOMOIIH. [{7151 COOCTBEHHMKA BaKHO JPYroe — YTOObl HUKTO HE MPEeTsITCTBOBA
eMy B peann3aliuy CBoero narepeca. Ecim jxe cOOCTBEHHUKY TOHaIOOUTCS Ube-TO COACHCTBHE B pea-
JIM3aIUHA KaKOrO-TO MHTEpeca, CBA3aHHOTO C MPUHAIeKAIeld eMy Belllblo (HarpuMep, He0OXOIMMO
Oy/IeT MPOU3BECTH PEMOHT 3TOHM BEIW U T. I1.), COOCTBEHHUK MOXET OOpaTUThCS 3a CONCHCTBHEM
K JIpyroMy JIMIly, KOTOPOE MOXKET STOT MHTEpEeC yIOBJIETBOPUTh. B mociesHeM ciydae nepes Hamu

! Toznep P. dxoHomuueckuit ananmms npasa. CII6., 2004. C. 42.
2 Toacmoii 1O. K. K ydeHuio o npase cobcrennoctH // TlpaBoBenenue. 1992. Ne 1. C. 16.
3 roeec T Punocopckre ocHOBaHMA yueHUs o rpaxkaanuse. Munck, 2001. C. 29, 31.

* MoGeoonocyes K. 1. Kypc rpaxnanckoro npasa. T. 1. M., 2003. C. 69.
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KJIACCUYECKOe 00513aTeIbCTBO — OTHOCUTENILHOE TIPABOOTHOIIIEHUE, B KOTOPOM MHTEpEC MpaBoooIia-
Aateiisd YIOBJIETBOPACTCA HE €0 CO6CTB€HHI>IMI/I Il@ﬁCTBI/IHMI/I IMpU HEITPOTUBJICHHUU BCEX TTPOYMX JIMLI,
a 3a cyer JIeUCTBUH (M Oe3/IefCTBYS) IPYToro orpeaeIeHHOro JIUIA.

WponnyHoe 3aMeuaHre 0 TOM, YTO B TAKOM ciIydae JiioOoe JINIO, puodpeTas OylnaBKy, BCTY-
naeT B MPaBOOTHOIIICHUE, B YACTHOCTH, C TOTTEHTOTaMH B A(pprKe, UMEIoIIee CBOeH LIeJTbl0 yKa3aTh
Ha CXOJIACTUYHOCTh M W3JIUIIHIO TEOPETH3UPOBAHHOCTb TAKOM CXEMBI, SIBJISETCS 0OJiee OCTPOyM-
HBIM, YeM CIipaBeIuBbiM. [IoHMMaHKe TpaBa COOCTBEHHOCTH KaK aOCOMIOTHOTO MPABOOTHOIICHUS
BITOJIHE JIOCTYITHO ISl JTIOOOTO pa3yMHOTO YesloBeKa, He 0OPEeMEHEHHOTO I0pHIMUECKIM 00pa30oBa-
HUEM: IUIA KaXXOO0ro OYCBHUIHO, YTO 1YKOC 6paTb HEJIb34; B TO K€ BPEMA KaKJIOMY ACHO U TO, YTO
SIBJISIETCSL HE UyXKUM, a €r0 COOCTBEHHBIM.

Cyl1ecTByeT, OIHAKO, U TOYKA 3PEHUsI, B COOTBETCTBUH C KOTOPOW BCe aOCOJIOTHBIC MpaBa, B
TOM YHCJIe ¥ TPABO COOCTBEHHOCTH, CYIIECTBYIOT BHE MPABOOTHOIICHHIA®.

5 06 s10M eM.: Poibanos A. O. AGComoTHbIe npasa u npasooTtHoueHus // [IpaBosenenue. 2006. Ne 1. C. 129-142.
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§ 2. O0beKT mpaBa COOCTBEHHOCTH

Wtak, mpaBo COOCTBEHHOCTH €CTh Pa3sHOBUIHOCTb AOCONIOTHOTO HMMYIIECTBEHHOTO IpaBa
(abCOMIOTHOTO MMYIIIECTBEHHOTO MPABOOTHOIIEHUs). UTo ke BbIIENsAeT MpaBO COOCTBEHHOCTH B
CaMOCTOSITEJIbHYIO KaTeropuio?

B oreuecTBeHHOI HayKe rpakIaHCKOTO MIpaBa — KAk COBPEMEHHOM, TaK U B «KJIACCUYECKOM»,
JOPEBOMIOLIMOHHON, — TPAJUIIMOHHO YKa3bIBAETCS HA TO, YTO BUJIOBBIM OTJIMYHEM IpaBa cCOOCTBEH-
HOCTH OT JPYTUX aOCOTIOTHBIX MMYIIIECTBEHHBIX ITPAB BHICTYIMAeT 00BbEKT 3TOro npasa. Hanpumep, I'.
®. [lepmieHeBUY MHCATT, YTO IIPABO COOCTBEHHOCTH MOXET UMETh CBOMUM OOBEKTOM TOJIBKO Mare-
pUaANIbHBbIE TTPEAMEThI»®. DTa TOUKa 3peHHs] MOAAEPKUBACTCS U COBPEMEHHON OTEYeCTBEHHOM JOK-
TPUHOM rpaxgaHckoro npasa. Hanpumep, B. A. [lo3opiieB ykasbiBaeT: «OOBEKTOM MpaBa cCOOCTBEH-
HOCTH MOTYT OBITh TOJIBKO MaTepHajbHbIe BEIlf, OrPaHUYEHHbIE B IIPOCTPAHCTBE» .

Mexay Tem 3Ta yOeKJeHHOCTb KaK Mpexaed, Tak 1 cefiuac He OCHOBBIBAETCS Ha MIPSIMOM YKa-
3annn 3akoHa. Ctatbsa 209 'K PO B neiicTByIomell peiakiiuii TOBOPUT O TOM, YTO COOCTBEHHHUK
BIIpaBe 10 CBOEMY YCMOTPEHHIO COBEpIIATH JII0ObIE JEMCTBHS B OTHOIICHUN MTPUHAJIEKAIIETO eMy
MMYIIECTBA, T. €. Ha3bIBaeT B KauecTBe 00BbEKTA MpaBa COOCTBEHHOCTH JIOBOJIBHO PA3MBITYIO KaTero-
pPMIO «MMYIIIECTBO», a HE Belllb Kak TesiecHblid npeamMeT. Ilpu stom cr. 128 T'K P®, nocesenHas
00BbEKTaM T'pakIaHCKHX TMPaB, YKa3bIBaeT HA TO, YTO KATETOPUsl «MUMYIIIECTBO» SIBJISIETCS] POIOBOU
— B Hee BXOJAT Kak BellY, TaK U «MHOE UMYILECTBO»: Oe3HATUYHBIE IEHEKHBIE CPEICTBA, OE3J0KY-
MEHTapHbIe IIEHHbIE OyMaru, UMyIIeCTBEHHbIE TpaBa.

OctopoxHOCTh TepMuHONIOruu puHATOro B 1994 1. 'K P® moxer ObiTh 0ObsICHEHA TeM,
YTO OTHECEHHE K OOBEKTaM IpaBa COOCTBEHHOCTH TOJIBKO BelIeH (T. €. TeJIECHbIX, OCA3aEMbIX Tpe[-
METOB) CBOWCTBEHHO HE BceM mpaBoropsakaMm. CuMTaercs, 4TO Ha HACTOSILIEM 3STarle pa3BUTHS
Hallero rpak/IaHCKoOro IMpaBa eMy HauOosiee pOACTBEHHbI I'pakJaHCKUe 3aKoHojaTenbcTBa ['epma-
Huu U Hunepnannos. [lepBoe — MOCKO/IBKY OKa3ajlo HAa OTEYECTBEHHYIO IIKOJy YaCTHOIO IpaBa B
KoHle XIX — Hayasie XX B. CTOJIb MOITHOE BJIMSIHUE, YTO OHO COXPAHSJIOCh M MOCJE PEBOIOLMUU.
Bropoe — nmockonbky pa3padoTka HoBoro poccuiickoro I'K mpoxoauia mon BAusiHUEM HOBEHIIEro Ha
tot MmoMeHT ['K Hunepnannos, npunstoro B 1992 r.° M Hemerkoe, 1 roJiIaHACKOE MPaBO HUCXOAAT
U3 TOTO, YTO MPABO COOCTBEHHOCTH MOXET CYIIECTBOBATh TOJIBKO Ha Belllb, TOHMMAEMYIO B Y3KOM
CMBICIIE — KaK MaTepualibHBIi, Oonee Toro, TenaecHslid npeamet (§ 90 ['epmMaHCKOro rpaxaaHcKoOro
ynoxenus (nanee — ['TY), cr. 3:2 'K Hupnepnannos).

B 10 e Bpemsi He MeHee aBTOpUTETHAs YaCTHOMpaBoBasi Koaudukaiws (6osee Toro, MIMEHHO
Ta, B KOTOPOW, KaK MPUHSTO CYUTATh, U MOSBUIOCH COBPEMEHHOE MOHMMaHKE MTpaBa COOCTBEHHOCTH )
— 'K ®panimm oTHOCHT K 00BEKTaM MpaBa COOCTBEHHOCTH M HEMaTepUasibHble OOBEKTHI (CT. 529).
Tak *e 1mocTynaer, HanpuMep, U OIUH U3 HOBEUIIMX €BPOINENCKUX I'paxJIaHCKuX KojaekcoB — ['K
Yexuu (§ 1011).

[Toxoxas cutyarys CJI0XUIaCh U B TPAAULIMOHHO MTPOTUBONOCTABISAEMON KOHTUHEHTAJIbHBIM
MIPaBOIOPSIIKAM aHIJTIOCAKCOHCKOW chcTeMe. Eciu ormycTuThb cTosiiee 0COOHSIKOM IPaBoO Ha 3€MUITIO
(real property), B OTHOIIEHUH «BEITHOCTH» OObEKTa KOTOPOrO COMHEHWI HE BO3HUKAET, JBUXKH-

6 Hlepwenesuu I'. ®. Kypc rpaxganckoro npasa. Tyna, 2001. C. 219.

7 Jozopyes B. A. IlpuHIMnManbHbIe YepThI TpaBa cOOCTBEHHOCTH B ['paxkpanckom kozekce // I'pasknanckuit kogekc Poceuu. Ipo-
oremsl. Teopust. ITpaktuka: ¢6. mamsatu C. A.Xoxsosa. M., 1998. C. 23.

8 Cm., Hanp., cT. 420 1. X CBona 3akoHOB rpaxkgaHckux. [K PCOCP 1922 r. ycraHapnmBal, 4TO «IIPEAMETOM YaCTHOW COO-
CTBEHHOCTU MOKET OBITb... BCSIKOE UMYIIIECTBO, HE U3BATOE U3 YacTHOro 06opota» (cT. 54). 'K PCOCP 1964 r. Tak)e ropopmi 06
HMyIIeCTBe, a He 0 Bemy: «COOCTBEHHUKY NPUHAJIEXKAT [IpaBa BJIAJICHUs], TOJIb30BAHUSI U PACIOPsDKEHHs] IMYIIECTBOM B ITpefienax,
YCTaHOBJIEHHBIX 3aKOHOM» (CT. 92).

? Cm., Hanp.: Feldbrugge F.J.M. The codification process of Russian civil law // Lawmaking for Development. Explorations into

the theory and practice of international legislative projects / ed. by J. Arnscheidt, B. van Rooij, J. M. Otto. Leiden, 2008. R 231-244.
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MOe MMYIIECTBO (chattels personal) paznensieTcss Ha Belld B COOCTBEHHOM CMBICTIEe CJIOBa (choses
in possession) U Tak Ha3blBaeMble HEMaTepuasibHbIE BellU (choses in action) — pa3HOTo poja Mpasa,
MHTEJUIEKTyaJIbHasi COOCTBEHHOCTD, IO B YCTAaBHOM KaruTaie u T. 1. '

B Takoii o6cranoBke pazpadoruriku 'K PP BrosHe 0cO3HAHHO MOIJIM OCTaHOBHUTHLCS HA Tpa-
IUITUOHHO-HEUTPAILHOM OIMCAHUU OObEKTa MpaBa COOCTBEHHOCTH IPH TIOMOIIY TEPMUHA «UMYIIIe-
CTBO».

Bripouem, cucremarnyeckoe TonkoBanue HopMm pazi. 2 'K P®, mocesmieHHOro mnpaBy coo-
CTBEHHOCTH, MOKAa3bIBAET, UTO OOBEKTAMH IPaBa COOCTBEHHOCTU (KaK M JIIOOOTO JAPYroro BEIHOTO
MpaBa) MOTYT OBITh TOJBKO MaTepHaibHble 0OBEKTh. TONBKO TaKue 0OBEKTH MOKHO MOTEPSTh, YHU-
YTOXKUTh, Tiepenarh U T. A. [IomoOHOM JTOTMKON pyKOBOICTBOBAIACh B CBOE BpeMsi M PenakimoHHast
KOMMCCHS 10 cocTaBiieHHio I'paskianckoro yinoxeHus: Poccuiickoil umnepun npy aHajause A0peBo-
JIOIIMOHHOTO 3aKOHO/IATENILCTBA; TI0 €€ MHEHHIO, TOT (paKT, YTO MPaBO COOCTBEHHOCTH MOXKET CYIIle-
CTBOBATb JIMIIIb HA TEJIECHBIE BEIIH, TIOATBEPKJACTCS HE CTOJIBKO COAECPKaHUEM IPUBEICHHON BbIIIIE
cT. 420, CKOJIbKO cofepKaHUeM TOC/IEAYIOIINX CTaTel, MOMEIIEHHBIX B IIaBe O MpaBe COOCTBEHHO-
CTH, U3 CMBICJIa KOTOPBIX C OUYEBUIHOCTHIO CIIEIYET, UTO «3aKOH MOJ] 0OBEKTaMH MIpaBa COOCTBEHHO-
CTH pa3yMeeT TOJIBKO BEIlN TeJeCHbIe» .

HecmoTpst Ha yOeAUTeIbHOCTh TAKOTO MOIX0/1A U €r0 TPAJUIIMOHHOCTh B POCCUIICKOM YaCTHOM
MpaBe, COIlache COBPEMEHHOW JOKTPHHBI IO BOMPOCY OOBEKTA MpaBa COOCTBEHHOCTU CJIOKHIIOCH
JMIIb B NOcse/iHee BpeMsi. Eciu ere HelaBHO BEJIHMCh CIIOPBI O TOM, IPUMEHUMBI JIU MOJI0KEHUS O
BEIIIHBIX [TPaBaxX K TAKUM aKTHBaM, Kak O€3[JOKyMEeHTapHbIe IIeHHbIe Oymaru, 01 B yCTABHOM Kallu-
TaJie, SHeprusl pa3IMYHOrO Pojia, TO B HACTOSIIIEE BpeMsl ITPaBO COOCTBEHHOCTH BCE K€ B MOJIABIISIO-
111eM OOJIBITMHCTBE CTy4aeB MOHMMAETCs KaK MPaBO Ha TEJECHBIN MpeMeT — Bellb. Henb3s ckasarh,
YTO OJOOHBIE CIIOPHI BOBCE KaHynu B JleTy, onHako rmpoekT HoBo# penakiuu ['K P® (nanee — [po-
exT m3meHenui 'K, [TpoekT)!? B yacTi NOJIOKEHUH O BELHBIX MPaBax, KOTOPBIN B KAKOW-TO CTENIEHH
SIBJISIETCS] KBUHTICCEHIIMEN POCCUICKON LIMBUIMCTUUECKON MBICIIH, MTPEJIaraeT MpsiMo YyCTaHOBUTD,
YTO TOJIBKO TeJIeCHasl BEIllb MOXKET ObITh OOBEKTOM IpaBa COOCTBEHHOCTH (KaK M APYTMX BELTHBIX
paB).

10 Bridge M. G. Personal Property Law. New York, 2002.

1 I'paxnanckoe ynoxenue Poccuiickoit mmnepun: [TpoekT Boicodaiitie yupeskIeHHOH Pe1akKITMOHHOM KOMUCCHU TI0 COCTABJICHUIO
I'paxnanckoro ynoxenus. CII6., 1902. Ku. 3, T.1.C.57.

12 [MpoexT PenepabHOro 3akoHa Ne 47538-6 «O BHeceHUM U3MEHEHHUI B YacTu MepByI0, BTOPYIO, TPETHIO U YeTBepTyIo I paskiaH-
ckoro konekca Poccuiickoit ®enepaniny, a Takxke B OTAENbHBIE 3aKOHOJATENbHbIE aKThl Poccuiickoit Penepaiyn» (0(pULHANBHO He
my6mmkoBacs, foctynet B CIIC «KoncynbrantILnoc»).
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§ 3. IllonsATHE IPaBa COOCTBEHHOCTH

Onpenenenue Toro, 4eM MpaBo COOCTBEHHOCTH BBIJIEIISIETCS U3 TPOUMX aOCOIIOTHBIX ITPAB, e1le
HE JaeT HaM MIOHMMAaHUs TOTO, YTO K€ MPaBO COOCTBEHHOCTU COOOM npezcTasisieT. To, YToO MOKHO
Ha3BaTh SIPOM OMpeieieHus IIpaBa COOCTBEHHOCTH, B CT. 209 'K BRIIAAUT Tak:

CoOCTBeHHUK BIpaBe MO CBOEMY YCMOTPEHHUIO COBEpIIaTh B OTHOILCHUU
MPUHAJIEKAIIEr0 eMy UMYIIEeCTBa JII0ObIe ASHCTBUS. . .

[epen Hamu onpeesieHe npaBa cOOCTBEHHOCTH, KOTOPOE MOKHO Ha3BaTh KJIACCUYECKUM; OHO
OYEHb IIOXOXKE Ha TO, 4TO npeaaraer cT. 544 ¢ppanuysckoro ['K (nanee — PI'K):

CoOCTBEHHOCTh €CTh npaBO IOJb30BATBCA W PaACNIOPAKATBCA BEIIaMU
HanOoJsIee a0COTIOTHBIM O6p330M, C TeM YTOOBI MOJIB30BAHUE HE SBISAIOCH TaKHUM,
KOTOPOE 3alpeICHO 3aKOHAMH HUJIN pETJIaMEHTAMMU.

HecmoTtps Ha KaxkyIylocsi OYeBUIHOCTh MMOJOOHOTO OIpeesIeHus, Takoe MOHMMaHKe TpaBa
COOCTBEHHOCTH — CPaBHUTEJILHO HeJlaBHee TOCTHKEHUE HAyKH I'PakIaHCKOrO IpaBa.

Cratps 544 OI'K He 3psi MpUBOIUTCS B KauecTBe dTajioHa. YacTo Ha3bpIBaemasi JIereH1apHoM,
oHa B 1804 r. 3akpenuia MPUHIMIHAIBLHO BaKHOE ISl EBPOIEHCKON HAyKW YaCTHOTO TpaBa IMOHM-
MaHMe TpaBa coOcTBeHHOCTH. [Ipu aToM, kKak u Bech PI'K 1804 r., mpeyiaraeMoe UM OrpejiesicHre
IpaBa COOCTBEHHOCTH He OBLJIO OTKPOBEHHEM — 3TO ObLJIO 3aKpellyieHre Pe3yJIbTaTOB MHOTOBEKOBOTO
pasButus'®. [Toromy u 6ykBaibHOe comepxkanue cT. 544 ®I'K — b BepimmHa avicoepra. [ToHATH
CMBICJT CKa3aHHOTO B HEl W €ro 3HavyeHWe IS Pa3BUTHSI MHCTHTYTa MOXKHO, JIMIIbL OOPaTHBIIUCH
K MCTOPUU Pa3BUTHS KOHIIENIIMU ITpaBa COOCTBEHHOCTH, Bellb IPABO COOCTBEHHOCTH MOXET ObITh
MOHSATO HE ITyTeM JIOTMUYECKOTO aHaI3a, HO JIMIIb KaK Pe3y/IbTaT UCTOPUUYECKOTO pa3BuTHs. B vacT-
HOCTH, ITPABO COOCTBEHHOCTH KaK B KOHTHHEHTAJILHOM, TaK U B OOIIIeM ITpaBe He MOXKET ObITh TIOHSTO
0e3 oOpareHus K uctopur peoganmszma ‘4,

To, 9TO COBpeMEHHOE I'PakAAHCKOE MPaBO POAOM M3 PUMCKOTIO Mpasa, — 3To akcroma. [Topoi
MOYHO BCTPETUTh YTBEPKJIEHHS, YTO COBPEMEHHOE TIOHATHE MpaBa COOCTBEHHOCTH YYTh JIM HE B
TOTOBOM BHJI€ YHACJIEJOBAHO KOHTMHEHTAJIbHOU MPABOBOW TPAJAUIIMEN HETOCPEACTBEHHO U3 PUM-
CKOro mpaBa. Mexay TeM, Kak CIpaBeJIMBO OTMEYAETCsl UCCIIEIOBATEISIMUA, KOTOPBIE CTIEIUAILHO
3aHUMAJIICh BOITPOCOM Pa3BHUTHS IIPaBa COOCTBEHHOCTH, TO MOHSTHE «HE COXPAHSIOCh B HEU3MeEH-
HOM BH/I€ B ITPOIOJKEHUE BCETO XOa PA3BUTHSI PUMCKOTO I0PUMIECKOTO OITbITa, TTPOIOIKABIIETOCs
MOYTH B T€YCHUE TPUHA/ILIATH BEKOB» 3.

Konebanusi puMCKOro mnpapa B ONUCAHUM MPABOBOTO (peHOMeHa MPUHAIC)KHOCTH BEIH HE
MIPOCTO 3HAYUTEILHBI — OHM JI0 CUX TTOP MPOJOJIKAIOT OKa3bIBaTh BIMSHUE HA MHCTUTYT TpaBa coO-
crBeHHOCTU. OTHA M3 TaKUX TOYEK «IIPUJIOKEHHUsI CUJIbI» — 9TO KOHKYPEHIIUs MOJeJIel YHUTapHO!
Y pacCIIEIUICHHOW COOCTBEHHOCTH, T. €. TO POTUBOCTOSTHHE, KOTOPOE He YTPATHIIO aKTYaJIbHOCTH JIO
cHx mop'®.

VHUTapHas: MOJIEJTh IpaBa COOCTBEHHOCTH BhIpakaeTcsi (DOPMYJIOi «OjIHA BEIlb — OIHO IPABO
COOCTBEHHOCTH» (B ClTydae C 0OIIel COOCTBEHHOCTBIO IMPABO COOCTBEHHOCTH OJTHO, HO TTPUHAJIJICKHT

13 Gordley /. Myths of the French Civil Code /1 The American Journal of Comparative Law. 1994. Vol.42, no 3. P. 504.
14 Cases, Materials and Text on Property Law / eds. Sjef van Erp, Bram Akkermans. Oxford; Portland, Oregon, 2012. P. 53.

1 - o
3 Conuoopo Mapyommu JI. «AOcomoTHasE COOCTBEHHOCTb» M «OTHOCHUTEJIbHAsI COOCTBEHHOCTb» B €BPOMEICKOH IPaBOBOM HCTO-
pun // IpeBHee npaso. Tus Antiquum. 2004. Ne 2. C. 8.

16 Haripumep, [I.B.[loxneB B padore «Mex/yHaponHas Mojielb TPacTa U yHUTapHAasl KOHLIEMLMs IpaBa COOCTBEHHOCTH» yKa-
3biBaeT: «[IOHATHIIHO-TIpaBOBast KBaIM(PUKALIUA COBPEMEHHOI POCCHIICKON KOHCTPYKLIMM COOCTBEHHOCTH JIOJKHA UCXOIUTh U3 KOH-
LENTYaJIbHOTO MPOTUBOINOCTABJICHUS] YHUTAPHON U pa3lesIeHHON coOCTBEHHOCTH» (Joowcoes /1. B. MexiyHapoiHasi MOJE/b TPAacTa 1
YHHUTApHasl KOHLIENIMs 1paBa coocTBeHHOCTH // YenoBek u ero Bpems: JKusHb 1 padota ABrycra PyGaHosa / coct. u otB. pea. O.
A.XazoBa. M., 2006. C.251).
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OHO HECKOJIbKMM Jinam). MIHBIMU coBaMu, HEBO3MOXHO CYIIIECTBOBAaHME HECKOJIBKUX CaMOCTOsI-
TEJIbHBIX MPaB COOCTBEHHOCTH HA OJIHY BEllb.

B omaure ot yHUTapHOUM MOZe M MOJIe/ b PACIIETUICHHO! (VUK pa3zie/IeHHON) COOCTBEHHOCTU
TMOJIPa3yMeBaeT, UTO B ClIy4ae, «eCId UMYILECTBO SIBJISAETCS MOTEHIIMATbHBIM UCTOYHUKOM HECKOJIb-
kux (pyHKIUH (utilitates), TO OHO MOXET MPUHAJIEKATb CYOBEKTY TOJIIBKO B TOM, UTO KacaeTcst OTHOM
WJIM HECKOJIbKMX KOHKPETHBIX (PYHKIMI, B TO BpeMs Kak APyrue JMIia MOTYT ObITh 0OJIagaTessiMu
APYTUX TpaB HA Ty Xke Belb»!”. KakIplil u3 yrpaBOMOUEHHBIX JIUII ITPY 3TOM OyJeT CUMTAThCS COO-
CTBEHHMKOM BEII[M B YaCTH €€ OIpe/IeNIeHHON mojie3HocTy. Harprmep, OTHO JIMIO MOXET ObITh COO-
CTBEHHMKOM 3eMEeJIbHOTO YYacTKa Kak MacTouIna, a Apyroe — COOCTBEHHUKOM TOTO ke Y4acTKa AJis
YCTAaHOBKH BETPSIKOB BETPOIIEKTPOCTAHIINY.

Pumckoe mipaBo B cBoeM pa3BUTHUM 3HAIO 00e Momenu 'S, [Ipu 3ToM B KJIaCCUYECKYIO 3I0XY,
BEPOSITHO, MOKHO TOBOPUTH O (DOPMHPOBAHUM MOJIENM TpaBa COOCTBEHHOCTH, HAIOMHHAIOIIEH B
1IEJIOM COBPEMEHHYIO YHUTAPHYIO MOJEb KOHTHHEHTAIbHBIX MpaBonopsiakoB. [Ipodnema, oqHako,
3aKJII0YAETCs B TOM, UTO KJIaCCHMUYECKasi 9110Xa, CTaB BbICOYAMIIIEl TOUKOW pa3BUTHS PUMCKOTO I1paBa,
He ObUTa B 3TOM Pa3BUTHUM TOCeAHel. Perenims puMckoro nmpaBa eBpornencKoil MpaBoBOM KyJIbTY-
POIl SIBJISIETCS 3aC/IyTroi CKopee I0CTUHUAHOBBIX [lurecT, a Belb ¢ KJIACCMUYECKOro Meprofa A0 MOsIB-
nenus [Jurect B cpepe rpaB Ha BeIM MTPOU3OIILIA BaXKHBIE U3MEHEHHS: paclipoCcTpaHeH e MOy YkIH,
HarpuMep, Tak¥e BelHbIe ITPaBa, Kak SM(pUTEB3UC U cynepdurmii'’. Bungumo, nMeHHO SM(pUTEB3UC
U cynepduuuil cTalyd TeM KaMHEM MPETKHOBEHMS, KOTOPbI BO3JEMCTBOBA HA MPEACTABIECHUE O
npaBe COOCTBEHHOCTH U MPEONpeNesiil pa3BUTHE TOr0 MHCTUTYTA Ha BeKa Briepen. OIHaKo BpeMs
MX HACTYNWJIO CIIUIIKOM IO3IHO IJIsS TOrO, YTOOBl MPUBJIEYh BHUMAHHUE IOPUCTOB KJIACCUYECKOTO
niepriofa. [1o 3Toii n MHOW MPUYMHE TPAKTOBKA MX MTPABOBOU MPUPOBI BHI3BAJIA B PUMCKOM TIpaBe
MO3AHEro Nepuoja onpeaeaeHHbie TpygHocTu. imneparops ®eonocuii 1 Banentunuan, Hanpumep,
B OJJHOM U3 CBOUX KOHCTHUTYIHH (434 T.) rOBOPAT 00 SM(PHUTEBTAX KaK O COOCTBEHHHUKaX 3eMin?’. D10
HE CITy4aiHO: SM(UTEB3UC TPAJUIIMOHHO CUMTAETCS BEIHBIM MPABOM, HarOoIee OMU3KUM IO CBO-
eMy COIepKaHUIO K IpaBy coOCTBEHHOCTU. COOCTBEHHO, SM(UTEBT C IKOHOMUUECKOW TOUKH 3PEHUS
1 ObLT HACTOSIIIUM COOCTBEHHMKOM BEIIIM: OH MMeJT ITPaBO Ha BCE IJIOABI BEIllM, IPaBO COBEPIIAThH
YJIyUIlleHds] BEIIM M Jake MEHSITh CIoco0 BO3JEbIBaHMS 3eMIIN>!. DMPUTEBTY MPEIOCTaBISIIUCH
WCKH, JIOCTYITHbIE COOCTBEHHUKY: BUHAWKAIIMIOHHBIN U HETaTOPHBIN (C TIPUCTaBKOW ufilis, T. €. «IpH-
MeHsieMble 10 aHAJIOTUW») W, €CJIM B TOJb3Yy YJYacTKa ObLT YCTAHOBJIEH CEPBUTYT, Actio confessoria
(utilis). Bonee Toro, aM(UTEBT MOT MOJIb30BATHCS U BJIA/IEIbYECKON 3allIMTOM, & 3TO O3HAYAET, YTO OH
MIPU3HABAJICS BJIACIONIMM B CBOMX COOCTBEHHBIX MHTepecax. To e MOKHO CKa3aTh 1 O CynepQuInm.

B. A. CaBenbeB roBOpHUT O TOM, YTO CJIOKHOCTPYKTYPHYIO MOJIENIb COOCTBEHHOCTH MOXKHO
BBISIBUTH JJa’K€ B PUMCKOM IpaBe KJIACCUYECKOTO Mepuojia pedb UAET O CHCTEME BYX CaMOCTOS-
TEJIbHBIX BEIIHBIX TIPAB Ha OJIHY BEIllb — proprietas-ususfructus®’. Cogepkanue rpas y3yppyKTyapus,
cynepdunmapus 1 3MPUTEBTa, a Takke NMpU3HaBaeMasi pUMCKHAM IPAaBOM CaMOCTOSITENIBHOCTb MX

17 Coauoopo Mapyommu JI. «AGCOMIOTHASI COOCTBEHHOCTb» U «OTHOCHTEIbHAS COOCTBEHHOCTh»... C. 11.

18 «HeonpoBepxumoe NeiCTBIE B PUMCKOI TPABOBOM CHCTEME MOJIENN YHUTAPHOM, a0COMIOTHOM 1 aOCTPAKTHOM COOCTBEHHOCTH
HE PacHpOCTPAHSIOCh Ha BCIO MCTOPHIO PUMCKOIO Ipasa... HarmpoTuB, Kak yxe sICHO MOKa3ald HEKOTOPHIC aBTOPhI, B TEUCHHUE MX
TPHMHA/ILATHBEKOBOTO MPABOBOTO OIBITA PUMJISTHAM OBUIA U3BECTHBI TAKXKe JApyrue (popMmbl MPHHAICKHOCTH, CBOIMMBIE, B OOLIEM
BHJIE, K JBYM TIOHSTHSIM, KOTOpbIE COBpEMEHHAsI HAyKa MMEHYeT “COOCTBEHHOCTD, (DYHKIIMOHATILHO pasziesieHHas™» (Tam xe. C. 11).

19 Dmcutensuc chopmupoBaics B 'perun B IV B. 1o H. 3. BripoueM, oH ObLT M3BECTeH Takke B mpakTuke Erunra (rae, mo
HEKOTOpbIM CBEJICHUAM, ¥ BO3HUK Brepsble) U Kapdarena. B pumckoe npaso smguressuc souesn He nosauee III B. H. 3. (cM., Hanp.:
Van Zyl D. 5. History and Principles of Roman Private Law. Durban, 1983. P. 193; Hosuuxuti M. b. OCHOBBI pUMCKOTO I'paXJaHCKOTO
npasa. M., 2007. C. 109; Rome G. W. An Elegy for Emphyteusis // Civil Law Commentaries. 2008. Vol. 1, issue 2. P. 3).

20 Beneouxmos A. B. TocynapcTBeHHast colpanicTuyeckas cooctBeHHOCTh // BenenuktoB A. B. MI30paHHble TPy/Ibl 1O TpakJaH-
ckomy mpasy. T. 2. M., 2004. C. 77.

21 Sohm R. The Institutes of Roman Law. New Jersey, 2002. P. 268.

22 Cagenves B. A. [TpoGnema pa3neneHHON COOCTBEHHOCTH ¥ COBPEMEHHast TEOPHsI POCCUICKOTO TpakJaHcKoro npasa // XKypHan

poccewuiickoro npasa. 2008. Ne 4 (CIIC «KoncynpranTILmoc»).
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MHTepeca MPUBOJIAT, TI0O MHEHHIO YYSHOTO, K BO3MOKHOCTH OICHKH 3TUX KOHCTPYKITUH KaK MPOsIB-
JIEHWI pa3/ieleHHOW COOCTBEHHOCTH .

Takum 06pa3om, CylecTBOBaHHE HanOOJIee TIOJTHBIX BEIIHBIX MPaB, OCTABJISIONIMX MIPABO cOO-
CTBEHHHMKA MPAKTUYECKHU «TOJIBIM» MTPABOM, CIIOCOOCTBOBAJIO TIOSIBJICHUIO UJIEW PACIIETITIEHHOM CO0-
CTBEHHOCTH, COIJIACHO KOTOPOH y BelH MOXeT ObITh O0Jiee OTHOTO COOCTBEHHUKA.

Bripouem, cama TeopeTrueckas pa3padOTKa KOHIIETIIIUN Pa3ieiecHHOWM COOCTBEHHOCTH ObLIa
OCYIIIECTBJIEHa, KOHEYHO, YXe He pUMCKMMHU lopuctamu. Ee co3manume — 3aciyra cpemHeBeKo-
BOU 1opuctipyaeHIu. OOIIEen3BecTHO, YTO B (heOIaIbHOM IpaBe MpaBO COOCTBEHHOCTH Ha 3EMUITIO
UCTIONB30BAJIOCH [Isi KOHCTPYMPOBAHUS COMATbHOM nepapxum 2. CeHbOp Haless1 CBOEro Baccaia
3eMJIeid, ¢ TeM YTOOBI MOCIICHUM, TOTyvasi COIePKaHUe C ITOM 3eMJIH, CITYKHIT ceHbopy. CeHbop,
riepeaB 3eMJTI0, HO COXPaHsisl TUTYJ Ha Hee, ToITydyall BO3MOKHOCTh KOHTPOJIMPOBATh MPEAaHHOCTh
CBOETO Baccalia, KOTOPHIA, B CBOIO OUepe/lb, MpuoOpeTal (pakTHUECKMA KOHTPOJIb 32 TIPEIOCTABIICH-
HOU eMy 3eMJIeH.

CpenHeBEeKOBbIE IOPUCTBI CTOJIKHYJIMCh C HEOOXOAMMOCTHIO ONKCATh STH OTHOIICHUS TIPH
MOMOIIT PUMCKUX TMPABOBBIX KOHIIENTOB 32 HEMMEHWeM WHBIX. [[1s Havyasia, UCHONIb3ysl PUMCKHIA
MIPUHIIUII, COTJIACHO KOTOPOMY IPaBO €CTb JIMIIIb TaM, TJIe €CTh COOTBETCTBYIOIIHIA UCK, IJIOCCATOPHI
CO3JIJI YYeHUe 0 COOCTBEHHOCTH IO aHaJIoruu (dominium utile) Kak 06 OTHOIIIEHWH K BEIIU CO CTO-
POHBI TOTO, KTO YIIPABOMOUEH 3asIBJISTh BEIIHbIE UCKU «IO aHAJOTum» (utilis)*. OTTaIKUBasCh ke
OT OYEBHHOTO CXOJCTBA MOJIOKEHHS Baccasa U 3M(QHUTEBTa, OHU MPU3HATUA ITO MPABO HE TOJIBKO
3a 3M(UTEBTOM U cynepdHIapreM, HO, TI0 aHAJIOTHH C HUMH, U 3a BaccajioM. Tak ObLIO cO31aHO
yUeHHe O pas3fieieHHON cOOCTBeHHOCTH (dominium divisum)?, B paMKax KOTOPOTO IMPaBO COOCTBEH-
HOCTH Pa3lIessuioch MEKAY CEHbOPOM M €ro BaccajioM (Baccaiamu). [leppoMy mpuHajiexkana Tak
Has3bIBaeMasi BEpXOBHasi COOCTBEHHOCTb, BTOPOMY — COOCTBEHHOCTb TIOMUMHEHHAs; TP STOM HHUKTO
u3 (peoganbHBIX COOCTBEHHUKOB He 001a/1asl BCei BOBMOKHOMW TOJTHOTOM TPaB Ha BEllb.

B npuHIume, 310 yyeHrne MOXHO MPUMUPHUTHL U CO BCTPEYAIONIMMCS B PUMCKUX MCTOYHHKAX
yKa3aHHeM Ha HEeBO3MOXHOCTH CYIIIECTBOBAHHS Y OIHOM BEIM JBYX COOCTBEHHMKOB: KaXk[IbI U3
HUX SIBJISIETCS] COOCTBEHHUKOM B OTHOIIIEHUH ONPe/ie/IeHHON (DYHKIIMM BEIly, T. €. IPABOMOYUS COO-
CTBEHHUKOB HE TePEeCeKaMCh, U B KAKOM-TO OTHOIICHUU KaXKIbIA U3 COOCTBEHHUKOB OBLT €IVH-
CTBEHHBIM?’,

Bnpouewm, yxe ¢ cepeaunbl X1V B. (1346 r. — 6utBa npu Kpecr), Kak nonaraior HEeKOTOpbie
uccreIoBaTeny, aroxa eofann3Ma HaYMHAeT KJIOHUThCA K 3aKary 2. TIpakTH4ecKu OIHOBPEMEHHO
BO3HUKAET TCHJICHIIMS K MTHOMY TIOHMMAaHHIO TIpaBa cCOOCTBEHHOCTU. CUnTAeTC S, UTO BAXKHOW BEXOM
Ha 3TOM TYTH CTAJIO ONpeeieHue, TaHHOe MpaBy COOCTBEHHOCTH M3BECTHEUIMM opuctomM XIV
B. Bapromnom (Bartolus de Saxoferrato, 1314—1357): «CoOCTBEHHOCTh €CTh MIPABO IMOJTHOTO PACIIO-
PSKEHUSI TeJIECHOM BelIbl0 — TIOCTOJIbKY, TIOCKOJIBKY 3TO He 3arpelieHo 3akoHoM» >, Dta (opmyna
T0/Ipa3yMeBaeT MOJTHOTY PacHopsDKEeHNs] IPUHAJIeKAIIEH COOCTBEHHHUKY BEIbl0, HECOBMECTUMYIO C
KOHIIETIIIEN pacIIerIeHHOTO IpaBa COOCTBEHHOCTH, B paMKaX KOTOPOM KaIblil U3 COOCTBEHHUKOB
TaKo¥ NotHOTOM He 00namaeT. [ToqoOHast KOHIETIIU I TOHUMAaHUS ITpaBa COOCTBEHHOCTH, BIIPOUYEM,

23 Tam xe.

2 Peonammsm ects «OpraHu3aIys oOIIeCcTBa BCEIEIO IOCPEICTBOM 3eMENTLHOTO fepkanusi» (Stubbs W. The Constitutional History
of England: In Its Origin and Development. Vol. 1. Oxford, 1903. P.274. URL: http://www.efm.bris.ac.uk/het/stubbs/Constitu-
tionalHistoryv01.pdf (mara obpamenus: 02.06.2017)).

%5 Beneouxmos A. B. TocynapcTBeHHas conpanuctiyeckas coocrBenHocTs. C. 108.

26 Tam sxe.

27 Tam xe.

*¥ Lobingier Ch. S. Rise and Fall of Feudal Law // Cornell Law Review. 1933. Vol. 18. Issue 2.

» Coaudopo Mapyommu JI. «ADBcOMOTHASI COOCTBEHHOCTb» U «OTHOCHTEJIbHASI COOCTBEHHOCTh» ... C.39.

30 Cy1iecTByeT, BIpo4yeM, U Jpyroi B3nisAg Ha poib baprona (Rufner Th. The Roman Concept of Ownership and the Medieval
Doctrine of Dominium Utile // The Creation of the Tus Commune: From Casus to Regula. Edinburgh, 2010. R 127-142). Kak 6b1 TO
HHM ObLIO, OnpejiesieHre OblI0 UM IaHO UIMEHHO B TAKOM BHJIE, U BIOC/IE/ICTBMM OHO MOIJIO XKHUTb CBOEH COOCTBEHHOMH KU3HBIO.
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He ObUIa HOBOM: peyb IUIA O KOHLIENIIMKA YHUTApHOU coOcTBeHHOCTH. [lockonbky Bapron mosnb3o-
BaJICs CNIaBOM Benmyaniiiero opucta CpeqHUX BEKOB, a €r0 MHEHUE — O€3yC/IOBHBIM aBTOPUTETOM !,
BbIBeIeHHast MM (popmyJia MmpaBa COOCTBEHHOCTU CTajla OCHOBOW JJIsI TIOC/IEAYIOIINX WU3bICKAHWN B
9TOM HallpaBJICHUH.

[MocTeneHHO BepxoBHAs COOCTBEHHOCTh, TONYUYMBINAS Ha3BaHHWE «apPUCTOKpATUUeCKasi»,
«(peonasbHast», CTaNa BOCIPHHUMATBHCS KAaK HECTIPAaBEAIMBOE OOpeMEeHEeHHEe MMYIIECTBA «HACTOsI-
I1Iero» COOCTBEHHHMKA, BJIAJICIONIEro 3eMyIell 1 0OpadaThIBAIONIETO €€, Beb BCE COlIepKaHue TaKOM
dbeonanbHON cOOCTBEHHOCTH (haKTUUYECKU CBOIMIIOCH K TIPaBy MOMYYEHHs PA3HOTO pojia IEHEKHBIX
WJIA HATYPAJIBHBIX BBHITIIAT OT TIOMYMHEHHOTO COOCTBEHHMKA. B WacTHOCTH, BO PpaHIMU K HAYaITy
Peomortuu 1789 r. b HEMHOTHE U3 MEJIKUX COOCTBEHHUKOB «BJIAJICNIU 3eMJICH B TIOIHYIO COO-
CTBEHHOCTb M He 00s13aHbI ObUTH TUIATUTH XOTsI Obl UMHIINA UM KaKOK-HUOY/Ib TPYroy MoJaTH B Kave-
CTBe MMPU3HAHUSI TOMEINYbET0 MIpaBa BIaJeHus» *2. B pe3y/brare OIHOW U3 IBUKYIIMX CUJT — €CITU He
r71aBHON — Benukon (ppaHIily3cKor peBOJIOIUY CTAJIO CTPEMJIEHUE YHUUTOXUTD (heoJaIbHble OTHO-
IIIeHUs, T. €. B KOHIIE KOHIIOB CTPeMJICHUE K WHON — YHUTAPHON — MOJIEJIM MTOCTPOCHUSI OTHOIIICHUI
COOCTBEHHOCTH.

I'paxx naHCcKO-TIPaBOBBIM MaMATHUKOM PpaHITy3cKoi peBomoluu U craia cr. 544 OI'K, koro-
pas oBTOpsieT ckazanHoe bapronom: «CoOCTBEHHOCTh €CTh IIPABO MOJIb30BAThCS U PACTIOPSIKATHCS
BelamMu HanOosiee aOCOMOTHBIM 00pPa30M, C TeM YTOOBI TIOJIb30BAHKE HE SIBJISTIOCH TAKMM, KOTOPOE
3arpeleHo 3aKOHAMU WU periaMeHTaMu». Ha (ppaHITy3cKuX MITHIKaX YHUTApHAS MOJIENTb COOCTBEH-
HOCTH paclpoCTpaHWIach OYTH IO Beell EBporie, a 0TTyna — MB poCTBEHHbBIE CTpaHaM-pelieieH-
TaM MPABOMOPSIKY B APYTUX YACTSAX CBETA.

Bnpouem, Mozenb paciernieHHoro npasa cooctBeHHocTH rnocie npuHaTus PI'K ve ucyesna
M3 YaCTHOTO TpaBa KOHTHHEHTaJIbHOW EBporbl; Oosee TOoro, oHa He mcyesna gaxke w3 (ppaHiry3-
ckoro rnpasa. [Tocie npunstus PI'K kak «mepexuTok peogaibHoi COOCTBEHHOCTH» ObUT 3aKJIeMEH
sM(puTeB3UC, BIIpOUEM, KaKk OKa3ajaoch, HeHaaoiuro. Kaccanmonnslii cyn yxke B 1822 r. He TOIBKO
MPU3HAJT BOBMOKHOCTb YCTAaHOBJIEHUS SM(PUTEB3KCa, HO U yKa3aJl Ha TO, YTO IPH S3TOM IIPOUCXOIANT
paciieruieHre rmpaBa cOOCTBEHHOCTH Ha domaine directe v domaine utile’.

Tam ke, Kyga MTHIKK (PPaHITy3CKUX PEBOMIOIMOHHBIX OATAILOHOB HE NOTSAHYJIUCH, cTapast
MoOJIeJTh TpaBa COOCTBEHHOCTH MOTJIa M BOBCE COXPAHUTHCS B HEMPUKOCHOBEHHOCTU. Tak CIlyuu-
JIOCh, HaNIpUMep, B ABCTpHH, KOTopast BO BceoOiiieM rpaxaanckoM yinoxeHnu 1811 r. (HelHE He Jiei-
ctByomui § 357) coxpaHuia Moesb IpaBa COOCTBEHHOCTH, PaCIICIICHHOTO Ha dominium utile v
dominium directum.

IMomumo ABCTpum 3TO pasiesieHre Ha KOHTUHEHTE ObLJIO COXPAHEHO (M COXpaHseTCsl A0 CHUX
nop) B 'K Ucnanuu. Ucnanckuii I'K (ct. 1636, 1638) HazbiBaeT COOCTBEHHHMKA 3eMETbHOTO yUacTKa
1 3M(pUTEBTa «CO-COOCTBEHHUKaMW» (conduenos) — COOCTBEHHUKOM TIPSIMbIM (dominus directum)
U noguuHeHHbIM (dominus utile). Takyo e TEPMHHOJIOTHIO UCTIONB3YIOT, HAIPUMEpP, OCHOBAHHbBIE
Ha mozenu OI'K I'paxnanckuii koneke bpasumun 1916 r. (cr. 678) u aevictByiomui I'pakganckuii
konekc [lyapro-Puko (ct. 1497), koTOpBIE BMOJIHE MOXHO OTHECTU K KOHTUHEHTAJBHBIM MTPABOIIO-
psnkam. B mocieHeM ciryuyae 3aKOH MPSIMO YCTaHABIIMBAET, YTO B CHITY SM(UTEB3HCA JIUIIO TIepeIaeT
apyromy dominium utile (el dominio util), coxpansis 3a codout dominium directum (el dominio directo).
006 smmuteBTte Kak dominus utile roBoput u cT. 310 'K ManbThl.

Poccus, kak u3BecTHO, B 1812 1. Takke cymena OTOMThCs OT (PpaHIly3CKOM SKCTIAHCHHM, B 4aCT-
HOCTH OT npsmoro 3aumcTBoBaHus PI'K. XoTs cunraercs, 4To B UTOre B OTEYECTBEHHOM MPABE BCE
e Bo3oOsagasia ujiesi yHUTapHOU COOCTBEHHOCTH, OTHAKO OCMBICIEHHE OTHOIIEHUI COOCTBEHHOCTH

3! Ero nasbisam 1 «KOPMYHUM IOPHCIIPYIEHIIN», U «CBETOUeM IpaBa» (lucernaiuris).
32 Kponomkun I1.A. Benmkast ®panirysckas pesomonust 1789-1793. M., 1979. C. 103. — Cwm. Takxe: Toxeuav A. be. Ctapslii
TIOPsZIOK | peBommorws / riep. ¢ ¢pp. M. Penopooit. M., 1997.
33 Gordley /. Myths of the French Civil Code. P. 504.
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B KaTerOpUsIX «paciieryiecHHON COOCTBEHHOCTH» ObLJIO CBOMCTBEHHO POCCHICKOW IUBIITUCTUIECKON
JIOKTPUHE Ha BCEM MPOTSIKEHWH ee UCTOPUH U 3a4acTylo JaeT o cede 3HaTh 0 cux nop*. B vact-
Hoct, M. M. Cnepanckuii nucait: «MMyIiecTBo HaHATOE, XOTS M TIPUHAJIICKHUT B COOCTBEHHOCTD
MepBOHAYATIBHOMY €r0 BJIaJIeNbIly, HO B Mpeeiax HaliMa v JJOKOJIe CPOK HE MHUHYJI, OHO MpUHAIe-
KHT TaKXkKe U HaHUMaTe 0. TOT 1 Jpyroil UMEIT Ha Hero MpaBo COOCTBEHHOCTH, HO B Pa3HBIX IPaHU-
11aX; OMH Ha BpeMs U 10 YCJIOBUIO, a JPyror HaBCer/ia, UCKJIovasi, OJHaKo ke, Bpems Haiima. Cre-
J0BaTeJIbHO, TIpaBa 0OOUX CYTh IpaBa OorpaHudYeHHbIe» . B cBolo ouepenp, [1. 1. Meiiep B eKuusx
IO MpaBy COOCTBEHHOCTU BBICTYIAJT POTHB «BCTPEUAIOIIETOCs B MPAKTUKE MPU3HAHUS HETIOJTHOTO
npaBa COOCTBEHHOCTH 32 JIMLIOM, KOTOPOMY NIPUHAJICKHT MTPABO BJIAJCHUS U MOTb30BAHUS BEIIBIO»,
YTO CBU/ICTEJILCTBYET O COXPAHEHUH B MPAKTUKE UMEHHO TaKOTO MPECTaBICHH >,

Onpepenenue mpaa coocTBeHHOCTH, naBaeMoe cT. 209 'K P®, He npocTto noeropsiet ¢paH-
Iy3ckuii obpaserr. OHO TBITaeTCs ere Oojiee YeTKO yKa3aTh Ha YHUTAPHBIA XapakTep MmpaBa coO-
CTBEHHOCTH B HaIlIeM TpaBe: COOCTBEHHUK BIIPaBe M0 CBOEMY YCMOTPEHHIO COBEPIIATH B OTHOIIEHUN
MIPUHAJIEKAIIETO eMy UMYIIECTBA 00ble IeUCTBUs, He TIPOTUBOPEYAIIEe 3aKOHY U WHBIM TPaBO-
BBIM aKTaM M He HapyIlalye MpaBa U OXpaHseMble 3aKOHOM MHTEepPEeCHl Ipyrux Jumil. MHbpMHU c1o-
BaMH, y BEIlX MOXKET ObITh TOJIBKO OJVH COOCTBEHHHMK (pa3 OH MOXKET COBEPIIIATh JTIIOObIC TEUCTBUS).

BesyciioBHO, OTIENBHOrO paccMOTpeHHsl TpeOyeT Mojieslb TIpaBa COOCTBEHHOCTH, TIPHHSTAs B
cTpaHax oOIIero npaea (common law). Pedb olIeT 0 mpaBe Ha HEJBHUKUMOCTb, TIOCKOJIbKY yUeHHE
0 MpaBax Ha ABMKMMOE UMYIIECTBO B aHITIO-aMEPHKAHCKOM IpaBe pa3pad0TaHO B ropa3o MEHbIIEH
creneHu?’.

Cucrema npaB Ha HEJIBUKUMOCTh B aHTJIMHCKOM IpaBe CJIOKHEe KOHTUHEHTAJIBHOM CUCTEMBI
— ¥ HEe TOJILKO B CHJTy NIPU3HAHUS PacIIelIeHHON cOOCTBeHHOCTH. Eclii B KOHTUHEHTAJILHOM IpaBe
B €r0 COBPEMEHHOM COCTOSIHUM €AMHOE M HEJIeTMMOE MPaBO COOCTBEHHOCTH MPOTHUBOIIOCTABIISIETCS
OrpaHWYEHHBIM BEITHBIM IMpaBaM ((PYHKITMOHAJIBLHO OrPaHMYCHHBIM TIpaBaM Ha Belllb, IPaBO COO-
CTBEHHOCTH Ha KOTOPYIO MPUHAJICKUT JIPYroMy JIUILY), B AHIJIMACKOM TpaBe ekl Habop (pyHK-
[MOHAJILHO OI'PaHMYEHHBIX MPaB COOCTBEHHOCTH TaKe MOXKET MPOTHBOIOCTABIATHCS MpaBaM Ha
yyxue Benu. [lepBasi Kateropusi HOCUT Ha3BaHue estates in land, Bropas — interests in land’s. Obe
KaTeropuu NomnaaaioT B OfHy Oosiee o0IILyIo — proprietary rights.

dopmanbHO Best 3eMJIsl B AHIIIMM U Y3JIbCe T10 ceil IeHb puHaasiexkut KopoHe, oaToMy CToNb
ke (popMaIbBHO MaKCMYM, Ha YTO MOXET PACCUMTHIBATh YACTHOE JIUIIO, — 3TO MOMYYUTH MPABO MOJIb-
30BaHUsI 3eMeJIbHBIM y4acTKoM. M x0T coOcTBeHHOCTh KOpOHBI Ha 3eMJTI0 IaBHO yKe cTajia Mpak-
THUYECKH He OoJiee 3HAYMMBIM MHCTUTYTOM, YeM y4yacTHe KOPOJIEBH B YIPABJICHUH T'OCYIApPCTBOM,
crcTeMa TpaB Ha HEeJIBUKMMOCTh, C(hOPMHUPOBABIIASCS TIOJT BIIMSHUEM STOUN KOHIIETIITUH, TPOIOJIKAET
CYILIECTBOBATb.

Nrak, maxe mMakCMMaJbHBIA OOBEM TpaB Ha 3eMEJIbHBI yYacTOK C TOYKU 3peHHsT OYKBBI
AHTJIMHCKOTO TpaBa ecTh He OoJiee YeM BO3MOXKHOCTD TOJIb30BAThCS THUM Y4acTKOM?®. DTa BO3MOK-
HOCTb TIOJIb30BaThCSl U €CTh TO, YeM OOJIaJaeT YaCTHOE JIUIO: «ICTEUT» MPEACTaBIsieT cOO0U TOT

3% Cm. 06 910M: Rudokvas A. The Impact of the Austrian Civil Code (ABGB) of 1811 on the Concept of Ownership in Russia // 200
Jahre ABGB Asstrahlungen. Die Bedeutung der Kodifikation fur andere Staaten und andere Rechtskulturen / Hrsg. von M. Geistlinger,
F. Harrer, R. Mosler, J. M. Rainer. Wien: Manzsche Verlags-und Universi-tatsbuch-handlung, 2011. S. 239-250.

35 Iut. mo: 3mupaoe K. I1. [JoroBop HafiMa MMYTTIECTB MO HAIINM 3akoHaM // JKypHa rpaskJaHCKOTO M yToJIOBHOTO npasa. 1884.
Kun.2.C.77.

36 Meiiep /1. H. TIpaBo coOCTBEHHOCTH IO pycckomy mipary. CII6., 1859. C. 57.
37 Dixon M. Modern Land Law. London, 2009. P. 6.

38 Thid.

39 Moustue “scteiir” 00pazyeT OIMH U3 KPaeyrolbHbIX KaMHel 1paBa COOCTBEHHOCTH, ¥ 3TO CTOJIb e BEPHO CErO/Hs, KaK U BO

BpeMeHa (peoayama. .. TeopeTnyecku BCs 3eMJIsl B AHIIMU U YaJIbce NPUHA/UIEKUT KOpoHe — U Bce oCTajbHbIe MOTYT UMETh He
caMy 3eMJII0, HO TOJIBKO “3CTEHT” Ha Hee, T. €. PABO MOJIb30BAThCS 3eMJIEH U BJIAJETh €10, UTO 110 CYTH PABHOCUIIBHO COOCTBEHHOCTH, C
OJIHMM CYLIECTBEHHBIM OTJIMYMEM — BUJI IPUHAJIEKAILETO JIMITY “3CTelTa” OIpeenseT CpoK 3TOro BlaJeH!s U NoJb30BaHus» (Dixon
M. Modern Land Law. P. 6).
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WJIM MHOYW BapUaHT TMOJIb30BaHUs YYaCTKOM, M UMEHHO «3CTEUT» MPUHAIJICKHUT JIUILY, HA3IBAEMOMY
owner. Ecl MONBITaTCSL BBIPA3UTh aHTIIMICKYI0O MOZAETb B KOHTMHEHTATbHON TEPMUHOJIOTUH, TO
C yYETOM OTCYTCTBHSI MTPAKTHUECKON 3HAYMMOCTH «COOCTBEHHOCTH KOpOHBI» MOXHO CKa3aTh, 4TO
MPaBO YaCTHOM COOCTBEHHOCTH Ha 3eMJTIO B €r0 aHIVIMICKOM BapUaHTe 3aKJII0YAeTCs B TOM, UTO CO0-
CTBEHHUK O0JIaJaeT JIMIIb TeM WM MHBIM HAaOOpOM MPaBOMOYMH M3 YMCIA TeX, KOTOpbIE, 10 BO3-
3peHUsIM KOHTUHEHTAIbHBIX I0PUCTOB, B CBOEH COBOKYITHOCTH M COCTABJISIIOT «HOPMaJbHOE» MPaBO
coOcTBeHHOCTUY. «DCTENT» OrpaHNMUMBAETCS HE TOJIBKO MO 00BEMY BO3MOKHOCTEH TOJIb30BATHCS
y4acTKoM, HO U BO BpeMmeHH. [loatomy npaBo Ha the leasehold estate, T. €. BO3MOKHOCTb BpEMEH-
HOTO BJI/ICHUS U TTOJIb30BAHUSI HA OCHOBAHHH JIOTOBOPA, KOTOPBI KOHTUHEHTAJIBHBIN I0PUCT HAa3Ba
Obl apeHIHBIM, TaKXKe OTHOCHUTCS K proprietary rights: 1 COOCTBEHHUK B KOHTUHEHTAJIbHO-TIPABOBOM
MOHVMAaHMM, U apeHaaTop OyayT 00iaaaTh «3CTEUTOM» M, COOTBETCTBEHHO, MOTYT CUMTAThCS COO-
CTBEHHUMKAMH B QHIJIMHACKOM cMbICie*!.

Takum 00pa3om, B OTHOIIEHUH OHOTO M TOTO XK€ 3eMEJIbHOTO YYacTKa B aHITIMHACKOM IIpaBe
MOT'YT CYIIIECTBOBATh HECKOJIBKO «IIPaB COOCTBEHHOCTW». AMEpUKaHCKasl JOKTPHHA BEIIHBIX IpaB
TaKKe «Ha KOHIETITYaJIbHOM YPOBHE OTTAJIKMBAETCS OT BO3MOKHOCTH “pacIlenuTh”’ PaBo COOCTBEH-
HOCTHU Ha OTJEJIbHBIE COCTABISIOMMUe. B COBOKYTHOCTH OHM 00pa3yloT MaKCUMaJIbHO MOJNHBIA Belll-
HBI TUTY1. OIHAKO TOCKOIBKY mpaBoBasi cuctema CIIIA He paccMaTpuBaeT npaBo COOCTBEHHOCTH
Kak He4yTo aOCOJIIOTHOE, YKa3aHHBIE JIEMEHTHI 00JIaJal0T CaMOCTOSATEIBHOCTBIO U B ONpe/IeIeHHbIX
YCJIOBHSIX JIa)Ke B Pa3pO3HEHHON (hopMe SIBJISIOTCS JOCTATOYHBIMH TSI TOTO, YTOOBI JIUIIO, HaJieJIeH-
HOE VMU, CYMTAIOCh COOCTBEHHUKOM MMyIecTBa. [IpaBo cOOCTBEHHOCTH (DaKTHUECKH “pacileriisi-
ercsi” Ha OTJEJIbHBIE TUTYJIbl, KOTOPHIMU HAAENSIOTCS Pa3IMyHble JIUIA. TakiuM 00pa3oM, BO3HUKAET
CUTYaIIHs1, KOTJIa HECKOJIBKO CyObEKTOB OIHOBPEMEHHO O0JafaloT pa3HOro pona npaBamu (present
estates) M IPAaBONIPUTS3aHUsAMH. .. [[Ipoucxoaut] pasaeneHue rnpaBa cOOCTBEHHOCTH BO BPEMEHU U
1o 00BeMy»*2,

Mo cBoeMy conepkaHHIO K COBPEMEHHOMY KOHTHHEHTIBHOMY MOHMMAaHHMIO IpaBa COOCTBEH-
HOCTH B aHIJIOCAKCOHCKOM IpaBe Haubosiee OMM3Ko NIoHATUE the fee simple or freehold estate. Ecrn
JUIIO 00NIAIaeT TAKUM «3CTEHTOM», OHO IMEET IPABO BEUHOTO HACIIEICTBEHHOTO OTYYKIaeMOT'0 BJla-
IIEHUA U TTOJIL30BaHUA 3eMIIen ™.

Tak pacrieruieHre paBa COOCTBEHHOCTH TPOMCXOIUT B TOW YacTH IpaBa, Kotopas cpopmu-
poBasiach B MPaKTHKE cylnoB common law. OnHAKO HAIO UMETh B BUY UCTOPUYECKHU AyaTUCTHUYe-
CKHI1 XapakTep (pOpMUPOBAHUS aHTJIO-aMEPUKAHCKOTO MPaBa, B KOTOPOM C CHCTEMOH OOIIEero mpasa
COCYIIIECTBOBAJIA CUCTEMa IpaBa CIPABEIJIMBOCTH (equity). B 3TOM nocieHeM CII0KUIOCH e1e OTHO
paciueryieHue mpaBa cOOCTBEHHOCTH. Peub MaeT o Tpacte, B paMKax KOTOPOTO U JOBEPHUTEIIbHBIN
COOCTBEHHUK (frustee), n OeHeumapHple COOCTBEHHUKH MPU3HAIOTCS COOCTBEHHUKAMU .

YHUTapHOE MOHUMAaHUEe MPaBO COOCTBEHHOCTH YIPOINAET HE TOIBKO BOCHIPUSITHE CAMOW KOH-
CTPYKIIMHU, HO ¥ 000poT. Kosb ckopo He MOXkeT ObITh ABYX U OOJIbIIIE TPAaB COOCTBEHHOCTH Ha OIHY
Belllb, ¥ €ro eJMHCTBEHHBIN 00JIaaTelIb MOKET MOJIb30BAThCS BEIIbI0 BCEMH BO3MOKHBIMHU CIIOCO-
0amH, 32 UCKJIIOYEHUEM 3alpelleHHbIX 3aKOHOM, 3TO O3HAYaeT, B YACTHOCTH, YTO MpHOOpeTaTesb
npaBa COOCTBEHHOCTH UMEET JOBOJILHO TOUHOE MPE/ICTaBIIeHre O prodperaeMoM. [JocTaTouHoO cKa-
3aTh, YTO NIepeJaeTCs MPaBO COOCTBEHHOCTH; HET HEOOXOAMMOCTH, KaK B aHIJIMCKOM ITPaBe, OIHCHI-

40 Sparkes R A New Land Law. 20 ed. Oxford; Portland, Oregon, 2003. P. 32.
4
Ibid.

*2 Tszaii E.JI. IpaBo codcrBeHHOCTH Ha HeaBrKUMOCTh B CIIIA: cnoxHOCTpyKTYypHBIe Moziesu. M., 2014. C. 16, 43.

43 Kax o6pasHo Beipasmics I1. Crapke, (ppuronsa BeveH kak anvas (Sparkes P. A New Land Law. P. 35).

a IMonpoduee cm.: Real Property Law and Procedure in the European Union. General Report. European University Institute (EUT)
Florence / European Private Law Forum Deutsches Notarinstitut (DNotl) Wurzburg. P. 13. URL: http://www.eui.eu/Documents/
DepartmentsCentres/Law/ResearchTeaching/ResearchThemes/EuropeanPrivateLaw/ RealPropertyProject/GeneralReport.pdf (nara
obpamenus: 31.08.2015). — Cwm. Taksxke, Hanp.: Kpaccos O. H. 3eMenbHOe 1 NMYIIECTBEHHOE IIPaBO B CTPaHaxX OOLIEro npasa: MOHO-

rpadus. M., 2015; Cokonoea H.B. JloBeputesbHas cOOCTBEHHOCTb (TPAcT) B KOHTUHEHTaJIbHOI EBporie. M., 2012.
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BaTh, KAKOE UMEHHO MpaBo niepenaercs: — Fee simple absolute, Life estate unu Fee tail. B aTom cBete
CTAHOBUTCS ITOHATHBIM CT&prfI U HE OYEHb CMEIITHON AHCKIOT ITPO I0OPUCTOB:

B yHnuBepcutere Ha iopuguueckom Qakysbrere Mmpodeccop CrpaiiuBaeT
CTyJ/IeHTa:

— Eciti BB XOTHTE YyrOCTUTDH KOTO-TO aIleJIbcCMHOM, KaK BbI 9TO czenaere?

— 4 ckaxy: «Iloxanyiicta, yromanrecn!», — OTBETHII CTY/AEHT.

— Her-ner! — 3akpuyai npodgeccop. — [lymaiite kak opuct!

— Xopolo, — OTBETWII CTyAeHT. — S ckaxy: «HacrosamumMm s nepenaio Bam
BCe MPUHAIeXAIIe MHE TpaBa, TpeOOBaHM s, TPEUMYILECTBA U APYTrie UHTEPEChI
Ha COOCTBEHHOCTb, UMEHYEMYIO alejIbCMH, COBMECTHO CO BCEH €ro KOXYpOi,
MSIKOTBIO, COKOM M CeMEUYKaMH, C IPaBOM BbIKMMATh, pa3pe3aTb, 3aMOPAXUBATh
U MHaue YHoTpeOnisATh, MCMOJb3Ys Ui STOro JoOOro pofa MpHUCIOCOONeHuUs,
KaK CyILECTBYIOIIME B HACTOsIIIIeE BpeMsi, TaKk M W300pETEHHbIE MMO3[Hee, WU
0e3 UCIONb30BaHUsl YHIOMSIHYTHIX NMPUCTIOCOOJICHUH, a TakXke MepejaBaTh paHee
MMEHOBAaHHYI0 COOCTBEHHOCTb TPETBUM JIMLIAM C KOXYPOM, MSKOTBIO, COKOM Mt
CeMEeYKaMH UM Oe3 OHBIX...».

AHEKOT 3TOT aKTyaJIeH TOJIBKO JUISl aHITIOCAKCOHCKHX MPABOMOPSIIKOB C MHOKECTBEHHOCTBIO
THUTYJIOB COOCTBEHHHMKA. B paMKkax yHUTapHOW KOHIIEIIIUM MBI MOKEM IPOCTO TIOJAPUTD aresIbCHH;
9TO, BO3MOKHO, HE OYEHb XOPOIIO 151 IOPHCTOB, HO TOYHO YIPOIIAET KU3Hb OOBIYHBIM yYaCTHHKAM
oOopora.
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§ 4. OrpanuyeHus npaBa cOOCTBEHHOCTH

CoOCTBEHHMK BIpaBe IO CBOEMY YCMOTPEHHIO COBEpIIATh... JIIOObIE
AEUCTBHS, HE MPOTHBOpPEYAIllME 3aKOHY M MHBIM IPAaBOBBIM aKTaM M He
HapyllIaoIye IpaBa U OXpaHseMble 3aKOHOM MHTEPECH! JPYTrUX JIULI.

(n. 2cm. 209 I'K P®)

IIpaBo COOCTBEHHOCTH B €r0 COBPEMEHHOM KOHTMHEHTAJIbHOM MOHMMAHUM O3HAuaeT Heorpa-
HUYEHHOCTbh BO3MOXXKHOCTEW COOCTBEHHHKA JIMIIb B PAMKaXx, PEANUCAHHBIX 3aKOHOM. YCTaHOBJIEH-
HbIE 3aKOHOM (WJIM B MIPEIMCAaHHOM UM TOPS/IKE — UHBIM HOPMATHUBHBIM aKTOM) IPAHULIbI COJIEpKa-
HUS NpaBa COOCTBEHHOCTH MPUHSATO Ha3bIBaTh OIPAHUYEHUSAMM IIPaBa COOCTBEHHOCTH.

OrpanunueHus npaBa coOCTBEHHOCTH BecbMa pa3HOo0Opa3Hbl. OHM MOT'YT YCTaHAB/IMBAThHCS KaK
1Jisi oOecrieyeHusi THTEPEeCOB OOIIECTBA B 11eJI0M (B TOJIb3Y «BceX 0e3 U3bATUSI»), TAK U B MOJIb3Y
ornpeziesieHHbIX JUL. OHU MOT'YT YCTAaHAB/IMBATLCS KaK B YACTHONPABOBOM, TaK U B MyOJIMYHO-TIpa-
BOBOM IOpPSIJIKE, KAK 3aKOHOM, TaK M MOJI3aKOHHBIM aKTOM, KaK B OTHOLIEHUH KOHKPETHOTO UMYILle-
CTBA, TaK U B OTHOLLEHUH JI0OOTO MMYIIECTBA, OTHOCSLIErOCs K ONpeesIeHHON KaTeropHu.

OpnHako B 11000M clly4yae IPU3HAKOM OrpaHUYEHHUs IpaBa COOCTBEHHOCTH, OTJMYAIOLIMM €ro
OT 0OpeMeHeHMH MpaBa COOCTBEHHOCTH, SIBJISIETCA TO, YTO MPU YCTAHOBJIEHUM OIPAaHUYEHMH, JIMIIA-
IOUIMX COOCTBEHHMKA OIpPEAEIEHHBIX BO3MOXHOCTEH, B MHOM Clly4yae MpeIoCTaBIsIEMbIX €My Kak
COOCTBEHHMKY, HE BO3HMKAET [TPOU3BOIHBIX CYOBEKTUBHBIX MPaB TPETHUX JIUI] HA PUHAIEKALYIO
€My Belllb.

XOpoLKM ITPUMEPOM OI'paHUYEHH s MpaBa COOCTBEHHOCTH B MOJIb3Y «BCEX 0€3 U3bATUSI» SBJISA-
€TCs1 TaK Ha3bIBAEMbIi1 OEYEBHUK — BOZMOKHOCTb JIOCTYIa K BOJHBIM OObEKTaM OOLLEro MOJIb30BaHHUS.
B cootBetcTBUU O cT. 6 BomHoro koekca Poccrn «oBepXxHOCTHBIE BOIHBIE OOBEKTHI, HAXOSAIIMECS
B IOCY/IaPCTBEHHOIN MM MYHUIIMIIAIILHOW COOCTBEHHOCTH, SIBJISIIOTCS BOAHBIMU OOBEKTaMH OOLIEro
MOJTb30BaHUS» (I1. 1); «KasK/Abli T'paskJaHUH BIIPaBe UMETh JOCTYI K BOAHBIM OOBEKTaM OOIIIEro MoJb-
30BaHUs U OECIIaTHO MCHOJIb30BaTh UX JJISl IMYHBIX M OBITOBBIX HYXKJ, €CJIM MHOE HE MpesycMOT-
peno HactosiimM KozpekcoM, apyrimu dpeaepaibHbIMU 3aKoHaMK» (T1. 2). 17151 o61ero nojabp30BaHUs
npeiHa3HavaeTcsl U Oeperopast nosuoca — Mojaoca 3eMJIM BAOJb OEperoBoi JMHUM BOJAHOTO OOBEKTA
00ILLEro Mojb30BaHMUsI; IPU 3TOM caMa 3Ta M0JI0Ca MOXKET HaXOAUThCS B YACTHOM COOCTBEHHOCTH.
[uprHa 6eperoBoii Moa0Cck BOAHBIX 00BEKTOB OOILETO MOJIb30BAHUS COCTABJISAET — B 3aBUCMMOCTH
OT BHJA BOAHOIO OOBEKTA, — OT ABAAUATH 10 MATH MeTpoB (1. 6). Takum oOpa3oM, COOCTBEHHUK
NPUOPEKHOTO 3eMEJIBHOTO YUacTKa, MPOJokast ObITh COOCTBEHHUKOM, B YACTHOCTH, U OEpEroBoil
TI0JIOCHI, JJOJIKEH IIpeTepIieBaTh M0JIb30BAHUE TOM MOIOCOM JTI0OBIM IpaxkiaHMHOM. B ciiyuyae Hapy-
IIEHU S TOI 00513aHHOCTU COOCTBEHHUK MOXET ObITh PUBJIEYEH K OTBETCTBEHHOCTH, @ COOPYKEHHBIE
UM 3200pBbI ¥ IPOYKE MTPErpaibl, MPENsITCTBYIOLIME AOCTYILY K BOIHOMY OOBEKTY, — IEMOHTUPOBAHBI.
Konexcom P® 06 agMuHUCTpaTUBHBIX NTpaBoHapyIeHusX (cT. 8.12.1) npegycMoTpeHa OTBETCTBEH-
HOCTb 32 HecoOJoieH!e yCJIOBUs oOecrieyeHnsl CBOOOIHOIO JOCTYIa IpakJaH K BOAHOMY OOBEKTY
OO1LEro MoJIb30BaHuUs U €ro OeperoBoi mnosoce.

B nensax obGecnieyeHust cCBOOOTHOro AOCTYMA IpaXkaH K BOAHOMY OOBEKTY OOILEro Mojib30Ba-
HUS U ero 6eperoBoil nosjoce corsacHo 1. 3 cr. 23 3emesnbHOro kogekca Poccun MoryT ycraHaBiu-
BaThCsl «IMyOIUYHbIE CEPBUTYThI» JIJIs1 IPOXO/IA WM MPoe3/ia Yepe3 3eMeJIbHbIN YYacTOK, T. €. PaBo
COOCTBEHHHMKA MOXKET ObITh O'PaHUYEHO HE TOJIBKO B YaCTU OeperoBo MOIOCH, HO U B IPYTOM YacTu
— U151 oOecreyeHus JOCTyma rpaxJaH yxe K camoil OeperoBoil nosoce. Takoil «IyOIMYHbIN cepBU-
TYT» MOXET YCTAHABJIMBATbCS 3aKOHOM HJIM MHBIM HOPMATUBHBIM MTPABOBBIM akKTOoM P®, HOpMaTHB-
HBIM IIPABOBBIM aKTOM cyObeKkTa PP, HOpMaTUBHBIM PaBOBBIM AKTOM OpraHa MECTHOTO CaMOYIIPaB-
JIEHUS1.
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TepMUH «ITyOIMYHBIA CEPBUTYT» B3AT B KaBBIYKHU MO TOM MPUYMHE, YTO Ha3BaHHME 3TO HEOO-
XOIMMO CYUTATh YCJIOBHBIM, TTOCKOJIBKY CEPBUTYTOM Ha3bIBAETCSI POU3BOAHOE CYyOBEKTUBHOE MTPABO
Ha YyKyI0 Belllb (OrpaHUYeHHOE BelHoe MMpaBo). OMHaKO, KaK eIUHOAYIITHO OTMEYAEeTCs B LIMBUIIHU-
CTUYECKOU TOKTPHHE, «ITyOJIMIHBIA CEPBUTYT», OTPAaHUUYMBAS TTPABO COOCTBEHHUKA, B TO e BpeMs
HUKOMY KOHKPETHO CyObEKTHBHOT'O IIPaBa Ha ero Belllb He MPEJI0CTABISET, T. €. COOCTBEHHO CEpBU-
TYTOM B YaCTHOIIPABOBOM CMBICJIC He SIBISETCAY.

[MpemxycmotpenHble cT. 23 3eMenbHOro KoAekca «IyOJInvHble CEPBUTYTH» TaKKe MPEACTaB-
JISIIOT cOOOH OrpaHMUEeHHsI TIpaBa COOCTBEHHOCTH B TOJb3Y «BCEX 0e3 M3bATHS», BOSHUKAIOIIME B
MPELYCMOTPEHHOM 3eMeJIbHBIM KOJEKCOM TMOPSIIKE: OHU YCTAHABJIMBAIOTCS] B OTHOILIEHUM KOHKPET-
HBIX 3€MeJIbHBIX YUYACTKOB 3aKOHOM WJIM MHBIM HOPMaTUBHBIM ITPABOBBIM aKTOM P®, HOpMaTHBHBIM
MIPaBOBBIM aKTOM cyObekTa PD, HOpMaTUBHBIM ITPABOBBIM aKTOM OpPraHa MECTHOT'O CaMOYIIPABJICHHUSI
B CJTy4asix, €CJIM 3TO HEOOXOAMMO ISl 0OeCTIeUeHNsI MHTEPECOB TOCYAAPCTBA, MECTHOTO CaMOYIIPaB-
JIEHU I UJTM MECTHOTO HaceJIeHUsI C yYeTOM pe3y/IbTaTOB OOIECTBEHHBIX CITyIIaHUH.

Hekotopele orpaHnyeHust mpaBa COOCTBEHHOCTH HE MPEIOCTABIISIIOT «BCEM U KakIOMYy» BO3-
MOXHOCTb TOJIb30BAThCS UY)KUM MMYIIecTBOM. OHU HOCSIT CTPOTO HEraTUBHBIN XapakTtep. TakoBbl,
HarpuMep, OXpaHHbIE 30HBI FA30MPOBOOB, JIMHUI NIeKTponiepeaad v T. 1.

OrpannueHust mpaBa COOCTBEHHOCTH MOTYT YCTaHABJIMBATHCS TaKKe HE B MOJIb3Y BCEro 0OIIe-
CTBA, a B MOJIb3Y ONpeeIeHHbIX Jinil. [IpumMepom TakuxX OrpaHUYEHU MOKHO CUUTATH Te, KOTOphIE
YCTaHABJIMBAIOTCS B MOJIb3y COOCTBEHHUKOB COCETHEN HEIBMKUMOCTH, BCJIECTBHE Y€ro caM MHCTH-
TYT ¥ HOCUT HAMMEHOBaHHeE cocelickoro npasa. Hanpumep, co Bpemen CobopHoro ynoxkenus 1649 r.
B Poccum cymiecTBoBasIo mpenycaHme He CTaBUTh 3/1aHKe OJIM3KO K TPaHUIIe C COCETHUM YYaCTKOM
T0]1 yT'PO30H MPUHYIUTEIBHOTO TIEPEHOCA CTPOEHHS (UTO COXPAHUIIOCh B IOTOBOPKE «OJM3b I'PaHUIIbI
He CTpoH cBemulpbl»). B Hactosmee Bpems, Hanpumep, CHull 30-02-97 «CrpoutenbHble, caHU-
TapHBIE U MTPOTUBOINOKAPHBIE HOPMBI MTPU 3aCTPOUKE JAYHOTO, CAJOBOAYECKOrO, OTOPOAHUIECKOTO
y4yacTKa» YCTaHABJIMBAET MUHUMAJIbHbIE PACCTOSHUS /IO TPAHUIBI COCEIHETO YYacTKa: OT JKHJIOTO
cTpoeHust (Wi AomMa) — 3 M, OT TIOCTPOMKHM ISl COAEPKaHUsI MEJIKOrO CKOTa W MTHIB — 4 M, OT
JOpYyrux Mocrpoek — 1 m.

[Nomo6GHoOro poma orpaHMYEHHs] HE OTHOCSTCS K CEPBUTYTaM, IMOCKOJIbKY HE MPEIOCTABISIOT
BO3MOKHOCTH TIOJTb30BaHUSI UyKOW HEABUKUMOCTBIO, HE SIBISIIOTCSI CYyObEKTMBHBIMH MTPaBaMH TeX
JIMIL, B TOJIb3Y KOTOPBIX YCTAHOBJIEHBI, — 3TO HE «OTPHIIATEIbHOE IMOJTb30BAHUE», a YCTAHOBJICHUE
I'PaHUIIbI TIpaBa COOCTBEHHOCTH, KOTOPOE TI0 ONpeIeIeHHIO He MOXET CYIIIECTBOBATh B JPYTOM BH/IE.
3aKoH OrpaHUYMBaeT COOCTBEHHMKA, HO 9TU OIPaHUYEHH S PHUCYIIY CaMOMY €ro MpaBy, a He BhITe-
KaloT U3 CYIIIECTBOBAHMS TPaB JAPYTUX JIMII HA €r0 Belh*.

B T0 %€ Bpemsi Te ciryuan, Korja CoOOCTBEHHUKHM COCEAHUX YYaCTKOB CBOMM COIJIAIIIEHUEM Orpa-
HUYMBAIOT APYT JPYra WK OAHOTO U3 HUX B BOBMOXKHOCTH, HallpUMep, CTPOUTD JIOM BBIIIIE OMpejie-
JIEHHOU BBICOTHI MJIM CTPOUTD 3/IaHUE OIPEICJICHHOTO THMA (HAallpUuMep, CBUHAPHUK ), HE OXBaThIBA-
I0TCSI pacCMaTpPUBAEMbIM MHCTUTYTOM. B MprBeIeHHBIX prMepax COOCTBEHHUK Y4acTKa OrpaHUyYeH
B COBEpIICHUM ONpEIe/ICHHBIX IEHCTBUI B OTHOIICHUH TPUHAAJIEKAIIEH eMy HEJBMKUMOCTU He
3aKOHOM WJIM MHBIM HOPMATHBHBIM aKTOM, a COOCTBEHHBIM BOJien3bsiBieHHeM. [Ipupona npas, Bo3-
HUKAIOIINX U3 MOI00HBIX COTJIAIIIEHHI, UMeeT CIIOPHBIH XapakTep. VIHOrIa X OTHOCST K TaK Ha3bIBa-
eMbIM OTPHILIATENIBHBIM CEPBUTYTaM*’, KOTOpbIE HE JIAIOT MpaBa MoJIb30BAThCS CIIyKallel HeABUKU-
MOCTBIO,  JIMIIb OTPAaHUYMBAIOT COOCTBEHHHKA B TMOJb30BAHUM €10; MHOT/A TOJIaraioT, YTO B TAKOM

= Bripouem, B IOKTpUHE ny6auunozo TIpaBa ¢ OMOPOi Ha 3apyOekHbIH OIBIT IPeIaraeTcsi HOHUMAaHKE «ITyOIMYHBIX CEPBUTYTOB»
U TpaB OOLIEro MOJb30BaHUs KaK CYOBEKTHBHBIX NYOAUUHOGEUHBIX TIPAB C HEONPEIeIeHHON MHOXECTBEHHOCTBIO JIMII Ha CTOPOHE
YIPABOMOYEHHOTO JIMIIA, I0PHIMIECKast 3alUTa HHTEPECOB KOTOPO 00eCeunBaeTCst MEXaHU3MaMu TyOIuaHoro npaea. Cm. 06 aTom:
Bunnuyruwii A. B. Tlyomanast cobcrBeHHOCTb. M., 2013. C. 60 u cn., 423, 429 u np. — Ipum. ome. peo.

4 Envsuuesuu B. B. IMpaBo ywactus gactHoro u ero 3amura. CII6., 1914. C. 7.

*" Memenvcras B. B. [TpoGeMbl IIPaBOBOTO PEry;IMPOBaHUs CEpBUTYTOB // ApOutpaxkHas rpaktuka. 2009. Ne 2. C. 18-27.
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cllyyae YCTaHABJIMBAETCs HE OTPUIIATENIbHBINA CEPBUTYT, a HETaTUBHOE 00s3aTesTbcTBO 8. TIOCKOMIBKY
nevictyiomuil 'K P® He 3HaeT «OTpHULIaTEIbHBIX CEPBUTYTOB» U UX MPU3HAHUE COCTOSJIOCH JIMIIIb
B COOTBETCTBYIOIIMX CTaThsIX MpoekTa usMeHeHuit 'K P®, Ha maHHBIN MOMEHT OCTaeTCsi MPUCOeIU-
HUTHCS] K MHEHHIO, OTPUIIAIONIEMY CEPBUTYTHYIO TPUPOLLY TIOJOOHBIX TPaB.

8 Cm., Harp.: Tuhr A. Tratado de las Obligaciones. Granada, 2007. P. 30.
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§ 5. Tpuana «BJaajgeHue, MOJb30BaHNE H PACIIOPSIKEHIE»

CoOCTBeHHUKY  TpUHA[JIekKAT TpaBa  BJIAfeHUs, TOJb30BAHUS U
pacnopsikeHusi CBOMM UMYIIECTBOM.
(n. I cm. 209 I'K P®)

Cratbs1 209 'K P® conepkut 0OBIUHBIIH [1/151 POCCHIICKOTO MpaBa JIEKCUYECKHii 000pOT PO TO,
YTO COOCTBEHHHMK 00/1a/1a€T MPABOMOYUSAMU 1O 81A0EHUIO, NOALIOBAHUIO I PACNOPSAINCEHUIO CBOUM
MMYILECTBOM. DTa TaK Ha3plBaeMasi mpuaoa npagomouuti coocmeenHuxa. TpauIIMOHHO CUMTAETCs,
YTO MOJIOKEHHUE O TPEX MPABOMOYMSIX COOCTBEHHHKA BIIEPBbIE ObLIO C(POPMYIMPOBAHO B POCCUICKOM
nopesomoLmoHHon Hayke B 1813 r. B. I'. KykonbHukowm, a B 1832 r. no naunmaruse M.M. Crniepan-
CKOI'O OHO TIOJTYYMJIO 3aKPEIUIEHHE B 3aKOHOAATEIbCTBE .

«Tpuana» Bcrpeuaercs kKak B 'K PCPCP 1922 r. (c1. 58: cOOCTBEHHHMK MMEET «IPaBo BJiajJe-
HU$1, TIOJIb30BAHUS U PACHOPSIKEHUsI B MPeAesiax, YCTAHOBJIEHHBIX 3aKOHOM» ), Tak U B 'K PCDCP
1964 r. (ct1. 92: «CoOCTBEHHUKY MPUHAMJIEKAT [TPaBa BJIaJeHH ], TOJIb30BAHUS U PACTIOPSIKEHU S UMY -
IIIECTBOM B IIpeJieJiax, YCTAHOBJIEHHBIX 3aKOHOM» ).

Borpeku BeTpeyaoieMycst THOTIa MHEHUIO *? BbIIEIEHHE «TPUa/Ibl» OTHIOAB HE SIBJISETCS Clie-
LM(UUIECKON YEPTOM OTEYECTBEHHOIO yacTHOro npasa. Hanpumep, rpaxganckue Kogekchl Jlynsu-
aHbl 1 KBeOeka, oTHOCsAIIMECS K KOHTUHEHTAILHOW MPAaBOBOM TpaJulMH, TAKXke TOBOPAT O Ipa-
BOMOUMSIX COOCTBEHHMKA BJAJIETh, MOJb30BATHCS U PACIOPSIKATHCS BEILbIO; CXOXKHUE MOJIOKEHUS
conepsxarcs B 'K Wcnanuu u 1. A. [ToaTOMY Bpsiji JIu CTOUT MBITaThCSl YBUIETh B «TPUAJIE» KAKOK-TO
OCOOEHHBII CMBIC]I, BKJIaJbIBAE€MbIii B HE€ OTEUECTBEHHOI MPABOBOM MBICJIbIO, — OHA JIMILIb OTPAXKAET
HanOoJIee 4acTo BCTpeyalolecss BO3MOKHOCTH COOCTBEHHUKA.

4 Cornacno cr. 420 (1. X, 4. 2) CBona 3aKOHOB I'PakKJIAHCKHX «KTO, OBIB IEPBBIM ITPUOOpETATEIeM UMYIIIECTBA, TI0 3aKOHHOMY
YKPEIUIEHHIO eT0 B YaCTHYIO IIPUHA/IEKHOCTD MOJTYYHJT BIIACTh, B TIOPSIAKE TPakJAHCKUMU 3aKOHAMHU YCTAaHOBJIEHHOM, UCKJTIOUUTEITHHO
Y HE3aBHUCHMO OT JINIIA TOCTOPOHHETO BJIaJETh, MTOJIb30BATHCS M PACTIOPSKATHCSI MM BEYHO U IOTOMCTBEHHO, JIOKOJIE He TIepeacT 3TOM
BJIACTH JIPYTOMY, WJIM KOMY BJIACTb 3Ta OT IIEPBOTO ee NMpHoOpeTaTess A0IUIa HEMOCPEICTBEHHO WM Yepe3 MOCIeayIoIIe 3aKOHHbIE
Tiepesiady ¥ YKPETUIeH!sl, TOT IMeeT Ha 3TO UMYIIECTBO IIPaBO COOCTBEHHOCTU».

Nem., Hanp.: Cyxanos E. A. T'paxnanckoe npaBo: yueOHuk: B 4 . T. 2. Bemnoe npaso. Hacnencreennoe npaso. VckimounTebHbIe
npaBa. JInuHele HeMMyIecTBeHHbIE TpaBa. M., 2008. C. 511.
24



M. A. Anekcanzaposa, A. II. Pymnoksac, A. O. PribanoB. «I[IpaBo cOOCTBEHHOCTH M CIIOCOOBI €T0 3aIUTHI B TPaK/IaH-
CKOM T1paBe»

§ 6. Branenne

Ha nepBom mecte cpeiy mpaBoOMOUMil COOCTBEHHMKA HAXOQUTCS BJaJeHHe. DTO He CIIy4YaitHo:
He 3ps Bequkui Hemenkuil opuct XIX B. (M mouetHslii npodeccop Mmmneparopckoro CaHKT-
[NerepOyprckoro ynuBepcutera) Pynoned Mepunr HaspiBasl BiaajgeHue «(poprocToM cOOCTBEHHO-
ctu». IMeHHO BliaJieHue BelIblo Kak B OOBIYHOM TPE/ICTABJICHUH O TIpaBe COOCTBEHHOCTH, TaK U Ha
MPaKTHKEe MIPE/ICTABIISIET COOOM NepBeiliee CIe/ICTBUE HAJTMYMS Y JIUIIA TipaBa coOOCTBeHHOCTH. Tep-
MUHBI «BJIaJIEHHE» M «IIPaBO COOCTBEHHOCTH» B PA3rOBOPHOM SI3bIKE YIOTPEOSAIOTCS OOBIYHO KaK
CHHOHMMBI: BCTIOMHMM YacCTO BCTpevaroliee B OObSBICHUSIX BBIPAXKEHUE «ITPOIAETCS OT BIIA/IENbIIA».

OpnHako, HECMOTPSI HA TO YTO COOCTBEHHUK B OOJIBIIMHCTBE CIyYaeB SIBJISETCS BIIAJIEIbLIEM,
BJIaJIeHHE HE TOJBKO (DAKTUYECKH MOXET OCYLIECTBIISATHCSA HE COOCTBEHHHKOM, HO U TIPE/ICTABIISIET
co00i CaMOCTOATEIIbHYIO KaTeropuio, He MPOCTO OTIIMYHYIO OT MpaBa COOCTBEHHOCTH, HO MHOTAA U
MIPOTUBOIIOCTaBIIsIEMYI0 eMy. Kak yTBepxkJjan puMCKUi I0PUCT YIIbIUAH, «<HET HUYEro OOIIEero MesK/1y
COOCTBEHHOCTBIO U BiaaeHuem» (Nihil commune habet proprietas cum possessione). COBpeMEHHBIH
'K JIyuzuansi B cT. 481 Takske riacut: «[IpaBo cOOCTBEHHOCTH U BlIaJiIeHUE BelIbIo pa3nuyuHbl. [IpaBo
COOCTBEHHOCTH CYIIIECTBYET HE3ABHCHMO OT €ro (paKTUYECKOW pean3aliiy U He MOXKeT ObITh yTpa-
YEHO BCJIEJICTBHE OTCYTCTBHS TAKOW peai3aliium».

DneMeHTOM TpaBa COOCTBEHHOCTH, YACTBIO TPUAbl IPABOMOYMI COOCTBEHHHUKA BBICTYIIAET HE
caMo BJIaJieHHe Kak (PakTHYECKOe COCTOsIHUE, a IPABOMOYME BJIAJICHHUS], T. €. IOPUANIECKH odecrie-
YeHHasi BO3MOXKHOCTh BJIafieTh Beliblo. Cama ke KaTreropust BIafeHHs, HECMOTPSI Ha KaXyIIylocs
MIPOCTOTY STOTO PUBBIYHOTO B OBITY CJIOBA, SIBJISETCS JaBHEW MPoOIeMON IpaskIaHCKoro mpasa. Kak
niucast Y. A. TIoKpOBCKMiA, «BJIaJieHre, HECMOTPSI HA OTPOMHYIO JIUTepaTypy O HeM, MPOJOJIKAET JI0
CHX TIOp OCTaBaThCS OIHUM U3 TPYJHEHIINX OTAEIOB I'PaXJAaHCKOTO MpaBa»>!

3 Toxposckuii . A. BnajeHue B pycckoM IIpoeKTe IpaxaaHcKoro ynoxenus // Kypnan Munucrepersa octiuuu. 1902. Ne 10.
C.27.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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