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H. A. Poro:xun
ApOuTpaxkHbIi Iponecc: Kypc JeKiuii

IIpeaucaosue

CoBepIIeHCTBOBaHNE SKOHOMHYECKMX OTHOLIEHUH BBI3BAJIO HEOOXOAMMOCTh CO3/IaHUS aJIeK-
BaTHON MM cyaeOHO# cucteMbl. OCHOBY COBPEMEHHBIX SKOHOMHUYECKMX OTHOmeHHi Poccuiickoi
depepatmu cocTaBiisieT PhIHOYHAS SKOHOMHKA, T. €. SKOHOMHKA, OCHOBAHHAsl Ha NpelpHHUMA-
TeJIbCKOM aesTesibHoCcTU. [loatomy B Poccuiickoit deneparn Oblia co3iaHa cucteMa apOUTpaskKHbIX
CYHOB, 3a7a4ell KOTOPBIX SBJISIETCA 3allliTa HapyLIEHHbIX MPaB M 3aKOHHBIX MHTEPECOB CYObEKTOB
npasa B cpepe mpeArpuHIMATEIbCKOM U MIHOM SKOHOMUYECKOM JIeSITeIbHOCTH.

B mocnenHee BpeMs HMHTepec K apOMTpakHOMY IPOLIECCYalbHOMY IIpaBy HOBBICHIICS,
MIOCKOJIBKY 3HAHHE apOMTPaKHOTO CYJONPOU3BOICTBA SBJISAETCS HEOOXOAUMBIM HE TOJIBKO AJI51 TTOJTY-
YeHHsI BBICILIETO I0PUINYECKOr0 00pa30BaHMsl, HO M JIsI OCMBICTIEHHOTO U 3(P(PEeKTUBHOTO YUaCTHS
B apOUTPaKHOM ITpoLiecce B KOHKPETHBIX CIOpax Ha MpakTuke. B HOpMax apOMTpakHOro Imporec-
CyaJIbHOTO MpaBa 3aKperuieH MeXaHU3M CyeOHOM 3allluThl HapyLIEHHbIX WIM OCIIApMBAEMBbIX ITPaB
Y 3aKOHHBIX MHTEPECOB CYOBEKTOB IpaBa B cepe MpeArpruHUMATENbCKON IesATeIbHOCTH U MHOM
9KOHOMMYECKOHN JEATeIbHOCTH, B CBSI3M C YeM 3HaHUE HOPM apOMTPaKHOTO IpOoLecca MO3BOJISET
n0ouThest 3HEKTUBHOM CYIeOHOM 3aIlIUTHI.

HevicTBytonmii ApOuTpakHblid IporeccyanbHblii kogeke Poccuiickoit ®epepanyu 2002 r.
(manee — AIIK P®) B 3HauUMTENILHOM CTENIEHU YCIOKHUIICS MO CPABHEHMIO C IByMS MPEAbLIYILIMMU
Konekcamu 1992 r. u 1995 r. 3HaHue U npaBuiIbHOE NPUMEHEHHE JENCTBYIOIIMX HOPM apOUTpak-
HOT'O IIPOLIECCYAJIBHOTO MTPaBa — OJIHO U3 IVIABHBIX YCJIOBUH YCTIEIIHOM MTPAKTUYECKOH 3aIlUThI HApY-
IIEHHBIX WM OCIIAPUBAEMBIX ITPAB M 3aKOHHBIX MHTEPECOB CYOBEKTOB MpaBa B apOUTPaXKHOM CyJIE.

Hacrosiiee m3nanue npeacrapisier coboil yueOHoe mocodure, B KOTOPOM CHCTEMATU3UPOBAHBI,
B MIPOCTON M JIOCTYIHOW (popMe M3JI0kKEeHBl OCHOBHBIE MOJIOKEHHS! JISWCTBYIOIIETO apOUTPaXKHOTO
MPOLIECCYATBHOTO 3aKOHOJATENIBCTBA C YYETOM IIOIXO/IOB, BBIPAOOTAHHBIX CYyleOHO-apOUTpPaKHON
IIPAKTHKOM, ¥ OCBEIIEHbl OCHOBHbIE MHCTUTYThI apOUTPaKHOTO MPOLIECCYAJIBHOTO MTPaBa.

VyeOHOe u3gaHue He TOJbKO AAaeT BO3MOKHOCTb CTYAEHTY M3Y4UTh apOUTpPaXHbIA MpoLecc,
YTOOBI YCIEITHO CIaTh SK3aMEeHBI, HO M TIO3BOJISIET MPAKTUKYIOIEMY I0pPHCTY OOHOBUTH CBOM 3HAHUS
B 9TOM 00J1acTH.

JlanHOe yueOHoe u3naHue OyJeT Takke MOJIE3HO aCIMpaHTaM, MPENoJaBaTesisiM I0PUANIECKHIX
BY30B, a TaKKe JAPYTMM JIMIIaM, HHTEPECYIOIIMMCSI COBPEMEHHBIM apOMTPaXKHBIM MTPOLIECCYaTbHBIM
3aKOHO/IATE/IbCTBOM.

HopmaruBHbIe MaTepuasbl 1 MaTeprualibl CyJeOHOM MPAaKTUKM JIaHBI TT0 COCTOSTHUIO Ha 1 MIOHS
2010T.
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Tema 1. Cucrema apOuTpaKHBIX
cynoB B Poccuiickoin ®eaepamnuu

§ 1. UcTopus cTaHOBJIeHHSI apONTPAKHBIX
cyaoB B Poccuiickoin ®eaepanun

[MporoTunom apOMTpakHBIX CYIOB B JOPEBOMIOIMOHHONW Poccy MOXHO cuuTath Kommepue-
cKue cyobl, pacCMaTpUBAIOIIME B TO BPEMsI TOPrOBbIE, BEKCEJIbHBIE JIeJIa U JIeJla O TOProBOW HECOCTO-
ATEJILHOCTU!, T. €. UMEBIIHE CBOIO CIIELIMAIbHYI0 KOMIIETEHLIUIO.

B nepBbie rogpl mocne OKTsI0pbckoi peBomonuu 1917 1. B yclnoBusIX ocabieHns TOBapHO-
J€HEKHBIX OTHOIIECHWH, c1a00CTH SKOHOMHUYECKMX OTHOIICHUH B LIEJIOM CyAeOHBIe CIIOPbl MEXIy
Ka3eHHbIMU YUPEKJICHUSMHU He JIOMYyCKaIKCh. Pa3Horlacus Mex 1y npelnpuHUMaTtelissMid U OpraHu-
3aUMAMHA PELIAIMCh B aIMAHUCTPATUBHOM MOPSAAKE BBILIECTOAIIMMY OpraHamu yrpasieHus. C pas-
BUTHEM SKOHOMHYECKHUX OTHOIIEHHIA, 0COOEHHO B 20-X IT. MPOILUIOro BeKa — B MIepUOJ HOBOM KO-
Homuueckoil nonmutuku (H3I1a), Bo3HMKIa HEOOXOAMMOCTh B CO3/IaHUHU CHELMAJIBHOIO OpraHa Io
Pa3peLLEeHUIO CIIOPOB MEX/1y FOCYAAPCTBEHHBIMU IPEANPUATUAMU U yUPEKIECHUSAMMU, B CBS3U C YEM B
1922 r. B Poccun Ob11H co3/1aHbl apoumpasicHvle komuccuu. VIMynecTBeHHbIE CIIOpbl MEX /1y rocyaap-
CTBEHHBIMH YUPEKICHUSAMHU U IPEIIPUATUSME Pa3HbIX BEOMCTB peliaich Bricieit apouTpaxHoi
komuccueid mpu Coserte Tpyaa U 0O0OPOHBI M ApOUTPAKHBIMA KOMUCCHSIMU MTPU OOJTACTHBIX SKOHOMH-
YECKHMX COBEIIAHUSIX, a 3aTeM apOUTPaKHBIMUA KOMHUCCHSIMU ITPH UCTIOJIKOMAaX 00J1acTeil 1 ryoepHHid. 2

[MocranoBnennem LUK u CHK CCCP ot 3 mas 1931 r.3 6b11 00pa3oBaH rocynapcTBEeHHbIN
apOUTpaX, pa3pellaBlIMii CIOPbl MEXAY COLMATUCTUYECKUMU YUPEXKACHUAMU U NPeJIpUATAIMA
Y BBINOJIHABUIMY 3aJa4y MO YKPEIJIEHUIO JOTOBOPHOM, MJIAHOBOW JUCLIMIUIMHBI U XO35HCTBEHHOIO
pacueta. [Ipu sTOM 0Opa3oBayMCh Ba BUIA apOUTpaka: TOCYAApPCTBEHHBI U BEJOMCTBEHHBIH. B
rOCYJapCTBEHHOM apOUTpaxe pa3peraiych CIopbl MPeINPUATHIA U OpPraHU3alvil pa3IMYHOro MOJI-
YMHEHUs, a B BE/IOMCTBEHHOM — ITOJYMHEHUS] OJHOMY BEJOMCTBY (MMHHUCTEPCTBY, KOMUTETY).*

Cucrema yKa3aHHBIX apOMTpaxkeil Obuta ynpasaHeHa ¢ 1 okTsa0ps 1991 r. BBeneHnem B Jeid-
crue 3akoHa PCOCP «O06 apOuTpaxHOM cyae»>, KOTOPBIA MOCTYXUJI OCHOBOW 3aMeHbl apOuTpa-
kel apouTpaxHbIMU cynamu. [IpUurHON 3aMeHbI COBETCKUX apOMTpaxkeil apOUTpaKHBIMU CylaMU
ABJsTICA nepexod Poccuy Ha HOBblE SKOHOMHUYECKHUE YCIIOBHS XO3SMCTBOBAHUS — OT aAMUHKCTpa-
TUBHO-KOMaH/IHBIX OTHOILIEHWHA K PHIHOYHBIM OTHOLIEHUSAM. COOTBETCTBEHHO pa3pelleHUe CIIOPOB
MEX/1y IOpPUINYECKH PaBHBIMU CyObEKTaMU MpeIIPUHAMATEIbCKON AEATEIBHOCTU CTAphIMU CIIOCO-
0amM aIMUHUCTPATUBHO-KOMAH/IHOTO XapakTepa, MPUMEHBIIMMUCS B YCIOBUSX COBETCKOU XO351ii-
CTBEHHOW CHCTEMBI, CTaJI0 HEBO3MOXHBIM. [loaTOMy ObUTa CO3AaHa cucteMa apOUTPAXHBIX CyIOB —
cyaeOHasi cucTeMa, COOTBETCTBYIONIAS] COBPEMEHHBIM SKOHOMUUYECKMM OTHOIIEHUSM B Poccuiickoi
depepary, OCHOBY KOTOPBIX COCTABJISIET PbIHOYHASI SKOHOMUKA, T. €. 9KOHOMHUKA, OCHOBAHHAs Ha
MPeANPUHUMATENILCKON AEATEeIbHOCTH.

B nocnenyromem B Koncruryrmu P® 1993 r. apoutpaskHsle cyapl ObLT OKOHYATEILHO 3aKperl-
JIeHBbl B Ka4eCTBE CaMOCTOSTEIIbHOM cocTaBisoniel cyaeOHo Biacti Poccuiickoit Penepanum.

' Cm.: Bacvrosciuii E. B. YueGHuK rpaxiaHckoro npouecca. — M., 1917. — C. 130—132.

2 Cm.: ApOuTpakHbIi pouiecc: Y4eOHuk Juist By3oB / [loxa pea. npod. M. Tpeymuukosa. — M.: BEK, 1993. — C. 2—3.
3 C3 CCCP. - 1931. - Ne 26. — Cr. 26.

4 Cm.: Apb6utpaxsslii mponecc: Yue6nuk aist By3oB / Iox pen. mpod. M. Tpeymmukosa. M.: BEK,1993. - C. 3.

3 Cm.: Beomoctn BepxoBHoro Cosera PCOPCP. — 1991. — Ne 30. — Cr. 1013—1014; 1992. — Ne 34. — Cr. 1965.
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C 1995 r. nesarenbHOCTD apOUTpakHBIX cyIOB B Poccuiickoit ®eneparu peryampyercs Peje-
PaJIbHBIM KOHCTUTYIIMOHHBIM 3aKOHOM «O0 apOuTpaxHbix cygax B Poccuiickoit ®eneparium».



H. A. PoroxuH. «ApOUTpaskHBIN MPOLECC: KypC JEKLIUN»

§ 2. [lonsiTHE apOMTPAKHBIX CYJ0B H HX CHCTEMA

Cornacuo Koncturyiyu P® u denepanbHOMY KOHCTUTYITHOHHOMY 3aKOHY «O0 apOUTpaskKHBIX
cynax B Poccuiickoit ®epepanumn» apoumpadictvle cyobt — 310 (heiepalbHble CyIbl, 0Opa3oBaHUe
U PEryJupoBaHue NEATEIBHOCTH KOTOPbIX OTHOCUTCS K BeAeHuto Poccuiickoit ®enepanuu (ene-
paJIbHOMY 3aKOHOJAATEIbCTBY) U B KOMIIETEHIIMIO KOTOPbIX BXOIUT PACCMOTPEHUE IKOHOMMUYECKUX
CMOPOB, BO3HUKAOIIKX B cpepe mpeanpuHUMaTeTbcKOM U MHOM SKOHOMUYECKOM JIeTEIbHOCTH, C
y4acTUEM IOPUIMYECKUX JIML, FPpaxJaH — UHIMBUIYAIbHbIX MpeIIpuHUMaresiel, a Takxe Poccuil-
ckort Deneparuu, cyonrekTa Poccuiickoi depepaiinu, rocyiapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO
CaMOYIpaBJIEHUS U rpaxJaH B CllydyasiX, IPeAyCMOTPEHHBIX 3aKOHOM.

CootBetcTBeHHO CyOBeKTH Poccuiickoit derepaliny He BIIpaBe CO3[aBaTh Kakue-Iuoo cyaeo-
HBIE OpraHbl, PacCMaTpUBAIOIINE SKOHOMUYECKHE CIOpPbI, OTHECEHHBIE K IO/IBEJOMCTBEHHOCTU
apOUTPaXHBIX CYJIOB.

Cucrema apOMTPaXkHBIX CYJOB, UX OPraHU3AIMOHHOE MMOCTPOEHHE, 00I1ast CTPYKTypa omnpejie-
nsotest Korcrurynmeit PO, enepanbHbIME KOHCTUTYITMOHHBIME 3aKOHaMU «O cyieOHOM cucTeme B
Poccuiickont @eneparin» u «O6 apoutpakHbIx cyaax B Poccuiickoit ®eneparuin», B COOTBETCTBUN
C KOTOPBIMHU B HACTOsIIIIEE BPEMsI ISHCTBYET YEeTHIPEXYPOBHEBASI CUCTEMa apOUTPaKHBIX CY/IOB:

1) apbutpaxHsie cyabl cyobekToB Poccuiickoit epeparnyu (obnacteid, peciyOiarMK, TOpOIoB
dbenepanbHoro 3Hauenust — Mockssl u C. — IletepOypra), sIBASIONIMECS CyIaMU NepEoli UHCIAHUULL,

2) 20 cynoB aneansyuoHHO UHCMAaHyuY, KOTOpble TEPPUTOPUATIBHO PACTIONOKEHBl B paMKax
cymectByomux 10 ¢genepabHbIX apOUTPaXKHBIX (KACCAIIMOHHBIX ) OKPYTOB — IO JIBa Cy/1a areUIsAIH-
OHHOW MHCTaHIIMY Ha OfMH (befiepaTbHbIid apOUTpaKHbIN (KaccallMoHHbIN) OKpyr. Kpome Toro, rpu
CyAax MepBOH U arneUISIIIMOHHON UHCTAaHIIUH B LEeJISIX TPUOIMKEHU s TIPABOCYHSI K MECTY HaXOX[e-
HUS1 WM MECTY JKUTEJIbCTBA YYACTBYIOIIMX B JIEJI€ JIULI, HAXOISIIUXCS WIM IPOKUBAIOIIMX B OTJAJIEH-
HBIX MECTHOCTSIX, & TAKXe C YUE€TOM KOJIMYECTBA PAaCCMATPUBAEMBIX JIeJT MOTYT CO3J1aBaThCsl Cyaeo-
HbIe TIPUCYTCTBUS, SIBJISIONINECS 000COOIEHHBIMY MOAPA3/ICICHUSIMUA COOTBETCTBYIOIINX CY/IOB;

3) 10 denepanbHbIX apOUTPaKHBIX CYJOB OKPYIOB, SIBJISIIOIIMXCSI CYIaMU KACCAUUOHHOLL
UHCMAHUUU,

4) Beicmii Apoutpaskubiii Cyn PO, sBistionmiicst cyqoM nepBoi MHCTAHIIMY TIO JieJ1aM, orpe-
neneHHbM AITK P® u vHbiMUM (eiepabHbIMU 3aKOHAMU, U HAO30PHOU UHCMAHYUY TIO OTHOIIIE-
HUIO KO BCEM HMKECTOSIIMM apOUTPaKHBIM Cy/IaM (Cy/iaM MepBOi, aneUISIMOHHON U KaCCAIIMOHHOM
MHCTAHIIUI) TTPY TIPOBEPKE MX CyIeOHBIX aKTOB B MIOPSIAKE HAA30pa.

Bce apOuTtpaxHsbie cyap 00pa3yloT eIMHYI0 CUCTEMY, BO3IIIaBIIsieMylo Briciiim ApOuTpakxHbIM
Cynom P® (cxema 1).

Cxema 1. Cucrema apoutpakubix cyaoB B Poccuiickoii ®enepaiun.
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4-ii yposens
Bricuuit ApoutpaxHeiil Cya Pd
( BeICILIAS CY1eDHAsA HHCTAHLIH )

!

3-ii yposens
.-'1";]'.‘[\_}]1 MaAHBIC CYIEI KACCAITTHOHHOH HHCTAHUHHA
(10 thenepaiIbHEIX ApOHTPAKHEIX CYI0OR OKPYTOR)

211 ypogens
.-"hr"l_’fll[ PaAHLIE CYORI ANELTHITHOHHON HHCTAHIIHH
(20 ;lf"ll_\‘l[ PAAHEBIX AlC/ITMITHOHHBIX CYII0R )

-1t yposenn
ApOHTPAKHEIE CYAEI TEPBOH HHCTAHIHHA —
ApOHTPAXKHLIE CYIL cyOLeKTOBR PO

Buvicuuti Apoumpadsicrotii Cyo P@ siBRsieTcst evbicuuum cyoedvim opeaHom B cUCTeMe apOuT-
PaXKHBIX CYJIOB 1O PA3PEUEHUIO SKOHOMUMECKUX CROPO8 U UHBIX Oe, TIOABEAOMCTBEHHBIX apOMTpaxk-
HBIM CyJaM M OTHECEHHBIX K MOACYIHOCTH Briciiero ApoutpaxHoro cyga P®, u swvicuteii cyoeo-
HOU UHCMAaHyueli no OMHOWEHUIO K apOUmpadcHolM cyoam nepeot, aneansiyuOHHON U KacCauuoHHOL
uUHCmanyuii, IOCKOJIbKY ocylecTsisieT B ycraHoBieHHOU AIIK P® ¢opme Han3op 3a ux gesaresb-
HOCTBIO (TIepecMOTp e B nopsiake Hag3opa). Kpome Toro, Beiciimit Apourpaxusii Cyn PO gaer
apOUTPaXXHBIM CyaM pa3bsCHEHHS 110 BOITPOCcaM CyeOHOM MPAKTUKK U eIMHOOOPAa3HOTO IMpUMeHe-
HUSI BCeMU apOUTPaKHBIMU CyIaMU 3aKOHOJATEILCTBA Ha BCel Tepputopun Poccuiickoii Peneparu
DedepanvHuvle apoumpadichvle cyobl OKpY208 KaK cyobl KACCAUUOHHOTE UHCMAHKUL TIPEAHA3HAYECHBI
IJIs1 IPOBEPKU 3aKOHHOCTU 6CHYNUBUUX 8 3AKOHHYIO CUJTy CYA€OHBIX aKTOB CYJOB are/UISIOHHON
U nepBoi MHCTaHumil. Beero oOpasoBaHo 10 ¢emepaibHbIX OKPYroB, B COCTaB KOTOPBIX BXOAUT
HECKOJIbKO cyObekToB Poccuiickoit ®@epeparmu. Cy OKpyra OCyIIECTBIISIET TPOBEPKY B KACCAIIMOH-
HOM TIOpsIJKE Cy/leOHBIX aKTOB apOMTPakKHBIX CylOB cyOBeKTOB Poccuiickorn depepanyu — cynoB
NEPBOI MHCTAHIIU U JIByX CYJOB aNeJUISILIMOHHON MHCTAHIIH, PACIIONIOKEHHBIX Ha TEPPUTOPHUHU JIaH-
Horo peniepaibHOrO oKkpyra. Hazanue (penepanbHbIX apOUTPAKHBIX CYJOB OKPYTOB IPOU3BOAUTCS
M0 HAMMEHOBAHMIO OKPYTa, 3aKPEIICHHOTO 3aKOHOJATeNIbHO (Harpumep, PenepasibHblil apOuTpak-
HBII ¢y MocKoBcKoro okpyra, ®enepaiibHblil apOUTpaxHbIi ¢y LleHTpaabHOro oKpyra).

Apbumpadictole cyobl aneaNsUUOHHOU UHCMAaHyUL SIBJISIOTCS CylaMU 0 TIPOBEPKE 3aKOHHO-
CTH Y TIOBTOPHOMY PACCMOTPEHHIO He 8CMYNUBUIUX 8 3AKOHHYIO CUMY CYNeOHBIX aKTOB CYI0B NEPBOM
uHCTaHIMU. OHU OCYIIECTBIISIOT MPOBEPKY 3aKOHHOCTH HE BCTYIHUBILINX B 3aKOHHYIO CUIY Cyaeo-
HBIX aKTOB MEPBOM MHCTAHUMU M OAHOBPEMEHHO NEPECMaTpUBAIOT MIOBTOPHO IO CYILLECTBY B arej-
JISIIMOHHOM TOPSIZIKE CYJeOHbIE aKThI TIEPBOI MHCTAHIIMKU — apOUTPaKHBIX CYA0B CyOBbeKTOB Poccuii-
ckoil desrepanium, nepedeHb KOTOPbIX 3aKOHOJATENIBHO 3aKPETLIEH 32 KasKAbIM CY/IOM aresuISILIMOHHON
MHCTaHIMU. TeppuTOpraIbHO CyIbl aNeUIIMOHHON MHCTAHIIMKM PACTIONOKEHBI CIEAyIONM o0pa-
30M: JIBa aNeJUILIMOHHBIX CyAa Ha OMUH (befiepaibHbIid apOMTPaKHBIN (KaCCAIIMOHHBIN) OKpyT. Kask-
JbIA Cyl aneJUIIMOHHON MHCTAHIIMM MMEeT CBOW HoMep (Hampumep, 19-il cya anesuisiiimOHHOM
VHCTaHLIMY ), HAUMEHOBAHUM CY/Ibl alleJUIIUMOHHON NHCTAHIIUY HE UMEIOT.
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Apbumpadicrbie cyovl cybvekmos Poccutickoti @edepayuu pacCMaTPUBAIOT 1O CYUECHBY KO-
HOMHYECKHE CIOPHI, MOIBEIOMCTBEHHbIE apOUTPAKHBIM CyIaM I10 MepBOW MHCTAHIIMHU, KOJMYECTBO
KOTOPBbIX COOTBETCTBYET KOIMYECTBY CyObeKTOB Poccuiickoii Penepaiiviil B COOTBETCTBUM C CYIIIe-
CTBYIOILIMM IOCY/IapCTBEHHBIM a/IMUHUCTPAaTUBHO-TEPPUTOPHAIIBHBIM YCTporicTBOM Poccum.

Ion cocmasom moOGOro apOUTPaKHOTO Cy/la MOHUMAETCS €r0 BHYTPEHHEE YCTPOWCTBO —
cmpykmypa.

Tak, Boicimii Apoutpaxusiii Cyn P® neiictByer B cocraBe [lnenyma Briciiiero Apourpax-
Horo Cyna P®; [Ipesuguyma Briciero Apoutpaxksoro Cyna P®; CyneOHoi KOJIeruu 1o paccMoT-
PEHUIO CIIOPOB, BO3HUKAIOIIMX U3 IPaXAaHCKUX U MHBIX TIPpaBoOTHOIEHNH; CyaeOHON KOJJIeruy 1o
PacCMOTPEHUIO CTIOPOB, BOHUKAIOIIMX U3 aJMUHUCTPATUBHBIX TPABOOTHOIIEHUH.

JI71s1 TIONTOTOBKM M TIPOXOXJEHUSI MaTeprasioB CyA€OHBIX e, W3yYeHUsl MPAKTHKU TpHMe-
HEHUsI 3aKOHOJATEJIbCTBA, BBHIMIOJIHEHUsI UHBIX (DYHKIMIA apOMTPaKHBIX CYIOB CO3/IAETCsl anmapar
apOUTPAXXHOTO CyAa, BKTIOUAIOIINIA OTIEIBI U IPyrHe MOapa3aeIeHHs.

denepanbHbI apOUTPaXHBIH Cy OKpyTa AefcTByeT B cocTaBe [Ipesnanyma, cyneOHbIX Kosuie-
T'Ui 110 CIIOpaM, BO3HUKAIOIIUMM U3 TPAXJIAHCKUX U aJIMUHUCTPATUBHBIX IIPaBOOTHOIIEHU. [Ipe3u-
IUYM OKPYKHOTO Cy[a YTBEPXKIAeT MO MPEACTABICHHUIO MpeceiaTelisl Cyla WICHOB CylIeOHBIX KO-
JIeTU# U Tipejiceatesier CyaeOHbIX COCTAaBOB TOTO Cy/ia, PeIIaeT Jpyrue HanOosiee BaKHbIE BOIPOCHI
OpraHu3aluy padoThl U CyAeOHON MPAKTUKH.

[TpumepHO TakuM ke 00pa30M OIpeeNsIeTCss U BHYTPEHHSISI CTPYKTypa apOUTPaKHBIX CY/I0B
cyobexToB Poccuiickoit denepanyu, ¢ TOM JIMIIb Pa3HUIIEH, YTO B HEKOTOPBIX CyJax ¢ HEOOIBIINM
KOJIMYECTBOM CyJIel MOTYT ObITh 00Opa30BaHbI TOJILKO CYJI€OHbIE COCTABbI U3 UMCIIa Cy/IeH TOTO Cy/a,
T. . 6e3 00pa30BaHUs KOJUIETUH.

Kaxnapiit apOUTpaXXHBIN Cy[ COCTOUT U3 MpeceaTelis, ero 3aMeCcTUTeNeld UM 3aMeCTUTe,
cyaey 1 pabOTHUKOB arrapara cyja.

Borpockl BHyTpeHHel AeATeIbHOCTH apOUTPaKHBIX CY/IOB M MIX B3AMMOOTHOIIIEHHH APYT C Ipy-
rOM, B TOM YHCJIE BOTPOCHI, CBSI3aHHBIE C OOpa30BaHMEM Cy/IeOHBIX KOJIJIETMH U CyAeOHBIX COCTa-
BOB, yperyJrupoBaHbl B PernamenTe apOuTpakHbIX CYJOB, yTBEpkKIaeMoM NoctaHoBaeHueM [Tnenyma
Briciiiero Apourpaxuoro Cyna P® (nocnenusisi penakuus PernamenTa yTBep:aeHa MOCTaHOBIIE-
nueMm [Tnenyma BAC P® ot 30 nekadpst 2002 r. No 129).

Cornacno cr. 128 Koncruryun P® Bce cynpu Briciero ApoutpaxHoro Cyna P® HazHa-
yaiotcsi Copetom Pepeparyu o npejacraienuio [pesunenta PO, a cyapu apyrux apOUTpasKHbIX
cynoB — [Ipesunentom P® B nopsike, ycranoBieHHoM PeniepaibHbIM 3ak0HOM «O craTyce cynei B
Poccuiickoit ®epepain».

6 Cm.: Bectauk BAC P®. — 2003. — Ne 3.
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§ 3. 3agaun u PyHKIMH apOUTPA’KHBIX CY/10B

3adauu apOUTPaKHBIX CYIOB OMPENeNsIOTCs HeIsIMHA CyleOHON esTebHOCTH, B IIEJIOM HX
MOXHO Pa3JeJIMTh Ha JJBE IPYIIIbL: a) CBOMCTBEHHbIE BCEM apOUTPaKHBIM CyHaM;

6) BO3JIO’KEHHbIE TONIBKO Ha Bricmii Apoutpaxusiii Cyn P®. Oouue 3a0auu Bcex apoutpax-
HBIX CYJI0B 3aKkperuieHsl B cT. 2 AIIK P®:

1) 3ammTa HApYIIEHHBIX WIIK OCTIAPUBAEMBIX TIPAB M 3aKOHHBIX MHTEPECOB JIUII, OCYIIECTBIISI-
IOIIMX TIPEANPUHUMATENBCKYIO U MHYI0O 9KOHOMHUYECKYIO eATEeJIbHOCTh, 4 TaKKe MPaB U 3aKOHHBIX
uHTepecoB Poccuiickoii Peneparmu, cyonekToB Poccuiickoit denepani, MyHUIMNATBHBIX 00pa-
30BaHMil B cepe MpeAnpuHUMATEIbCKOW U MHOM SKOHOMUYECKOU JIeATEIbHOCTH, OPraHOB I'OCY-
aapcTBeHHOU Biactu Poccuiickort Penepaiiiil, OpraHoB roCyJapcTBEHHOW BJIacTH CyObeKToB Poc-
cuiickoii denepanvi, OPraHOB MECTHOTO CaMOYIIPABJIEHUsI, MHBIX OPTraHOB, JIOJKHOCTHBIX JIUI] B
yKa3zaHHOU cepe;

2) obecrieueHre JOCTYIHOCTY MPaBOCYAUs B cpepe MpeArnpruHIMATEILCKON U MHON SKOHOMHU-
YeCKOU AeATEIbHOCTH,

3) cnpaBeMBOE MyOIMIHOE CyAeOHOe pa3oMpaTesbcTBO B pa3yMHBIN CPOK HE3aBUCHMBIM M
OecnprCTPaCcTHBIM CY/IOM;

4) yKperuieHue 3aKOHHOCTH W NpeaylpexJeHre IPpaBOHApYILLeHU B cdepe MnpeanpuHuMa-
TEJIbCKON Y MTHOU SKOHOMUYECKON AEATEIBHOCTH;

5) (popMupoBaHUE yBaKUTEIBHOTO OTHOLIEHHUS K 3aKOHY U CYAY;

6) cofelCTBHE CTAHOBJIEHUIO U Pa3BUTUIO TAPTHEPCKUX JIEIOBBIX OTHOLIEHUH, (DOPMUPOBAHUIO
00BIYaeB M ITHKH JIEJIOBOr0 000poTa.

Kpome Toro, kak BeITEKaeT U3 MPAKTUKU OCYILIECTBIICHN I SKOHOMUYECKOTO TIPABOCY/M S, 3a/1a-
Yyeil apOUTPaKHBIX CYJOB SIBJISIETCS TAKIKE 3alUTa B PABHOM CTENEHN KaK YaCTHBIX, TAK U IMyOTMYHBIX
MpaB ¥ UHTEPECOB.

Ha Beictimii Apoutpasxkusiii Cyn P® Takske BO3JIOKEHBI 33/1a4K:

u3y4arh ¥ 0000I11aTh MPAKTUKY MPUMEHEHHS 3aKOHOATEIhCTBA ApOUTPAXKHBIMU CYJAMU;

JaBaTh Pa3bsICHEHUS TI0 BOIPOCAM CYJeOHOM MPAKTHKH;

MOJTOTAaBIMBATh TPEIOKEHHSI 10 COBEPIIEHCTBOBAHUIO 3aKOHOATEbCTBA TIPU peaTi3allum
MpaBa 3aKOHOJATEIbHON WHUIIMATUBI;

BECTH Cy/IeOHYIO CTATUCTUKY U KOHTPOJIMPOBATH €€ BeJIeHNE B HUKECTOSIINX CYJax, OCYIECTB-
JISITh MEpPBI 10 00ECTIEYCHUIO IEATETHHOCTH apOMTPAKHBIX CYJOB B 11€JI0OM (B TOM YHMCJIe B BOITPOCAX
MaTepraIbHO-TEXHMUECKOTO, KaIPOBOr0 00eCTIeUeHus U 1p.).

OcHoBHas 33/1a4a CyAONPOU3BOACTBA B apOMTPAKHBIX CyJax — 9TO 3aIUTa HAPYIIEHHbBIX WM
ocIiapuBaeMbIX MpaB B cpepe mpearpuHuIMaTeIbCKOM M MHOM SKOHOMUYECKOM eSITeJTIbHOCTH, KOTO-
pasi peanusyeTcs B CyAeOHOM pelIeHHH.

DyHKyUYu apOUTPAKHBIX CYIOB CIEAYIOIIUE:

a) pa3pellieHue CriopoB, BOZHUKAIOIIUX B cdhepe MpeapuHUMAaTeIbCKOM U MTHON SKOHOMUYe-
CKOH JIeATEJIBHOCTH, T. €. OCYLIECTBIEHIE SKOHOMUYECKOTO MTPABOCYIUS;

0) nmpenynpexaeHre HapylIeHU 3aKOHOIaTeIbCTBA B 9KOHOMUYECKOH cepe;

B) COXpaHEHHe MPaBONOPsIIKa U oOecriedeHne mpaBoBou cradbmibHOCTH. Kpome o0mux yHK-
i Beicmii Apoutpaxusiii Cyn P® B nmiie cBoero Beiciiero cynedHoro oprana — [lnenyma gaer
Pa3bsCHEHUsI apOUTPAKHBIM Cy/IaM IO BOIPOcaM MPUMEHEHU s 3aKOHOJATEIbCTBA B SKOHOMHUYECKOM
cepe B 1eNsIX ero eJMHO00OPa3HOro U MPaBIJIBHOTO NpuMeHeHus. [IpakTiueckoe 3HaUeHue mocTa-
HoBileHn# [lnenyma Briciero Apourpaxtoro Cyna P® coctouT B TOM, 4TO «3TO BbIpaOOTKa Ha
OCHOBAHUM aHAJIN3a CyAeOHOW NMPAKTHKKM €AMHCTBEHHO MPABMIILHOTO TOJKOBAHMS MPUMEHSEMOrO
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apOUTPaKHBIMHU Cy/IaMH 3aKOHA ¥ OPTraHU3ali sl pabOThI CYJIOB B COOTBETCTBUY C BHIBEPEHHOH U JI0BE-
JEHHOM JI0 HUX COOTBETCTBYIOIIUM ITOCTaHOBJIeHHeM [IieHyma mo3urmei» .’

7 Cwm. nocrasoBeHns [Tnenyma BAC P®, npunstsie ¢ anpesns 1992 r. no Host6ps 2000 r. // CrieruasibHoe npuiioxkeHue K BecTHuky
BAC P® k Ne 1, ssuBaps 2001 / Ipenucnosue B.®. fxosnesa. — C. 7.
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Tema 2. IlpeameT u cucrema
apOMTPaKHOIr0 MPoIlecCyaJbHOr0 MpaBa

§ 1. IloHsaTHe U cTaAuH aPOUTPAKHOIO MpoIiecca

Apbumpadictblii npoyecc — 3TO YCTaHOBJIEHHAas HOPMaMHU apOMTPaXHOIO IPOLIECCYaTbHOTO
npaBa ¢opma JIesTeIbHOCTH apOMTPaXKHBIX CYIOB, HAIIPABJIEHHAs Ha 3allUTy OCHApPUBAEMOrO WJIM
HapyILEHHOI'o MpaBa OpraHu3alyii, TOCYIapCTBEHHBIX OPraHOB M I'PaXAaH-TpeAlpUHUMATENEN, a B
CITydasix, MPeyCMOTPEHHBIX 3aKOHOM, U TPaX/IaH, ¥ NPEICTaBIsIeT COO0 ONpeeeHHYI0 TOCIe/I0-
BaTEJIbHOCTh MPOLIECCYATbHBIX ACHCTBUII apOUTPaKHOTO Cy[a M MHBIX YYaCTHHUKOB apOMTPAXKHOTO
CyAONPOU3BOACTBA IPU PACCMOTPEHNU KOHKPETHOTO JIeJia.

B apOutpakHOM mpolecce Cya, Jula, YYacTBYIOLME B Jelie, U Ipyrue YYaCTHUKU MOTYT
COBEpILATh TOJIBKO Te JEUCTBUS, KOTOPBIE IIPEyCMOTPEHBI APOUTPAKHBIMU IIPOLIECCYATBHBIMU HOP-
Mamy, T. €. AIIK P® u npyriumu peaepanbHbIMU 3aKOHAMM, COLIEPKALIMU TPOLIECCYaIbHbIE HOPMBI.
ApOuTpakHOMY Cy/ly, CTOPOHAM M APYTMM YYaCTHHUKAM IpoLiecca apOMTPakKHBIM MPOLIECCYaTbHBIM
3aKOHOZIATEILCTBOM, C OIHOM CTOPOHBI, IPEIOCTABIISIOTCS MpaBa, ¢ APYroi — Bo3jaraoTcs 00s3aH-
HOCTH, COOTBETCTBYIOILIME UX MPOLECCYATbHOMY MOJIOKEHUIO.

IIpeomemom apOUTPAKHOIO Mpolecca SABISIOTCA SKOHOMUUYECKUE CIIOPbl M MHbIE JieJia, MOJI-
BE/IOMCTBEHHBIE apOUTPAKHBIM Cy/laM, a JEHCTBUsI, KOTOPbIe COBEPIIAIOTCS apOUTPAXHBIM CYIOM U
YUYaCTHUKaMH apOUTPaKHOIO Ipoliecca MpU PacCCMOTPEHUH KOHKPETHOTO Jiefia, M0 CBOEMY Xapak-
TEepy ABJISIOTCS MPOLECCYaTbHBIMU JAEHCTBUSMU.

ApOuTpakHbIii porecc — (popMaTM30BaHHBII MPOLIECC, T. €. BCE AEHCTBUS yYaCTHIUKOB apOHT-
PaXKHOrO MpoLEecca B paMKax MPOLIECCYaIbHBIX OTHOILIEHUI COBEPIIAIOTCS B ONpPeeIeHHON npoyec-
cyanvroli gpopme, ycraHoBieHHor AITK P®. Ee cobmonenue HampapieHO Ha CBOEBPEMEHHOE pac-
CMOTpEHHE M paspelieHre apOMTPaXHBIM CYJOM CIOpa M COOTBETCTBEHHO Ha CyAEOHYIO 3allUTy
HapyILEHHBIX WM OCIIApBAEMBIX I1PaB.

JlesTenbHOCTh apOUTPaKHOTO Cy/a 0 PACCMOTPEHUIO U pa3pelleHUIO TOABEAOMCTBEHHbBIX EMY
CIIOPOB OCYLIECTBJISIETCS B ONPENEIEHHON MOCIEJOBATENbHOCTH, T. €. 0 cmadusm npoyecca. Kax-
Jasi CTausl OXBaThIBAET COOOW ONpeJeIeHHYI0 COBOKYITHOCTb ITPOLIECCYAIbHBIX JIEMCTBUI, HAalpaB-
JIEHHBIX Ha IOCTHKEHUE CAMOCTOSTEJIbHOW MPOLIECCYaTbHOM 111, U BBIIOJIHSET CBOIO ITPOLIECCYyallb-
HYI0 (DYHKLIUIO.

ApOuTpakHBII IPOLIECC UMEET ocemb cmaduti (cxema 2):

Cxema 2. CTaguu apOUTPaKHOTO MpoIecca.
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+4- MPOMIBOICTED B CVIE AME/UTIIHOHHON HHCTAHIIHHE IPH IPORE-
KE 3aKOHHOCTH cyIe0HEIX AKTOR 0V NepRoi HHCTAHLMKE, HE BOTYITHE-

- } CVIIE KACCAHOHHOM WHCTAHIMH TIPH NMPOBEPKE
KO X AKTOB CVIOB MEPRON W ane/UAHOHHON HHCTAH-
LI KOHHYIO CHITY
-1 MOHIBOACTEO B CV/IE HAT30PHON HHCTAHLIHH NPH NPOBEPKE JAK0H-
HOCTH CYVIE0OHLIX AKTOR CVIOR NEPROH, aNe/UTHIHOHHDA H KacCalHoHHOH
HHCTAHLUHA, BCTVITHBIIHY B 3aKOHHYE CHIT

Ld
- EPECMOT]P CyICOHE OR, BCTVITHELI IKOHHVED O]
BHOBL OTKPRIBIIHMCS OOCTOH CTRAN
- EHHE BCTVIIHELIMX B 3AKOHHVED CI [eOHI ETOR a-
TH KHOTO Cvaa (HCMOMHHTEIRHOE PO 10)

1-51 cmadusi — BO30yX1eHre MPOM3BOACTBA 10 Aeny. Cyabs Ha TOM CTaAUU MU3ydyaeT IMOCTY-
MUBIIIEE MCKOBOE 3asIBJICHUE, 3asBJICHUE U MPUJIOKEHHBIE K HEMY IOKYMEHTHI, BBISICHSIET, MOBE-
JOMCTBEHHO JIM JIeJIO apOUTPaKHOMY Cyay, COOMIOAEHA JIM TIOICYAHOCTh, HAJISKAIIUM JIU JIUIIOM
MOAIMCAHO MCKOBOE 3asBJIEHUE, OIIAYEHA JIM B YCTAHOBJIEHHOM IOPAIKE M pa3Mepe rOCHOIUIMHA,
chOpMyIMPOBaAHHI JI TPeOOBAHMS K KQKIOMY U3 OTBETUMKOB, UMEIOTCS JIA CCBUIKM Ha 3aKOHBI, TIPH-
JIO’KEHBI JIX K UCKOBOMY 3asIBJICHUIO, 3asIBJICHUI0 HEOOXOMMUMBbIe JOKYMeHThl. Ha 310l craguu cyaps
eIMHOJIMYHO B MISTHIHEBHBIA CPOK CO JHSI TIOCTYIUICHHSI NICKOBOTO 3asIBJICHUS B apOUTPaKHBIN Cy/l
JOJIKEH PELIUTh BOIIPOC O MPUHSATUH UCKOBOT'O 3as51BJIEHUS K IIPOU3BO/ICTBY, O YEM BBIHOCUTCS OIIpe-
JeJIeHre O MPUHSATHH JieJia K IPOU3BOJICTBY, KOTOPBHIM BO30YK/Ia€TCs IIPOU3BOJICTBO 10 Jieny (cT. 127
ATIK P®). [Ipu Hanu4um OCHOBAHUU Cybsl €AMHOIMYHO MOKET OCTaBUTh MCKOBOE 3asiBlieHHe Oe3
JBVKEHUSI U YCTAHOBUTD CPOK ISl YCTPAHEHHUsI HEIOCTATKOB, a B CJIy4ae UX HEyCTPaHEHUsl, a TaKxkKe
10 IPYyT'MM OCHOBaHusAM, npeaycMorpeHHsM AIIK P®, Bo3Bparuts uckosoe 3asasieHue (cr. 128—
129 AIIK P®).

2-5 cmaousi — MOATOTOBKA MaTepUasioB Jejla K pacCMOTpeHHIo B cyneOHoM 3acepanun. Cyn
B IIEJISIX TTOATOTOBKH JIeJla K PACCMOTPEHUIO B CYJeOHOM 3aCEeIaHMU TI0 CYIIECTBY ITPOBOAUT MPEy-
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cmotpeHHble AITK P® nogroroButesibHble IEMCTBUSL — MPOBOJUT CO CTOPOHAMU cobecedosarue 1
npeosapumensvtioe cyoedroe 3aceoarue (ct. 135, 136 ATIK P®). Llennb 3Toi ctagmu cCOCTOUT B TOM,
YTOOBI 00ECTIEUNTh ITPABUIILHOE U CBOEBPEMEHHOE PACCMOTPEHHE U pa3pelieH e Aea apOuTpaKHbIM
CyaoM B cyaeOHoM 3acenannu. Cy/bsi, TOCUUTAB JeJ10 TIOArOTOBIEHHBIM, B IOC/IEYIONIEM Ha3HAYaeT
cyneOHoe pa3OrpaTeTbCTBO IO CYIIECTBY CIIOPA.

3-5 cmaodus (OCHOBHAsI) — HEMIOCPE/ICTBEHHO CyfeOHOe pa3oupatebcTBo. OCHOBHOM OHA CUM-
TaeTcsi IOTOMY, YTO B HEH paCCMaTPUBAETCS U pa3peliaeTcs CIop MO CYyHIECTBY B IEPBOM MHCTAHLUM,
BBIHOCUTCSI peIlIeHHe, KOTOPbIM JIMOO YIOBJIETBOPSIOTCS 3asBJICHHbIE TpeOOBaHUS, MO0 B UX YHO-
BJIETBOpEHMHU OTKa3biBaeTcs. OJJHaKO cya B ciiyyasix, ycraHoBlieHHbIX AIIK P®, moxer npekpatuthb
MTPOU3BOJICTBO TIO JIeTy WJIM OCTaBUTh MCK Oe3 paccMotpenus. [IporeccyanbHoii hopmoii pazdoupa-
TEJIbCTBA JIeNIa SIBJISETCA cydebHoe 3acedanue apouTpaxHoro cyaa (cr. 137 AIIK P®).

4-5 cmaodusi — IpOBEepKa 3aKOHHOCTU ¥ 0OOCHOBAHHOCTH PEIIeHUH U ONpeeIeHHI, TPUHSATHIX
CYAOM TepBOM MHCTAHIIUK U HE BCTYNMBIIMX B 3aKOHHYIO CHJTY, CYJOM aleJUISIIMOHHON MHCTAHIIUH,
T. €. IPOU3BOACTBO B CyJIe aneJUIAIIMOHHON UHCTaHImu (cT. 257—272 AIIK P®).

5-5 cmadusi — mpoBepKa 3aKOHHOCTHU CY/I€OHBIX aKTOB, PUHSTHIX CYAOM MEPBOM U areuIsiy-
OHHOU MHCTAHIIMI W BCTYNUBIIMX B 3aKOHHYIO CHITY, CYIOM KaCCAIll[MOHHON MHCTAHIMH, T. €. TIPOU3-
BOJICTBO B Cyj/Ie KacCallMOHHOW MHCTaHIMH (cT. 273—291 AIIK P®).

6-51 cmadusi — TIPOBEPKa 3aKOHHOCTU CYyHAEOHBIX aKTOB, NMPUHATHIX CyAaMH TPEX MHCTaHIIUM
Y BCTYNMBIIMX B 3aKOHHYIO CHITy, B Mopsiike Hag3opa Beicimm ApOutpaxusivm Cynom PO, 1. e.
MIPOM3BOJCTBO B Nopsiake Hajazopa (cr. 292—308 AIIK P®).

7-5 cmaousi — IEPeCMOTP BCTYIMMBIINX B 3aKOHHYIO CHITY Cy/IeOHBIX aKTOB apOMTPaXXHBIX CYJJOB
10 BHOBb OTKPBIBIIUMCS 0O0cTosITeNbeTBaM (cT. 309—317 ATIK PO).

8-51 cmadusi — UCTIONTHEHNE BCTYIUBILETO B 3aKOHHYIO CUJTY CyleOHOro akTa apOMTpa)kxHOTO
cyga, T. €. MCHojHuTe bHOe Tpomn3BoAcTBO (cT. 318—332 AIIK P®, depepanbhbiii 3akoH «O0
WCTIOJTHUTEJIbHOM IMPOU3BOACTBE> ).
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§ 2. llonsATHE U MpeaAMET apOHTPAIKHOTO
NpoueccyaJbHOro npaBa

Apboumpasicroe npoyeccyanvHoe npaso — 10 COBOKYIMHOCTb MTPABOBBIX HOPM, PETyIUPYIOININX
OpraHMU3alnI0, KOMIETSHIINIO, MOPSAIOK JesATebHOCTH apOUTpaXHbIX cynoB Poccuiickoit denepa-
IIUH ¥ TIOPSIJIOK PACCMOTPEHUST SKOHOMHYECKUX CITIOPOB, OTHECEHHBIX K KOMIIETEHIIUN apOUTPaKHBIX
CYJOB.

B HOpMax apOuTpakxHOTO MPOIECCYATLHOTO TIPaBa PeaTu3yeTcsl Mexanuzm CyaeOHOU 3alUThl
HapYIIEHHBIX WK OCTIAPUBAEMBbIX IPaB U 3aKOHHBIX MHTEPECOB CYOBEKTOB Mpasa B cdepe mpearnpu-
HUMATEJILCKOM JISATEIBHOCTU M HTHOW SKOHOMHYECKOU JIeATEIbHOCTU. [Ipy 3TOM HOpMBI apOUTpaxk-
HOTO TIPOIIECCYaJIbHOTO TIPaBa M3YYaloTCs C YUYE€TOM CIIOKUBIIEUCS apOMTPaKHOW MPAKTUKH, T. €.
C YYETOM CyAeOHBIX TOJIKOBAaHUU HOPM apOMTPaKHOTO MPOIIECCYaTbHOTO MpaBa.

ITo cBoeMy xapakTepy apOUTpa)kxHOE MPOIECCyabHOE MPABO OTHOCUTCS K OTPACIISAM ITyOTrd-
HOT'O TpaBa, MOCKOJIbKY Mpeodiiaiaoriee KOJIMIECTBO HOPM apOUTPaKHOTO TMporiecca, MPUHIIATIH-
QJILHO PeryIUPYIONIUX CaMHU OCHOBBI apOUTPAKHOTO MIPOIIECCa U OCHOBHBIE €r0 MHCTUTYTH B cpepe
MPOLIECCYAJIbHBIX OTHOIIEHUI, HOCUT UMIIEPATUBHBIN XapakTep (T. €. XapakTep BJIACTHBIX MpPEeIu-
CaHWH, YCTAaHOBJICHHBIX MyOJIMYHON BJIACTHIO — TOCYAAPCTBOM M COOTBETCTBEHHO PETYJIUPYIOIIUXCS
MyOJIMYHO-TIPaBOBBIM MeToioM). OIHAKO MpU 3TOM B HOpPMax apOMTPakHOrO MPOIeCCYabHOTO
MpaBa COfIEpPKaTCsl TAaKKe JIEMEHThl YACTHOMPABOBOTO PETYIMPOBAHUS, OTPAKAIOIIUE AUCTIO3UTUB-
HBIE (JO3BOJIUTENIbHBIC) HAYaIa, 0COOEHHO OTHOCHUTENILHO peaii3allii YIaCTHUKAMU apOUTPaKHOTO
Tporiecca MmpoleccyaabHbIX MTPaB, O3BOJISIONINX, HATIPUMEDP, I3MEHUTH CIIOPSAIIIM CYOBEKTaM ITpaBa
OOIIYI0 ¥ JTbTEPHATUBHYIO MOJICY/THOCTb, 3aKJIIOUMB COOTBETCTBYIOITIEE COTIallIeHue (T. €. YCTAHOBUTD
JOTOBOPHYIO MOJCYIHOCTh), MIepeiaTh PACCMOTPEHHUE Criopa He TOCYAapCTBEHHOMY, a TPETEHCKOMY
CyIly, 3aKJTIOYMTh MUPOBOE COTJIAllIEHHE U JIP.

Tem He MeHee, HECMOTPSI Ha CJIOKHBIN KOMITJICKCHBIN COCTaB, BKJIIOUAIOIINI B ce0e 37IeMEHTHI
MyOJIMYHO-TIPABOBOTO M YaCTHOIPABOBOTO PETYIMPOBAHMS, apOUTPAKHOE MPOIECCYaTbHOE MPABO
XapaKTepu3yeTcs B IEPBYIO OUepe/lb BJACTHOM JIEATEILHOCTHIO Cy/la KaK TOCYAapCTBEHHOTO OpraHa, a
TaKke MPUHYIUTEILHOCTBIO UCTIOIHEHHUS BCTYIMBIIUX B 3aKOHHYIO CHJTY CYIeOHBIX aKTOB, YTO CaMO
1o cebe yxke MmpegonpeaessieT B OCHOBHOM MyOJTMUYHBIN XapakTep B3aMMOOTHOIIICHUH B cepe mpo-
LIECCYAJIbHBIX OTHOILIECHUIA.

IIpeomemom apoumpadxicHozo npoyeccyanbHo2o npasa SBISIIOTCS HETIOCPEICTBEHHO MPOLIECCY-
aJIbHBIe JIEHCTBUS apOUTPaXKHOTO CyAa MPU OCYIIECTBJICHUN MPABOCYIUs, CYOBEKTOB IpaBa (3avH-
TePECOBAHHBIX JIMIT), OOPATUBIIMXCS B apOMTPaKHBIN CyJ 32 3alIUTOW CBOETrO HApYyIICHHOTO WA
OCIIapUBAEMOTO TpaBa, IpaBa U 00A3aHHOCTH YIACTHUKOB apOMTPaKHOTO MpoIiecca, UX MoJIokKeHwe,
YCJIOBUE Y TTOPSAAOK BO30YKICHUS M PACCMOTPEHHUS Jej1a, MOPSAAOK MPUHATHS PEellieHUsI Cyaa ¥ opsi-
JIOK ero 00XaIoBaHK B CY/IbI BBIIIIECTOSIINX MHCTAHINM, a TAKKe UCTIOJTHEHUE PEIIeHUH apOUTpak-
HOT'O Cy/a.

Tpeteiickuil cyJ, Kak HETOCYIaPCTBEHHBIN OpraH, UMeeT 3HaYeHUe aJIbTEPHATUBHOM MO OTHO-
IIIEHUI0 K apOUTPaKHBIM Cy1aM (pOpMBI pa3pelieHusl CIIopoB B chepe MpeanpuHIMATEeTbCKON M MHOW
9KOHOMMYECKOH eI TeibHOCTU. [ToaToMy npenmMeToM apOoUTpakHOTO MPOIIECCyaTbHOTO TIpaBa sIBJIs-
I0TCSI TAKKe HOPMBI, PETYJIUPYIOLIUE OPraHU3AIMIO U IEATEIbHOCTh TPETEUCKUX CY/IOB.

Cucmema apOUTPaXHOTO MPOIECCYATLHOTO MPaBa — 3TO COBOKYITHOCTH MPABOBBIX HOPM, MPE/I-
CTaBJISIIOIIUX COOOM CTPYKTYPY, COCTaB MHCTUTYTOB M HOPM B OTNPEJIC/ICHHOM MOCIIe0BATEIbHOCTH.
TpaauIMoHHO cUcTeMa apOUTPaKHOTO MPOIECCYATBHOTO MpaBa COCTOUT U3 OOIIEH M OCOOCHHOM
yacrei.

Hopwmpl, nmetoriiye peryaupyioiee 3HaUeHUe ISl BCero apoUTpaxHOTO MPOIecca, COCTABIISIOT
ero oougyro uacmov, a HOPMBbI, PETYIUPYIOIINE OTIEJIBHbIE CTAIUU MPOLIECCA, — OCODEHHYIO UACHb.

K obweii wacmu oTHOCATCS UHCTUTYTBI U HOPMBI, PETYJIUPYIOLIIE BOIPOCHL:
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Iee;

OpraHu3alvsl, CTPyKTypa, 3aAa4i 1 (PyHKIMH apOUTPaKHBIX CYIOB;

1eJTM ¥ TIPUHIIMITBL apOUTPaKHOTO TPOoIIecca;

NIOIBEIOMCTBEHHOCTD U MTOJCYJHOCTb;

KPYT CyOBEKTOB apOMTPaXHOTO MPOIECCYaTbHOIO MpaBa U HOPMBI O JIMIIAX, YYaCTBYIOIIUX B

TPEICTaBUTEIILCTBO B apOUTPAKHOM ITpoLiecce;
JI0Ka3aTeJIbCTBA M I0KA3bIBAHUE;

obecrieunTeIbHbIE Mephl B ApOUTPaXHOM IpoLiecCe;
MPUOCTaHOBJIEHHE MTPOU3BOJCTBA IO JIETTY;

IpeKpalieHe MPOU3BOJICTBA 110 JIeNy;

OCTaBJIeHUE MCKa Oe3 pacCMOTPEHHST;

CyaeOHbIe pacXojibl;

POIIeCCYaIbHBIE CPOKH;

cyaeOHble mTpadbl.

HopMsl ocobennoli uacmu perynpyor:

MOPSIIOK BO30YKIEHHUs JieIa B apOMTPaKHOM CYIE;
TIOATOTOBKY Jie/Ia K pACCMOTPEHHMIO B CyAeOHOM 3aceJaHnH;
IIPOM3BOJICTBO B Cy/ie NEPBO MHCTAHIMY U Pa3peleHre CIIOPOB B IOPsIIKE UCKOBOTO, 0COO0T0,

AIMHWHHUCTPATUBHOI'O IIPONU3BOACTB;

NPOBEPKY pelleHni apOUTPaKHBIX CY/I0B, HE BCTYNHBIIHMX B 3aKOHHYIO CUJTY, B Cy/IE areJuis-

LIMOHHOU MHCTAHIIUU;

NPOBEPKY pellIeHni apOMTPaKHBIX CYJOB, BCTYIMBIIMX B 3aKOHHYIO CHITY, B Cy/le KacCallMoH-

HOU MHCTaHIINN;

NIepeCMOTP BCTYNHBIIMX B 3aKOHHYIO CHITY PEIlleHUi apOMTPaXHBIX CY/IOB B MOPsAKE HAA30pa

Briciiium Apoutpaxasiv Cynom PO 1 1o BHOBb OTKPBIBIIUMCST OOCTOSITENILCTBAM;

UCTIOJTHEHUE CY/IeOHBIX aKTOB.
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§ 3. UcTounnkn apOuTPaKHOTO MPoIeccyaJbHOro mpanBa

Hemounurxamu apOouTpakHOTO MPOIIECCYyaTbHOTO TpaBa SIBJISIOTCS HOPMATHUBHBIE TTPABOBBIC
aKTBl, COJIeprKalllie HOPMBI, PETYJIMPYIOIIMe OTHOIIEHUS B JAHHOU OTpaciy Ipasa.

Cornacao 1. «o» cr. 71 Koncturymmu P® cynoycTpoiicTBO U apOUTpakHOE MpOLecCyallb-
HO€ 3aKOHOJIATEIbCTBO OTHECEHO K UCKJIIoUUTEIbHOMY BesieHuto Poccuiickont @enepanuu. CooTBeT-
CTBEHHO OpraHbl cyobekToB Poccuiickoit ®eneparyu, opraHbl MECTHOTO CAMOYTIPaBJICHHS HE BITPaBe
OCYIIECTBIIATh TIPABOBOE PEryIMpOBaHUE apOUTPAKHOTO MPOIIecca.

Yacts 2 ct. 3 ATIK P® PO onpenenser riaaBHble UCTOYHUKHU apOUTPAKHOTO MTPOIIECCYaTbHOTO
paBa, MPU 3TOM HEOOXOIUMO OTMETUTH, UTO JaHHast HopMa AITK P® ycranaBimBaeT, 4To MOPSA0K
CYIOITPOM3BOJICTBA B apOUTPAKHBIX Cy/laX OCYIIECTBIsAeTCS TOJbKO KoHcTuTymel, dheaepaibHbIMU
KOHCTUTYUMOHHBIMU 3akoHamu, caMuM AIIK P® u npuHATHIMU B COOTBETCTBMU C HUMHU WHBIMHU
(penepasibHBIMM 3aKOHAMHU, A TAKKe MEKAyHApOAHBIMU JoroBopamu Poccum. COOTBETCTBEHHO UHBIE
HOpPMAaTHUBHBIC MIPABOBbIC AKThI HE MOTYT PETyJIMPOBATh TIOPSIJIOK CYIONPOU3BOCTBA B ApOUTPAKHBIX
cynax.

K ucrounukam apOUTpa)xHOTO MPOIECCYaTbHOTO MpaBa OTHOCATCS (cxema 3):

1) Koncmumyuyusi Poccuiickoti @edepayuu® (OCHOBHOW 3aKOH), B KOTOPOU 3aKperieH psi
MIPUHIUIHATIBHBIX TIOJIOKEHUH, UMEIOIIMX OCHOBOIIOJIAraioliee 3HaueHue Jisi apOuTpakHOrO Tpo-
tecca. Koncrurynus PO onpezensier, kem oCcylecTBIseTCs TPABOCYIME, B TOM YKCIIE OMPe/IesieHo,
YTO SKOHOMUYECKOE TIPABOCY/INE OCYIIECTBISACTCS apOMTPaKHBIMU Cy[JaMU; TIOPSIOK 00pa3oBaHUs
OPraHoB, OCYIIECTBIISIONINX CYIeOHYIO BJIACTh, UX TIOJIOKEHUE B CUCTEME BJIACTHBIX TOCYIAPCTBEH-
HbIX opraHoB P®; ocHoBHbIe puHIIKITBE paBocyaus (cT. 19, 20, 47, 50, 51, 118, 123, 128). Kon-
crutyisi P® rapantupyet cyaeOHYIO 3allUTy MpaB U CBOOOI M BO3MOXHOCTh OOKAJIOBAaHUS B CYII
pellieHnid 1 AeCcTBUN (Oe3/1efCTBUSI) OPraHOB TOCYJapCTBEHHON BJIACTH, OPraHOB MECTHOTO CaMO-
yIpaBJieHUs], OOIIECTBEHHBIX O0BEIUHEHUH 1 JTOJKHOCTHBIX JIUI (CT. 46);

Cxema 3. lcTrounnkn apouTpaskHOro Npoleccyaab-HOro npasa.

8 Cm.: Pocemiickast rasera. — Ne 237, 25 nekaodps 1993.
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[1aenbie HcmMouHUK

1) Koncruryuus Pd:

2) MenepanbHbBle KOHCTHTYLHHOHHEIR 3aKOHB H delepaibHbie
JAKOHBI:

3) MeadIvHapoaHEe dorosopel POY mo ponpocaM apOMTPAKHO-
ro npotecca

Honoanumenvisie HcMOMHIKN

CynedHad npakTiga B gopse:

| ) nocTaHORIEHHH H onpeteeHHi KoHeTuTyiuHoHHOro Cyna Pd;

2) nocraHorneHui [Lienymon Beiciero Apoumpaxtoro Cyaa P
[10 BOMpPOCaM cy1e0HOH MPaKTHEN:

3) pemtenuii Exponeiickoro Cyia no npapaM 4e/iopexa

2) pedepanvhvle KOHCMUMYUUOHHBLE 3AKOHbL U hedepanbHble 3aKOHbI, KOmopble SBISIOTCA
OCHOBHBIMM HOPMATHBHBIMH aKTaMH, PEryJIUPYOIIUMHA OPraHU3aIMI0, KOMIETEHIIMIO U TIOPSI0K
JesTeIbHOCTHA apOUTpaXHBIX Cy0B. K HUM OTHOCATCS (penepaibHble KOHCTUTYITMOHHBIE 3aKOHBI «O
cyne6Hon cucreme Poccuiickoi @eneparn»® (3akperuieHa cyneOHas cucreMa Poccuiickoit ®enepa-
1M, OCHOBHOE Ha3HAYeHHWe CYIOB U UX 3aj1aun), «O0 apoutpaxkHbix cygax B Poccuiickoit ®enepa-
un» 10 (3aKkperuieHa cucreMa apOMTpakHBIX cyloB B Poccuiickoi ®eepaiinyl, OCHOBHbIC TIPUHITHITBI
UX JIeATEJIbHOCTH, MOJTHOMOYHSI M TIOPSIOK 00Pa30BaHUS M JESITEIBHOCTbh apOUTPAXKHBIX CY/IOB pa3-
JIMYHOTO YPOBHsI, OPraHU3aIMOHHOE OOeCIieueHre NesITeIbHOCTH apOUTPaKHBIX CYAOB, 00s13aTelb-
HOCTb Cy/IeOHBIX aKTOB apOUTPAXHBIX CYIIOB).

W3 (enepanbHbIX 3aKOHOB OCHOBHBIM SIBJISIETCSI APOUTPaKHBIA TPOIECCYaTbHbIA KOIEKC
P®!!, KOTOPBIN CONEPKUT COBOKYITHOCTh HOPM, JIETAJbHO PEryIMPYIONINX BECh apOUTPAXHBINA MTPO-
11ecC, MOPSIIOK CYJOMPOU3BOICTBA MO SKOHOMUYECKUM CIIOPaM, MOABEAOMCTBEHHBIM apOUTPAKHBIM
cygam. AITK P® pernameHTUpyeT Kak AeATEIbHOCTh apOMTPAKHOTO Cy/ia MPU OCYIIECTBICHUM Ipa-
BOCY/IUsI, TaK ¥ JPYTUX YYaCTHUKOB apOUTPaKHOTO MpOIiecca.

®enepanbhblii 3aK0H «O0 apOUTPaXKHBIX 3aceaTeNsaX» 2 comepKUT HOPMBI, OIPe/IeIsoNIre
MOPSIIOK TIPHMBJIEYEHUSI K PACCMOTPEHMIO Jiesia B apOMTPakHOM Cyle apOMTPaKHBIX 3aceiaTesei,
YCTaHABJIMBAET TPeOOBaHUS, KOTOPble K HUM TPEIbsBIISAIOTCS, CPOK MOJTHOMOYMI apOUTPaKHBIX
3acegaresien.

3akoH PP «O craryce cyneit B Poccuiickoii @epeparmn» 1 ycraHaBimBaeT TpeOOBaHUA, TIPeIb-
SIBJISIEMbIE K CY/Ibe, MOPSI0K Ha3HAYEHUS Cyel apOMTPaKHBIX CYJOB M MIPEKpalieHne UxX MOJTHOMO-
YU, CPOK MX TIOJTHOMOYHM, TAPAHTHH UX HE3aBUCUMOCTH U OTBETCTBEHHOCTH.

denepanphbiii 3ak0H «O Tpetelickux cynax B Poccuiickoit ®enepanmu» 4 conepxut HOpMBI,
B KOTOPBIX 3aKPEIUICHO TPeTEeHCKOe pa30MpaTesIbCTBO KaK CrOco0 pa3penieHus rpaxJaHCKO-TIPaBo-

9 C3PP.-1997. - Ne 1. - Cr. 1.

10Cc3 P, - 1995. — Ne 18. — Cr. 1589.

1 €3 Pd. - 2002. — Ne 30. — Cr. 3012.

12 C3 Pd. - 2001. — Ne 23. — Cr. 2288.

13 Cwm.: Bexomocti CHJI 1 BC P®. — 1992. — Ne 30. — Cr. 1792.

14 C3 Pd. - 2002. - Ne 30. - Cr. 3019.
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BBIX CIIOPOB NIPY HAJIMYMM COTJIAIIEHHSI 00 STOM CTOPOH, MOPSIIOK paCCMOTPEHUsI AaHHBIX CIIOPOB B
TPETEUCKOM CY[IE, MOPSAA0K NPUHYIUTEIBHOTO UCTIOHEHHU S PELLIeHNs] TPETEHCKOTO Cya.

depepanbHbii 3aK0H «O HECOCTOATENHLHOCTU (OAHKPOTCTBE)» !5 COIEPKUT TpoliecCyabHbIe
HOPMBI, PEryIMpyIolre NOPsIoK MPeabsBIeHUs] TPeOOBAaHUI KPEIUTOPOB K JOIKHUKY U MX y4eTa
B peecTpe TpeOOBaHHMI KPEIUTOPOB, MPOLIEAYPhl BBEACHHUS HAOMIOAEH!S, BHEIIIHETO YIPABICHHUS,
MOPSIIOK MPU3HAHUS JOJDKHUKA OAHKPOTOM, Ha3HAUEHUsT apOMTPaXKHBIX YIPABJISIIOIIMX U PACCMOT-
pEHUs KaJloO KPeauTOpOB.

B ®enepanbHoMm 3akoHe «O0 UCTIOTHUTEILHOM ITPOM3BOCTBE 6 3aK perieHbl HOPMBI, peryJin-
pYIOIe MOPSIIOK UCTIONTHEHUSI CyIeOHBIX aKTOB, OOpAIlleH!sT B3bICKAaHHSI HAa MMYIIECTBO JIOJKHUKA
1 €r0 peajn3allvy, MOpsJOK MPUOCTAHOBIIEHUS U ITPEKPAIEHUS UCTIOTHUTEIBHOTO POU3BO/ICTBA.

HctouHukoM apOMTPakHOTO MPOIECCYATBbHOTO MpaBa MOTYT CIIYKUTh U MHbIE (peepabHbie
3aKOHBI, OJHAKO OHU HE JIOJKHBI POTUBOpeunTh nonoxeHnsaMm AIIK P®. B ciydae nporusopeuns
npuoputeT umeloT HopMmbl Koncturyrmu P®, BeimeykazaHHbBIX hbeiepalbHbIX KOHCTUTYLIMOHHBIX
3akoHOB 1 AIIK P®;

3) medxcoyrapoouvie dozosopwt Poccuiickonn Penepaiuul o BOIIpocaM apOUTPAKHOTO TPO-
necca, B yactHoctu Cornarenne crpan CHI™ «O nopsinke paspelieHus CriopoB, CBSI3aHHBIX C OCY-
IIECTBJIEHUEM XO35IHICTBeHHOM JiesiteibHocTh» (Kues, 20 mapra 1992 r.)!7, EBponeiickasi KOHBEHIIUS
0 3alyTe MPaB YeIOBeKa M OCHOBHBIX cB0OOOH (PuM, 4 HOs16pst 1950 r.);!8

4) cyoebnas npakmuka B opMe NocTaHoBIeHUN U onpeneneHnii Koncrurynumonnoro Cyna
P®, nocranosnenuii [1nenymos Brictiiero Apoutpasxkuoro Cyna P® ro Bonpocam npumeHeHus 3aK0-
HOZIaTeIbCTBA, a Takxke peuieHuil EBponerickoro Cynga 1o mpaBaM 4enoBeKa SIBISIETCS OONOAHU-
TEALHBIM UCMOYHUKOM apOUTPaXHOTO MpolieccyaibHoro rnpasa. CyneOHast MPaKTUKA B YKa3aHHbIX
opmMax UMeeT He TOJIBKO MPABOIPUMEHHUTENIBHOE, HO U 0c000e MpaBooOpasyloliee 3HaUYeHUe, T. €.
3HAUYEHUE UCTOYHMKA IIPABOBOTO PETYIMPOBAaHUSA. DTO BBITEKAET HE TOJIBKO U3 MPABOBOIO COAEpKa-
HUS YKa3aHHBIX (DOpM CyneOHOM MPAaKTHKH, HO B TIEPBYIO OUYEPEIb M3 UX 3aKOHO/IATEILHOTO 3aKpell-
JIeHWS B KaYeCTBE TAKOBBIX. '

CornacHo ®PeepaibHOMY KOHCTUTYHIMOHHOMY 3akOoHY «O Koncrurynmonnom Cyne Poccuii-
ckort ®eneparyn»?’ Koncmumyyuonnwii Cyo P@ mpoBepsieT HOPMbI 3aKOHOB Ha MIX COOTBETCTBUE
KoHctutynmm, ocymiecTsisiss KOHCTUTYIIMOHHOE UCTOJIKOBAaHME HOPM MTPOBEPSEMBIX 3aKOHOB. AKTHI
WM OT/IENIbHBIE MX TIOJIOKEHUSI, TPU3HAHHBIE HEKOHCTUTYIIMOHHBIMH, YTPAYMBAIOT CUJTY; TPU3HAH-
Hble He cooTBeTCTBYIONMMU KoHcTuTymn P® He BCTynmuBIINE B CHMITy MEXIyHapOIHbIE JOTOBOPHI
Poccuiickoit depepaniumn He nojuiexaT BBEICHUIO B JEWCTBUE WM NPUMEHEHUIO. Pellienus cyaoB u
MHBIX OPraHOB, OCHOBAHHBIE HA aKTaX, MPU3HAHHBIX HEKOHCTUTYIIMOHHBIMU, HE MOAJIekKAT UCTIOHE-
HUIO ¥ IOJKHBI OBITh IIEPECMOTPEHBI B YCTAHOBJIEHHBIX (pe/IepalIbHBIM 3aKOHOM cTyvasix (4. 3 cr. 79).

IOpuanueckas cuna pemenuit Koncrurynmonnoro Cyna P® xapakrtepusyercst Tem, YTO OHU
o0s13aTelIbHBI HA Beel Tepputopun Poccmiickoit ®enepaiiim a1t BeceX MpeacTaBUTEbHbIX, UCIIOTHU-
TEJIbHBIX U CYJeOHBIX OPraHOB I'OCY/IapPCTBEHHOM BJIACTH, OPraHOB MECTHOT'O CAMOYITPABJICHHUS], TIPeI-
NPUATHIA, YIPEKASHUN, OpraHU3alid, TPakaaH U UX 0ObeTUHEHHH (CT. 6).

TonkoBanue Koncruryuuu PO, nannoe Koncturyumonnsivm Cynom P®, sensercs opurmaib-
HBIM 1 00s13aTeJIbHBIM JITS1 BCEX MPECTABUTEIbHBIX, HICTIOTHUTEIIbHBIX U CYI€OHBIX OPraHOB rocyaap-
CTBEHHO} BJIACTH, OPrAHOB MECTHOTO CAMOYIPABJIEHU S, IPENIPUATUI, YUPEKACHUIN, OpraHU3alu,
JOJDKHOCTHBIX JIMII, TPpaXJIaH U ux oObeauHeru (ct. 106).

' C3 Pd. - 2002. — Ne 43. — Cr. 4190.
'© C3 PO. - 1997. — Ne 30. — Cr. 3591.
7 Cm.: Nudopmanmonnsiii BectHuk Coseta Iy1aB rocynapcts U Cosera riaB npasutenascTs CHIT «ConpyxectBo». — 1992, — No 4.
'8 C3 Pd. - 2001. - Ne 2. - Cr. 163.
19 Cm. mogpodee: Pozoscun H. A. CyneGHasi IPaKTHKA 1 ee POl B IIPABOBOM PEry/IMPOBAHUH TPEIIPUHUMATENLCKOI JICSTe b-
Hoctu. — M.: Bonrepc Kitysep, 2004.
2 C3Pd. - 1994. — Ne 13. — Cr. 1447.
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[IpeuenentHoe 3HaueHne uMeet U npasoBas nosuuus Koncruryumonsnoro Cyna P®, nosno-
KeHHasl B 00OCHOBaHME NPUHUMAEMBIX pelleHui, ockonbky Koncrutynmonnsii Cyq PO pemnaer
WCKJIIOUMTEIBHO BOIIPOCHI IpaBa M COOTBETCTBEHHO J1a€T KOHCTUTYLIMOHHO-IIPABOBOM aHAJIU3 IPO-
BepsieMOI HOpMe, BbIpadaThIBasi P ITOM OMpe/ie/ICHHbIE TIPABOBBIE MOIXOABI (MPABOBbIE TTO3UIINH )
TMIpY OLIEHKE HOPMBI 3aKOHA Ha €€ COOTBETCTBUE WM HecooTBeTcTBUE KoHcTuTyuu Pd.

Takum o6pazom, nocraHoBneruss Koncruryponnoro Cyna P® (ecnu oHM npU3HAIOT HEKOH-
CTUTYLIMOHHBIMU HOPMBI 3aKOHOB) M onpezenenusi KoncrurynmonHoro Cyna PO (ecim onu paxe
OTKa3bIBAIOT B PACCMOTPEHUM OOpaIlleHHs] 3asBUTEIS M0 CYIIECTBY, HO COAEPKAT KOHCTUTYIMOH-
HOE MCTOJIKOBaHHUE HOPM JIEMICTBYIOIIMX 3aKOHOB) U COZIEPKAIIMECS B HUX IIPABOBbIE TIO3ULIUM SIBJISI-
10TCsI 00513aTeIbHBIMU B PABOTNIPUMEHUTEIEHOM JeSITEIbHOCTH JIJIS1 BCEX TOCY/IapCTBEHHBIX OPraHOB
Y JIOJDKHOCTHBIX JIMII, HOCAT BCEOOIIMI, HOPMAaTUBHBIM XapakTep, MOCKOJIbKY MpU3HAHHASI HEKOH-
CTUTYLIMOHHOI HOpMa 3aKOHA YTPAauMBaeT CUJTY, a IPeleJeHT KOHCTUTYLIMOHHOTO TOJIKOBAaHUSI HOPM
IENCTBYIOIIMX 3aKOHOB SIBJISIETCS] 00sI3aTeIbHBIM IS CYJIOB, TaK KaK B MPABONPHUMEHHUTETEHON Jesi-
TEJILHOCTHU JIOJKHO OOECTIeUMBAThCS KOHCTUTYIIMOHHOE MICTOJIKOBAHUE TOJICKAIUX MTPUMEHEHHIO
HOPM U Cy/ibl HE BIIpaBe MPUAABATH PACCMOTPEHHBIM HOpMaM 3HAYEHME, PACXOIALLEEC C UX KOH-
CTUTYLIMOHHO-TIPABOBBIM CMBICIIOM (CT. 74, 79).

Pemenus Koncrurynuonnoro Cyna P® gBisioTcss JONOMHUTEIBHBIM UCTOYHMKOM IpaBa 1o
otHoeHno K KoHncrutyiu PO, apisomeiics HOpMaTUBHBIM aKTOM IIPSIMOTO JIEUCTBUS, B CBSI3U
C TE€M, UTO UX PETYJIATUBHOE 3HAYEHUE UMEET MECTO TOJIKO B TOM CJIy4yae, Korja HEBO3MOXKHO IIps-
Moe ipuMeHeHre HopMm KoHcturyiun P® B cBsA3M ¢ HEOOXOIUMOCTHIO Ia9M TOJTKOBAHUH OTETBHBIX
nonoxxeHnt Koncruryrmu PO v HeoOXOAMMOCTBIO MIPOBEPKM OCTIAPUBAEMBIX HOPM 3aKOHOB Ha
ux coorserctBue Koncrurynuuu PO u ux KOHCTUTYLIMOHHOTO UCTONKOBaHHS. COOTBETCTBEHHO AKTHI
Koncturyumonnoro Cyna P® u conepxaiyecss B HUX IPaBOBbIE MO3UIMK TPOU3BOJHBI OT HOPM
Koncruryuuu PO.

Cornacao ®enepanbHOMY KOHCTUTYLIMOHHOMY 3aKOHY «O0 apOuTpakHbIX cynax B Poccuiickoit
denepauuu» nocmanosnenus [renyma Boicuezo Apoumpadsicriozo Cyoa P@ 1o Boripocam cyaeOHON
MIPAKTHKU SIBJISIIOTCS 00SI3aTeIbHBIMU JIJIs1 apOUTPakHBIX cyloB (cT. 16). JlaHHBIE MOCTaHOBJIEHUS
MIPUHUMAIOTCS B 1IEJISIX pa3bsCHEHUS AEUCTBYIOILETO 3aKOHOAATEIbCTBA, KOHKPETU3ALMU U IETAJIH-
3aIi HOPM TIpaBa, BOCHOMHEHHST OOHAPYKUBILIMXCS B 3aKOHE MTPOOEJIOB 1 YCTPaHEHHsI TPOTUBOPE-
YU, T. €. HalIPaBJIeHbl HAa IPABUJIbHOE MPUMEHEHNE JAEHCTBYIOIETO 3aKOHA.

[Nocranoenenusi [lnenyma Briciero ApoutpaxkHoro Cyna P® mo Bompocam mpuMeHEHHUs
3aKOHOZIATENILCTBA SABJISIOTCS, TAKMM 00pa3oM, JOTOJHUTEIbHBIM K JIEHCTBYIOIEMY 3aKOHY MCTOY-
HUKOM TPOIECCYaTIbHOTO MPaBa, MOCKOIbKY BhIpaOOTaHHBIE B HUX MPABOMOJIOKEHUs (TpaBuIia mpa-
BOBOI'O XapakTepa) MPOM3BOJHbI OT JAEHCTBYIOIIMX HOPM IIpaBa M HAIpaBJIeHbl HA UX JEHCTBEHHYIO
peanmmzaiyio. Ha 1aHHbIe MOCTAaHOBJICHUsI apOUTPaKHbIE CYIIBl MOTYT JIEJIaTh CChIJIKM B MOTHUBUPO-
BOYHOWM YacTH PELIEHUs TaK e, KAK Ha 3aKOHbl U MHbIE HOPMAaTHMBHBIE MPABOBbIE aKTHI (4. 2 cT. 13
denepanbHOrO0 KOHCTUTYIMOHHOTO 3aKoHa «O0 apOuTpaxHbix cyaax B Poccuiickoit deneparmum»,
cr. 170 AIIK P® PD).

Crnenyer otMeTuTh, uTO MH(pOpPMAIMOHHBIE MUcbMa [Ipe3uauyma Beiciiero ApOutpa)HOro
Cyna P® no oTaenpHbIM BOIIPOCAM Cy/IeOHOM TPAKTUKU He SBJISIOTCS 00sI3aTeIbHBIMHU IS CYIIOB, a
HOCSIT peKOMeH/IaTe/IbHbIN XapakTep (cT. 16 PeaepaabHOro KOHCTUTYIIMOHHOTO 3akoHa «O0 apOuT-
pakHbIX cymax B Poccwmiickori Peneparn»), OMHAKO OHU YUUTHIBAIOTCS apOUTPAKHBIMU CYIAMH,
TMIOCKOJIBKY pellieHus], MPUHATHIE Oe3 yueTa JaHHBIX PeKOMEHAAIMHA, OTMEHSIIOTCS BBIIIECTOSIIUMHU
VHCTaHLIMSMU.

B pamkax mexIyHapomHOH CyaeOHOM MPaKTHUKU NEePBOCTENIEHHOE 3HAYeHNe UMeeT CyaeOHast
npaktuka Eeponelickozo Cyoa no npasam uenosexa. PenepanbHbM 3akoHOM «O patudukanuu Kon-
BEHIMH O 3alUTe MPaB YeJIOBeKa M OCHOBHBIX CBOOOJI 1 MPOTOKOJIOB K Hell» 2! Poccuiickas dexnepa-

21 C3 Pd. — 1998. — Ne 14. — Cr. 1514.
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1M 3asBUJIA O MPU3HAHUU 00s3aTebHBIMU TSl Poccum kak topucaukimu EBporneiickoro Cyna no
MpaBaMm 4esioBeKa, Tak U pereHuid qanaoro Cyna.

[Tpu 3TOM 0Os13aTENIbHOE 3HAUYEHNE UMEIOT HE TOJILKO T€ PEllieHUs], KOTOpbIe ObUIA BHIHECEHBI
npotuB Poccuu (T. €. ¢ ee ydyacTueM), HO U pellieHrs] C yJacTHeM JPYrux y4acTHUKOB criopa. [Ipe-
IIEICHTHOE 3HaueHWe uMeeT Bcs mpakTuka EBpomeiickoro Cynma mo mpaBaM 4elioBeKa B LIEJIOM,
MOCKOJIbKY TiocTaHOBJIeHUs1 Cyna sIBJISIOTCS HOPMOYCTAHABJIMBAIOIIMMU TOJKOBaHUSIMH KoOHBeH-
.22

22 Cwm.: Bioetenb EBponeiickoro Cyna no npasam yenoseka. Poccuiickoe uzganue. — 2004. — Ne 12. — C. 5.
22



H. A. Poroxus. «ApOUTpaskHBIN MpoIecc: KypC JEKITUii»

Tema 3. IIpuHIUNBI APOUTPAIKHOTO
MpoLeCcCyaJbHOr0 MpaBa

§ 1. IlonsiTHE NIPUMHIMIIOB
apoONTPaKHOI0 MPOIEeCCYyaJbHOI0 MpaBa

[Nox npuHIIMNIAMY TOHUMAIOTCSI OCHOBOIIOJIATAIOIHe HAauasla, UCXOIHbIE IPABOBbIE UJIEH, OTpe-
JeJsIolIre coepkaHie HOPM OTPACIIv MTPaBa, ee Ha3HaYeHue B IpaBoBoii cucteme. [IpaBoBbie mpuH-
IUITBI SIBJISTIOTCSL TIPABOBOM OCHOBOM, Ha KOTOPOHM CTPOUTCS HOPMAaTHBHAsl 0a3a OTpaciM IMpaBa B
LIEJIOM.

[on npunyunamu apOUTPaKHOTO MPOLIECCYATLHOTO MTPpaBa MOHUMAIOTCS 3aKPETUICHHBIE B HOP-
Max apOMTPaKHOTO IMPOIECCYaTbHOTO TpaBa, B 3aKOHOIATENICTBE 00 apOMTPaKHBIX CyJax OOIue
PYKOBOJISIIIUE MOJIOKEHH I, OCHOBOIMOJIAraloliye Hayajaa HOPMAaTUBHOIO XapaKTepa, Ha OCHOBE KOTO-
PbIX OCYIIECTBIISIETCS] CYAOMPOU3BOACTBO B apOMTPAXKHBIX Cy[aX, MpaBocyaue B cdepe npeanpruHu-
MaTeJIbCKOM M THOH SKOHOMUYECKOM JIeSITeTbHOCTH.

ITo cBoeit 1OpUANYECKON MPUPOE TPUHIIUITEL APOMTPAKHOTO MpolLiecca sSBISIOTCS HOPMaMU
npaBa, OTJMYAIIMMUCS OT OOBIYHBIX HOPM OOJiee OOIIMM, MPUHIMITUATIBHBIM cofepkanueM. OHU
PEryJupyioT BaXHEHIIINEe CTOPOHBI MPABONPUMEHUTEIBHON NEeSATeIbHOCTH apOUTPaKHBIX CYIOB U
apOUTPaKHOTO Tpolecca.

[TpuHIUIB apOUTPAKHOTO MPOLIECCYATHHOrO MIPaBa Pa3BUBAIOTCS HA OCHOBE PAa3BUTHS HAIIM-
OHAJILHOTO TpaBa B 1IEJIOM, B MEPBYI0 OYepellb HA OCHOBE Pa3BUTHSI MPHUHIIMIIOB, 3aKPEIJICHHBIX B
Koncturynuu P®, a takxke moj BAMSHUEM aKTOB MEKAYHAPOIHOIO, EBPOINEUCKOro Mpapa, mpere-
nenroB EBponeiickoro Cyaa no npaBam 4ejloOBeKa, B KOTOPBIX 3aKPEIIEHbl MEX/TyHAPOIHbIE MTPUH-
LUIIBI TPABOCYIUSI.
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§ 2. [IpuHIMIBI APOUTPAKHOTO MPOIeCCYaJbHOTO MpaBa

CocTaB MPHUHIUIIOB apOUTPAKHOTO MPOLIECCYAILHOTO TpaBa ISl YCBOSHUsI YUeOHOU JUCIIH-
IUTMHBI TIOKa3aH Ha cXxeMme 4, 1 B OCHOBHOM €r0 MOXHO pa3eIUTh Ha JIBE IPYIIIbI:

a) TPUHIIMITB OPraHU3AlMOHHBIE, T. €. ONpeeIAIoNIe OPraHM3allMOHHOE YCTPOMCTBO apOUT-
Pa’KHBIX CYHOB;

0) MPUHIMITEL (DYHKIIMOHAJIBHBIE, T. €. OMPEASISIONINe IPOLECCYTbHYIO AESTeTbHOCTD Cy/a 1
APYrUX YYaCTHHUKOB IpOLIECCA.

Cxema 4. IlpuHIMnbI ApOUTPA’KHOTO MPOLECCYaJbHOI0 MpaBa.

(Ipeanuzauuonibie RPUHILNDBI: DVHK WUORE TN BE BPUHLNG
1. [TpHHIIHN HAZHAYAEMOCTH [. TTPHHIIAD 38aK0HHOCTH.

cv et apOUTPaARHEX CVI0R Ha 2. [IpHHIIAN OCYIIECTRASHHS
NOMTAHOCTh BRICHITHMH OpraHaMH CVIONPOHIROICTEA B PAIYMHEIE
RJIACTH. CPOKH.

2. [IpHHIHD coOMeTaHHA 3. [IpHHUHMD AHCTIOIHTHEHOCTH.
EAHHOTMUHOTO M KOUIETHATBHOTO 4. [TpHHLIAN COCTAIATENBHOCTH.
COCTARA CVIA MPH PaccMOTPEHHH 5. [TpHHLNMN HENOCPEACTECHHOCTH
nedt. cvaefHOTo pazbUpaTeILCTRA

3. T1pMHILIMN HE3ARMCHMOCTH CyIcH

APOHTPAA HBIN OV 105,

4. [1pMHIIHN pABEHCTRA BCEX MEPET

AKOHOM H CY10M.

5. TTpHHIHN MIAcHOCTH CyaedHoro

pasoHpaTeTLCTRA.

. TTPHHIHN HATHOHATBHOTO A3LIKA

Opzanu3zayuoHHvle TIPAHIMIBI ApOUTPAKHOTO TIpoIiecca.

1. Ipunyun nasznauaemocmu cyoeii apoUMpaNCHbIX CYO08 HA OONHCHOCHb BbICUUMU OP2AHAMU
enacmu. Tlpeacenarenb, 3aMecTUTeNM U cyabu Bricmero ApourpaxHoro Cyna P® HazHauaoTcs Ha
nomkHocth CoBeroMm Penepaunu. [Ipeacenarenu, 3aMecTUTENH, CYIbH OKPYKHBIX CYJIOB, alleJIISAIM-
OHHBIX CYIOB U CylOB cyObekToB Poccuiickoit depeparny Ha3HAYaOTCsl HA HOJDKHOCTH [pesuien-
toM P® o npencrasienuio [peacenarens Briciiero Apourpaxuaoro Cyna P® npu Hammauu peko-
MEH/IAIMY COOTBETCTBYIOMIEN KBATM(PUKAITMOHHON KOJIIeruu cyfer. CpoK MOJTHOMOYWI OrpaHuYeH
TOJIBKO Bo3pactoM 70 JieT, mpeKpalieHre MOJTHOMOUMI OCYIIECTBIISIETCS 10 PEIIEHUI0 COOTBETCTBY-
oIel KBaTM(UKAIIMOHHOM KOJUIeruH cyaer (cT. 8 depepa bHOro KOHCTUTYIIMOHHOTO 3aKoHa «O0
apOUTpakHbIH cynax B Poccuiickoit ®eneparm», cT. 11 3akona PP «O cratyce cyneit B Poccuiickoi
deneparmn» ).

2. I[Ipuriyun couemarust eOUHONUMHO20 U KOANEZUANLHO20 COCMABA CYOA NPU PACCMOMPEHUU Oen
(ct. 17 AIIK P®). Jlena B mepBOil MHCTAHIIUM PACCMATPUBAIOTCS CYIbSIMU €IMHOIMYHO 3a WUCKJIIO-
YeHUeM Jies1 00 OCTIapMBaHUKM HOPMATUBHBIX MPABOBBIX aKTOB, a TAKXKE JIET O HECOCTOSTEIbHOCTH
(6aHKpOTCTBE), KOTOPBIE pacCMaTPUBAIOTCS KOJUlernaibHO. KomiernaibHo paccMarpuBaioTes Jeda,
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OTHOCSIIIMECs K noacyqHocTH Briciiero Apoutpaxknoro Cyna P®, u nena, HaripaBieHHbIe B apOUT-
PaskHBII Cy/l IEpBOM MHCTAHLIMM HA HOBOE PACCMOTPEHHE C YKa3aHUEM Ha KOJJIETMaIbHOE PacCMOT-
peHue niena.

[Ipu KonnernasbHOM pacCMOTPEHUHM Jiea B COCTaB CyJa JIO/DKHBI BXOAUTH TPOE CyAEd WU
CyIbsl ¥ 1Ba apOMTPaXKHBIX 3aceaTers.

ApOuUTpaXHBII Cyl TIEPBOM MHCTAHIIMM B COCTaBE CYAbH U JIByX apOMTPaKHBIX 3aceiaTeseit
paccMaTprBaeT SKOHOMUYECKHUE CIIOPhI U MHBIE JIeIa, BOHUKAIONINE U3 IPaXAaHCKUX U WHBIX Tpa-
BOOTHOIICHUH, €CJTU KaKasi-IMO0 U3 CTOPOH 3asiBUT XOJATAWCTBO O PACCMOTPEHUH JieJia ¢ yJacTheM
apOuTpaxHbIX 3aceqareneid. OfHAKO ¢ yyacTHeM apOMTPaKHBIX 3acefaTesiell He paccMaTpuBaloTCs
Aena: oTHocsuMecs: K noacynHoctu Beicmero Apoutpaxkuoro Cyma P®; nema o0 ocrapuBaHum
HOPMATHBHBIX MPABOBBIX AKTOB, JIeJla O HECOCTOSTENLHOCTH (OaHKPOTCTBE); Jiesia, HAPaBJICHHbBIC B
apOUTPaXHBIN Cy/l IEPBOW MHCTAHIIMY HA HOBOE PACCMOTPEHHE C YKa3aHHEM Ha KOJJIETHaJIbHOE pac-
CMOTpEHHeE; JieJ1a, BO3HUKAIONINE U3 aJMUHUCTPATUBHBIX U MHBIX MyOJINYHBIX MPABOOTHOIICHUM, U
Jea 0cob0ro MPOM3BOICTRA.

Xo/aTaiiCTBO O PacCMOTPEHUH Jiela C yJacTHeM apOUTpaXKHBIX 3acefaTesiedl MOKHO ObITh
3asIBJICHO CTOPOHOM HE MO3/IHEee YeM 3a OIMH MeCsII JO Hadasia cyJeOHOro pasouparenscrsa (4. 2 CT.
19 AIIK P®). Eciiu xomataiicTBO O paCCMOTPEHUH Jiefia C yJacTHeM apOuTpakHbIX 3aceqaTeliel yio-
BJIETBOPEHO, KaX/Jasi U3 CTOPOH BHIOMpAeT KaHAWAATYpPY apOMTPaKHOTO 3acefaTesnsi AJisl PacCMOT-
PEHUs Jiena U3 CIHCKa apOUTPaKHBIX 3ace/iaTeNield, yTBep:KICHHOTO B YCTAHOBJICHHOM TOPSIIKE JIs
JAHHOTO apOMTPAKHOTO CyAa, U COOOIIAeT O BRIOPAaHHOW KaHIUIAType apOUTpakHOMY Cy/Iy He 03I
Hee 10 gHel 10 Havana cygeOHOro pa3ouparebLCTBa.

Ecnu cropoHa B yKa3aHHBIA CPOK HE 3asBUT O BHIOPAaHHOW KaHIUAAType apOMTPakKHOTO 3ace-
natensi, apOMTPaXHBIN CyJl BIIpaBe CAMOCTOSITENIHO ONMpPENeUTh TaKylo Kanauaarypy (4. 3 cr. 10
ATIK P®). I1pu paccMoTpeHun Jesa apOUTpakHbIe 3aceqaTesH MoIb3yI0TCs MpaBaMu 1 HECYT 00si-
3aHHOCTH cyabh (4. 5 cr. 19 ATIK P®), onHako apOuTpaskHbIi 3aceatesb He MOXKET ObITh Mpece-
JaTeJILCTBYIOIUM B cyneOHOM 3acenanuu (4. 7 c1. 19 ATIK P®).

Bce nena, paccmarpuBaemble B Ccyjiax aneJUISIIMOHHON U KACCAlIMOHHON MHCTAHIIU, a TaKKe B
MOps/IKE HAA30pa, pACCMAaTPUBAIOTCS KOJJIETMAIbHO B COCTABE TPEX WJIM MHOTO HEYETHOTO KOolnuye-
crBa cyae (4. 4 ct. 17 AIIK P®), T. e. Ko/ulernajibHblM COCTaBOM NMPO(QPeCCUOHANIBHBIX CYAEH.

Borpockl, BO3HUKAOIIUE MPU PACCMOTPEHUM el apOMTPaKHBIM CYIOM B KOJUIETMAILHOM
COCTaBe, pa3peIaoTcs CyAbsIMHI OOJIBITMHCTBOM TroiocoB. HUKTO U3 cyaeit He BIipaBe BO3AEPKaThCs
ot rosnocoBanusl. [IpeacenarenbcTByomuMid B 3acejaHuy rojocyet nociegHuM. Cyibs, He COIIACHBIN
C pelieHrneM OOJIBITMHCTBA, 00sI3aH MOANKUCAT ITO pellieHUe U BIIPaBe U3JI0KUTDb B TUCBMEHHOM BUIE
CBOE 0c000€ MHEHHE, KOTOpOe MPHOOITIAeTCs K JeTy, HO He 00bsABIsAeTCS. JIUIl, yI4acTBYIOIINX B Jieie,
C 0COOBIM MHEHHEM CYIbU HE 3HAKOMSIT.

Pa3z0uparenbcTBO ena OCyIecTBIsIeTCs IPU HEM3MEHHOM COCTaBe cyaa. B ciydae 3aMeHbl
CYAbH WJTH OTHOTO U3 Cy/Iel MPH KOJUIErHajIbHOM PacCMOTPEHHH Jiejia pa30MpaTesIbCTBO Jes1a JOIKHO
OBITH MPOU3BEJCHO ¢ camMoro Havyasa (4. 2 cr. 18 AIIK P®D).

3. Ipunyun Hezasucumocmu cyoeii apoumpasxicuovlx cyoos (ct. 5 AIIK P®). Dot npuHimn
O3HAYaeT, YTO CYy/IbHM apOMTPAKHOTO CyJa HE3aBUCUMBI, IIOTUUHSIOTC TOJbKO KoHctuTtyrm PO u
dbenepanbHOMY 3aKkoHY. Kakoe-m60 MocTopoHHee BO3IEHUCTBUE Ha Cy/Iel, BMEIIATeIbCTBO B MX AesI-
TEJIbHOCTB JIIOOBIX TOCYAAPCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIIPaBJICHHsI, MTHBIX OPTaHOB,
OpraHu3alUi, JOJKHOCTHBIX JIMI] WM TPaK[IaH 3alpeIlaioTcsl U BIEKYT 32 COO0M OTBETCTBEHHOCTD,
YCTQHOBJIEHHYIO 3aKOHOM.

lapaHTiM HE3aBUCUMOCTH CyJiel apOMTPakKHBIX CyIOB ycTaHaBiuBaloTcsi Koncrutynueii PO u
(enepanpabM 3ak0HOM (4. 3 cT. 5 AIIK PD).

B 3akone PO «O craryce cyneit B Poccuiickoi ®enepanyn» 3aKperieHbl OJ0KeHN 1, HallpaB-
JIeHHbIE Ha oOecTieueHre He3aBUCUMOCTH Cy/Iel Ha OCHOBE MOJUTHUYECKHUX, SKOHOMUYECKUX U I0pH-
IU4eckux rapantuit (ct. 9—11 3akona).
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K monutuyeckuM rapaHTHsAM HE3aBUCUMOCTHU CyIIel OTHOCSTCS TOJIOKEHUsI, KOTOpbIe 3arpe-
IIAIOT CYAbSIM apOUTPAXKHBIX CYAOB OBITh MPEACTABUTENISIMU KAKUX-JIMOO TOCYJapCTBEHHBIX U MHBIX
OpraHU3aIIUi, COCTOSTD B MOMUTHUYECKUX MAPTHSIX, IBUKEHUSIX, OObEAUHEHUSIX, TPEICTABIIATH HHTE-
PECHI IOJKHOCTHBIX JIUII, HAIIMH, COLMAJIbHBIX IpyNIl. Pemmennst apOuTpaskHOro cyaa JOMKHBI ObITh
CBOOOIHBIMU OT COOOpaXeHUN MPAKTUUYECKON IeJIeCOOOPa3HOCTH M TIOJMTHYECKON CKJIOHHOCTU
cynen.

K sKoHOMUMYECKOI rapaHTUX HE3aBUCUMOCTH CyAEN OTHOCATCS IMOJIOKEHU s, 3aKPETJICHHBIE B
COOTBETCTBYIOIIMX HOPMATHUBHBIX MPABOBBIX AKTaX, KOTOPBIE MPEIOCTABIISIOT CYIbsIM apOUTPaKHBIX
CYIOB 3a CYET rOCy/IapCTBa MaTepralbHOE U COMAIBHOE 0OecrieYeHue.

K nmpaBOBBIM rapaHTHsIM OTHOCSITCS, B YACTHOCTH, CJIEIYIOIINE MOTOKEHHS:

3aKpervIsIoNe HECMEHSEMOCTh CYIeH;

CYIbsl apOMTPAXHOTO Cy/la He 0053aH aBaTh KaKUX-JTMO00 OOBSCHEHUH IO CYITIeCTBY pacCMOT-
PEHHBIX UM HAXOASIIMXCS B €ro MPOU3BOICTBE JETT;

OpraHbl BHYTPEHHHX [T 00s13aHbl MPHHUMATh MEpPBI TI0 00ECTeYeHHI0 Oe30MaCHOCTH CYAbH
apOUTPAXXHOTO CyAa, YWIEHOB €r0 CEMbU, COXPAHHOCTY MPHHA/IJICKAIIETO eMy UMYIIECTBA;

JIMYHOCTb, KWJIUIIE, TPAHCTIOPT ¥ KOPPECTIOHACHIIUS CYIb HEIPUKOCHOBEHHBI.

4. INpuryun paserncmea écex neped 3axornom u cyoom (ct. 7 AIIK P®). Dtot npunimn o3Havaer,
YTO TPABOCYJME B apOUTPAKHBIX CyIaX OCYIIECTBISETCS HA HaYaJlaXx paBeHCTBA Mepe]] 3aKOHOM U
CYAOM HE3aBHUCHMO OT T10J1a, Pachl, HAIMOHAIBHOCTH, SI3bIKA, IPOUCXOKICHUSI, IMYIIIECTBEHHOTO U
JOKHOCTHOTO TIOJIOKEHUSI, MECTA JKUTEIbCTBA, OTHOIIEHHU S K PEJTUTUH, YOS KASHUI, TPUHAIJICKHO-
CTH K OOIIECTBEHHBIM OOBEMHEHUSIM U JPYTUX OOCTOSITENILCTB, PABEHCTBA BCEX OPraHU3allui epest
3aKOHOM U CYyJIOM HE3aBHCHMO OT OPTraHU3aIIMOHHO-TIPABOBOM (pOpMBI, (DOPMBI COOCTBEHHOCTH, IO/
YMHEHHOCTH, MECTa HaXOXKIEHUS U APYTUX OOCTOATENbCTB. APOUTPaXKHBIN Cy 00s13aH 00ECIeUUTh
paBHYIO Cy[eOHYIO 3alUTY MPaB U 3aKOHHBIX MHTEPECOB BCEX JIMII, YUACTBYIOIIMX B JIeJie.

5. Hpunyun 2aacnocmu cyoebnozo pazoupamenvcmea (cr. 11 AIIK P®). B apdurtpaxnom
npolriecce pa3doupaTenbCTBO e MPOUCXOIUT B OTKPHITOM 3aceiaHuu cyna. PazouparenscTBo nena
B 3aKPHITOM 3aCelaHuU AOIYCKAeTCsl B CIydasix, mpeaycMoTpeHHbIX PenepanbHbiM 3aKOHOM «O
rOCy/IapCTBEHHOM TailHe», a TaKKe TPH YAOBJIETBOPEHUH CYIOM XOJIATaCTBa yYacTBYIOIIETO B JieJie
JIMIIA, CCHUTAIONIETOCs Ha HEOOXOAMMOCTh COXPAHEHUsI KOMMEPUYECKOM, CITyKeOHOM, MHOM OX paHsie-
MOW 3aKOHOM TaWHBI U B JPYTUX CIy4Yasix, MPeAyCMOTPEHHBIX (hesiepanbHbiM 3aKoHOM. CyneOHble
aKThl apOUTPAXHBIM CYJOM OOBSIBIISIOTCS ITyOIMYHO.

6. [Ipunyun nayuonanwvroezo s3vika. Cornacto cr. 12 ATIK P® cynonponsBoacTBO B apOUTpaX-
HOM CYJIe BEIeTCsl Ha PYCCKOM $I3bIKe — rocyJapcTBeHHOM si3bike Poccuiickont ®epeparu. OnHaKo
YUYaCTBYIOIIIUM B JieJie JIMIaM, He BJIAJCIONNM PYCCKUM SI3BIKOM, OOECTIeUMBAETCS MPABO MOIHOTO
O3HAKOMJICHHSI C MaTepUaslaMH Jiesia, yJacThe B CyleOHbIX NEeHCTBUSX 4Yepe3 MepeBOAUYMKa, TPaBoO
BBICKA3aThCsl B Cyle Ha pogHOM si3bike. CyneOHble JOKYMEHTHI BpPYYaloTCs JIMIAM, YYacTBYIOIIMM B
7iene, Ha PyCCKOM SI3bIKE, a M0 MX XOAATalCTBY — B MEPEBOJIE Ha SI3bIK, KOTOPBIM OHU UCIIONB30BAJIH
B Cy/IcOHBIX IEUCTBUSIX.

DYHKYUOHANbHBIe TIPUHLIUTIBI ApOUTPAKHOTO TpoLIecca.

1. Ipuryun 3axonnocmu (ct. 6 ATIK P®). 3akOHHOCTD MPU paCCMOTPEHUH JIE]T ApOUTPAXKHBIM
CyAOM 00ecreYnBaeTcsi MPaBUIIbHBIM MTPUMEHEHHEM (peepasIbHbIX 3aKOHOB M MIHBIX HOPMATHBHBIX
MPAaBOBBIX AKTOB, a TaKXke COOIONCHUEM CYAbSIMHU apOUTPAKHBIX CYJOB IPABOBBIX HOPM, YCTAHOB-
JIEHHBIX 3aKOHO/IATEILCTBOM O CYIONPOU3BOJICTBE B ApOMTPAXKHBIX Cylax. 3aKOHHOCTb TIO CYIIECTBY
O3HAYAEeT MOJHOE COOTBETCTBUE BCEX CYIEOHBIX aKTOB apOMTPAKHBIX CYIOB, MPOIECCYaTbHbIX JIeH-
CTBUI Cy/la M YYACTHUKOB apOMTPaKHOTO Mpoliecca JASHCTBYIOIMM HOpMaM MaTepHaIbHOTO U Tpo-
LIECCYaJIbHOTO TTPaBa.

B cootBerctBum co cr. 13 AIIK P® apOutpaxHble Cyapl pa3pelaiT Crophl HA OCHOBAHUM
Koncturyuum P®, dpenepanbibix 3akoHOB, yka3oB [Ipe3unenra PO u nocranosnenuit [IpaBuresns-
crBa P®, HOpMaTHBHBIX MTPABOBBIX AKTOB (peepaIbHBIX OPraHOB MCIOMHUTEIHHON BIACTH (BEIOM-
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CTBEHHBIX HOPMATHBHBIX MTPABOBBIX AKTOB), HOPMATHBHBIX IPABOBBIX AKTOB CYObeKTOB P® 1 Mex-
JOYHApOIHBIX JOrOBOPOB P®.

ApOHUTpaXHBII Cyl, YCTAaHOBHMB IPH PACCMOTPEHUH Jela HECOOTBETCTBHE aKTOB Tocynap-
CTBEHHOI'O OpraHa, OpraHa MECTHOI'O CaMOYIIPaBJIEHUs], UTHOI'O OpraHa 3aKoHY, IPUHUMAET pellieHne
COMIACHO 3aKOHY. Ecim rpy paccMOTpeHNH KOHK PETHOTO Jiela apOUTPasKHBIN CyJ PUIET K BHIBOIY O
HECOOTBETCTBUM 3aKOHA, IPUMEHEHHOT'O WJIK TIO/IJIEKAIIEro IPUMEHEHHIO B PACCMATPUBAaEMOM Jeie,
Koncturynuu Poccru, on obparaercs B Koncrutyrwonssiii Cyn P® ¢ 3anmpocom o mpoBepke KOH-
CTUTYLIMOHHOCTH 3TOTO 3aKOHA.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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