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BBenenne

Baxmneiiieit 3amaueil rpaxIaHCKO-TIPABOBOTO PEryJMpPOBaHUsl SIBJISETCS oOecrieueHne CTa-
OWJIBHOCTH 00s13aTeIbCTBEHHBIX OTHOIIICHHI, KOTOpBIE, OMOCpeaysl MepeMellleHue MaTepUaTbHbIX
671ar, COCTaBJISAIOT OCHOBY TOBapHO-/IEHEKHOTo 000poTa.

Pa3BuTue ppIHOYHBIX SKOHOMHYECKUX OTHOIIEHUH TpeOyeT KOHCTPYMPOBAHHS HOBBIX MOIE-
JIef TPpaJaHCKO-TIPABOBBIX 00s13aTeJIbCTB, CO3IAIONIMX JUISI YIaCTHUKOB MMYILIECTBEHHOTO 000pOTa
JOTIOJTHUATE TbHBIE TAPAHTHU PEaJIbHOTO MCHONHEeHUs1 00s13aTelbeTB. K umeny Takux 00s3aTesbCTB
OTHOCSTCS U (paKy/IbTaTUBHBIE 00s13aTeIIbCTBA, 00JIAAONIIE 3HAYNTETbHBIM SKOHOMUYECKUM TTOTEH-
uasioM. braronapst yclnoxHsIomeMy JeMeHTy — IpaBy TOKHMKA Ha 3aMEeHY OCHOBHOTO HCIION-
HeHUs1 (haKy/IbTaTUBHBIM UCIIOJTHEHUEeM — (hbaKyJIbTaTUBHBIE 00sI3aTeIbCTBA 3ALUIIAIOT WHTEPECHI
U KPEeIuTopa, CTPEMSIIErocsi K MOTy4YeHUI0 PeajbHOrO MCIONMHEHHsT 00s3aTeNbCTBa, U JOKHUKA,
MPUOOPETAIOIIETO «JILFTOTHOE» IMPABO 3aMEHBI MPe/IMETa UCIIOHEHU 1. Y CTAHOBJIEHUE ONTUMAJILHOTO
OajlaHca MHTEPECOB KPEAUTOpa U OKHHUKA B paMKax (baKylIbTaTUBHOTO 00s13aTeNbCTBA SBJISAETCS
HEoOXOIMMON rapaHTHel MoIepKaHusI JeJIOBOTO COTPYAHUYECTBA, PEI0TBPAICHHU S IOPUINMUECKUX
KOH(JIMKTOB U JIOCTHKEHHSI HarOoJIee MOJTHOTO YJOBJIETBOPEHUSI MHTEPECOB YYACTHUKOB UMYIIIE-
CTBEHHOTO 000pOTa.

Ha npotsikenny [MTeTIbHOTO BpEMEHH Pa3BUTHSI POCCUICKOTO TPaskIaHCKOTO MpaBa Cephes-
HOW TIperpajioll Nmpu3HaHus (hakyJIbTaTHBHBIX 00S3aTENbCTB SIBJSJIOCh OTCYTCTBHE MX IPABOBOM
perlaMeHTalMu Ha ypoBHE KOAU(UUMPOBAaHHBIX aKTOB (I'paxmanckuii kogekc PCPCP 1922 r.,
I'paxnanckuil kogekc PCPCP 1964 r., I'paxpanckuit kogeke Poccuiickoit @enepaunu (nanee — 'K
P®) 1994 r. (no 8 mapra 2015 r.)). C 1 mionsa 2015 r. Bcrynwim B cwity u3MeHenust B ['K PO,
KOTOPBIMH BIIEPBbIE B OTEUECTBEHHOW NUCTOPUM (DAKy/IbTaTUBHBIE 00s13aTeIbCTBA OBLITH 3aK PETUICHBI B
obieit yactu oos13arenbeTBeHHoro npasa (c1. 308.2, 320.1 'K P®). Tonbko npaBuiibHOE MOHMMAaHUE
3aKOHOJIATEIbHON KOHCTPYKIMU (haKyJIbTaTUBHBIX 0053aTeIbCTB MO3BOIUT 3(P(PEKTUBHO UCTIONB30-
BaTb MOCBSIIICHHBIE UM I'PaXJaHCKO-TIPABOBbIC HOPMBI M N30€3KaTh TPOTUBOPEUNBON Cy/IeOHOM MpaK-
THKU.

VYuuThiBasi CKYIHOCTb HOPMATUBHOM perjaMeHTanuu (hakylIbTaTUBHBIX 00S3aTesbCTB, Mpej-
CTaBJIsIeTCS HEOOXOAMMBIM U3JIOKEHUE MPEIJIOKEHUN MO JaJTbHEeUIIeMy COBEpIIEHCTBOBAHUIO MX
MIPaBOBOTO PeryJIUupOBaHUSI.

JlmMTenbHOe OTCYTCTBUE MPABOBOTO PETYIUPOBaHUS (PaKyIbTaTUBHBIX 00S3aTEILCTB B POC-
CHUICKOM 3aKOHOJATEJIbCTBE HE CIIOCOOCTBOBAJIO CTAHOBJICHUIO TEOPETUYECKOW OIPE/ICICHHOCTH B
00OCHOBAHHMH X MIPABOBOM CYIIHOCTH, a aKIIEHT B U3y4YeHUH (haKyJIbTAaTUBHOTO 00s3aTe/IbCTBA Yallle
BCEro cMeajics B cepy UX COMOCTABJICHHS C AJIbTEPHATMBHBIMU 00sI3aTe/IbCTBAMU, O€3 yueTa Ux
CaMOCTOSITENILHON I'PakJaHCKO-ITPABOBOM IIEHHOCTH.

Psn npyHIMOMATBHBIX BOMPOCOB O (DaKyJbTATUBHBIX 00sI3aTeIbCTBAX HE MOTYYUII HAJIexka-
IIeT0 pa3pelieHusl B TPakJAaHCKO-TPAaBOBOM JOKTpUHE ((pyHKIMU (haKyIbTaTUBHBIX OOS3aTENIbCTB;
METOJ0IOTMYECKUE MPEANOChUIKN UX CPABHEHUS CO CXOAHBIMU T'PaskIaHCKO-TIPAaBOBBIMU KOHCTPYK-
[USIMH; OCOOEHHOCTH JICWCTBUSI B HUX OOIIMX MPHHIMIIOB MCIIOMHEHUS 00S3aTeNIbCTB; TPABOBBIC
MOCJIEICTBYS THOEJIH TIpeIMEeTa OCHOBHOTO MICIIOJTHEHUS U (DAaKTOPBI, BIMSIONINE HA IAHHBIE TIOCIIE -
CTBUSI), HEKOTOpbIE MPOOJIeMbl, Kacatomuecs (pakyIbTaTUBHBIX 00S13aTENbCTB, OCTAIOTCS OCTPO JUC-
KYCCUOHHBIMU (OTIpe/ieieHHe MOHSTUs (DaKyIbTaTUBHOTO OOSI3aTENIbCTBA; BBISBJICHHE €r0 KBAJIU-
(puLpyOMKX MPU3HAKOB; OTTPAHUYEHUE OT CMEKHBIX MPABOBBIX KOHCTPYKIIMN; OCHOBAaHMS UX
BOZHUKHOBEHUS U MPEKPAILICHHUS]).

OnHOM U3 aKTYAJIbHBIX M 3HAYMMBIX 33]]a4 OT€Y€CTBEHHOM [IMBUJIMCTUYECKOU HAYKH SIBJISIETCS
(opmupoBanue coBpeMeHHON Teopur (haKyJIbTaATUBHOTO 0053aTesbCTRA.

Henocratoynocts cyiecTByoleld HOpMaTUBHOM 0a3bl B COBOKYITHOCTH C HEXBATKOU Teope-
THUUYECKHUX UCCIIEIOBaHNIA (DaKyIbTaTUBHBIX 00s3aTeJIbCTB MOPOXKAAET HeeIMHOOOPa3HYI W TIPOTH-
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BOPEUUBYIO CyleOHYIO MPAKTUKY PACCMOTPEHHUsI COOTBETCTBYIONIMX CIOPOB. OCOOEHHO SIPKO 3TO
MIPOSIBJISIETCS ITPY OTTPAaHUUESHUH CylaMH (PaKyJIbTaTUBHBIX 00513aTENILCTB OT AJIbTEPHATUBHBIX 00s13a-
TEJIbCTB, OT 00S3aTEIbCTB, OCIOKHEHHBIX OTCTYITHBIM, a TaKKe MPH ONpeaesIeHIH T'pakIaHCKO-TIpa-
BOBBIX TOCJIEICTBHIA THOEIM OCHOBHOTO NpeaMeTa (DaKyIbTaTUBHBIX 00sI3aTeIbCTB.

O0001eHre, aHAJTU3 U OIICHKA MaTepUasioB CyIeOHOUM MPAKTUKK O (haKyIbTaTUBHBIX 00si3a-
TEJIbCTBAaX HEOOXOMMBI 1151 TOBBIIIEHHSI ONIPE/IEIEHHOCTHY MTPABOITPUMEHUTETbHOM MPAKTUKHU B 3TOM
cepe.

[TpoGnembl (hakyIbTaTUBHBIX 00S3aTEIbCTB Yallle BCErO 3aTPAaruBaINCh B AUCCEPTALIMOHHBIX
WCCJIEIOBAaHUSIX 10 CMEKHBIM TeMaM, B YaCTHOCTH, B JIOKTOpckoi auccepraimu B.B. Kynakosa
«CroxHbIe 00513aTeIbCTBA B IpakJaHCKOM IpaBe» (M., 2011) mpu ¢hopMUpOBaHNY YYSHBIM KOHIICTI-
IIUM CIIOKHBIX 0053aTeNIbCTB (ONpeeeHbl OCOOEHHOCTH (DaKyJIbTAaTUBHBIX 00SI3aTeNIbCTB, TIO3BOJISI-
IOIMe OTJIMYATh TIOCJAEHUE OT aJIbTePHATUBHBIX 00S3aTeNIbCTB; CHEIaH BHIBOJ O CJIOKHOCTH CTPYK-
TYpbl (DaKyJIbTATUBHBIX 0053aTEIbCTB), a TAKXKE B KAHIUIATCKUX JUCCEPTALIUSX:

* [IpY U3YUEHUH ATbTEPHATUBHBIX 00s13aTeNIbCTB B padbotax B.C. [lerpoBa — « AbTepHATUBHOE
00513aTEJILCTBO MO POCCUIICKOMY TIpakaaHCKoMy mpaBy» (M., 2006) (cchopMynupoBaHbI MOHSTHE,
CTPYKTypa M cojiepkaHue (haKyJbTaTUBHBIX 00s3aTEIbCTB; MPEIIOKEHbI KPUTEPUN OTTPAHUYCHUS
(bakyIbTaTUBHBIX 00S3aTeNbCTB OT anbTepHaTUBHBIX) U E.JI. Anexunoil — «I'paxmaHCKO-TIpaBo-
BOE€ pEryMpoBaHMe BOSHUKHOBEHUS M UCTIOHEHU S aJIbTePHATUBHOTO 00s13aTeNibeTBa B Poccuiickoit
®epeparn» (M., 2011) (paccMOTpeHbl OTJIMUUTENIbHBIE YePThl (haKyJIbTATUBHOTO 0OSI3aTeNIbCTBA,
TMO3BOJISIIONIHE TIPOBOAMUTH pa3rpaHUUCHUE MEXIY HUM U aJIbTepHATUBHBIM 00513aTeIbCTBOM);

* [IPY HAyYHOM OCMBICJIEHUH OT/IEJbHBIX BOIIPOCOB OOIIIEH 4acTh 0053aTeIbCTBEHHOTO TIPaBa B
pabotax T.A. BonkoBoii — «/loroBopHbie OCHOBaHusI MpeKpaieHus oos3atenscts» (Kazanb, 2006)
(apryMeHTHpOBaH TE3MC O TOM, YTO IPEJOCTaBJICHUE OTCTYITHOIO HE MOPOXKIAeT (paKyabTaTHB-
HOro oOsi3aTenbeTBa), A.A. Yaiiku — «[IpyHIMIT HaJJIeKaIero UCTIOHEeHUsT 00s13aTebcTB» (Bor-
rorpaa, 2007) (uccienoBaHsl CrieluaibHble TpeOOBaHM S, MPEIbsBISEMbIE K IPEAMETY UCTIOTHEHUS
B (pakynbTaTBHOM OOsizatenbeTBe), V.10, [llymeiiko — «IIpoGnembl vcnonmHeHus: 00s3aTeIbCTB B
rpakaanckoM mpase» (Pocto H/[1, 2009) (oOpalieHo BHUMaHHe Ha OCOOEHHOCTH MTPeAMETa UCIOI-
HeHus B (pakynbraTuBHOM oOsi3atenberBe), O.C. ['puHb — «[lopyunTesbcTBO B MeXaHU3Me oOecrie-
YEeHUSI UCTIONTHEHUsI 00s13aTeNibeTB» (M., 2012) (060CcHOBaHA TOYKA 3pEHUs], B COOTBETCTBUU C KOTO-
POH MOPYYUTETHCTBO TI0 HEAEGHEKHBIM 00s3aTeNIbCTBAM MPHOOPETaeT KayecTBO (PaKyIbTaTUBHOTO
00s13aTeNIbCTBA).

OtpaenbHbIE BOMPOCHL (DAKyIbTATUBHBIX 0O0S3aTECTB HEMOCPEICTBEHHO 3aTparvBajvCh B
HayuHbIX ctaThsiXx B.A. Benoa, E.E. bornanoBoii, A. berukosa, B.B. Burpsinckoro, M.A. EropoBoii
u IIp.

BesyciioBHO, cyIIecTByoOle B IUBWIMCTUKE HAYYHbIE MPEACTABICHUS] U BBIBOJbI OTHOCHU-
TEJIbHO OT/IENBHBIX aCHEeKTOB (DaKyJIbTATUBHBIX OOS3aTENbCTB UMEIOT BaKHOE METOI0JIOTHUYECKOE,
TEOPETUYECKOe M MPABOIPUMEHHUTEILHOE 3HaYeHHe i1 (POPMHUPOBAHUS 1IEJIOCTHOTO TTOHUMAHUS
9TOM TPk JAHCKO-TIPABOBON KOHCTPYKIIMH.

OpnHako BO BceX yKa3aHHBIX BBIIIE HAYYHBIX TpyAax (pakyIbTaTHBHBIE 00sI3aTeIbCTBA HE CTa-
HOBWJIMCh TPEJMETOM CaMOCTOSITEJIbHOTO UCCIIEIOBAHMSI, He ObLIH MOABEPrHYTH KOMILIEKCHOH pa3-
pabotke. Kak cienctBue, 10 cux Mop He MpeasiokeHa MOJHasl, COAepKaIas Bce IeMEHThl TEOpHUs
(bakynbTaTUBHBIX 0OS3aTEIBCTB.

Lenb Hacrosield MOHOTpauu COCTOMT B PEIlICHUH MMEIOIIE 3HaueHue sl pa3BUTHUsL poC-
CHUICKOTO TPaXJaHCKOTO TpaBa 3aayd — B pa3padOTKe TeoprH (DaKyIbTaTUBHBIX 0OS3aTesIbCTB,
BKJIIOYAIOIIEH VX TIOHSTHE, PU3HAKH, (DYHKIIMH, ONpeeieHIe MecTa Cpeiu Jpyrux 00s3aTesbCTB,
OCHOBAHUsI BO3HUKHOBEHHS M TIPEKpaIeH s, a TAKKe OCOOEHHOCTH UCTIOJTHEHMSI.

[Ipu mpoBeaeHNM HCCIEAOBAHUS WCIIONB30BAIMCH OOIICHAYYHBIH TUAJIEKTUYECKU METO[,
yYHUBEpCaJIbHbIe Hay4YHbIe METOIb! (AaHAIW3 W CUHTE3, MHAYKIMS U JeAyKIMs, CpaBHEHHe, abcTpa-
TMpOBaHUE, KOHKPETHO-UCTOPUYECKUH, CTPYKTYPHO-(PYHKLIMOHAIBHBINA, (POPMaJIbHO-JIOTUYECKUIA,
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CHCTEMHO-CTPYKTYPHBI), CIEIUATBbHO-IOPUINIECKIEe METOIbl (CpPaBHUTEILHO-IIPABOBOM, METOJ
CHCTEMHOT'0 TOJIKOBAHUSI, METOJI ITPABOBOTO MOJICJIMPOBAHMS).

OO011eMeTOI0IOrNYeCKy0 OCHOBY Pa0OTHI COCTABUJ AUATIEKTUKO-MaTepHATMCTHUECKUI METO
MO3HAHUS TIPABOBOM JICHCTBUTEILHOCTH, TIO3BOJIMBIIAN MCCIIEOBATh (haKyIbTaTUBHBIC 00s3aTelTh-
CTBa B MX Pa3BUTHUHU, PACCMOTPETh MPOOJIeMaTHKY (haKyIbTaTHBHBIX 00s3aTeNIbCTB B HEPA3PHIBHOM
€/IMHCTBE C MHBIMU TPk IaHCKO-TIPABOBBIMU KOHCTPYKITUSIMH, a TAKKE C OMOPOM Ha CYJIcOHYIO TIpaK-
THKY.

B pabote akTUBHO UCIIOIH30BAINCH TaKWE YHUBEPCAIbHBIE HAyYHbIE METOMIb, KaK aHAJIN3 U
CHHTE3 JOKTPUHAIBHBIX, HOPMATUBHBIX M MPABOIPUMEHHUTENILHBIX MaTeprasioB. KOHKpeTHO-UCTO-
PUYECKUI METOJI TIO3BOJIII TIPOCIICUTh SBOIONUI0 ITUBIIIMCTUIECKUX B3IJISIOB Ha (haKy/IbTaTHB-
HBle 00s13aTeNIbCTBA. braromapst CTpyKTypHO-(YHKIIMOHATIBHOMY METOY ObLITH BBISIBIICHBI (DYHKITUU
(bakyabTaTUBHBIX 00S3aTENBCTB Yepe3 MPU3MY UX CTPYKTYPHBIX OCOOCHHOCTEH.

Merton cpaBHeHU s Kak YHUBEPCAJIbHBIN HAYYHBII METOJI U CPABHUTEILHO-TTPABOBOM METOJT KaK
CIIEIUATTBHO-IOPUINIECKIIA METO] CIIOCOOCTBOBAJIM BBISIBJICHHIO I'PakKJAHCKO-TTPABOBBIX KOHCTPYK-
IIUH, C KOTOPHIMU KOPPEKTHO CPAaBHUBATH (DAKY/IbTATUBHBIC 0OSI3aTEIbCTBA, 2 TAKKE OCYIIIECTBIICHUIO
(Mpy IOMOIIM WHBIX HAYYHBIX METO/IOB) CpaBHEeHUs (haKyIbTATUBHBIX 00S3aTENILCTB, aJIbTePHATUB-
HBIX 00513aTeJIbCTB U 00SI3aTENIbCTB, OCJIOKHEHHBIX OTCTYITHBIM.

Kpowme Toro, nmmmpoko UCIoIb30BaHCh CIICIUATBHO-IOPUIMYECKHE METO/IbI: METOI IIPABOBOTO
MOJIeJTMPOBAHU I, TIO3BOJIUBIIMI KOHCTPYHPOBATh BO3MOKHBIC TIPABOBBIC CUTYAIlUW TPU UCTIONB30-
BaHUM (haKyITbTATUBHOTO 00SI3aTe/ILCTBA; METO]] CUCTEMHOT'O TOJIKOBAHUSI, TPUMEHEHHBIH MPH yCTa-
HOBJICHUU OCOOCHHOCTEl UCIIOJTHEHUS U MPeKpalieHus (paKyJIbTaTUBHBIX 00s3aTeIIbCTB.

Teopernyeckasi 3HAYUMOCTh UCCJIEJOBAHKS COCTOUT B TOM, UTO €rO IMOJIOKEHUSI B COBOKYII-
HOCTH (DOPMUPYIOT LIEJOCTHYIO TeOpHIO (DaKyIBTATUBHBIX 0053aTeSIbCTB B IIMBUIIMCTUKE, BKIIIOYA-
I0IYI0 TIOHATHE (haKyIbTaTUBHBIX OOSI3aTEILCTB U €ro KBATU(UIUPYIONIUE MTPU3HAKKW, OCHOBAH-
HOE Ha BCECTOPOHHEM HM3YyYeHUH TPEeACTaBJICHUE O B3aUMOCBSI3M (PaKyJIbTaTUBHBIX 00S13aTEJIbCTB C
JOPYTHMU I'Pak JAHCKO-TIPABOBBIMH KOHCTPYKITUSIMU; TIONPOOHYIO IPaskIaHCKO-IIPABOBYIO XapaKTepH-
CTHUKY OCHOBAaHUI BOBHUKHOBEHHUS U TIPEeKpaIieHus (DakyIbTaTUBHBIX 00S13aTeIIbCTB.

BeiBoIp! ¥ TIpeyIokeHus1, cofiepXkaliyecss B HACTOAIIed padoTe, JOMONHSIOT U Pa3BUBAIOT
TAKOW pas3jiel HayKu I'pakJaHCKOTrO IpaBa, Kak OOIIUe TMOJOKEeHUs 00 00s3aTe/bCTBaX, B YacTu
BOIIPOCOB, PACKPHIBAIOIINX MOHATHE W BUJIBI 00S3aTENILCTB, PUHIIUTIBI UCTIOJTHEHUST 00SI3aTeNIbCTB,
YCJIOBUSI HAIIJIEKAIIETO UCTIOTHEHU T 00s13aTeILCTB, TIPEeK pallieHre 00s13aTeIbCTB, a TAKKE UMEIOT TeO-
PETUKO-METOIOIOTNIeCKOe 3HAUCHHUE ISl TaIbHEHIIIUX UCCIIeJOBAaHHUIA B 9TOM 00IacTy.
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I'nasa 1
Teopernueckue OCHOBBI y4eHUS O
¢pakyIbTaTUBHBIX 00513aTEJIbCTBAX

§ 1. DBoaronus MUBHJINCTHYECKUX B3IJISI10B
Ha (paKyJIbTaTHBHbIE 00A3aTEJbCTBA

LlyBunmcTryeckue TpesAcTaBieHuss O (aKyJbTaTUBHBIX 00s3aTeNIbCTBAX 0a3MpyIOTCs Ha
IaMATHMKaxX puMmckoro npasa. B lurecrax IOctuHMana conepkuTcs yIIOMUHAHUE O KOHCTPYKLIMU
(baKyIbTaTUBHOTO 00SI3aTeIbCTBA CIEAYIOIErO COEPKAHUS: «... IPU OOpAaIlleHUH B3BICKAHWsSI Ha
BeIllb B CHJTy 3aJIOTOBOTO MpaBa CJEAyeT OTKa3aThCsl OT BUHIMKALIMK BEIH, €CIU BJIafenell, KeM Obl
OH HU ObLI, NOXeJAeT MPEAJIOKUTh eMY (KpeUuTopy) IUIaTeX, U He JOIKHO ObITh UCCIIeyeMO IIPaBo
BJIa/IeNIblIa, TaK KaK MPaBO MPEAbABIISIONIEro TpeOOBaHUE YCTPAHAETCS B CHITY IUIaTeXa 1o 3aJI0ro-
BOMY 00s13aTeNIbCTBY» (KH. XX, THuTya VI)!.

Kpowme Toro, B MHcTuTynmsax FOctrarana oTMedaercs: «... BCSIKoe 00513aTe/IbCTBO MpeK pallia-
€TCs UCTIOJIHEHUEM TOTO, UTO CJIEAYeT UCTIONHUTS. Min, ¢ cortacus Kpeauropa, UCIIOJTHEHUEM OHOTO
neiictBusi BMecto apyroro» (k. III, Tutyn XXIX. O criocobax mpekpateHus oosi3atesbers)?. anee
B TUTyNIe VIII «O HOKCAJbHBIX MCKaxX» YMTAEM: «... Ha CIy4ail pecTyIUieHus paOoB, — €ClI OHH,
HalpuMep, COBEPILIIIA KPaKy, pa3rpabuiid UMYIIECTBO, TPUYMHIIN YOBITOK WIJIM HAHECIH 00Uy, —
JAaHbl HOKCAJIbHBIE UCKHU, ITO KOTOPBIM I'OCIIOAVHY BUHOBHOTO IPEJOCTABIIAETCA UM YIUIATUTD LIEHY
TsDKOBI, WK BBIZIATh pada roJjioBoIo JUTs HakazaHus»>. To e camoe otmevaercs u B kKH. [V UHctu-
Ty [as®.

Takum 06pa3oM, OCHOBHOE UCTIOJTHEHHE IOJDKHHKA 110 HOKCAJTbHOMY HMICKY 3aKJTI0Yajloch B BO3-
MelIeHUH YObITKOB, IPUUMHEHHBIX padoOM rocrnoarHa. B To ke Bpems mpegycMarpuBaiach BO3MOXK-
HOCTb 3aMEHbl OCHOBHOT'O UCIIOJIHEHUSI JPYyrM — Bbllauell pala Juis Haka3zaHus. To ecTb npuMeHu-
TEJIPHO K HOKCAJIbHBIM MCKaM peub UJIET MIMEHHO O KOHCTPYKIMH (DaKyJIbTATUBHBIX 00S3aTeIbCTB.

[TaBen B 29-ii kHure «KomMMeHTapueB K 30UKTy» MHCal ClEAyolIee: «... MOOOelaBIIui B
¢dopme crunysinmn (MHe 1aTh pada) Ctrxa OyIeT HeCTH OTBETCTBEHHOCT, TIOCIE TOTO Kak TOT (pad)
YMpET TOC/Ie COBEPIIEHHOH MM MPOCPOYKHU, €CJIM OH OOl BHIIUIATHTH €r0 CTOMMOCTh Kak IOfi-
TBEPXKICHHBIN JI0JIT»°.

B nanHOM cityyae umeeT MecTo (hakyJbTaTUBHOE 00S13aTENIbCTBO, TaK KaK JOJKHUK 00sI3yeTcs
IIPEI0CTABUTB IEHEKHOE UCTIONIHEHNE BMECTO OCHOBHOT'O UCTIONIHEHH I 110 ITPUYMHE TMOesH peaMeTa
(bakymbTaTUBHOTO 00s13aTeNbCTBA — pada CTuxa.

Takum 00pa3zoM, ciieyeT KOHCTaTUPOBaTh, YTO PUMCKOE IPaBO HEMOCPEICTBEHHO HE OIIEpUpPO-
BaJIO KaTeropuen «(hakyibTaTuBHbIE 00513aTeIbCTBa». TeM He MeHee, KOHCTPYKITUS 9TOr0 00s13aTe -
CTBa WMCIIOJIB30BAJIACH PUMCKUMH yUYEHBIMU-IOPHCTAMU: MOJEIBbIO (DAaKyIbTATHBHBIX 00S3aTENIbCTB
BBICTYIIAJIM HOKCAJIbHBIE UCKM. TaKke Ba)KHO OTMETHUTD, YTO B NAMATHUKAX PUMCKOTO IIpaBa OTCYT-
CTBYET KaK caMo MOHATHE (PaKyIbTaTUBHBIX 00SI3aTeIbCTB, TAK U MX HAyUYHOE OCMBICJIEHUE. YKa3aH-
Hble 00513aTe/IbCTBA MPECTABJIEHbI JIUIIb B IPUMEPaX KOHKPETHBIX )KU3HEHHbIX CUTYaIU.

! Mamstraykn pumckoro mpasa: 3akonsl XII tabmui. Mucrutyrmu Tas. Jurectst FOctunmana. M.: 3epuano, 1997. C. 494.

2 Wucruryuun KOcrunuana / [ep. ¢ nar. 1. Pacchepa; nox pex. JI.JI. Koganoa, B.A. TomcunoBa. M.: 3epuano, 1998. C. 289.
3 Tam xe. C. 343.

4 MamsrHyK] pumckoro npasa: 3akons! X1I tabmin. Uacrturynmu [as. Jurectsr IOctuanana. C. 134.

3 Iurectsr FOcTuamana: B 8 1. T. I / ITep. c nar. 1. Paccuepa; nog pea. JI.JI. Koganosa. M.: Craryt, 2003. C. 179.
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daxynpraTUBHBIE 0053aTEIBCTBA MOJYUYMIN CBOE HAYYHOE Pa3BUTHE B MHPOBOW U PYCCKOM
pomanuctuke. B uccnenoBanusx b. Bunamerina, mocBsIEHHBIX «HEOMPEIEIEHHOCTH YOBJIETBOPE-
HUS», OTMEUAETCs, YTO «CYIIECTBEHHO OTIIMYEH OT aJIbTepPHATMBHOTO 00s3aTeNbCTBA TOT CIIydaid,
KOTJIa IOJDKHUK, Oy/Tydu 00si3aH K JISHCTBUIO, UMeeT MPaBO 3aMEHUTh OHOE APYTMM JEWCTBUEM (TaK
Ha3biBaercs facultas alternativa). 31ech BTOpoe JieiicTBHe He eCTh HUKOMM 00pa3oM in obligatone, a
b solutione»®.

Takum 0Opa3oM, HEKOTOPBIE MPEACTABUTENN FE€PMAHCKOM IITIKOJBI TIpaBa 00pallaii BHUIMAaHUE
Ha (paKyJIbTaTUBHbIE 0053aTeIbCTBA JIUIIIb B KOHTEKCTE MX CYIIECTBEHHOTO OTJIMYMS OT AIbTePHATHB-
HBIX.

Bcenen 3a pumckumu oprctamu P. 30M roBOprIl 0 HOKCAJIbHBIX MCKaXxX CIEIyIoNIee: «... eCu
pad coBepIIII NPECTYIUIEHUE, TO TOCIIOAMH OTBEYAaeT B TOM CMBIC/IE, UYTO OH WM Oeper Ha ceds
CIeJCTBUS JeJIMKTa (BO3HArpakIeHNE 32 Bpell M yIUIaTy mTpada), Wi JI0KeH OTAaTh pada morep-
nieBlieMy ot npectyruieHust (noxae deditio)»’. AHaJOru4HOE BHICKa3bIBaHHE BCTPEYAEM U B TPyAax
10. Bapona?.

BaxxHO OTMETHTB, UTO, XapaKTepu3ys HOKCAJbHbIE MCKU, YUeHble 0Opalaid BHUMaHUE Ha
MpaBO JOJKHUKA 1O CBOEMY BHIOOpPY IMpPEIOCTABUTh OCHOBHOE WCIOMHEHHE (Hampumep, yIuiaTta
mrpada 3a mpecTyrieHue, coBepieHHoe paboM) WM (hakyIbTaTUBHOE UCIIONHEeHue (0TaaTh pada
MOTEPIIEBILIEMY OT TPECTYIUICHHUS).

PazBuBas manee 3Ty MbIcib, oOpaTtMMcsi K TpuMmepy (DakylIbTaTUBHOTO OOS3aTeNbCTBa,
noipo6Ho onvcanHoMy H. BorosnenoBsm: «...0COOEHHOCTh HOKCATIbHBIX UCKOB 3aKJII0YAJIach B TOM,
YTO JIOMOBJIAIbIKA JI0 T€X TOJIBKO MOP MOJJIekal OTBETCTBEHHOCTH 10 HUM, NIOKA BUHOBHMK Bpeza
HAXOIWJICS TIOJ] €r0 BJIACTHIO; KaK CKOPO 3TOT MOCJEIHUIN BBIXOIMII M3-TIOJ] €T0 BJIACTH, MPEKHUI
JOMOBJIAIBIKA OCBOOOK/IAJICS] OT OTBETCTBEHHOCTH; TIOCTIE/IH SIS MJTH JIOKHJIACh HA CAMOTO BUHOBHHKA,
WY TIEPEXO0/InJIa Ha HOBOTO JOMOBJIA/IBIKY (B ClTydae Mepexoia 1ieHa CEMbH MO APYTYI0 OTEYECKYIO
BJIaCTh WJIM pada 1 )KUBOTHOTO K APYTOMY COOCTBEHHHKY ), MUTH COBCEM IpeKpalaiach (BCIE/ICTBUE
CMEPTH BUHOBHHKA)»®.

Henb3s He otmetnTsh, uto B. ['oneBUHCKUMI BriepBble 00paTUI BHUMAaHKE HA TO, YTO (paKyIib-
TaTHBHBIE 0053aTEIbCTBA (B €0 MHTEPIPETALIMH «3aMEHUTEJIbHBIE» ) SIBISIIOTCS CIIOKHBIMHU, TaK Kak
«U3 IBYX YIOBJIETBOPEHUI, YKa3aHHBIX B JIOTOBOPE, OJHO TOJIBKO COCTABJISICT IJIABHBIN MTPEAMET 0051~
3aTeIbCTBA, JAPYroe JKe Ha3HAYaeTCsl ¢ TOM I1eJIblo, YTOOBI 00JIerunTh yIuiary, in facultate solutionis;
BCJIE[ICTBHE Y€TO ITIaBHBINA NIPeIMeT 00sI3aTeNIbCTBA MOXKET ObITh 3aMEHEH Jpyrum» !0,

Takum o6paszom, B. ['oneBUHCKMIA aKIIEHTHPOBAJI BHUMAaHUE HE TOJIBKO Ha TOM, UTO (paKyibTa-
THBHBIE 00513aTeIbCTBA OTHOCATCS K pa3psiy CIOXKHBIX, HO M HA TOM, YTO (DYHKIIMIOHATLHBIM Ha3Ha-
YyeHueM (pakyIbTaTUBHOTO UCIIONHEHUS SIBJISIETCS] «O0JeTYeHNe YIIaThl».

[Non dakynpraTuBHBIME OOsi3aTenbcTBamMu [I.M. AzapeBrd MOHMMAaJl «Takhe 00sS3aTeNlbCTBa,
KOTOpbIE UMEIOT CBOMM IPEJMETOM OJIHO AEHCTBHE, OTHOCSTCS K OTHOM BEIIH, HO C TIPABOM JIOJIK-
HUKa TIOTaCUTh MX YIUIATOW APYTOM Bermm» !

Bcnen 3a aum B.B. EpumoB, nvenyst hakynbTaTUBHBIE 00SI3aTENIbCTBA «aJIbTEPHATUBHOM BO3-
MOXKHOCTBIO» 3aMEYaeT, UTO «aJIbTePHATUBHASI BO3MOKHOCTh OBIBAET TOI/IA, KOT/IA JOKHUK 00sI3aH
COBEpIIUTb OJHO KaKoe-JIuOo JeHCTBUE, HO OH BMECTE C TEM MOXET 3aMEHUTh OTHO ACHCTBHE WU
OJIVH TIPEeAMET JPYTUM JeUCTBUEM WU MPEeIMETOM» 12,

® Bunoweiio B. Obsi3aTebCTBa 110 pumckomy tipaBy / [lep. ¢ mem. A.B. [lymarmesckoro. CIT6.: Tun. A. [lymamniesckoro, 1875. C. 12.
"3om P. Nucrutynun pumckoro npasa / Ilep. ¢ vem. B.M. Heuaepoii. M.: Tun. A.W. MamonroBa u K, 1888. C. 149.

8 Bapon FO. Cucrema puMckoro rpaxkaaHckoro mpasa: B 8 xu. Ku. IV. Bem. 3. O6s3atensctBennsie npasa / Ilep. ¢ Hem. A.
[erpaxunkoro. Kues: Tum. mm. yr-ta Ce. Bragumupa, 1888. C. 162.

% Bozonenos H. Tlocobue K NeKLUAM 110 HUCTOPUM PUMCKOTO 1ipaBa. M.: YHuBepcurerckas turl., 1890. C. 236-237.
10 Fonesuncruii B. O MPOKMCXOXKICHUY U JieJieHnH 00s13atesibetB. Bapiaa: Tum. Ocuma Beprepa, 1872. C. 204.
1 Aszapesuu /].H. Cuctema prMcKkoro npaBa: YHuBepcuterckuii Kype: B 2 1. T. II. Bapmasa: Tumn. M. 3emkesuya, 1888. C. 63.

12 Eghumos B.B. lorma pumckoro npasa: YueOnsiid kypc. CI16.: Ku. mar. A.®. Iunzepnunra, 1901. C. 413-414.
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N3 ananmza 3amevanuii, BbickazaHHbIxX [I.M. AszapeBuuem u B.B. EpumoBbiM, crepyior nBa
Ba)XKHBIX BBIBOJIA: BO-TIEPBBIX, B (PAKyJIbTaTUBHOM 0053aTeIbCTBE MPEIYCMOTPEH JIMIIb OVH Tpe[-
MET; BO-BTOPBIX, TPEAMETOM KaK OCHOBHOTO, TaK U (paKyJbTATUBHOTO UCIIOIHEHUSI MOXKET OBITh HE
TOJIBKO Belllb, HO ¥ COBEpPIIEHHNE JOKHUKOM KaKoro-J1moo JeWCTBUS, T. €., HAIPUMEp, BHIIIOIHEHUE
PabOTHl WM OKa3aHUE YCITYTH.

Io cripaBenmBoMy 3amedanuio K. MUTIOKOBa, «OT aJIbTepHATUBHOTO 00513aTeIbCTBA CIIEAYET
oTmyarth T. H. facultas alternative», CyIIHOCTb KOTOPOTO CBOAUTCS K TOMY, UTO «00SI3aTEIbCTBO 3/1ECh
MMEEeT OIMH TOJIbKO MpeJMeT, HO JOJDKHHK BIIPAaBE MPEICTABUTh BMECTO €ro APYrou  T. 00. HCIO-
HUTb 00513aTeIbcTBO» 1. Kpome Toro, K. MUTIOKOB OTMETHJI, UTO KPeAUTOPY B cydae (haKyIbTaTHB-
HOT'O 00513aTeNIbCTBA CJIeAYET YKa3bIBaTh B ICKE HA OUH MPEAMET UCTIONHEHUSI.

Kak npexacrasinsercs, nociaegHee 3aMeyaHie UMEET Ba)KHOE 3HAUYEHUE 1Sl IOCTPOEHUS KOP-
PEKTHOH TeoprH (haKyJIbTATUBHBIX 00SI3aTENIbCTB. [IeiCTBUTENBHO, TIOCKOJBKY (DaKyJIbTaTUBHOE 00sI-
3aTeJIbCTBO XapaKTEPU3YeTCs] HAIMYKMEM JIMIIb OJHOTO MpeaMeTa, TO M TpeOOBaTh MCIIOMHEHHS OT
JOJDKHHKA, B TOM YHCJIE B CyleOHOM TOpsIKe, KPEeAUTOp BIIpaBe JIMIIb B OTHOLIEHUM IpeaMeTa
(bakynbTaTUBHOTO 00S3aTENILCTBA, HO HE €r0 3aMEHHbI.

Ocoboro BHUMaHUs 3acityxkuBaer ykazanue K. MutiokoBa Ha To, 4TO (haKyIbTaTUBHOE 00sI3a-
TEJIbCTBO MPEJCTABISAET COO0N CyObEKTUBHOE, TOJBKO JTMYHOE MPEUMYIIECTBO JAOJKHUKA.

[MoppoOHOE M3ydeHue JeKIHii 10 PUMCKOMY 00si3aTeTbcTBeHHOMY TipaBy A.I'. I'ycakoBa mo3-
BOJISIET 3aKJIIOYMTh, UTO HE BCE YUEHbIE, BBIICTISIONINE aJIbTePHATUBHbBIE 00513aTE/IbCTBA, YIS BHU-
MaHMe 00s13aTeIbcTBaM (haKyIbTaTHBHBIM 4.

MBbI BBIHY K JEHBI KOHCTATUPOBATh, YTO ABTOPCTBO TEPMHUHA «(DaKYJIbTATUBHOE 00SI3aTEILCTBO»
MPUHAJIEKUT TEPMAHCKMM POMAaHMUCTaM, KOTOpbIE, B CBOI0 OY€pe[b, ale/UIMpPOBAIM K PUMCKUAM
naMsTHUKaM rpasa. [lonoOHas cutyanus mprBesa K ToMy, 4TO M TEPMaHCKUe, U PyCCKHE POMAHUCTHI
MO-TIpeKHEMY TPUBOIIIIN TIPUMEPbl HOKCAJIbHBIX MCKOB KaK MPO0Opa3oB (haKyJbTATUBHBIX 00si3a-
TEeJbCTB. B 11e10M, ciieyeT OTMETUTh, YTO Ha AAHHOM 3Talle pa3BUTUS YUEHUS O (PAKyIbTATUBHBIX
o0s13aTeNIbCTBAX C(POPMUPOBAIOCH BIOJIHE KOPPEKTHOE MPEACTABICHNE O CYITHOCTH JaHHBIX 00s13a-
TEJIbCTB, KOTOPAasl 3aKJII0YAETCS B HAIMYMU TOJIBKO OJHOTO MPeJMETa UCIIOIHEHU .

Kraccuku pycckoit HMBUIMCTHKY TaKke He 0OOILTA BHUMaHUEeM (haKyJIbTaTUBHbIE 00s13aTeb-
cTBa. X pOHOJIOTMYECKU HAYaJIO UCCIIEI0BAHMS KOHCTPYKIIMH (DaKyJIbTAaTUBHOTO 0OSI3aTENILCTBA B TPY-
Jax mpejcTaBuTeNiell pyCCKOM I0pUIMYecKor HayKu rpuxoautcst Ha KoHell XIX — Havano XX B.

Tak, ILI1. [luToBrY oOpainan BHUIMAaHUE Ha TO, YTO «OT aJIbTEPHATUBHOCTH (aut-aut) HyKHO
ommyath apyroe — facultas solvendi: mpeaqmer o0s3aTebCTBA OIMH, TOJBKO HA STOT MIPEAMET MOTYT
OBITH HAIpaBJIEHBI action 1 exactio; HO TOJKHUK MOXKET, €CJTH JKeJIaeT, 3AMEHUTD MPEeAMET 00s13aTesb-
CTBa 4eM-TO JPyruM (Harp. cT. 1585: «I1ate:xoM HeyCTOMKH. . . IPEKPaIaeTCsI» ; CIEJIKU Ha pa3HOCTh
u nipou.). Takas facultas He TepsieTcst ¥ Iocie CyJeOHOTO pellIeHusT; OHa MOXKET ObITh OCYIIIECTBIIEHA
U TIPH UCTIONIHEHUH pelleHus» 1.

Kaxk Bugym, T1IT. uToBrY B OTIIMYME OT MpebIIyIIMX UCClleNoBaTelieid 00s13aTeIbcTBEHHOTO
npaBa He CChUIAETCS HAa HOKCAJIbHBIE MCKH, a TIPUBOJUT HOBBIM MpUMep (paKyJIbTaTUBHBIX 00si3a-
TEJIbCTB.

AnHanoruuHsIM 00pa3oM (pakysIbTaTHBHBIE 0053aTeIbCTBA OXapaKTepU30BaHbl B Tpynax [.®.
lepmeneBnya: «BIM3KO MPUMBIKAET K aJIbTEPHATUBHOMY OOS3aTENIbCTBY, XOTS M OTJIMYAETCS OT
Hero, (paky/IbTaTUBHOE 0053aTeILCTBO. DTO TOT CIIy4aid, KOrJa JIOJKHUK OOSI3bIBACTCS K U3BECTHOMY
AENCTBHIO, HO C BO3BMOKHOCTBIO 3aMEHBI, TIO €0 JKEJIAHUIO, IPYTUM JeHCTBHEM» '©.

13 Mumioxoe K.K. Kypc pumckoro npasa. Kues: Tun. mn. yn-ta Cs. Bragumupa, 1883. C. 186.
4 ycaxoe A.T'. CuctemMa pUMCKOTO IpaBa — 00s13aTesIbcTBeHHOe MpaBo. M.: VauBepcuretTckas tui., 1893. C. 36-42.
15 Lumosuu [1.11. O6s13aTeIIBCTBA IO PycCKOMY IpakjaHcKoMy npaBy: Koncriext nexnwit. Kues: Tum. V.1. Yokomnosa, 1894. C. 17.

16 Hlepweriesuy I'.@. Y4eOHUK PyCCKOTO rpaxkaaHcKoro npasa. 9-e uzn. M.: Uzn. Bp. Bammvakossix, 1911. C. 404.
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Jlanee y4eHblil TPUBOAUT TpuMep (haKyJbTATUBHOIO 0053aTeNbCTBA, KOTOPBIA TMOTYYHT
M3BECTHYIO TMOIMYJISIPHOCTh B COBPEMEHHOM yueOHOM JuTepaType 1o opucnpyaeHimm: «Hanpumep,
3aBelare/ib 00s3bIBACT HACIeqHUKA rnepenath nmapoxon «Ilerp I» ompeneneHHOMY JHIly, C TeM,
OJIHAKO, YTO eMy IIPe/IOCTaBIISIETCs MTPABO 3aMEHUTD Tepeavy Mapoxo/a IaTekeM paBHOM IO LieH-
HOCTH CYMMBI JIeHer. B HacTosiem nmpumepe Mbl BUJVM JBa JEHCTBUSI, BBIOOP MEXIY KOTOPBIMU
MIPUHAICKUT JOJDKHUKY. Pasnune Mex 1y STuM 0053aTeIbCTBOM U AIbTEPHATUBHBIM OOHAPYKUTCS
TOTYAC, €CJIM MBI MIPEITIONIOKUM CIyJaliHYI0 THOesb mapoxona. Ecim 61 0053aTesbcTBO OBLIO aJTh-
TEPHATUBHBIM U JJOJUKHUK OOS3BIBAJICS Obl WIIM TIEpEaTh MapOXO UM YIUIATUTh IeHbIH, TO, TIOCIe
rubesy mapoxona, KpeaguTop umes Obl paBo TpeOOBaTh CyMMBI ieHer. Mexly TeM, B IIPUBEAEHHOM
npumepe (pakyIbTaTUBHOTO 00s13aTeIbCTBAa BMECTE C TMOEIIBIO MAPOX0/1a YCTPAHSETCS U 00SI3aHHOCTh
JOJKHHKA YIIJIaTUTh PABHOLICHHOCTh» 7.

K 3acnyram I'.®. [lleprieHeBrya CTOUT OTHECTH paCCMOTPEHME MOCIISICTBUI THOeH IpeaMeTa
OCHOBHOTO HCTIOJTHEHH S B (DaKyJIbTATUBHOM OOSI3aTENIbCTBE.

CBoe OTHOIIIEHHEe K KOHCTPYKIMHU (DaKyIbTaTUBHOTO 00si3aTenbcTBa K. AHHEHKOB BBIPa3WII
CIAEAYOIIUM 00pa3oM: «... MO OOCYKIEHUM TPUPOALI 00s13aTeNIbcTBa, HasbiBaemoro IlleprieneBu-
4yeM (paKyJIbTaTUBHBIM, ISUCTBUTEILHO HEJb3s1 He MPU3HATh COBEPILIEHHO HEBO3MOKHBIM OTHECEHHUE
ero K KaTeropuu aJibTepHATHBHBIX BCJIEACTBUE TOTO, YTO UM BO3JIaraeTcsi Ha 00sI3aHHOCTb JIOJKHUKA
COBEpIIIEHUE TI0 €0 YCMOTPEHMIO He JIByX COOCTBEHHO OCOOBIX PA3IMYHBIX JEWCTBHUM, a OHOTO, HO
TOJIBKO B JIBYX €r0O BHJaX, BCIE/ICTBUE UETO, pa3yMeeTcsl, ¥ MOCIIEICTBUS €ro 10 OTHOIIEHHIO K 00si-
3aHHOCTH COBEpIIEHHS €r0 JOKHHUKOM B TOM WJIM JIPYTOM BHJE B Pa3iIWYHBIX CIy4asiXx HE MOTYT
OBITH 0OCYXIaeMBbI T10 TIPaBUJIaM 00 MCTIOTHEHUH aJIbTEPHATUBHBIX 0053aTeIbCTB, a JOJKHBI TIOJIJIe-
KaTb OIPEAEICHUIO 110 IPABUJIAM 00 UCTIOJTHEHUH MIPOCTOTO 00S13aTENILCTBA WJIH, BCE PABHO, COTTIACHO
ykazanmio, nanHomy lllepiieneBuuem» 8.

Kak Bunum, K. AHHEHKOB IPUBOAXT HOBBIE APIYMEHTHI B M0JIb3Y CAMOCTOSATEIBHOCTH (DAKYJIb-
TATUBHOTO 0013aTENILCTBA U TIOATBEPIKIACT paHee BHICKA3aHHBIN TE3UC O TOM, YTO CMEIIEHUE albTep-
HATUBHBIX U (DaKYJIbTATUBHBIX 0053aTEIbCTB HEJOMYCTUMO.

Uccnenys daxynbratiBHble 00si3aTenbcTBa, B.M. T'OpoH mpuBen MX HOBBIM MpUMEp: «...
(bakynbTaTUBHOE OOSI3ATENILCTBO JISKUT HA HACJIEAHUKE, KOTOPBIA, COINIACHO 3aBEIIAHMIO, JOJIKEH
OTIATh JIeraTapyio JOM WJIM, eClM Hainmer i ceds Oosnee ymoOHBIM, 3aMEHHUTh €ro y4acTKOM
3emim»!'?. Kak BUIMM, B yKa3aHHOM NpHMEpEe peub UIET O 3aBelIaTeJIbHOM OTKa3e (Jierare), akTy-
QJILHOM U ISl COBPEMEHHOT'O I'PakIaHCKOTO 3aKOHOJATEIIbCTBA.

Bcenen 3a vum B.M. Cunalickuil Takke paccMOTpeNl KOHCTPYKIUIO (haKyJIbTaTHBHOTO 00s13a-
TEJIbCTBA Ha ITPUMEpE 3aBelaTeIbHOTO OTKA3a: «. .. €CJIM HaclieJoaTesb 00s13aJ1 HacIeAHUKA (DaKyITb-
TATHBHO NepeiaTh KOMY-JI100 Jiotaapb wim yratuts 200 pyOreit, To, BCleCTBHE CITyYaitHON ruOesu
JIOIIA/IN, HACJIETHUK He 00s13aH yriatuth 200 pyOreit; nHaue ObUTO OBl ITPH aIbTEPHATHBHOM 00s13a-
TeJbCTBE» 2.

[NosiBneHre Bce HOBBIX MPUMEPOB (PaKyIbTATUBHBIX 00S3aTENILCTB CBUAETEILCTBOBAJIO O TOM,
YTO PYCCKME LUBIIIMCTBI OCO3HAHHO TMOIXOIMIIN K MCClIeyeMOor KOHCTPYKIMU U Oosiee He oOpariia-
JIMCh K HOKCAJTbHBIM MCKaM.

AHaiu3 uccaeoBaHU MpeCcTaBUTeNel KIACCUYECKON PYCCKOM LIKOJIbI MPaXkJaHCKOro IpaBa
TMIO3BOJISIET 3aKJIIOYNTh, YTO JAHHBIA Tall pa3BUTHs yUeHUs O (PaKyJIbTATUBHOM 00s13aTeIbCTBE ObLT
O3HAMEHOBaH MIOBCEMECTHBIM IPU3HAHUEM CAMOCTOSITEIBHOCTH TAKOTO 00sI3aTeNIbCTBA U CHCTEMATH-
3aMedl 3HAHUIM O ero IOpPUANYECKONM KOHCTPYKIMU. MeTOoNorusl N3JI0KEHUSI COOTBETCTBYIOIIETO
HAayYHOro MaTtepraja CTpOUJIACh MO CIAEAYIOIeH crucTeme:

17 Hlepwernesuy I'.@. YaeOHUK pyccKoro rpaxaanckoro mpasa. C. 404—405.

18 Annenxos K. Cuctema pycckoro rpaxaanckoro mpasa. [IpaBa obsizarensctBennbie: B 6 1. T. II1. CII6.: Tun. M.M. CracioieBuya,
1898. C. 35.

YT opoon B.M. YOpuaudeckast prpopa aabTepHaTHUBHBIX 00s13aTenbeTB // Kypran Munncrepersa octunun. 1900. Ne 9. C. 111.

2 Cunaricxuii B.H. Pycckoe rpaxnanckoe npaso. M.: Craryt, 2002. C. 302.
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1) aBTOpCKOE OTpeseneHre (haKyIbTATUBHBIX 00S3aTeIbCTB, KOTOPOE 1aBAIOCh Yepe3 MPU3MY
UX OTJIMYUI OT aJIbTePHATUBHBIX 00S3aTEIbCTB;

2) pacKpbITHE CYIIIHOCTU (PaKyIbTATHBHBIX 0053aTeIbCTB HAa TIPUMEpPE ONpeeIeHHBIX MPaBo-
OTHOILICHUH; TIPH 9TOM B KaUeCTBE IPUMEPOB 3THX 0053aTeIbCTB BHICTYIAIM B ITOAABIISIONIEM OOJTb-
IIMHCTBE CiTyyaeB Oe3BO3ME3/IHbIE 0053aTeIbCTBA;

3) oObsicHeHue crielM(UKN CTPYKTYPBI (DaKyIbTaTUBHOTO 00513aTeNbCTBA, KOTOpasi BKIII0YAsIa
TOJIKO OJJVH IIPEMET C [IPABOM €TI0 3aMEHBI;

4) ¥MIepaTUBHOE KOHCTATUPOBAHWE TOTO, YTO MPABO HA 3aMEHY NPUHAIJIEKUT UCKIIOUYU-
TEJILHO JJOJKHUKY;

5) yKazaHue Ha MOC/IE/ICTBUS HEBO3MOKHOCTH ITPEJOCTABIIEHM I OCHOBHOTO UCTIOJIHEHH S, KOTO-
pble 3aKJTI0YATUCH B MPEKPAIeHUH (PaKyJIbTATUBHOTO 00513aTeIbCTBA.

CoBeTckuil STarn pa3BUTHs yUeHHUs O (paKkyIbTaTUBHOM 0053aTe/ILCTBE IPUBHEC OIPE/IC/ICHHBIE
HOBIIIECTBA B METOJOJIOTUIO UX M3y4eHus. [Ipexae yeM roBopuTh 00 STHMX HOBOBBEIECHUSIX, CICAYET
OCYLIECTBUTb KOMIUIEKCHOE HAyYHOE OCMBICIIEHHUE TPECTaBIEHUI COBETCKUX YUEHbIX-IIUBUJIMCTOB
0 (hakyIbTaTUBHBIX 00s13aTeNbeTBax. Tak, M.M. ArapkoB BbICKa3ajl MHEHHE, YTO «B (paKyIbTaTHB-
HOM 00s3aTeJIbCTBE JIMIIb OJIHO JICHCTBHUE COCTABISIET COAEpKaHME OOsI3aTeNIbCTBA, HO JIOJKHUK
MMeEeT MPaBO 3aMEHHTH 3TO JISHCTBUE KaKUM-TTMOO APYTUM, TIPEAyCMOTPEHHBIM 3aKOHOM WJIU JIOTO-
BOpOM»2!. ¥V Hero xe BcTpevaeM CleyIoNuii mprumMep (hakyTbTaTUBHOTO 00s13aTe/IbCTBA: «. .. 3aBella-
TeJb 0051321 OJHOTO M3 HACJIETHUKOB MPEJOCTABUTh IPYrOMY HACJIEAHUKY TOKU3HEHHOE TOJTb30Ba-
HUE IUIOUIA/IbI0 B IEPEXOSAIIEM 10 HACJIE/ICTBY KUJIOM CTPOEHUU, OTOBOPUB ITPU 3TOM, UTO JIOJKHUK
MO’ET BMECTO MPEIOCTABJIEHNU S TUIOLIAIH YIIJIATUTh KPEAUTOPY. .. OIIPENIENICHHYI0 CyMMY JieHer. Tak
Kak coyiepkaHue 00s13aTebCTBA B 9TOM ITPUMEpE COCTABIISIET JIMIIb MPEIOCTABICHUE IIIOMAIH, TO B
cllyyae HEBO3MOKHOCTH UCIIONIHEHH S (HAIpUMep, JOM YHUUTOXEH MOKapOM HE 10 BUHE JOJIKHUKA)
00513aTeIbCTBO MPEKpaIliaeTcs, a He COCPEeAOTOUMBACTCS HA PYroM JIeHCTBUM (yIIIaTa JeHer)» 22,

Oo6paryM BHUMaHKe Ha TO, YTo M.M. ArapkoB, aHaTM3Upysl (haKyJIbTATHBHBIE 00s13aTeIbCTBA
Ha IIpUMEpE YK€ U3BECTHOIO 3aBELIATENILHOTO OTKa3a, ClIeJiall BECbMa IIEHHOE 3aMevaHue: (paky/ibTa-
THBHOE 00513aTeIbCTBO MOKET BOBHUKHYTh KaK Ha OCHOBAaHMH 3aKOHA, TAK M HA OCHOBAHHHU JOTOBOPA.

IMo muenuto N.b. HoBHUIIKOTO, «OT aJIbTepHATMBHOTO OOSI3aTENIbCTBA CJEAYeT OTJIMYaTh TaK
Ha3bIBaeMOe aJIbTepHaTUBHOE YIpaBoMoure (UM (pakyIbTaTHBHOE 0053aTeNIbCTBO). B 3TOM Cityuae
MpeMeT 00sI3aTeNIbCTBA OJIMH, U, CIIEIOBATENIbHO, MMEETCSI TIOJTHASI OITPE/ICIEHHOCTh 00SI3aTeTbCTBA.
Ho 3a 1o/mKHUKOM OCTaBJIEHO IIPABO 3aMEeHbI IMPEMETa UCTIOTHEHHU ST, TOJKHUK MOXKET OCBOOOAUTHCS
OT 00s13aTeNIbCTBA, COBEPIIMB, B3aMEH MPEIyCMOTPEHHOTO JOrOBOPOM, KaKoe-TO JApyroe AEHCTBH-
e»?3.I1pu 3TOM OTMeYaeTcsl, UTo (haKkyabTaTUBHOE 0OSI3aTeIbCTBO, B OTIIMYME OT aJIbTEPHATHBHOTO,
XapakTepu3yeTcsi €UHCTBOM TpeaMeTa M OINpPEeAeIeHHOCThIO cofepkaHus. [1aBHass 0COOEHHOCTb
(bakyIbTaTUBHOTO 0OSI3aTENHCTBA COCTOUT B TOM, UTO «IIPU AJbTEPHATUBHOM YITPABOMOYMHU JIOJIK-
HUK OJHOCTOPOHHE MOXET MPEeJOCTABUTh HE TO, YTO COCTABJISAET MpeaMeT (eIMHCTBEHHBIN) 00si3a-
TEJIbCTBA, a HEUTO Jpyroe (HO TakXe yKa3aHHOE B JOTOBOPE, a He 10 MPOU3BOITY JOJKHUKA)» 24,

B cuny enuncTBa nipenmeta (pakyIbTaTUBHOTO 00513aTebCTBA MPH €ro UCHOJTHEHNH He BO3HU-
KaeT BOIPOC O MpaBe BHIOOpa, O 3HAYCHUH 3asIBJICHUS O KEJIAHUH MPEAOCTABUTH TAKOU-TO MPEAMET.
O0513aHHOCTD TOJKHUKA COCTOMT B TPEIOCTABIEHUM OCHOBHOTO MCIIOJTHEHMSI JIMOO ero 3aMeHbl —
(akynpraTuBHOTO MicnonHeHus. K akynbraTuBHOMY 00513aT€IbCTBY PUMEHSIIOTCS OOIINE TTONIOXKe-
HU$1 O HEBO3MOKHOCTH UCTIOJHEHUS. B TO ke BpeMsi HeBO3MOKHOCTb UCIIOTTHEHU S (PaKyJIbTaTUBHOTO
UCTIOTHEHUsI He KacaeTcsl CYIIeCTBOBAHMS 00s13aTesbCTBA.

21 ['paxpmanckoe npaBo: YueOuuk: B 2 u. Y. 2 / ITog o6m. pyk. 51.d. Mukonenko. M.: IOpun. uzn-so HKKO CCCP, 1938. C. 18
(aBTOp COOTBETCTBYIOILEH IM1aBbl — M.M. ArapKoB).

22 Tam xe.
2 Hoeuuyxuti H.b. Obs13aTebcTBa pofioBble U anbTepHatuBHble // Hosuyxuii U.b., Jlyny JI.A. Obiuee ydeHne o0 o0s3aTebCTBe.
M.: Toc. u3n-Bo opug. our., 1950. C. 128-129.
24 Tam xe. C. 128.
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Kax u W1.b. HoBuikuii, JI.A. JlyHIl Tak:ke pu3HaBasl HEOOXOIUMOCTh pa3indaTh aJbTePHATHB-
Hble U (DaKyJIbTAaTUBHBIE 00SI3aTENIbCTBA, OTMEUasi, UTO «JIEHCTBHE, KOTOPOE COBEPIAETCS BO MCIION-
HEHME 0043aTelIbCTBA, MHOIIA 3aMeHdIeT COOOM AEHCTBUE, COCTABIIAIONIEE OOBEKT 00sA3aTeIbCTBa
(pakynbpTaTHBHOE 00SI3ATEIIBCTBO)» 2.

Kpome Toro, JI.A. JlyHr npeiaran pa3nudaTh (pakyJbTaTUBHBIE 00s3aTENILCTBA M 3aMEHY
UCTIOTHEHW 1, TaK KaK TIepBble COAEpKaT YCIOBUE O MpaBe JOJKHUKA 3aMEHUTh AEHCTBHE, COCTABIISI-
foriee 00bEKT 00513aTeNbCTBA, APYTUM 3apaHee ONpeeIeHHbIM JeUCTBUEM; BTOPOE MMEET MECTO TPH
OTCYTCTBUM TaKOTO YCJIOBUsI B 00s13atesibeTBe. [Ipr 3TOM 3aMeHy MCTIOTTHEHMsI YUSHBIN Onpeetsi
KaK «Cypporar UCTIOJTHEHHUSI» .

Takum 06pa3om, pakyIbTaTUBHBIE 0OSI3ATEILCTBA CTAIM CPABHUBATHCS HE TOJIBKO C aJlbTepHA-
TUBHBIMH 0013aTeJILCTBAMHE, HO U C 3aMEHON UCIIOIHEHUS.

Cpenu HamOosiee BBIJAIOIIMXCS TPEACTABUTENC COBETCKOM IIKOJIBI I'PAXAAHCKOrO IpaBa
Henb3s He otmeTuTh O.C. Modde, KoTopblii 0Opariai BHUIMaHUe Ha TO, YTO (haKyJIbTaTUBHOE 00sI3a-
TEJIbCTBO CBSI3aHO TOJIBKO C OMHUM IPEIMETOM, HO JOJKHHUKY MPEA0CTABISAETCS] BOBMOXHOCTD 3aMe-
HUTBH €ro IPyruM orpeesieHHbIM MPeJMETOM. Y HEero ke BCTpevaeM CIeAyoIui mpiuMep dhakyibra-
THBHOTO 00513aTeIbCTBA: «HACIIEA0ATe b, 3aBelas MMYIIECTBO JKeHe, BO3JIaraeT Ha Hee 00s13aHHOCTb
niepearh posiyib, BXOASIIUI B COCTaB HAC/IEICTBEHHOW MacChl, JOUYEPH C YCIOBUEM, UTO, €CIIH KeHa
TMOKeJIaeT, OHA BIIPaBE BMECTO POSLIS BHIILIATUTH €r0 CTOMMOCTh JIEHbraMm» 26.

Takum 00pa3oMm, MPeAMETOM YKa3aHHOTO 00s3aTeIbCTBa sBJSAETCS posib. UTO Kacaercs
JEHEKHOW CYyMMBbI, S5KBUBAJICHTHOW CTOMMOCTHU POsiIsl, TO OHA MPEJCTaBJseT COOOM JIMIIb 3aMEeHy
OCHOBHOTO WCTIOJTHEHHSI M HE SIBJISIETCSI CAMOCTOSITENTBHBIM IPEMETOM 00513aTebCTBA.

[To cnpaBemymuBomy 3ameuvanuio O.C. Modde, Borpoc o0 cyiecTBOBaHUU (haKyIbTaTUBHBIX
00513aTeJILCTB OTHOCUTCS K YHCITY AUCKYCCHOHHBIX, M TAJIEKO HE BCE UCCIIEI0BATENN 0053aTeIbCTBEH-
HOTO TpaBa BUJIEIN HEOOXOIUMOCTb B X CAMOCTOSITEJIbHOM BBIICJICHUH M OTTPAHUYEHUH OT aJlbTep-
HATUBHBIX 0053aTEJIbCTB.

Tak, C.H. Jlanakod HacTanBand Ha OTCYTCTBUM HEOOXOIUMOCTH B CAMOCTOSITEIbHOM 0003Ha-
YeHuM (paKyJbTaTUBHBIX 00S3aTeNbCTB. B 4aCTHOCTH, OH yTBEpKAal, YTO «B IMOCTAHOBJIEHUSIX 00
00s13aTEJIbHBIX TIOCTABKAX CEJIbCKOXO3AWCTBEHHOW MPOAYKIIMY TOCYJAPCTBY JOKHUKAM MTPEIOCTaB-
JISIETCSl TTPABO 3aMEHbI OJIHOW MPOAYKIIMU JIPYTOM MO OINpeie]IeHHOMY SKBUBaIEHTY. [1paBo 3ameHbl
€CTh B ICUCTBUTEILHOCTH IIPABO BHIOOPA OTHOTO M3 MPEAYCMOTPEHHBIX BUJOB MpoayKuuu. [Tomoxe-
HUE JI0JDKHUKA He MEHSIETCs OT TOro, 4To Oy[eT CKa3aHo: IOJKHUK UMEET MPaBo BHIOOPA OIHOTO U3
JBYX BO3MOKHBIX TIPEIMETOB WJIM JIOJUKHUK MMEET MPaBO 3aMEeHbl OHOTO MpeaMeTa JPyriM, yKa-
3aHHBIM B 3aKOHE (UJTM JJOTOBOpPE)» 2.

[To MHEHMIO YYEeHOro, U B aJIbTEPHATHBHOM, U B (DaKyJIbTATUBHOM 00s13aTeIbCTBE PABHO IpU-
CYTCTBYIOT: TIPUBUJICTUS [IsI JOJDKHUKA, JIEMEHTHI CTPAXOBaHUsI HHTEPECOB CTOPOH, MpeAMET 00s1-
3aTeIbCTBA M APYToM MpeMeT B KauecTBE €ro 3aMEeHUTEIs, B3aMMHasi 3aMEHUMOCTh MPEIMETOB B
YCTAaHOBJICHHOM 9KBUBAJIEHTE U UX PABHOLIEHHOCTb JJIs1 KPEJUTOPA.

[Tpusenennsie Boine paccyxaeHus C.H. Jlanakoda no3BosisioT eMy 3aKJII0UUTb, YTO (PaKyJib-
TaTHBHBIE 00S3aTeLCTBA — 3TO AJIbTEPHATHBHBIE 0053aTENbCTBA C MPABOM BBIOOpA MOIKHHKA.
OpHako ¢ Takoy Mo3uIMen Bpsil JIM MOXHO coryiacuthesl. [Ipumeuarensro, uro cam C.H. Jlanakod
pasrpaHNIMBAIT «3aMEHY MCIIOTHEHUS» U «BBIOOP», UTO CYIITHOCTHO OTJINYaeT (DaKyIbTaTUBHBIEC 0OSI-
3aTeJIbCTBA OT JTbTePHATUBHBIX.

Otmerum, uro umeHHo O.C. Modde BcTan Ha 3a1UTy caMOCTOSATEIBHOCTH (haKy/IbTAaTUBHbBIX
00s13aTeNILCTB U HEOOXOIMMOCTH UX uccrienoBaHusi. OH MUCAT: «... OTCYTCTBHE B 3aKOHE IPSMBIX

2 Hoeuuxuii U.b. Yka3 cou. C. 272.
% Hogpghe O.C. Obs3arenscTBenHoe npaBo. M.: IOpua. mut., 1975. C. 432.

2 Jlanoxkogp C.H. Tlpeamer obsi3atenbCTBa U ajlbTepHaTHBHOE 00s13atesbeTBO // CoBeTcKoe rocyaapetBo 1 npaso. 1956. Ne 6. C.
119.
14



A. B. 3Baxapkuna. «®aKyJbTaTUBHbIE 00513aTe/IbCTBA [10 POCCUIICKOMY I'PakJAHCKOMY IIPaBY»

yKa3aHUi O (paKyJbTATHBHBIX 00s3aTeNIbCTBAX HE MPETSATCTBYET WX BO3HUKHOBEHUIO B peasbHOM
KU3HU, NOO HAallle 3aKOHOJATEIbCTBO OTHIOAb HE MPUAEPKUBACTCS TOTO MPABUIIA, YTO JOMYCTHMO
YCTaHOBJICHUE JIMIIb TAKUX 00SI3aTEeIbCTB U TOJIBKO Ha TAKKX YCIIOBHUSIX, KOTOPBIE TPSIMO B HEM IPey-
CMOTpPEHBI» 8.

daxynpratuBHOE 00s3atenbeTBO H.M. KoBasieHko ompenenui Kak «Takoe 00s3aTebCTBO, B
CUJTy KOTOPOTO JOJKHUK OOsI3aH COBEPIIUTH OINpPE/EIeHHOE NEeWCTBUE, HO eMy INpeJOCTaBIIsSeTCs
MpaBO 3aMeHbl — BMECTO 3TOTrO JEWCTBUs COBEPILIMTH Jpyroe (HarmpuMep, nepenatb KpeauTopy
OIpeIeIeHHOe UMYIIIECTBO, C TIPABOM 3aMeHbl JAaHHOW OOS3aHHOCTH BBHIMIOJTHEHUEM OIPEAeIeHHON
paboThI), MpUYEM KPEeJUTOP BIIpaBe TPeOOBATh COBEPILIEHHUS TOJIBKO MEPBOTO JEUCTBHUSI» 2.

AmnanornuHoe noHMMaHue (PaKyIbTaTUBHBIX 00s13aTeNbeTB Bhipasui 3.U. IIIKkyHIuH, KOTOPBIH,
B YACTHOCTH, TIPUBEJT CIIEYIONIMI MpuMep (haKyJIbTATUBHOTO 00s3aTeIbCTBA: €CITU AaueBiaernerl A.
coacT rpaxaaHuHy b. KomMHaTy Bo duresie, HO OTOBOPUT CBOE MTPABO 3aMEHHUTh 3Ty KOMHATY JPYyron
KOMHATON Ha BTOPOM 3Take, TO 0053aTeIbCTBO I'pakJaHnHa A. OynieT (haKyIbTaTUBHBIM 00s13aTe Th-
crBoM™. [Tpu 9TOM yueHBIi Monaraj, 4yTo MPaKTHUECKOe OTIIMYUE AJIbTEPHATHUBHBIX 00SI3aTENILCTB OT
(baky/IbTaTUBHBIX 3aKJIOYAETCS JIMIIb B TOM, YTO HEBO3MOXHOCTh COBEPIIIEHHS ICHCTBUSI, KOTOPOe
COCTaBJISIET TIPeIMET (DaKyIbTATUBHOTO 00S3aTENILCTBA, TPEKPAIAeT MOCIeIHEE.

BHOBB Ha HEOOXOIMMOCTb OTTPAHUYEHUSI AIbTEPHATHUBHBIX 00SI3aTeNIbCTB OT (DaKYJIbTATUBHBIX
ykazan B.A. Mycun. OH nipuBe ceAyoimii mpuMep (pakyJIbTaTUBHOTO 00SI3aTeNIbCTBA: «. . . KOJIX03
OepeT B3aiiMbl y COBX03a HECKOJIBKO TOHH IIIIEHUITBI C YCIIOBUEM, YTO OH BO3BPATUT JIMOO MIIEHUILY,
7100, TI0 CBOEMY YCMOTPEHHIO, OBEC B TAKOM K€ KOIM4ecTBe». [Ipr ToM oTMevaeTcs, 4To U Mpeao-
CTaBJICHUE IIICHUIIBI, U TTPEJOCTABIEHNE OBCA MPECTaBIAET COO0M HayIeKallee UCTIONHEeHre 00sI-
3aTeJIbCTBA.

Kpowme Toro, B.A. MycuH cripaBeisIuBO YKa3bIBaJl Ha TO, YTO 3aMeHa ITPeJOCTABJICHUS [0 CBOEN
IOPUINIECKOU TIPUPOJE SABJISETCA OHOCTOPOHHEN CHIENIKOM, Ha COBEpPILICHUE KOTOPO HeOOXOAUMBI
JIMIIb BOJISL M BOJIEU3bsIBJICHUE IOJUKHUKA. Herb3sl He 00paTuTh BHUMAaHKE U Ha TO, YTO YUEHBIH Clie-
[IUAJIBHO Pa3bsCHUI, UTO (PaKyIbTaTUBHOE 00513aTeIbCTBO TPeOYyeTCsl OTTPAHNYMBATH U OT aJlbTepHa-
TABHOTO 00s3aTeILCTBA, U OT 3aMEHBI UCIIOHEHN A,

dakynpTaTUBHBIC 00SI3aTENBLCTBA, 10 3aMedaHuio B.d. MacioBa, — 3To 00s13aTe/IbCTBA C OTHUM
MPEZIMETOM UCTIONHEHUSI ¥ «B HUX OTCYTCTBYET IpaBo BhIOOpa KOro-mbdo»*2. OH nmpsiMo nucal, 4To
JOJDKHUKY TMTPEIOCTABIISAETCS] He MPaBO BBIOOpA, a MPaBO 3aMeHbl OCHOBHOTO MCTIOHeHus. Hanpu-
Mep, BMECTO NlepeJaur KaKO-TO Bellly, SIBJISIOIEICS TPeIMETOM 00sI3aTeIbCTBA, BHIILIATUTH €€ CTO-
HUMOCTb.

Knaccudukammio obs3arensct paspadorana B.C. KoHcTaHTHHOBA: OHA MpeJIOKUIA JeUTh
00s13aTeNIbCTBA B 3aBUCHMOCTH OT CTETIEHHM OIpPEIeIeHHOCTH IMpeAMeTa WCIONHEHUsI Ha MOMEHT
BO3HMKHOBEHUSI Ha OIHOMNpEIMETHbIE, aJbTepHAaTUBHbIE W (paKynbTaTuBHBIE *>. OHA CcuMTaa, YTO
«(pakyIbTaTMBHBIMH Ha3bIBAIOTCS Te 00513aTENbCTBA, B KOTOPHIX JODKHUK 0OsI3aH Mepearh onpese-
JIeHHBIN TipeameT. B ciydae, eciu 3T0 cienath HEBO3MOXKHO, OH MOJKET 3aMEHHTh MTPeaMeT» >,

28 Tam xe.

2 Kosanenro H.H. Vicnionnenne obs3atenbers // CoBeTckoe rpaxjaaHckoe npaBo: YueOuuk: B 2 1. T. 1. M.: FOpupa. nur., 1979.
C. 446.

30 Hlkynoun 3.1. VicnonHenue odszarenscts // CoBerckoe rpaxaanckoe npaso / Iox pen. C.H. Bparycs. M.: I0Opup. mur., 1950.
C. 258.

3 Mycun B.A. Hajuiexxamee ucrionHeHne ob6s13atesibets // CoBeTcKoe rpakaaHcKkoe npaBo: Yuebnuk: B 2 4. Y. 1/ Ors. pex. B.T.
CmupHos, 10.K. Toncroit, A.K. IOpuenko. JI.: U3a-Bo Jlenunrpan. yn-ta, 1982. C. 358.

32 Macaos B.®. CyObexTsl 1 ipeameT uctionnenst // CoBeTckoe rpakaaHckoe npaBo: Yueonuk: B 2 4. Y. 1/ Tox o61u. pen. B.®.
MacnoBa, A.A. ITymkuHa. Kues: Bumia mkona, 1983. C. 422.

3% Koncmanmunoea B.C. Copneprxanue u BUaBl 00s13aTenbeTB // CoBerckoe rpaxaanckoe mpaso: B 2 1. T. I/ Iox. pen. F0.X.
KanwmsixoBa, B.A. Tapxosa. Caparos: U3a-Bo Capatos. yH-ta. 1991. C. 355.

4 Tam xe.
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Hanee B.C. KoHcTaHTHHOBA MPUBOIUT MPUMEP (DaKyIbTATUBHOTO 0OSI3aTENIbCTBA, OOBEKTOM
KOTOPOTO SIBJISIETCA Mepeiada TeJIeBU30pa KPeAUTOpY C YCIOBUEM BOZMOXHOCTH 3aMEHbl YKa3aHHOTO
UCTIOIHeHUsI Tiepejayell XOMOIWIbHUKA. PellieHre OTHOCUTENIbHO 3aMeHbl UCTIOTHEHH ST IPUHUMAET
WCKJIIOYMTEIIHHO JIOJDKHUK, @ KPEAUTOP He BIpaBe TpeOOBaTh TAKOM 3aMEHBI.

Hemw3s Hve cornmacuthest u ¢ B.M. Kodmanom, kotopsiii onpenensit (akyabTaTuBHOE 00s13a-
TEJIbCTBO KaK «0053aTeIbCTBO, 10 KOTOPOMY JIOJKHUK OOSI3BIBAETCS K COBEPIICHHIO BIOJIHE Orpe-
JEEHHOTO JNEeWCTBUS C MPEeJOCTaBICHUEM eMy IpaBa MPOU3BECTH BMECTO ITOrO JEWCTBUS IPYyroe,
TaKke YKa3aHHOEe B 00s3aTeNIbCTBE»> . Y HEro ke BCTpeyaeM CIIAYOIIUN puMep: 3aKJII0YUB I0T0-
BOp O Ipoaaxe TeeBu3opa «Paquii», mponaser oroBapuBaeT 3a coOOM MpaBo MepeaaTh BMECTO HETro
TesieBu30p «Pyoun».

Kpome Ttoro, B.1. Kogpman 3ameTnt, 4to B (pakyIbTaTUBHOM 00SI3aTENIbCTBE €CTh OCHOBHOE
(cocTaBnsoniee 00sS3aHHOCTD JOJKHHUKA) JISHCTBUE U €T0 «3aMEHUTENb>.

VKkazaHHasi XapakTepHasi OCOOGHHOCTb (DaKy/IbTaTUBHOTO 00S3aTeNbCTBA OKA3bIBAET BO3CH-
CTBUE Ha TIOCJIEJCTBHSI HEBO3MOXKHOCTH TPEIOCTABIEHNs] OCHOBHOTO MCHOMHeHus. Tak, eciu jieit-
CTBUE JIOJUKHUKA TOJKHO BBIPA3UTHLCS B TIEpeiaue BelId, TO CTyJyaiiHast r’uOesTb 9TOM Bellly BIeveT 3a
coOoi mpekpaieHre (akyIbTaTUBHOTO 00s13aTe/IbCTBA.

Hekotoprle coBeTcKkre aBTOpBI, YIIOMHUHAsI O KOHCTPYKIIMU AJIbTEPHATHUBHBIX OOSI3aTEIIbCTB,
(bakynbTaTHBHBIE 00S3aTEILCTBA HE paccMaTpUBaIU BooOIe .

AHanM3 COBETCKOrO Meproa pa3BUTHS YUeHHs O (paKyJIbTATUBHOM O0SI3aTENIbCTBE MO3BOJISIET
3aKJIIOYUTh, YTO JAHHBIHA STAIl MPHUBHEC HEMAJIO HOBILIECTB, MHOTHE U3 KOTOPHIX UMEIOT HECOMHEHHYIO
HEHHOCTb ISl HAYKH TPpakAaHCKOro mpaBa. HeoOXonquMo oTMETUTD ClIeyIoIIre U3 HUX:

1) BbIsSIBJIEHHE CYIIHOCTHBIX MPU3HAKOB (DAKyIbTAaTUBHOTO 00s3aTEIbCTBA, KOTOPHIMH SIBJISI-
I0TCSI €IMHCTBO TpeIMeTa 00s13aTesIbCTBA U ONPEeIeHHOCTh €ro COepKaHusI;

2) yka3aHue Ha HeOOXOIUMOCTh OTTpaHUYeHUS (PaKyIbTATUBHOTO 0OSI3aTENILCTBA OT CMEKHBIX
MPABOBBIX KOHCTPYKIHMH (2JIbTEPHATUBHBIX 0053aTeIbCTB, HOBALIMK, 3aMEHBI HCTIIOTHEHHS U JIP.);

3) nepBoe Uccieq0BaHUEe TPABOBOM MPUPO/IB! (DAKYIBTATUBHOIO MCIIOIHEHUS B (DAKyJIbTATUB-
HOM 00513aTeJIbCTBE;

4) noapoOHBIN aHATN3 MOCTIEACTBUI HEBO3MOKHOCTH IMPEIOCTABIICHU I OCHOBHOTO UCTIOJTHEHU S
B 3aBUCHMOCTH OT CyObEKTa, Ha KOTOPOM JIE)KUT OTBETCTBEHHOCTD 33 HACTYITUBIIYIO HEBO3MOKHOCTb
UCTIOTHEHUST;

5) BbIsIBJIEHHE HEOOXOIUMOCTH JOTOBOPHOTO PETYIMPOBAHM ST MEXaHU3MA CTIOTHEHU S (DaKyITb-
TATUBHBIX 0053aTeJIbCTB.

Pesiomupyem BbllIen3noxkeHHoe. PUMCKoOe rpaBo He oneprupoBaio KaTeropuen «(pakyabTaTvB-
Hble 00513aTeTbCTBA», OAHAKO JaHHAs KOHCTPYKIIUSI UCTIONB30BaIaCh PUMCKMMH YUYE€HBIMHU B IpUMeEpe
C HOKCAJIbHBIMHU MICKaMH. ABTOPCTBO TepMHUHA «(haKyJIbTATUBHOE 00513aTeIbCTBO» MTPUHAIEKHUT Iep-
MaHCKMM POMaHMCTaM.

Kraccuku pycckoit IIMBMIIMCTUKY TPEAIPUHSITH TOTBITKY ITyOOKOW CUCTEMaTU3alliK yUeHUI
O JIaHHOW KOHCTPYKIIUY U BBIPAOOTAIIH CJIEAYIOIIYI0 METOAOJIOTHIO0 OOBSICHEHHSI €€ CYIIHOCTH: OIpe-
neneHre (pakyIbTaTUBHBIX 00SI3aTENILCTB IABAIOCH Yepe3 MPU3MY MX OTIIMYMH OT ajbTePHATUBHBIX;
crienrKa UX CTPYKTYpbl OOBSCHSIACH HAJTIMUMEM TOJIBKO OIHOTO IIpe/IMETa UCTIONIHEHHUSI C TTPaBOM
ero 3aMeHbl; UMIePaTUBHO MPeyCMaTPUBAJIOCh, YTO MPABO HA 3aMEHY MCIIOMHEHUS MPUHAJICKUT
WCKJTIOYUTEIIHHO JIOJKHUKY.

B coBerckuii iepuos pa3BuUTHs yueHHs O (haKyJIbTATUBHOM OOS3aTebCTBE ObUTM BbIJEIICHBI
ero Kajaupuuupyonme Npu3Hakd — eIMHCTBO MPeMETa W ONpeeIeHHOCTh COIepXKaHusl 00s13a-

35 Kogpman B.H. TIpenmver n kadectBo ncnonHenus // CoBerckoe rpaxaaHckoe mpaso: YueOuuk: B 2 1. T. 1 / Ilox pen. O.A.
KpacaBunkoBa. M.: Beicr. mik., 1968. C. 452.

36 Cm.: Macasies A. M. Hajiexaee ucrionsenne o0si3atensets // CoBeTckoe rpaxkjaHckoe npaso: Koncnekr nekuuii / OTB. pen.
B.A. Pscenues. M.: BIO3U, 1973. C. 199-200; Paxmunosuu B.A. Conepxanue obs3atenbera // CoBeTCKoe rpaxIaHCKoe MpaBo:
Vuetnuk / Iop pen. 4.A. Kynuka. M.: Beicm. mik., 1974. C. 135 u zp.
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TEJIbCTBA; MOPOOHO MPOAHATM3UPOBAHBI TOC/IECTBUSI HEBO3MOKHOCTH ITPEIOCTaBIIEHHUSI OCHOBHOTO
UCTIONIHEHUsI B 3aBUCUMOCTH OT CyOBEKTa, Ha KOTOPOM JIEKUT OTBETCTBEHHOCTb 32 HACTYIHUBIIYIO
HEBO3MOXKHOCTB; ITPOBEJEHO NIEPBOE UCCIIEJOBAHUE IIPABOBOU MPUPO/IB! (haKyJIbTATUBHOIO UCTIOIHE-
HUSL.

17



A. B. 3Baxapkuna. «®aKyJbTaTUBHbIE 00513aTe/IbCTBA [10 POCCUIICKOMY I'PakJAHCKOMY IIPaBY»

§ 2. CoBpeMeHHbIe KOHI[eMUN (PAKYIbTATHBHBIX
00513aTeJIbCTB B IPask/IaHCKO-IIPaBOBOI HayKe

TepMUH «KOHIETIMA» TPOMCXOIUT OT JJATUHCKOTO CIIOBA CONnceprio U UMEET HECKOJIbKO 3Haue-
HUH (MOHUMAaHWe, CUCTeMa, cXBaThiBaHue)?’. KoHIenys o3HavaeT orpeaeeHHbII crioco0 MoHMa-
HUS1, TPAKTOBKU KaKOTrO-7TMOO0 MpeameTa, siBJIeHH S, POIIecca; 3TO OCHOBHASI TOUKA 3PEHHS Ha Tpe[-
MeT (SIBIeHHEe, MTPOIIECC), PYKOBOASAINAS UIesl ISl UX CHCTEMAaTHUECKOTO OCBEIICHHS.

B ropucnipyneHnmm MozieiMpoBaHie ¥ KOHIETITYaIM3allisl UTPAIOT OIPeeIISIoNTylo posb. Tak,
A. Hammir otmeyana, 4to 6e3 MprueMOB KOHLENTYaTM3alii HEBO3MOKHO TPEICTABUTD U BBIPA3UTh
MPAaBOBbIE HOPMbI ¥ MHCTUTYTHI*S.

[Mo muenwmio I1. CanneByapa, KOHIIENIUN OTPAXAIOT IOPUIMUECKHE SIBJICHHS, BCTPEYAIOIIeCs
B 00IIIeCTBEHHOH k13HU. KpoMe Toro, OHM BRIMOMHSAIOT (DYHKIMIO TPUHIAIIOB KJIaCCU(PUKAIMN TTPH
M3YYEHUH Pa3INYHBIX IOPUANYECKUX CUTYalMi U MTPOSIBJICHUH IpaBa B )KU3HU 0011iecTBa. Takxke KOH-
LETIIIH TOMOTAIOT PacCy:KASHUSIM ITPY TOJIKOBAaHUM HOPM TpaBa U MPH PEIIeHUH CIIOPHBIX BOIIPOCOB.

B nenom nosunms I1. CanpeByapa MOXeT ObITh BhIpaXKeHa CIIEAYIOIMM 00pa30M: KOHLIETIIIUH
MIPE/ICTABIISIOT COOOH (haKTOPBI YIIPOIIEHHS, CTOJIb HEOOXOIUMBIE C YY€TOM BCEr0 MHOrOOOpas3usi 1
CJIO)KHOCTH MPaBOBOH peasibHOCTH . CunTaeM, 4To CKa3aHHOE C YBEPEHHOCTHIO MOKHO OTHECTH M K
KOHIENIUAM (DaKyJIbTAaTUBHBIX 00513aTEbCTB.

[Ipesxne yem nepelTy K ONMCAHUIO UMEIOIIMXCS B IOPUANYECKOI HayKe KOHLIENIUI (haKy/IbTa-
THBHBIX 00513aTeJIbCTB, CIIElyeT OTMETUTD, YTO B HAYYHOU JIMTepaType YKa3aHHbIE KOHIIETIIIY CTAaHO-
BATCSI TPEAMETOM M3YYEHH S UCKJIIOUMTENHHO B KOHTEKCTE TIOMCKA CYITHOCTHBIX OTJMYMIA (paKyJIbTa-
THBHBIX 00513aTEJIbCTB OT aJIbTEPHATUBHBIX, & TAK)KE OT UHBIX I'PakKJAHCKO-TIPABOBBIX KOHCTPYKITHH 4.
B T0 3xe Bpems (popMupoBaHME KOMIUIEKCHOM, BHYTPEHHE COINIACOBAHHON 1 0OOCHOBAHHOM KOHIIETI-
11K (PaKyJIbTATUBHBIX 00513aTeNbCTB 00JIaAaeT OOJBIION METOIOIOTMUYECKON IIEHHOCTBIO: TaKasl KOH-
Hernius OyleT crnocoOCTBOBaTh KOPPEKTHOMY MOHMMAHMIO MX CYLTHOCTH U 3(pheKTHBHOMY IpHUMe-
HEHUIO COOTBETCTBYIOIIMX HOPM 00sI3aTEILCTBEHHOTO MTPaBa.

PerynsartuBHast KoHuenuus (IeHOBasi, MPOJOJKHUKOBCKAs) (haKyJbTATUBHBIX OOS3aTEIIbCTB
Halllla CBOe OTpakeHHE B TPYJIax JOPEBOMIOIMOHHBIX, 4 TAKKE COBETCKMX U HEKOTOPHIX COBpPEMEH-
HBIX yueHbIX. COIIacHO JaHHOUW KOHIIEMIIMYU CYIITHOCTHOE 3HAUeHUE 3aMEeHbl UCTIOHEHUS B (DaKyIIb-
TATMBHOM O0SI3aTEJILCTBE 3aKJII0YACTCS B MPHOOPETEHUH TIPaBa Ha OJHOCTOPOHHUI OTKa3 OT MPeao-
CTaBJICHUsI OCHOBHOT'O UCTIONHEeHUs1. Hecmy4aiiHO JaHHYI0 KOHLIETIIIMIO HA3bIBAIOT TAKkKe «I[EHOBOW»,
TEM CaMBbIM MOYEPKMBAsi OCHOBHOE (DYHKIIMOHAIbHOE Ha3HAueHUe (PaKyIbTATUBHOTO UCTIOJTHEHHUS.

CTOPOHHUKY PEry/IsITUBHON KOHIIETIIMY XapaKTepU3yI0T MHAUBUAYATbHOCTD (DAKYJIbTATUBHBIX
00513aTeJILCTB MPEsK/IE BCEro Uuepe3 KaTeropuio 3aMeHbl ucrioiHeHus1. Tak, ynmoMuHanue (pakysibTaThB-
HBIX 00513aTeILCTB BCTpEYaeTCs B IUCCepTalMOHHOM rccienoBannu B.B. KynakoBa, KOTopbiii ocyie-
CTBWJI KOMIUIEKCHOE JIOKTPUHAJILHOE M3YUeHHE CJIOKHBIX 00513aTebCTB. be3ycoBHO, (pakyabTaThB-
Hble 00513aTe/IbCTBA HE ObLIM CAMOCTOSITENIBHBIM TMPEIMETOM JIAHHOTO MCCIIEIOBAHUS, HA UTO YKa3al
caM aBTOpP: «... B IPEAMET HACTOSIIETO MCCISAOBAHMUS HE BXOIUT MOAPOOHOE N3yUeHHe BceX 0COOeH-
HOCTeH (paKy/IbTaTUBHBIX 0053aTEILCTB, MHOTHE U3 KOTOPBIX BIOJIHE MOTYT CTaTh CAMOCTOSITEIbHBIM
MIPEIMETOM JIPYTUX TUCCepPTaIid, CTaTel, MOHOT pauii» 4.

37 Comercknit SHUMKJIoNequIecKkuii cioaps / [1. pen. A.M. [Ipoxopos. 3-e uzn. M.: Co.. sHrumk., 1984. C. 1391.

38 Hawuy A. IlpaBorBopuectBo. Teopus u 3akoHogatenpHas TexHuka. M.: Ilporpece, 1974. C. 190-191.

39 Canoesyap I1. Beenenue B npaBo. M.: UaTtparak-P, 1994. C. 131.

40 Cm.: Beros B.A. dakynsraTuBHBIE 00s13aTenbeTBa // BectHuk rpaxmanckoro npasa. 2011. Ne 3. C. 17; Kyaakos B.B. CnoxHsle
00s13aTeNIbCTBA B rpakJaHCKOM Ipase: Jluc. ... o-pa opua. Hayk. M., 2011. C. 269.

i Kynaxos B.B. CioxHble 00s13aTeNIbCTBA B rpakgaHckoM mpase. C. 271.
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B T0 *%e Bpems B.B. KynakoB orMeTwi1, 4to «(hakyJbTaTUBHOE 00513aTeIbCTBO OTJIMYACTCS TEM,
YTO U3HAYAIBLHO B €r0 CTPYKTYpE MPEITyCMOTPEHO HECKOJIBKO OOBEKTOB UCIIOTHEHUSI — OCHOBHOW U
IIOHOJIHPITCHLHLIfl, IpA ONPEACTICHHBIX 00CTOATENLCTBAX AOJUKHUKY ITPEOOCTABJICHO ITPaBO 3aMCHUTDb
IpeaMeT UCTIONHEHUs ApyruM. Takum o0pa3oM, UCTIOMHSAETCS 9TO 00S13aTeIbCTBO KaK OIHOOOBEKT-
HOe» 2.

Hymaercs, 9To 3T0 crpaBeanBo: (haKyIbTaTUBHOE 0053aTeNIbCTBO, OYAyUH CTPYKTYPHO CIIOXK-
HbIM, IICfICTBI/ITCJI]:HO XapaKTEPU3YCTCA HATMYNUEM HECKOJIbBKUX 0OBEKTOB HCITIOJTHEHHW A, KOTOPBIC MbI
NpeJlaraéM Ha3blBaTb «OCHOBHOI» U «(PaKyJIbTaTUBHBIN.

2 Tam xe. C. 270.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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