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IIpeaucaosue

BurManwMIo unTatenei npeaiaraetcst yaeOHuK 1o Kypey «CeMeliHoe paBo». B nanHoit padote
paccMaTpHUBAIOTCS BOIPOCH! CEMENHOTO NpaBa, U3y4eHHe KOTOPbIX MPEAYCMOTPEHO yUeOHbIMHU IIa-
HaMU I0PUANYECKUX BBICIIMX YUEOHBIX 3aBE/ICHU.

Hacrosimuii yyeOHMK 3HAKOMUT YMTATENIe C OCHOBHBIMH IMOJIOKEHUSMH CEMEWHOTO TpaBa,
C UCTOpUEN pa3BUTUsI OCHOBHBIX MHCTUTYTOB CEMEWHOIO MpaBa, ¢ JOPEBOTIOLIMOHHBIM, COBETCKUM
1 3apyOeKHBIM CEMEMHBIM 3aKOHOJATEIbCTBOM, A TAK)KE C COBPEMEHHBIMU TEH/ICHLIMSMU PAa3BUTHUS
POCCUICKOIO CEMEWHOTO IpaBa.

B kHure nmpoaHaJM3MpOBaHbl BCE OCHOBHBIE BOIPOCH Kypca: MpeAMET U METOJ, CEMEUHOro
IpaBa, €ro ICTOYHMKU U TPUHIIMITBI, UHCTUTYT OpaKa, JIMUHbIE M UIMYLIECTBEHHbIE OTHOLLIEHU ST MEK/1y
CyNpyramu, 0OCOOEHHOCTU POIMTEIBCKUX MPABOOTHOIIECHHI, aJIMMEHTHBIE 00s13aTeNbCTBa, (POPMBI
YCTPOWCTBA JeTel, OCTABIIMXCs Oe3 MONeYeHUs] POAUTENei, 0OCOOEHHOCTU CEMEWHBIX OTHOILICHUH C
y4yacTHeM UHOCTPAHHOIO 3JIEMEHTa.

Cpeau HanOonee BaXHBIX MPAKTMUECKUX MPOOJIEeM CEMEWHOro MpaBa, pacCMaTpUBAEMBIX B
y4eOHUKe, HaOOJBIIYI0 aKTYyaJIbHOCTh MPHOOPETH BOIPOCH], BO3HHUKAIOLIME NP PACCMOTPEHUU
CEMEWHBIX CIIOPOB B Cylax, B YACTHOCTH CIIOPOB O pa3fesie UMYILIECTBa, O PacTOpKeHUH Opaka, o
B3BICKAHUM AJIMMEHTOB, 00 yChIHOBJIEHHHU. [Ipy paccMOTpeHHH MpakTHYECKUX MpoOJeM HCIONb30-
BaHbI cy/ieOHbIe Jie1a U3 pakTUkK Bepxonoro Cyna Poccuiickoit ®eneparinu, 00aCcTHBIX, KPaeBbIX
U Ipyrux cyoB o0Ouei opucaukimu Poceuiickoit ®eneparyn.

OCHOBOI1 N3y4YeHUs1 TEOPETUUECKUX NPoOJIeM JENCTBYIOIIEro 3akoHoAaTenbcTBa crasl Cemeit-
HbII Koziekc Poccuiickoit deneparu, oteabHble HOPMBI KOTOPOTO B COOTHOIIEHUH C IPyTMMU HOp-
MaTUBHBIMU ITPABOBBIMU AKTAMU M MEKIyHapOAHBIMU JloroBopamu Poccuiickoit Peaepaiyy aHau-
3UPYIOTCSl B HACTOSIEM yyeOHHMKE MPUMEHMUTESbHO K TeMaM Y4eOHON MporpaMMsl 1o CeMeMHOMY
npaBy. [TonpoOHblil mpakTHyecKkuil aHanu3 HopM JaHHoro Konekca npencrasien B kaure «Ilocra-
TeliHbI KomMeHTapuil k CemeitHoMy Koziekey Poccuiickoit @enepanun, PeepaibHoMy 3akoHYy «O0
OIeKe U TIoTevnTebecTBe» 1 DenepaibHoMy 3akoHY «O0 akTax TpakJaHCKOTO COCTOSIHHS»» TIOJ
penakiyen aBTopa 3Toro npeauciaoBus, Bbieamen B 2012 r. B uzgarenbctBe «CraryT».

Ocoboe BHUMaHKE B yYeOHUKE YeJAeTCs JOTOBOPHBIM MHCTUTYTaM CEMENHOTro IpaBa, pery-
JIMpyeMbIM HOPMaMH He TOJIBKO CEMEHHOr0, HO M IPaKIaHCKOTO 3aKOHO/IATEeIbCTBA, @ UMEHHO Opad-
HOMY JOTOBOpY, aJIMMEHTHOMY corianieHuio u 1p. [logpo6Ho mpoanammsupoBaH PenepaibHbIN
3akoH «O0 oreKe U TONEeYUTEIbCTBE» U aKTh, IPUHSATHIE HA €r0 OCHOBE.

B pabote ncnonb30BaHbI cCOBpeMEHHOE 3aKOHOaTenbcTBO Poccuiickoit Penepanun 1 3apyoesk-
HBIX CTpaH, cy/leOHasl MPAKTHKA, MEXTyHAPOJHBIE JOTOBOPHI, a TaKXke JOPEBOMIOLMOHHAS JIUTEpa-
Typa.

VyeOHMK npeiHa3HaueH /Js CTYAEHTOB, OOYYalOIIMXCS B BBICIIUX IOPUIMUECKUX YUEOHBIX
3aBeIeHUsIX 10 crienanbHOCTU «[IpaBoBeieHre», ISl aCIMPaHTOB, MIpernoaBaTesiell PUIMIECKUX
BY30B.

I1.B. Kpawenunnuxog
Uexaopo 2015 e.
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BBenenne

CemeiiHoe 1paBo NpecTaBisAeT COO0 COBOKYIHOCTb IPABOBBIX HOPM, PETYJIUPYIOIINX CeMeN-
Hble OTHOIIEHUA. CyIECTBYIOT pa3jM4YHbIE TOUYKU 3PEHUS HA IOPUINYECKYI0 IIPUPOLY CEMEMHOTO
IIpaBa, B YaCTHOCTH IIPU PACCMOTPEHUU BOIIPOCA O TOM, SIBJISIETCS JIM CEMEMHOE NIPABO CaMOCTOSI-
TEJILHOW OTPACIIbIO MM OJOTPACIIBIO IPaXk JaHCKOro Mpasa. JlanHslii Borpoc B Poccuu crai npeame-
TOM 00OCYXJIeHus B KOHIe 30-X IT. IMPOIUIOro BeKa, MCCIIe0BATENH MEPUOJMIECKH BO3BPAIIAIOTCS
K JJUCKYCCHH IO 3TOMY ITOBOZLY.

Kax ompenensn A.M. 3aropoBckuii, ceMbsi €CTh I'pyINa JIML, CBSA3aHHBIX OPakOM WMJIM pOJ-
CTBOM, JKMBYILIUX COBMECTHO JAPYT C Apyrom'.

IIpaBoBOE perynmpoBaHMe CEMEWHBIX OTHOILEHHWM MMEJIO 3HAYUTENIBHBINA MEPUO UCTOpUYE-
CKOTIO pa3BUTHUs — OT IEPBOOBITHOM, MATpUAPXaJIbHON CEMbHU JJO COBPEMEHHOW MOHOI'AMHOM, OT O0bI-
4yaeB JO KOAU(PHUIIMPOBAHHBIX aKTOB, PETYIUPYIOLIMX CEMEUHBIE OTHOLLIEHUS.

B GompMHCTBE TOCYAAPCTB CEMEWHbIE OTHOIIEHUS PErYIMPYIOTCS IPakJaHCKUM 3aKOHO/IA-
TEJIbCTBOM, a TAKIKE CHELMaIbHbIMU 3aKOHAMHU, 3a4aCTYI0 pa3pO3HEHHbIMH, 110 BoIIpocam Opaka, rpa-
BOBOI'O IOJIOKEHUS KEHIIWH, NETEH M ONEKU. Tak, B CTpaHaX KOHTMHEHTAJILHOM CHUCTEMBI ITpaBa
VCTOYHMKAMM ITPABOBOIO PETyJIMPOBAHUSA CEMEMHBIX OTHOIIEHWH SABJISIOTCA OTAENIBHBIE Pa3/Ielibl
rpaxJIaHCKUX KOAEKCOB, HanpuMmep, B I epmanum, I'petnn, Utamuu, Mcnanum, Bo @panumu, B [1Isei-
Lapuu, a takxke B bpaswiun, ['onnypace u np. B psaae crpaH JeHUCTBYIOT CIIELAAIBHBIE 3aKOHBI O
Opake, 00 UMYIIECTBE CYNPYroB, O MPABOBOM IOJIOKEHUH JeTel, 00 ychiHOBIeHNH (Benmmkoopu-
tanusi, Benrpus, danus, M3pauns, Ucnanaus, Kanana, [onbmia, Xopearus, Yexusa u np.). UHo-
Ia HapsAQy C rpaXkJaHCKAM KOJEKCOM JIEUCTBYIOT CIIELIMAIbHBIE 3aKOHBI, PETYJINPYIOIINE CEMENHbIE
otHoweHus (ABcrpus, Eruner u np.). KoguduumpoBaHHble akThl IO CEMENHOMY ITPABY XaPaKTEPHBI
B MEHBIIIEH CTETICHH U ISUCTBYIOT B OCHOBHOM B ObIBIIHX pecnyonkax CCCP (AzepbaiinkaH, bena-
pyck, Kasaxcran u 1p.), a Takke B An6anun, Amkupe, Bonrapuu, Bo BeetHame, B I'unee, Vemene,
KaGo-Bepne u gp. B psne MycynbMaHCKMX CTpaH ceMelHble OTHOLIEHUS TPAJULIMOHHO PEryJIupy-
I0TCSI HOpMaMH OOBIYHOTO ITPaBa.

CemeliHBIE OTHOLLEHHUS, CXOIHBIE C IPaXJIAaHCKO-IIPABOBBIMU OTHOLLEHUSMM, BMECTE C TEM
UMEIOT ¥ CYILIECTBEHHBIE OTJIMYMs, OOYCIOBIEHHBIE MX JMYHOCTHBIM 3eMeHToM. OT™Meuas pasiu-
yusa MEXJY CEMEMHBIMU U I'PaXAAHCKUMU NpaBooTHoIeHUAMH, A.M. 3aroposckui nucan: «Pery-
JIMPOBAHUE NIPABOM OTHOILIEHUM CEMENHBIX rOpas3]o TPyJHEE, YEM OTHOLIEHWH MMYIIECTBEHHBIX.
CopneprkaHrie UMYIIECTBEHHBIX OTHOIIEHUI CBOOO/IHO: B Mpefeiax, yKa3aHHBIX 3aKOHOM, OHH OOBIK-
HOBEHHO IIPEAOCTaBJIEHbI IMYHOW BOJIE U YCMOTPEHHUIO, OTTOI'O MMYILECTBEHHbIE ITPaBa KpalHe pas-
HooOpa3Hbl. ConiepkaHre OTHOIIEHHMI CeMEHHBIX B OOJBIIMHCTBE CIyYaeB JJaHO CaMOW MPUPOIOH,
BEJICHUSI KOTOPOW MPaBO TOJIBKO OCBEIAeT W MPUHOPABIMBAET K MOTPEOHOCTSAM OOIIeKuTHs1. Bos-
HUKHOBEHHE U TpeKpalieHne UMYIECTBEHHBIX OTHOIIEHNI CBOOOIHO, BOSHUKHOBEHNE OTHOLICHUI
CeMEHMHBIX — MHOTAa cBOOOMHO (Opak), MHOrIa HeT (COI3 pOomuTeNiel M AeTei), a NpeKpalieHue
IIOCTABJIEHO BHE YCMOTPEHM 1 YaCTHOM BOJIM; UMYILIECTBEHHBIE IIPaBa OTUYKAAEMBI U [IEPEHOCUMBI Ha
JPYTUX; CEMEVHBIE HE OTUYXKJAEMBbI U CBA3aHBI C U3BECTHBIM JIMLIOM; OT UMYIIECTBEHHBIX OTHOILIEHUI
MOKHO OTKa3aThbCs, B C(pepe CEMEUHBIX OTHOIIEHUI OTPEYEHNE HEMBICIIMMO; UMYILECTBEHHbIE OTHO-
IIEHUsI JOCTYITHBI /ISl BCSIKOTO CYObeKTa IpaBa, CeMeHbIe BO3MOXKHBI TOJBKO /15 (PU3NYECKUX JIHIL;
MMYILECTBEHHbIE OTHOILIEHUsI OOBIKHOBEHHO BPEMEHHBI, CEMENHbIE HE OrPaHUYEHbl BO BPEMEHH. . .
HopwMmel cemeiiHOro npapa 3akJIi04yaioT B ce0e B 3HAYMTEIbHOM CTENEHU JIeMEHT MyOIMYHBIN, Toraa
KaK HOPMBI IIpaBa MMYIIECTBEHHOTO 3arevyaTieHbl XapaKTepOM IPUBATHBIM» 2.

'owm.: 3azoposckuii A.H. Kypc cemeitnoro npasa (no u3a.: Ogecca, 1909). M.: 3eprano, 2003. C. 1.
2 3azoposckuii A.HU. Yka3s. cou. C. 3.
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Wurtepec k mpobieMaM ceMEeWHOro rmpaBa 3a TOCJEIHME ToAbl He ocnabeBaeT, a CKopee,
Ha000pOT, C KaXKIbIM I'OJIOM MPUOOPETAET BCE HOBOE M HOBOE 3ByYaHUE. DTO 0OYCIIOBJICHO KaK COBEp-
IIIEHCTBOBAHUEM CHCTEMBI POCCUHCKOTO CEMEMHOT0 3aKOHOJATEbCTBA, TaK U MOBBIIIEHHBIM BHUMA-
HHEM ToCyJapcTBa K BOIPOCaM CEMbH, MaTEpPHHCTBA U IETCTBA B TOCTIEHEE BPEMsl, UTO MpeJorpe-
AeJeHO HEeOOXOAMMOCTHIO PelIeHHs] JeMOrpauIecKUX M MHBIX COLMATIBHBIX MPOOJIeM CTPaHbI.

W3yyenue ceMeiHOTro mpaBa Kak HaAyKH OCHOBBIBAETCSI HA COBPEMEHHOM, JOPEBOTIOLIMOHHOM
POCCHIICKOM, COBETCKOM CEMEHHOM 3aKOHOAATENbCTBE, CEMEMHOM 3aKOHOIATEIIbCTBE 3apyOesKHbIX
CTpaH, a TaKKe Ha MEKIYHAPOIHBIX JIOTOBOPAX, MPAKTUKE CYJOB OOIIEH IOPUCIUKIIMHI, JOPEBOIIO-
IIMOHHON ¥ COBPEMEHHOW POCCHICKOW JIMTepaType MO CeMEeHOMY IpaBy, 0OOOIIEHHON B § 5 TIL.
1 Hacrosiero yuyeOHUKA.

Bazuicom 1y1s M3ydeHust COBpeMEeHHBIX MpooOJieM cemeiHoro npaBa Poccuiickoit Peneparyu
ciyxut CemeitHblil kogekc Poccuiickoi @enepanuu (gasiee — Cemeitnbiii konekc, CK P®, CK), Becry-
nuBIIKK B cuity 1 mapra 1996 r. B cootrBercTBUM ¢ 1aHHBIM KoziekcoM ceMeitHOe 3aKOHOIATENbCTBO
peryampyer:

BO-TIEPBbIX, YCTAHOBJICHUE TIOPSIIKA U YCJIOBHIA BCTYIUIEHHS B OpaK;

BO-BTOPBIX, JIMYHBIC U UMYIIECTBEHHBIC OTHOMICHU A, BO3HUKAIOIIHUE B CEMbE MEKIY YICHAMU
CEMbU: CylIpyraMu, poguTeJIAMA U I€TbMU, B TOM YUCJIE MEKAY YCBIHOBUTEIAAMHA U YCBIHOBJICHHBIMU,
a B CITyYasix M mpefesax, MpeayCMOTPEHHBIX CeMEHHBIM 3aKOHOAATEIbCTBOM, — MEKLY APYTUMH POI-
CTBEHHUKaMU 1 MHBIMU JIMIIaMU;

B-TPEThUX, (DOPMBI U MOPSIOK YCTPOMCTBA B CEMBIO JIeTe, OCTABIIMXCS O€3 TMOTeueH s pOIu-
TeJIEn;

B-YETBEPTHIX, OCOOEHHOCTH CEMENHBIX OTHOIIEHUH C y4aCTUEM MHOCTPAHHOTO JIEMEHTA.

CemeiiHoe 3akoHOAaTenbCcTBO B coorBercTBUM ¢ KoHcrurynwmeint Poccuiickoin denepauuun
(manee — Koncrutyrnus P®) Haxomutest B COBMECTHOM BeJieHnu Poccum U ee CyOBeKTOB (1. «K» 4.
1 cr. 72). Kak cnenyer u3 u. 2 c1. 72 OCHOBHOI0O 3aKOHa, 110 CEMEMHOMY 3aKOHOJATENIbCTBY JOJIKHBI
n3gaBaTbCA cpenepaﬂbeIe 3aKOHBI U IPUHUMACMBIC B COOTBETCTBUM C HUMU 3aKOHBI 1 MHBIC HOpMa-
THBHBIE MIPABOBbIE aKThI cyObeKTOB Poccuiickoit ®eneparun. [Tpu aToM cormnacho 4. 5 cr. 76 Koncru-
Tyiu P® 3aKoHBI M IHBIE HOPMATHBHBIE TIPABOBBIE aKTHl CyObeKTOB Peaepalyii He MOTYT IPOTH-
BOPEUUTSH (peepaibHBIM 3aKOHaM. B cityyae Takoro npoTuBOpeuns MPUOPUTET UMEIOT (peepaibHbie
3aKOHBI.

B cBs131 ¢ U310%KEHHBIM B yYeOHUKE TIPU PACCMOTPEHUH OT/EIbHBIX BOIPOCOB HUCTIOIb30BAHO
3aKOHOZIATENNBCTBO CyOBeKTOB Peneparyiy, B 4acTHOCTH T'. MOCKBBI, a Takke MOCKOBCKOH 00/IacTH.

B HacrosiiieM yueOHUKe MOXKHO O3HAKOMUTBCS ¢ HanOoee YCTOSIBIIMMUCS B3I JaMU OTeyve-
CTBEHHOW JTOKTPHUHBI, & TAKKE C HEKOTOPHIMU CIIOPHBIMH BOITPOCAMH, PACCMOTPEHHE KOTOPBIX OCHO-
BbIBACTCA Ha Pa3JIMYHLIX TOYKAX 3PCHHUA YYCHBIX W IPAKTHUKOB, JAIOIMINUX BO3MOKHOCTb YUTATEIIIO
BBIPAOOTaTh COOCTBEHHYIO MO3MIIMIO TIPU PEIIEHUH OTIEIbHBIX POOJIeM CEMEHHOTO MpaBa.
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I'naBa 1. ITonsiTHe ceMeNHOTO
npasa. [IpuHIIUIILI ceMelTHOr0 NpaBa

§ 1. IlonsiTHEe ¥ IpegMeET CEMEHMHOI0
paBa U ceMeilHOro 3aKOHO0JaTeJIbCTBa

CrnoBocoueTanve (TepMUH) «CeMEHHOE TIPaBO» UCIIONB3YeTCs 11 0003HAYEHUS Pa3INIHOTO
poAa MOHATUM.

Bo-niepBbix, 0 ceMeiiHOM IpaBe rOBOPAT Kak O COBOKYITHOCTHU (CUCTEME) HOPM, PEryJIUpPYIOLINX
ceMeiHble OTHOIIECHHUS.

Bo-BTOpBIX, MHOIZIA ceMENHbIM MPAaBOM Ha3bIBAlOT COBOKYITHOCTh (CHCTEMY) HOPMAaTHBHBIX
aKTOB, COJIEPKAIlMX CEMENHO-ITPABOBbIE HOPMBI, T. €. CEMEHHOE 3aKOHOAATEIbCTBO.

B-Tperbux, ceMeiHbIM ITPaBOM UMEHYIOT COBOKYITHOCTb (CUCTEMY) 3HAaHHMIA O CEMENHO-IpaBo-
BBIX fIBJICHUSX, T. €. HayKy (CeMelHOe MpaBo Kak HayKa).

W HakoHel1, B-UeTBEPTHIX, B yU€OHBIX 3aBE/ICHUsIX ITPerolaeTcs yueOHas AucuuminHa «Cemen-
HOE 11paBo».

IIpeomemom cemeiinozo npasa s16As.emcs. COBOKYNHOCMb (CUCMeEMA) OMHOWEeHUI, pezyaupye-
MbIX COOMEemcmeyrouleli Ompacavio npasa (cemeiinvix omuoutenuii) . IIOHATHO, YTO XapaKTEPUCTUKA
TAKOTO POJa COLUMAIIbHBIX CBS3€W BPsJ JIM BO3MOXHA 0e3 OrpeesieHHs KII0UeBOro MOHATHS O TOM,
uT0 ecTb ceMbs. Okono 100 sier Hazan B.M. Cunaiickuin ykassiBasl: «K coxa jieHuio, B HaleM npase
MIOHSITHE CEMbH JIMILIEHO BCSKOM OIPE/IeNIEeHHOCTH U sICHOCTH»>. C TeX MOp B 9TOM BOIIPOCE MAJIO YTO
n3MeHn10ck. [lo-npexxHeMy HeT JIerajbHOro OIpeesIeHrs] CeMbH (J1a M HyKHO JI OHO?). B pazimmu-
HBIX OTPACIISAX 3aKOHO/ATENbCTBA (TPaXkJAHCKOM, KMJIMIHOM, TPYAOBOM U T. [I.) B TIOHATHE CEMbH
BKJIaJIbIBAETCS pa3sHoe coziepkanue. Kak u nmpesknie, MpoaoKaloTes CIIOPhI M B I0PUINYECKON HayKe ™.

Kak npencrasnsercs, ¢ TOUKU 3pEHUS OPUIUYECKON TIOHATHE «CeMbsl» HE UMEET U HE MOXKET
MMETh YETKOI0 U He3pI01eMoro coaepkanus. MIHoe 1eso — onpeneseHue kpyea 4aeHo8 cembi. 3aKOH,
«OTTAJIKUBASICh» OT OOBIJEHHOTO MOHMMAHMS CEMbH, Mpecielys] ONpeieSIeHHbIe LeJH, YKa3blBaeT,
KOTO CJIeJyeT OTHOCUTb K YHCITY WIEHOB ceMbU. [Ipr 3TOM Hesb3s1 OTpULaTh HAIMYKS U3PSAAHON JOIH
CYyOBEKTHBU3MA.

KoHeuHo, ipy COTBOpEHNH 3aKOHA HET U He MOKET ObITh HIUEM He OrpaHMYEHHOTO IIPOU3BOJIA
(MMOTOMY M CKa3aHO, YTO 3aKOH «OTTAJKUBAETCS» OT OOBIIEHHOTO MOHMMaHUs cembu). Ho MeHsieTcs
Halle MpeJcTaBIeHre O CeMbe, MEHsIeTCsl U 3aKoH. IIpy 3ToM Helb3sl He yUMTHIBaTh U YCMOTPEHUE
3aKOHOZATES.

ITo muenuio I'.®. [lepiieHeBrya, ceMbsi MPEACTaBIsIET COOOM COI03 JIML, CBSI3aHHBIX Opa-
KOM, M JIULI, OT HUX npoucxoasammx°. B cr. 2 CemeiiHoro kogekca P® k wieHam ceMbl OTHECEHBI
CYNpYT¥, POOUTENM U JNEeTH (YCBIHOBUTENIM W YChIHOBJIEHHbIE). OHOBPEMEHHO YKa3bIBa€TCs, 4TO
CeMeiHOe 3aKOHO/IATENIbCTBO B CIIYYasiX U MpeAenax, MpeycCMOTPEHHBIX 3aKOHOAATEIbCTBOM, PEry-
JIMPYET TaKKe OTHOLIEHUS MEXLy APYTUMU POICTBEHHUKAMU ¥ MHBIMU JIMLIAMU U, KPOME TOTO, Ofpe-
nesnsieT (pOpMbI M IOPSIAOK YCTPOKCTBA B CEMBIO J€TEH, OCTaBIIMXCS O€3 MOMeYeHUsT POAUTENEH.

IToHsATHE ceMbM OCO3HAETCS CKOpee MHCTUHKTHBHO. 3aKOH, C OJHOW CTOPOHBI, OTPAXaeT 3TO
TIOHSITHE, A C APYTOi — PEryINpyeT OTAEIbHBIE YIACTKU COLMATBHBIX CBSA3EH, MPHUMBIKAIOIIHX K COO-
CTBEHHO CEMEWHBIM OTHOLIEHUSM, a MHOI/IA B peaJIbHOM KU3HU ABJIAIIIMXCS UMU. Bynyun ypery-

3 Cunaricruii B.H. Pycckoe rpaxpanckoe mpaso. M.: Cratyr, 2002. C. 483.
4 O630p MHeHH# cM.: [Tueaunyesa JI.M. CemeitHoe ipaBo Poccrn: Yue6nuk mist By3oB. M., 1999. C. 2-6.

5 Cm.: Hlepwenesuy I'.@. YueOHUK pyccKOro rpaxkaaHckoro mpasa (o usn. 1907 r.). M., 1995, C. 406.



I1. B. Kpawenunnukos, b. M. TI'onrano, O. A. Py3akosa... «CemeiiHoe 11paBo»

JIMPOBAHHBIMHM HOPMaMM CEMEWHOTO TIPaBa, BCE 3TU COLUAJIbHBIE CBSI3M YCJIOBHO UMEHYIOTCS CeMei-
HBIMU OTHOIIICHUSIMH.

Cembs ecTb siBJIeHHE colUaibHOE®. «CeMbsi, — [0 MHEHUIO COBETCKHUX YUYEHBIX, — IPEACTABISIET
c0o00I CIIOXKHBIN KOMIUIEKC €CTECTBEHHO-OMOIOTMYECKUX, ICUXOIOTMUYECKHX, TyXOBHBIX, MATEpUAITb-
HBIX cBs3ei. [lajeko He BO BceX CBOMX JIEMEHTAX OHM MPHEMITIOT IIPABOBOE PEryJIMpOBaHUE» .

[ostomy, mymaercsi, cieiyeT Mpu3HaTh, YTO 3aKOH, HE 1aBasi ONpe/ie/IeHUs] CEMbH, He CTPEMSICh
yPEryJarpoBaTh «BCE M BCsI», KACAIOIIEECsI CEMbH, onpedensiem npasa u 00s:3aHHOCMU Y1eH08 CeMbU
(1 HEKOTOPBIX UHBIX Jivil). Ha Gosbiiee paBo He CIIOCOOHO.

Ouenv 8adiCHO, UMO OMHOWEHUS, Pe2yaupyemble CeMEiHbIM NPABOM, B03HUKAION HA OCHOGEe
opaxa, poocmea, YcbIHOBAEHUS, ONEKU U NONeUUMENbCMEa, NPUHAMUSL Oemell Ha 80CnUmarue.

OTHoteHus1, BXOASIIHE B MPeIMeT CEMEHHOTO TaBa, XapaKTepU3YIOTCs TEM, UTO UX CYOBeK-
mamu s16As10mcest auya usuueckue . BMecte ¢ TeM ceMeiiHOe 3aKOHOIATENTLCTBO COIEPKUT Psiji HOPM,
«a/IpeCOBaHHBIX» MHBIM JIMIIaM (HAIpUMep, OpraHaM OMeKHU H MOTIeUNTENTbCTBA).

CemeiiHbIe OTHOIICHUS SIBISIOTCS OASIUUMUCS Y, KaK TIPABIIIO, HOCAT AUUHbIL XapaKkmep.

CemeiiHOe MPaBO peryaupyeT HEMMYILECTBEHHBIE U IMYIIIECTBEHHbIE OTHOIICHHSI, CKJIa/IbIBa-
IOIIHMECS MEXTy YIEHAMH CEMbHU U — B IIPETyCMOTPEHHBIX 3aKOHOM CITy4asiX — MEKIy MTHBIMU JIUIIAMH.

HeumyuiecmeernHvle OTHOIIEHUSI, pETYIHPYeMble CEMEWHBIM IPaBOM, HEOJHOPOIHHL. B repByio
odepelib CIe/lyeT BHIICIUTD AUUHble HeUuMYeCmeeHHble OTHOIEHUs1. Hanpumep, B COOTBETCTBUH C
rpaBujiom, coxepxarmmmcs B cT. 32 CK P®, cynpyru 1o cBoemy *keJlaHWI0 BHIOMPAIOT TPU 3aKJTIO-
YyeHur Opaka (paMMIIMIO OIHOTO U3 HHUX B KadecTBe oOIel (amMuinm, MO0 KakAbli U3 CYHpYyroB
COXpaHseT CBOIO JI0OpaYHyo (haMIIIHIO, TUOO, €CITU UHOE He MPETyCMOTPEHO 3aKOHAMU CYOhEKTOB
Poccuiickoit ®enepainyu, npucoenHseT K cBoer damminu gpamuimio gpyroro cynpyra. Ipunsaro
CUUTATh, YTO JINYHbIC HEUMYIIIECTBEHHBIC OTHOIICHUS B CPABHEHUY C UMYIIIECTBEHHBIMUA OTHOIIICHH-
SIMM UMEIOT IIPUOPUTETHBIN XapaKTep, TaK KaKk MMYIIECTBEHHbIC OTHOIIICHHS BCET/Ia CBA3aHbI C HUMU
Y BBITEKAIOT U3 HUX®,

Kak mpezncrasisiercst, ceMeiiHOE NIPaBO PEryJIUpyeT U TaKhue HEMMYIECTBEHHbIE OTHOIICHMS,
KaK Op2aHu3ayioHHele, T. €. HapaBJIeHHbIE HA YMOpsIoYeH!e (HOPMaIM3aIiI0) UHBIX OOIIECTBEeH-
HBIX OTHOIICHWH, IECTBUN UX YJacTHUKOB’. K X 4ucIly, B 4aCTHOCTH, OTHOCSTCS MHOTHE OTHOIIIE-
HUSA, CKJIaJIBIBAIOIIMECS 10 TIOBOAY 3aKT0ueHus Opaka (cM., Hanpumep, cT. 10, 15 CK), B mporiecce
BBISIBJICHHS M yUeTa JIeTeld, ocTaBImxcs Oe3 noneuenust poputeneit (cr. 122 CK), u np.

Hawnbonee BaxxHbIe IONIOKEHUST O PETYITUPOBAHUN UMYILECNEEHHbIX OTHOLICHUH (B TOM YHCIIe
BXOJSIIIMX B IpEIMET CEMEWHOro IpaBa) cocpeaoToueHsl B ['paxaaHckoMm koaekce Poccuiickoit
®enepanun (nanee — ['paxxganckuii kogeke, ['K P®, I'K). Ouu nonyunnu pa3Butve B ceMEHHOM
3akoHomarenberBe. Tak, B CK P® conmepxurcs psii Hopm 00 umyiiecTBe cynpyroB (ct. 33—44), 06
OTBETCTBEHHOCTH CYIIPYTOB IO 00s13aTenbeTBaM (CT. 45, 46), 00 MMYIIECTBEHHBIX MpaBax peOeHKa
(ct. 60), 00 anmUMEHTHBIX 00s13aTeNbeTBax (cT. 80—120).

XapakTepu3sys Memoo cemelinozo npasd, T. €. Cioco0 BO3ICHCTBHS CEMEHHOTO TpaBa Ha pery-
JMpyeMble UM OOIIECTBEHHbIE OTHOIIEHUS, ITPEXk/Ie BCEro HEOOXOAUMO 0OpaTUTh BHUMAHUE Ha Tpe-
oOnajaHue B CEMEWHOM TpaBe UMNEPAMmUeHblX HOPM, TIPABIJI, MPENUCHIBAIONINX ONpeaeIeHHbIN
BapuaHT noBejeHus1. KoHeuHo, BO3JIoKeHHe 00sS3aHHOCTH Ha KOTO-JIM00 U3 YYaCTHUKOB CEMENHBIX
OTHOILICHUI 03HaYaeT OJJHOBPEMEHHOE HaJleJIeHNe MPAaBOM JIPYroro (Ipyrux) yyacTHUKA, TOUHO TaK

$Ecmm Beputh [.®. [llepiieneBnyy, cemMbst — «OCHOBHasI sTYeiKa rocyJapcTBEHHOro opranusmay (Illepuenesuu I'.®. Yka3. cou. C.
407). Io I'.B. [nexaHOBY ceMbsi MPECTABIISET COOOM €CTECTBEHHYIO sTueiiky obmectBa (cM.: Ilnexaros I'.B. K Bompocy o pa3Butiu
MOHHKCTHUYECKOT0 B3MIsiga Ha ucropuio. M., 1949. C. 146).

7 Coserckoe cemeiitoe mpaBo: Yue6nuk / ITox pen. B.A. Pscenuesa. M., 1982. C. 5 (aBrop raesl — B.®. SIkoBnes).
8 Cm. 06 s1OM: THueaunyesa JI.M. Yxa3. cod. C. 8. I[IpotuBononoxuoit Touku 3perust npunaepxusaercs H.JI. Eropos (cm.: I'pax-

naHckoe mpaBo: YueOHuk. B 3 1. T. 3. 4-e uzn., nepepad. u pon. / [lox pen. A.IL. Cepreesa, }0.K. Toncroro. M.: Ipocrniekt, 2004.
C. 296 u cn.).
 Cm.: Kpacasuuxos O.A. I'pakaHCKMe OpraHM3allMOHHO-IIPaBOBble OTHOLIeHWs // Kareropuu Hayku IpaJaHCKOrO IpaBa:
WN36pannsie Tpyasl. B 2 1. T. 1. M.: Craryr, 2005. C. 45.
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e Kak MpeIocTaBieHrne CyObeKTUBHOTO TpaBa HEM30EkKHO IMpe/roiaraeT HeCeHue KeM-JI00 Kop-
pecrionaupyoiieii sTomy npasy oos3anHocTy. (MHave Oyner «rosoe» mparo.) Ho B cemMeitHOM mipaBe
BO BCEX THX CITy4asiX CyOBEKThI JIMILIEHbl BO3MOXXHOCTH BHIOMPATh BAPUAHTHI IOBE/ICHU ST — HET JMC-
MO3UTHBHOCTU. Tak, ceMelHOe 3aKOHOIATETbCTBO UCXOAUT U3 MPUHIHIA JOOPOBOIBHOCTH OPAYHOTO
coro3a MyxurHbI ¥ keHIUHH (1. 3 ¢T. 1 CK). OgHako ycloBrs U MOPSIOK 3aKTIOUYEHUs Opaka orpe-
nenensl umneparuBHeIMU HopMami (cT. 10-15 CK). Bpak Moxet ObITh TIpeKpallieH myTeM ero pac-
TOpXEHHs, T. €. M0 BOJIe OOHOro MM odoux cymnpyroB. Ho u 31ech ycMOTpeHue B psifie CiydaeB
OrpaHMYMBAETCS] UMIIEPATUBHBIMU yKa3aHUsAMU. Tak, Myk He UMeeT IpaBa 0e3 COoracus KeHbl BO3-
OyXIaTh JeJI0 O PacTOpKeHUH Opaka BO BpeMsi OEpeMEHHOCTH KEeHBl M B TEUEHHE T0f1a TIOCIe POXK-
nenus pedenka (cr. 17 CK). Pacropikenue Opaka B CyaeOHOM TOPsiIKE MPOU3BOIUTCS, €CIIU CYI0M
YCTaHOBJIEHO, YTO JaJIbHEHIIIasi COBMECTHASI )KU3Hb CYITPYTOB M COXpaHEHHE CEMbH HEBO3MOXKHO. Cy
MOXET MPUHSTH MEPbl K IPUMHUPEHUIO CYTIPYTOB M BIIPaBe OTJIOKUTH Pa3OMpaTesbCTBO Jiesia, Ha3Ha-
yuB cynpyram cpok Juis npumupenus (cr. 22 CK). B atux ciayyasx ycMOTpeHHue CynpyroB Haxo-
AWTCS TIOJ] KOHTPOJieM cya. HopMmbl ceMeitHOro 3akoHOIAaTeIbCTBA O HEAEHCTBUTENIBHOCTH Opaka (CT.
27-29 CK), ecrecTBEHHO, UMIIEpaTUBHbIE, TOUHO TaK K€ KaK U MpaBWia O 3aKOHHOM PEeXHUMe UMY-
mectBa cynpyroB (cT. 33—39 CK) 1 06 OTBETCTBEHHOCTH CYNPYTOB 10 0dOs13atesbeTBaM (cT. 45, 46
CK). UMrniepaTiBHBIMA HOPMaMU perjiaMEeHTUPYETCsl YCTAaHOBJICHUE TTPOUCXOXKICHUS AeTert (CT. 47—
53 CK). BonbIMHCTBO HOPM CEMEWHOTO MpaBa MPEINUChIBAET ONPe/IeICHHbI BapUaHT MIOBEAECHUS,
TEM CaMbIM OI'PaHUYMBAsI yCMOTPEHHE YUYaCTHUKOB CEMEWHBIX OTHOIIEHUIH. B psije ciyyaes pormyc-
KaeTcsl BMEIaTeJIbCTBO B JIeJIa CEMbH Cy/1a, OPraHOB ONEKH U MOTIEUNTENIbCTBA, UTO TAKKE OrPaHIYIH-
BaeT cB000/1y BhIOOpa BapuaHTa NoBeeHus1. HekoTopele ceMeiiHble TipaBa sIBJSIOTCS OAHOBPEMEHHO
1 00513aHHOCTSIMU YYaCTHUKOB COOTBETCTBYIOIIMX OTHOIIEHUH. TaK, pOIUTENI UMEIOT MPaBo U 00si-
3aHbl BOCIUTBIBaTh cBoux jereii (1. 1 cT. 63 CK).

Wtak, memoo cemeiinozo npasa modxicem Ovims 0XapaKmepuso8ar Kaxk UMNEpamueHblil.

BesyciioBHO, B ceMeHOM IpaBe NMPUCYTCTBYIOT U OUCNO3UMUBHbIE HOpMbl, T. €. TIPaBUIA,
JOMYCKAIOIIKe BOZMOKHOCTh CBOEH BOJIeH ONpeIesisiTh CBOE MOBE/ICHNE, BHIOMPATh BAPUAHT ITOBE/IC-
Husl. Hogeliwee cemelinoe 3aKOHO0amMenbCmeo OmmeueHo YCUneHuem OUCno3umueHozo Hauaaa. Tak,
TMOSIBUJIACh BOBMOXKHOCTD 3aKJTIOUUTh OpavHblil JOTOBOP, COIIAIlIEHHe 00 yIjlaTe aJMMEHTOB U ITIp.
OnHaKO AMCTIO3UTUBHOCTh B CEMEMHOM IpaBe JOCTATOYHO CYIIECTBEHHO OTJIMYAETCS] OT OOBIYHOTO
MOHVMAHMS TUCTIO3UTHBHOCTU. K puMepy, AMCTIO3UTUBHOCTH B HOpMax 00s13aTeJIbCTBEHHOT'O ITpaBa
MIPOSIBJISIETCS B ONPeJIe/ICHUH BapraHTa MOBEICHU s U JOMYILIEHUH CTOPOHAM YCTAaHOBUTh MHOE CBOMM
CoMIalleHueM, MO0 B MPEJOCTaBICHUH BOSMOKHOCTH YPEryJIpoBaTh OTHOIIEHHUS 110 YCMOTPEHUIO
CTOPOH, JTMOO B YKa3aHWM Psia BAPUAHTOB MOBEJEHUS, U3 KOTOPHIX MOKHO OCYIIECTBHUTH BBIOOP.
JIMCTIO3UTUBHOCTh OTpaHMUYEHA PaMKaMH, OYepUYEHHBIMU MMIIEpaTUBHBIMUA HOpMamu. U He Oornee
Toro. B cemeliHOM mpaBe UMIEpPaTUBHOCTb UMeeT Oolblliee 3HaUeHue. M 1e1o He TOIbKO B KOJHYe-
CTBE MMIIEPATUBHBIX HOPM. B cemeitHOM mpaBe JAMCIIO3UTUBHOCTD CYLIECTBYET HE TOJIBKO B Mpeje-
J1ax, ONpe/IeIeHHBIX UMITEPATUBHBIMA HOPMaMH, HO U TIOJl «<KOHTPOJIEM». 3aKOH, JIOIyCKas peryJiu-
POBaHME CEMEIHBIX OTHOILIEHUI COTJIallieHueM CTOPOH (pa3periiasi BHOUpaTh BApUAHTHI TIOBEACHHUS),
oracaercsi 370yrnoTpeOaeHuil (BceX WM OTAEJbHBIX YYaCTHUKOB COOTBETCTBYIOIIMX OTHOIIEHUH),
yIIeMJICHUS TIPaB «CIaboro» y4acTHUKA CEMEMHBIX OTHOIIeHWH (Harmpumep, pedenka). [Toatomy
BCSIKMI pa3 MpeaycMaTpUBAETCs] BOSMOXHOCTb UTHOPUPOBATH MPOSIBIIEHHE AUCTIO3UTUBHOCTH. Tak,
OpavHBIM JOTOBOPOM MOKHO ONpee/ITh UMYIIECTBEHHBIE MTPaBa U 0OS3aHHOCTH CYIIPYTrOB B Opake
1 (um) B ciay4dae ero pacropxenus (cr. 40 CK). OmHako cya MOXeT Mpu3HaTh OpavHblid JOTOBOP
HEJICCTBUTENIBHBIM HE TOJIBKO MO OCHOBAHUWSIM, NPEITyCMOTPEHHBIM ['pak JaHCKUM KOIEKCOM st
HEJEUCTBUTEILHOCTH C/ICNIOK, HO M «II0 TPEOOBAHUIO OJHOTO U3 CYIPYTOB, €CIIU YCJIOBHSI I0TOBOPA
CTaBsIT 3TOTO CyINpyra B KpaiiHe HeOnaronpusTHoe nosnoxenue» (ct. 44 CK). lonmyckaercs 3akiode-
Hue coryamnienus o6 yruiare anumenToB (cT. 99 CK). Ho cornarnienvie MoxeT ObITh PU3HAHO HeJleH-
CTBUTEJIbHBIM, €CJIM €r0 YCJIOBUSI CYIIECTBEHHO HApYIIAIOT MHTEPECH MOoTyvarteliss aJMMEeHTOB (CT.
102 CK). Takum 0Opa3oM, 3aKOH, AOIMYCKasi JUCMO3UTUBHOCTh B PETYJMPOBAHNU CEMEWHBIX OTHO-
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IIIEHUH, TIO3BOJISIET C YYETOM KOHKPETHBIX OOCTOSITEIbCTB KakKJOr0 KOHKPETHOTO JieJla MTHOPUPOBATh
BOJTIO YYaCTHUKOB COOTBETCTBYIOIIUX OTHOIICHHIA.

B pesynbraTe oKka3bIBaeTCs, UTO OUCNO3UMUBHOCHL B CEMEMHOM TIPABE «HAXOOUMCSL 8 NOOUYUHE-
HUU» He MONbKO 3aKOHA, HO U CYOeOH020 YcmompeHusi (TOyCKaeTcsl OCAeyoIUi CyneOHbI KOH-
TPOJIb).

C y4eTom U3JI0KEHHOTO METOJI CEMEMHOTO IIpaBa MOXKET ObITh OIPE/Ie/ieH KaK UMITePaTUBHBIH
C HEKOTOPBIM JIOITYIIIEHUEM JIUCTIO3UTUBHOCTH, TIPUYEM JIMCIIO3UTUBHOCTH (CBOOOIA BHIOUPATH Baph-
aHT TIOBE/ICHUSI, BO3MOKHOCTh JIEWCTBOBATh IO CBOEMY YCMOTPEHHIO) MOXKET OBbITh «IIepeuepKHYTa»
pellieHrueM Cyjia, T. €. 3aMeHeHa UMIIepaTUBHBIM yKazaHueM '°.

10 Borpoc 0 MeTofe ceMelHOro mpaBa OTHOCUTCS K UMCTy IUCKYyCCHOHHBIX. Tak, E.M. BopoxelkuH yKa3biBaj, YTO COBETCKOE
ceMeiiHoe TPaBO XapaKTepu3yeTcsl MMIIEPATUBHOCTBIO OOJIBIIMHCTBA HOPM, HO HE OTBEpraJl 11eJecO00pa3HOCTb IIPUMEHEHNUS IUCTIO-
3UTHBHBIX paBu (cM.: beasikosea A.M., Bopoorceiixun E.M. Cosetckoe cemeiiHoe npaso. M.: IOpun. nut., 1974. C. 12); B.®. fkoBneB
ToJIaraJi, YTo METOJ CEMEHHOTO 1paBa 10 COIEePKAHMIO BO3ACHCTBHS HAa OTHOLIEHUS SBJISETCS JO3BOJIMTEIBHBIM, a 110 (hopMe npef-
nicaHuil — numriepatuBHbIM (cM.: CoBetckoe ceMerinoe npaBo: YueOHuk / ITox pen. B.A. Psacennera. C. 11. Cm. Takxe: ITueaunyesa
JI.M. Yxaz. cou. C. 12-15), a M.B. AHTOKOJIbCKasl CUMTAET, YTO METOJ] CEMEHHOTO IpaBa MOXKET ObITh OXapaKTEPU30BaH B LIEJIOM KaK
JVMCTIO3UTHBHBIN M CHTYallMOHHBIA (cM.: Anmoxonvckas M.B. CeMeiiHoe npaBo: YueOHUK. 2-e u3gl., nepepad. u gor. M.: IOpucrs,
2004. C. 21-31).
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§ 2. OcHOBHBIE HAYaJIa CEMENHOro 3aKOHOAaTeJLCTBA

Cemelinoe 3akoHoO0amenbcmeo npeocmaesnsiem coool cucmemy HopmamueHvlx akmos .. Kpome
MIPOYETO CUCTEMHOCTh 00ECIIeUMBACTCS €IUMHCTBOM NPUHUUNOE TIPABOBOTO PETYJIMPOBAHUS CEMeN-
HBIX OTHOLIEHUI1, KOoTopble 3aKperuieHsl B cT. 1 CK P®.

OcHoBHbIE HaYaJla CEMENHOI0 3aKOHOATENbCTBA, WM, YTO TO K€ CamMOe, IPUHLIUIIbI CeMEN-
HOT'O TIpaBa, MPE/ICTABIISIOT COOOM OMpe/ie/ieHHbIe PYKOBOASIIHE U, B COOTBETCTBUU C KOTOPBIMHU
OCYILIECTBJISIETCS] TPABOBOE PETYJIMPOBAHUE CEMEUHBIX OTHOIICHUN.

Hopwmsl, oripeaesnsiioniye mprHIUITE IPABOBOTO PETYJIMPOBAHMS CEMENHHBIX OTHOILIEHUH, HaX0-
JSATCSI B OCHOBAaHUM BCEX MPOYMX CEMENHO-IPABOBbIX HOPM. Bce HOpMBI ceMeHOro 3aKOHOAATE -
CTBa TMOJYMHEHbl OCHOBHBIM Hauasiam, u3sioxkeHHbM B cT. 1 CK P®. Mx HeoOXoauMO y4uUTHIBATh
NP YSICHEHUH COZIEPXKaHMsI BCEX MpaBmll, C(hOpMYIMPOBAaHHBIX B JaHHOM Koziekce, py TOIMKOBaHUM
CEMENHO-TPABOBbIX HOPM, IIPUMEHEHUM K CEMENHBIM OTHOILEHUSAM T'PakJaHCKOTO 3aKOHOAATENb-
CTBa, IPUMEHEHUN CEMEIHOTO 3aKOHOAATENbCTBA U IPAKIAHCKOTO 3aKOHOAATENBCTBA K CEMEMHBIM
OTHOILICHUSIM TI0 aHAJIOTUH U T. JI. U T. 1.

K BBISIBIIEHUIO CUCTEMBI TPUHITMIIOB CEMEWHOTO MpaBa U aHAJIM3Y UX COfiepKaHusI 0Opaliasrch
mHorue yuenble. Tak, A.W. Tleprament B 1951 r. Ha3bIBasa Takue MPUHIUIIBI (COBETCKOIO) CEME-
HOTO TIpaBa, Kak IMOJHOE PaBEHCTBO MYKUMHBI M KEHIIMHBI B JIMUHBIX U UMYIIECTBEHHBIX MpaBax,
BO3HMKAIOIIMX B CHMITy Opaka M pOICTBa; OXpaHa MAaTepPUHCTBA U AETCTBA; OCYILIECTBICHUE POIUTEIIb-
CKUX TIPaB UCKJIIOUMTEIIFHO B MHTEpecax AeTeid; emuHoOpauune!!.

[TpumepHo Tak e m3mnaran npuHUMIEL ceMmenHoro npasa I.M. Ceepmios B 1958 r. Kpome
HA3BAHHBIX UM BBIJICJISUIMCH Y TAaKWE MTPUHIIMITBI, KAK PABHOIIPABUE I'PasK/IaH HE3aBUCHMO OT HaIHO-
HAJILHOCTU M packl; CBOOO/Ia CEMEWHOTO MpaBa OT BIMSIHUS KaKUX-TMOO PEMTMO3HBIX TIPABIJI; BCe-
CTOPOHHSISI OXpaHa POIUTENILCKHX MpaB!2.

B 1982 r. B.®. SIkoBneB Ha3biBaJl ClIeAyIOIIME MPUHIIMITBI CEMEMHOIO TMpaBa: paBHONpPABUE
rpak/laH B CEMEWHBIX OTHOIICHUSIX; PABHOIIPABHE MYKUMHBI M KEHITMHBI; eIMHOOpavne (MOHOra-
Mus1); cBoOOAa U JOOPOBOJIBHOCTh B 3aKJIIOYEHUM Opaka; cBOOOOAa pacTopikeHHs! Opaka IMoj KOH-
TPOJIEM TOCYAapCTBa; rOCyAapCcTBEHHasl 3a00Ta O MarepH, peOeHKe, BceMepHasi OXpaHa MX WHTe-
pecoB, TOOIIPeHNe MAaTEPUHCTBA; B3aUMHAsi CBOOOJA WIEHOB CEMbU, MOpPAJIbHAS U MaTepHasbHasI
MOAIICPKKA UMY JIPYT apyra's.

B 1985 r. I''K. MargeeB m1aBHbIMM HavajgaMu (MPUHLIMIIAMM) TIPABOBOTO PEryIUPOBAHUS
OpayHO-CEeMENHBIX OTHOIIEHWI MPHU3HABAI CBOOOLY Opaka, cBOOOMY pacTopikeHHsi Opaka, 3aKOH-
HOCTb TOJIBKO TPaXJaHCKOTO CBETCKOrO Opaka, MOHOTaMHUIO, PaBHOIIPAaBUE CYIPYTOB M BCEMEPHYIO
3alIUTy UHTEPECOB JIeTel 4.

Ooparienre K yka3aHHbIM (M MO0OHBIM) TOUKaM 3pEHHs], BBICKA3aHHBIM B Pa3HbIE MIEPHOIbI
MCTOPUU POCCUICKOTO TOCYIApCTBA, OTIMYAIOIIUECS COLMATBHO-TIOIMTUYECKON 0OCTAaHOBKOM, TIpe[I-
CTaBJISIETCS OMPaBJAHHBIM, OOJiee TOro — HeoOXonuMbIM. PaccMaTprBaTh OCHOBHBIE Havasa (IIPUH-
IIUITBI) CEMENHOTO TpaBa U ceMeNHOe 3aKOHOAATEILCTBO HEJb351 B OTPHIBE OT TOTO, YTO OBLTIO paHee.
Harte coBpeMeHHOe 3aKOHOATETbCTBO OCBOOOIMIIOCH OT HEOOXOIMMBIX B T€ BpeMeHa MAEOIOorHye-
ckux HacnoeHuil. Ho, Kak npeacraBiisieTcsi, CErOIHsIIHEEe CEMEMHOE 3aKOHOATENILCTBO €CTh Pe3yJlb-
TaT Pa3BUTUsI PyCCKOI0, COBETCKOI0, POCCUMCKOIO CEMEMHOTO TpaBa.

B kauectBe cBO€0OPA3HOTO BCTYIUICHHS M3JI0KEHHUE OCHOBHBIX Hayasl CEMEMHOTO 3aKOHO/IA-
TEJIbCTBA MpeBapsieT BOCIPOM3BEICHUE B HECKOIBKO MOANUIIPOBAHHOM BHJIE KOHCTUTYLIMOHHBIX

' Cm.: Coserckoe rpaxaanckoe npaso. T. II / [Tox pen. C.H. Bparycsa. M., 1951. C. 366-367. 16
2 cm.: Ceeponos I'.M. Coetckoe cemeiiHoe mpaBo. M., 1958. C. 38—45.
13 Cwm.: Coerckoe cemeiinoe npaBo: Yue6nuk / Ilox pen. B.A. Pacenuesa. C. 16-20.

14 Cm.: Mameees I'.K. Coetckoe cemeiiHoe npaso: YueOnuk. M., 1985. C. 20-22.
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nosnoxkeHuil. Bo-nepBeix, B coorBeTcTBUM C 4. 1 cT. 38 KoHcrtutyiuu PP marepuHCTBO M AETCTBO,
CeMbsI HaXOIATCS MO 3alUTON rocyaapcTBa. Bo-Bropsix, B cuity 4. 2 cr. 7 Koncrutyumu PO B Poc-
cuiickoit Peneparyin o0ecrieunBaeTCsi roCyIapCTBEHHAs MOAJECP/KKA CEMbU, MATEPUHCTBA, OTLIOBCTBA
U JIeTcTBa. B 3THX ciydasx o nogjiepikke v 3aluTe TOBOPUTCS B CaMOM IIMPOKOM cMbiciie. meercs
B BUJly KOMIUIEKC MEp S9KOHOMUYECKOTO (B TOM 4Hcie (PUHAHCOBOIO), OPraHW3alMOHHOIO, IIPaBo-
BOro xapaktepa. [IpaBoBbie Mepbl HAXOAAT 3aKPEIIEHNE B 3aKOHOIATEIbCTBE Pa3IMUYHON OTPACIEBOM
MIPUPO/IBI (TPAXKIAHCKOM, TPYAOBOM, KMJIMUIIHOM, O 3paBOOXPAHEHUH U T. [1.).

Cpeay OCHOBHBIX HauyaJl CEMEMHOTO 3aKOHOJATe/IbCTBA HA3BaHBI:

1) HeoOxooumMocmy yKpennenus cemolt;,

2) HedonyYCMUMOCHb NPOUZBONLHOZ0 BMEULAMENLCMEBA KO20-MOO 8 0end cembl;

3) obecneuenue becnpensmcmeeHH020 OCYU,eCMBNeHUS. UNEHAMU CEMbU CBOUX NPAs

4) obecneuerue 803MOHCHOCIU CYOEOHOT 3auUmvl CEMEHbIX NPas;

5) 006posoNbHOCIbL OPAUHO20 COIO3A MYMNCUUHDBL U HCEHUUHDBL

6) npusHarue MoavbKo 2paNCOAHCKO20 C8eMCcK020 Opakda;

T) pasencmeo npas cynpyzos 6 cemve;

8) npuopumem cemelinozo éocnumanus oemeii;

9) obecneuerue npuopumemnoli 3auumol nPae U UHMEPECO8 HECOBEPULEHHONETHUX U HEMPYOO-
CNOCOOHBIX UNEHOB CEMbU

10) Hedonycmumocmov oepanuvuenuss npas 2paxcoan npu 6CMynaeHuU 8 OpaK U 8 cemeliHvlx
OMHOWEHUSX NO NPUSHAKAM COUUANLHOLL, PACOBOL, HAUUOHANLHOLL, S3bIKOGOU U PENUUO3HOT NPU-
HaonexcHocmu .

Ha nepBbiii B3IU151/1 K YMCITy OCHOBHBIX Hauasl CEMENHOIO 3aKOHOATENIbCTBA CIIELyeT OTHOCUTD
TaKke HEOOXOIMMOCTh MTOCTPOSHUSI CEMEHHBIX OTHOIIIEHUH Ha YyBCTBaX B3aMMHOM JIOOBU M yBaxe-
HUsI, B3aUMOIIOMOIIM ¥ OTBETCTBEHHOCTH Tiepes] ceMbell Beex ee wieHoB (1. 1 cr. 1 CK). Kpome
TOr'0, KakK OJJHO U3 OCHOBHBIX HauaJl yKa3aHo pa3pellieHre BHYTPUCEMENHBIX BOIPOCOB 10 B3AUMHOMY
COIJIaCHIO.

Hymaetcs, pas I".®. [lleprreHeBrd, KOTopsIi mucai: «K ceMeiHbIM MpaBaM He JI0JKHBI ObITh
MIPUYHCIICHBI YCTAHABIMBAEMbIE 3aKOHOM ITPaBa Ha B3aMMHYIO JIIOOOBb, YBaXKEHHE, IIOUYTEHHE, TIOTOMY
YTO 3TO MHUMBIE PaBa, JIUIIEHHbIE CAHKIIUY, — [TPABO UMEET JIEJI0 TOJIbKO C BHEIIIHUM MUPOM, HO HE
C AymeBHbIM» 6. TIoaTOMY Bpsiz1 JIU ClIeyeT COIaIaThCs C yTBEpiKIeHueM, OyTO IPaBOBOE PETyJIH-
POBaHME CEMEMHBIX OTHOLIEHUIN «MOXHO TIOCTPOUTH TAKMM 00pa3oM, YTOOBI OHO CIIOCOOCTBOBAJIO
CTaHOBJICHUIO M COXPAHEHUIO MEX/y YIeHAMHU CEMbU B3aMMHOM JIIOOBU M yBaXKEHHUsI, OTBETCTBEHHO-
CTHU TIepeJl CEMbEN M CTPEMJIEHUIO YWIEHOB CEMbU OCYIIECTBIIATh B3aUMOIIOMOILb U MOAJIEPKKY APYT
apyra»'’.

BxutoueHue B 3aKOH paccMaTpUBaEMbIX IMOJIOKEHUH, HABEPHOE, HEJb3sl OLICHMBATh OTPUILIA-
TEJIbHO, OBITh MOXKET, CIIeyeT Jaxke MpuBeTcTBOBaTh. HO Mpu 3TOM Ha0 OTAaBarh cede OTYET B TOM,
YTO «IEPEBECTU HA IOPUANIECKUH S3bIK» TaKKe MOHATHS, KaK JOOOBb U yBaXeHUe (B CEMbE), elle
HUKOI/Ia HE YaBaJIoCh W BPsiL JIX KOT1a-HUOYIb yAACTCS.

Tak, B.W. Cunaiickuii nucai: «EcTecTBeHHbIE 1 HPAaBCTBEHHbIE OTHOIIEHUS JIMIIb JieKaT B
OCHOBE I0pHIMYECKUX OTHOILIEHU! YIEHOB ceMbU. [103TOMY npy TOJIKOBaHMM HOPM CEMEWHOT0 IIpaBa

5K coxanermo, ¢popma nogauM OCHOBHBIX Ha4YaJl CEMEHHOTO 3aKOHOJATEIbCTRA JIMIIIEHA TOJKHON YeTKOCTU. BeposiTHO, 1o sToi
MPUYMHE B I0PUIMYECKON JINTEpaType HeT eMHCTBA IIPU PEelLlIeHUH BOITPOCOB O TOM, Kakue nonoxkenus cT. 1 CK PP sBisioTcs 0CHOB-
HBIMU HayaJlaMH, ¥ COOTBETCTBEHHO O KOJIMUYECTBE TaKMX Hadanl (CM., Hanpumep: [Tueaunyesa JI.M. Yxa3. cou. C. 20-25; Heuaesa
A.M. Cewmeiinoe nipaBo: Kypc snekumii. M., 2000. C. 26-35; I'paxpanckoe npaBo: Yueouuk. B 3 1. T. 3 / TTox pexn. A.IL. Cepreesa,
10 K. Toncroro. C. 310-315).

16 Hlepwenesuu I".P. Vkaz. cou. C. 407.

17 I'paxnanckoe npaso: YueOnuk. B 3 1. T. 3 / Tlox pen. A.II. Cepreesa, }0.K. Toncroro. C. 311. 18
14



I1. B. Kpawenunnukos, b. M. TI'onrano, O. A. Py3akosa... «CemeiiHoe 11paBo»

HEOOXOIMMO CTPEMUTHCS MTPUAATh HOPMaM I0PUANYECKOe 3HAUSHUE, 4 HE OTPaHNYMBAThCSl KOHCTa-
THUPOBAaHMEM X HPABCTBEHHOTO XapakTepa» 8.

HeBo3MOXHO MPUHYIUTH K UCTIOJTHEHUIO B HAType 00sI3aTeIbCTBA JIIOOUTh M YBAXKATh JPYrHUX
YJICHOB CEMbH, KaK HEBO3MOKHO 00€CIIeUTh JaHHOE 00S3aTeIbCTBO CAHKITUSIMH WM CO311aTh (IIpH-
AyMaThb) 00SI3aHHOCTH (M COOTBETCTBYIOIIME MPaBa), CMIOIHEHHE (peann3aliysi) KOTOPbIX PUBEET K
1IeJIM — B3aMMHOM JIIOOBY 1 yBakeHU10. [IpakTHuecku B TaHHOM CITy4yae Mbl UMEEM JIEJIO C TPU3bIBOM,
JIMIIIEHHBIM TIPABOBOTO COZIEPXKAHMSI.

UYro KacaeTcsi yHOMHHAHUSI O B3aUMOTIOMOIIIH, TO U 3[1eCh IIPaBO OeCCUIIbHO. Bynyun «BMOHTH-
POBaHHBIM» B IOPUIMYECKYI0 MATEpUIo, TpeOOBaHNE O HEOOXOIUMOCTH B3aMMOIIOMOIIH TpaHC(Op-
MupyeTcs, ipuodpetast GopMy 0OSI3aHHOCTH IO COACPKAHUIO OMHUMHU WICHAMHU CEMbH JPYTHX.

Hakoner, ciioBocoueTaHne «O0TBETCTBEHHOCTh TIEpe]] CEMbE BCEX €€ WIEHOB» UCITIOIb30BaHO
HE B I0puaAndYecKoM cmbiciie. [lo-Buaumomy, B JaHHOM ciiyyae 00 OTBETCTBEHHOCTH TOBOPHTCS C
TOYKH 3pPEHUsI COLMATbHON. Bo-TIepBbIX, OCTaBasCh HA IOPUIMYECKHUX MO3UIMSAX, CIIEyeT CUUTATD,
YTO OTBETCTBEHHOCTDb HACTYMAET MPH HAJTMYMU HEKUX MTPOTUBOIIPABHBIX AeHCTBHIA. Bo-BTOpHIX, IpH-
BJIEYEHME K OTBETCTBEHHOCTH IIPEe/INoiaraeT MprMeHeHNe CAaHKIIUH. B-TpeThrx, CKOJIbKO ObI HU TOBO-
PUJIOCh B HayKe O TOM, YTO CEMbs SIBJISIETCS] CYOBEKTOM IpaBa, WA O HEOOXOAUMOCTHU MPU3HAHUS
ceMbH CyOBEKTOM IpaBa'’, 3aKOH HEe CUMTAET CEMbIO YYaCTHUIICH MPABOBBIX OTHOIIEHH. Perymmpy-
I0TCSI OTHOIIIEHHMS], CKJIA/IBIBAIOIIMECS MEK/1y WICHAMU CEMBH, U T. 1.

Cpenu npuHLIMIIOB cemeiiHoro npasa B 1. 3 cr. 1 CK P® ynomuHaercs paspeliieHue BHYTpU-
CEMEMHBIX BOMPOCOB 0 B3aUMHOMY corsiacuio. Kak mpezcraBiisieTcs, 3T0 TOKe TOJIbKO MOXKeJIaHue.
[Mo-BuarMoMy, clieqyeT KOHCTaTUpOBaTh, YTO pedb UIET 00 raease, K KOTOPOMY Halo CTPEMHTHCS,
MOHMMAsl €r0 HEJJOCTH)KUMOCTh. A C TIPaBOBOW TOYKH 3PEHUsI 0OECIIEUUTh TOPKECTBO «B3aMMHOTO
coriacusi» MONpPOCTy HEBO3MOXHO. KoHeuHO, MOKHO BMEHUTh B 00SI3aHHOCTh BCEX WICHOB CEMbU
peleHre onpeneeHHOro poJa BOIPOCOB (M 1aTh UX NepeyeHb) TOJBKO «eauHornacuem». Ho, Bo-
TMIepPBbIX, He OyAET JIM 3TO MPOU3BOJILHBIM BMEIIATEILCTBOM B «CeMelHbIe iesia»? He nmpoTuBopeunt
JIM 3TO CYTH CEMEWHBIX OTHOILIeHUi? He npuBeseT m K TOMy, YTO psiji pellieHUi MONPOCTY HEBO3-
MOXHO OyZIeT IPUHSATh U3-32 Pa3HOINIACUI MEXKAY WIEHaMH CEMbU WJIM HEKelIaHWsl KOro-jmoo u3
YJICHOB CEMbH Y4aCTBOBATh B IPUHATHH pelieHus1 ? Bo-BTOPbIX, TPaBoO He 001agaeT v He MOXkeT o0a-
JaTh CPEICTBAMH, KOTOPbIE MOTJIH Obl 00ECIIEUNUTh PeaT3allfI0 TAKOTO POia HOPM.

Ha ykpennaenue cemvu HaripaBieHO oueHb OOJBIIOE KOJIMYECTBO HOPM CEMEHHOTO 3aKOHO/IA-
TeJbCTBA. [laxke periaMeHTanysi OTHOIIEHUH, MPEANIeCTBYIONIMX 3aK/II0UeHUI0 Opaka, Kpome IMpo-
Yero UMeeT I1eJ1b CIocoOCTBOBATh yKperuieHuto Oyayiei cempu (cT. 11-15 CK). [Tpu paccmorpernu
JieNa 0 pacTOpXKeHUU Opaka MpU OTCYTCTBUH COIJIACHS OIHOTO M3 CYNPYIOB Ha pacTopXkeHue Opaka
Cy[ BIIpaBe MPUHSATH MEPbI 110 IPUMHUPEHUIO CYTTPYTOB U OTJIOKHUThH Pa30MpaTesIbCTBO Jesia, Ha3HAUMB
cynpyram cpok mjist npumupenus (1. 2 cr. 22 CK). Pactopxenue Opaka B cyaeOHOM MOpsIIKE TPo-
W3BOJMTCSI, €CJIM CY[OM YCTAHOBJICHO, UTO JJaJIbHEHIIasi COBMECTHASI )KM3Hb CYIPYTOB M COXPAHEHHUE
ceMbr HeBO3MOXKHBI (1. 1 c1. 22 CK). Cyn He MOXeT npu3HaTh Opak (PMKTHBHBIM, €CJTH JIUIIA, 3ape-
TUCTPUPOBABIINE TAKOH Opak, 10 pacCMOTPEHUs Jief1a CyJoM (DaKTHUECKH CO3/1aJI CeMbIo (I1. 3 CT.
29 CK). Pogutenu MOryT OBIThH JIMIIIEHBl POAUTENBCKUX MPAB JIMIIb NP HAJTUYUK YPE3BBIUANHBIX
OOCTOSITENILCTB, YKa3aHHBIX B 3aKOHE, U B MOPS/IKE, YCTAHOBJICHHOM 3akOHOM (cT. 69, 70 CK), u 1. .
UT.IL

Creryet 3aMeTHTh, YTO YKPETUIEHUIO CEMbU IPU3BAHBI CIIOCOOCTBOBATH M1 HOPMBI MHBIX OTpac-
JIel 3aKOHOJATe bCTBA (HAIPUMED, JKUJIMIIHOTO 3aKOHO/IATEILCTBA).

Heoonycmumo npouzeonsvroe emeuiamenscmeo Koro-mmoo B Jeja ceMbH. DTO O3Ha4aeT, YTo
YJIEHbl CEMbU CBOOOJIHBI B TIPUHSITUN KaKUX Obl TO HU ObUIO PEIIEHWH, 3aTParuBalOINX UHTEPECHI

18 Cunaicxuii B.M. Vias. cou. C. 485.

¥ Cwm., Hanpumep: Kpacasuuxos O.A. OCHOBBI KUIUIIHOTO 3aKOHOJATENBCTBA: TIPEIMET PETYINPOBAHUS U IOpPUIMYEcKas MpH-
pona // OCHOBBI COBETCKOT'0 JKMJIMIIHOTO 3aKoHOaTenbeTBa. CBepaioBek, 1981. C. 18-19; Kopoaes FO.A. Cembsi Kak cyOBeKT npasa //

XKypnan poccuiickoro npasa. 2000. Ne 10. C. 61-66.
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cembu. HUKTO He BIipaBe «IMKTOBaTh» CBOIO BOJIIO YWIEHAM CEMbU WJIM OCYLIECTBIISITh BMEIIATEIbCTBO
B JIeJIa CEMbU MHBIM 00pa3oM (HarmpuMep, POOUTENN OJHOTO U3 CYNPYroB, OKa3biBasi CEMbe MaTepH-
QJIBHYIO MOAIJIEPXKKY, MBITAIOTCS HABS3aTh HPABSAIIMIACS UM 00pa3 KU3HH).

Bwmecre ¢ Tem, paccMarpuBasi conepskaHue JaHHOTO MPUHIIUIA, BAKHO 0OpaTUTh BHUMAHUE HA
TO, YTO HEIOMYCTHMO TOJIbKO IIPOM3BOJIbHOE BMEIATEIILCTBO. B psijie ciryuaeB 3aKOH MO3BOJISET BMe-
IIIMBATHCS B Iesa ceMbH. TakuXx ciiyyaeB HeMaso. DTO KacaeTcs M pacTOpKeHuUsI Opaka, U BOCITUTAHUS
nete, u rp. Yarre Bcero 3akOH JOMYCKaeT BMEIIaTeIbCTBO B JIeJIa CEMbH Cy/a, OpraHa ONeKH U Iorie-
YHUTENBbCTBA, MPOKYpopa. MIHOrAa TakKMM MpaBoM 00JaaioT M MHbIe JnIa. Tak, JOKHOCTHBIE JIUIA
OpraHu3alMi U TpakJaHe, KOTOPbIM CTAaHET U3BECTHO 00 Yrpo3e JKM3HU WU 3I0POBBIO peOEHKa, O
HapYIIEHUH €ro MPaB U 3aKOHHBIX WHTEPECOB, 0OsI3aHbI COOOIIUTH 00 3TOM B OpraH OIEKH! U ToTe-
yurtenbeTBa (1. 3 cr. 56 CK).

JlomyIieHre 3aKOHOM CJIy4aeB BMeENIAaTeSbCTBAa B Jiela CEMbU MPOIUKTOBAHO CTPEMJICHUEM
o0ecneynTh MHTEPECHl «CIad0ro» y4acTHUKA CEMEWHBIX OTHOIICHUH (HarpuMep, HECOBEPIIEHHO-
JIETHETo IpakIaHMHA) WM He JOMYCTUTh OTCTYIJIGHHI OT OCHOBHBIX MOJIOKEHHMI TOCYIapCTBEHHOM
CEeMENHOM MOJUTUKU U T. 11

[IpaBo B LiesioM (B TOM 4MCIIe CEMEMHOE) AOJIKHO CTPEMUTBCS K 0OECNEUeHUI0 B03MONCHOCU
OecnpensimcmeenHo20 ocyujecmenenust cyosexmusHovlx npae . B coorsercrpyiomeit yactu cr. 1 CK PO
110 CYTH BOCTIPOM3BOAUTCS OOIIENPABOBOM MPUHIUIL. Ero Top:XecTBO eCTh CBUAETENLCTBO TOPKECTBA
npasa. [[j1s1 ero focTrkeHus IpaBOBbIE HOPMBI ITPEyCMATPUBAIOT Mephl, oOecrnevnBalolme decrnpe-
MATCTBEHHOE OCYIIECTBIEHUE CyObeKTUBHBIX TPaB, B TOM YHC/IE YCTAHABIMBAIOT MOPS/IOK peain3a-
[IUM TIPaB, OMpPeessioT IpoLenypbl ((POPMBI U Tp.) OCYIIECTBICHHS MPaB, YKAa3bIBAIOT MEXaHU3MBbI
MIPUHYK/ICHUsI 00SI3aHHBIX JIMI] K UCTIOJTHEHUIO CBOMX O0SI3aHHOCTEM, HA3bIBAIOT CAHKIIMHU, TPUMEHSI-
eMble K HapylIUTesIsIM 1paB, U T. 1.

[TpaBa 1 cBOOOABI YeNIOBEKa M IpakJaHUHa oOecrieunBaioTcs mpaBocynueM (cr. 18 Koncru-
tyuun P®). Sawuma cemeiinvix npas ocyuwecmensemcs cyoom, a B Cliydasx, IpeayCMOTPEHHBIX
CemeliHBIM KOJEKCOM, — FOCYAAPCTBEHHBIMHM OpraHaMH WJIM OpraHaMH ONEKH U TMONEeYUTeNTbCTBA.
JleficTBUSI TOCYIapCTBEHHBIX OPTraHOB M OPTAHOB OTIEKH U MONIEYUTETHCTBA MOTYT OBITh 00KaJIOBAHbI
B CY.

J1s1 3aKITI0ueHnsT 6paka HEOOXOOMMO B3aUMHOE O00OPOBOAbHOE Cozadcue MYKIUHBI U KeH-
nmwHbl (. 1 cr. 12 CK). [ToHy)/eHre K BCTYIUIEHWIO B Opak Hegomyctumo. M HeBakHO, OT KOTO
WCXOJMT JaBJIeHNE U PYKOBOJCTBYSCh KAKUMH COOOPAKEHUSIMH €r0 OCYIIECTBIISIIOT, OKa3bIBAETCS JIN
OHO Ha OJTHOTO WJIM Ha 00OMX CYOBEKTOB, B Kakylo (hopMy 0OJIeueHO MOHYXAeHHe (Yrpo3a, Hacujre
¥ Tp.) U T. 1. B modoMm citydae coryiacre Ha BCTYIUIeHHEe B Opak JOKHO OBITh JOOPOBONBHBIM. [Tpu
HapyIIeHUH 3TOro TpeboBaHus Opak nmpusHaeTcs HegencTBuTenbHbIM (cT. 27 CK).

Bpaxk 3axaouaemcs 6 opeanax 3anucu akmoe epaxcoarckozo cocmosnus (nanee —3arc). [lpasa
1 00SI3aHHOCTY CYTIPYTOB BO3HHUKAIOT CO JIHSI TOCYAapPCTBEHHOM perrcTpanyy Opaka B OpraHax 3anvcH
akToB rpaxaanckoro coctosHus (ct. 10 CK). Takum 0Opa3oM, MOKHO KOHCTATUPOBATh CYITIECTBO-
BaHMe TOCTYJIaTa: HeT PEeruCTpaly — HeT Opaka. 3aMEeHUTb rOCYAapCTBEHHYIO PETUCTPAIIUI0 KAaKUM-
MO0 MHBIM aKTOM HeBO3MOXHO. LlepKkOBHBIN Opak 3akOHOM He npu3HaeTcs. [1pu oTcyTcTBUM rocy-
JIAapCTBEHHOM perrcTpaiyy Opaka He BOZHUKAIOT IIPelyCMOTPEHHbIE 3aKOHOM IpaBa M 00S3aHHOCTH
CynpyroB. B ObITy rpasklaHCKUM OpaKOM YacTO HA3BIBAIOT COI03 MYKUYMHBI M KEHIIMHBI, TPOKUBAIO-
IIUX COBMECTHO 0e3 perucrparmu Opaka (I0pucTbl OOBIYHO UMEHYIOT TAKUX TPaXJaH COKHUTEINSIMU).
Takast TEpMUHOJIOTHS TIPEICTABIISIETCS HEMpreMyIeMOoit. [lesio B TOM, YTO camMO TIOHSITHE «T'PaKaaH-
CKMi1 Opak» MOSIBUJIOCH, KOTZIa TOCHOICTBOBAJ IIEPKOBHBIA Opak. W ecnm jony mpoXkuBaid COB-
MecTHO 0e3 COBEpIIIEHHs] COOTBETCTBYIOILIETO IIEPKOBHOTO 00PsiAa, TO TOBOPUJIM, YTO OHU COCTOSIT B
rpakanckoM Opake. CerofiHst 3aKOH CBSI3BIBAET MPABOBbIE MOCIECTBHS TOJIBKO C OpakoM, 3aperu-
CTpUpOBaHHBIM B 3arce. C 3TOi TOUKHM 3peHus APYyrux OpakoB, KpOMe TPakJaHCKUX (T. €. 3aperu-
CTPUPOBAHHBIX ), BOOOIIIE HE CyIIecTByeT. VIHOrIa Iu11, COBME CTHO MPOKUBAIOIINX O€3 PerucTpanyu
Opaka, UMEHYIOT «(hbaKTHIECKUMU Cyrpyramm». Creayst 9TOU JIOTUKE, MOXKHO TOBOPUTh U O «IOPH-
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JMYECKUX CyMpyrax» (COCTOSIIMX B 3aperucTpupoBaHHOM Opake). Ho He ObiBaeT Opaka He3aperu-
crpupoBaHHOro. Henb3st crath cynpyrom («(pakTU4ecKuM», «IOpUINIECKUM» ), eciii Opak He 3ape-
TUCTPUPOBAH.

T'oBopst 0 pasencmee cynpyeoé Kak 06 OAHOM W3 MPUHIMIIOB CEMEMHOTO 3aKOHOIATEIbCTBA,
HaJ0 UMETh B BUIY CJIEAYIONIIE OOCTOSTENbCTBA.

Bo-niepBbix, 1oj1 paBeHCTBOM MHOT/Ia TOHUMAIOT PABHOIIPABUE, T. €. HAJIMUUE Y CyObEeKTOB O/IU-
HAKOBBIX IPaB (TI0 COAEPkKAHUIO U 00BEMY).

Bo-BTOpBIX, B TpakJAHCKOM TIpaBe IMOji PAaBEHCTBOM CYObEKTOB MOHMMAETCS] OTCYTCTBHE BJla-
CTH U TIOMYMHEHUS, T. €. OIUH CYyOBEKT He MOXET MOBEJIeBATh APYTUM.

Kak mpencrapnsiercsi, B ceMEHHOM 3aKOHOJATEIbCTBE O PABEHCTBE CYIMPYrOB TOBOPUTCS B
000MX 3HAYEHMSX TOro CjoBa. [JaBHO MCYE3IH IMpaBa JIMUYHOM BJIACTU MY’Ka HaJ KEHOH (a Takke
ponuTeneid Hajl IETbMU, OTIEKYHOB HaJl orieKaeMbiMu ) 2.

MyX 1 jKeHa paBHBI B TOM CMBICJIE, YTO HE TMOJYMHEHBI APYT IPYry; OAUH CYIPYT HE MOXKET
TMIOBEJIEBATh JPYTUM.

Borpockl k13HM CeMbH peIalTcsi CynpyraMyd COBMECTHO M MICXOJIsl U3 TIPUHIIUIIA PAaBEHCTBA
cynpyroB (1. 2 c1. 31 CK): cynpyru paBHbI B TipaBax (M 0OSI3aHHOCTSIX ) — PABHOIIPABHBI.

[TpuHuMn paBeHCTBa CyNpyroB BOIUIOLIEH B psje crater CemeriHoro kozaekca (c1. 31-39 u nip.).

Mo obmieMy mpaBUly UMEHHO cemeliHoe ocnumariue 0OecTieurBaeT 310pOBbe, (PU3NIECKOe,
TICUXWYECKOe, IyXOBHOE M HPABCTBEHHOE pa3BuTHe jeTeil. [109ToMy ecTecTBEHHO, UTO OIHHM U3
MIPUHIIMIIOB CEMENHOI0 3aKOHOJATEIbCTBA HAa3BaH MPUOPUTET CEMEMHOrO BOCIIUTAHUS JeTed. DTOT
MIPUHLUI KOHKpETU3upyercs B psje crareil CemeiHoro kogekca (CM., B 4aCTHOCTH, CT. 54, 55, 63,
121-123).

HeobxonumocTts npuopumemroii 3auumol npag u unmepecog HeCOBEPIUICHHONETHUX U HETPY-
JOCTIOCOOHBIX WIEHOB CEeMbHM OOYCJIOBJIEHA TeM, YTO 3T JIMIA OOBIUYHO SIBJISIIOTCS Hambosee «cra-
ObIMU» YYaCTHUKAMU CEMEUHBIX OTHOIICHUIA. DTUM JIUIIaM OOBIYHO CIIOKHEEe, YeM JIPYTUM WieHaM
CeMbH, «TIOCTOATH 3a ceOs». OHM HauOosee YSI3BUMBI.

K 4uciny «MCTOYHHMKOB» paccMaTpHBAaEMOro MPHHIMIA ClefyeT OTHECTH Takxke BceoOrryio
AeKJIapanuio rnpas 4esoBeka, mpuHaTyio OOH 10 nekaOpst 1948 r. (3mech BriepBbie A€TH MPOBO3IJIa-
IIeHbI O0bEKTaMU 0COOOM 3aIUTH U 3200ThI), [leKIIapaluio o COIMaIbHbIX U MPABOBBIX MPUHIIMMIAX,
KacalolMXCs 3alUTH U Oarononyuns aeTedl, o0COOeHHO MpH Mepeaave JeTei Ha BOCIIUTAHUE U UX
YCHIHOBJIEHMU HAa HAIIMOHAJIBHOM U MEXIyHapOJHOM YpoBHsX oT 3 nekadpsi 1986 r. (OOH), Kon-
BeHIIMIO O npaBax pedenka ot 20 Host0ps 1989 r. (OOH), EBponelickyio KOHBEHIINIO 00 OCYIIECTB-
JeHuu npas fereit ot 25 suBaps 1996 r. (Coser EBpornb).

B nensx peanmuzanmu ganHoro npuHimna B CeMeitHOM KoAeKCe YCTaHOBJEH psii HopM. Tak,
oOecrieueHre UHTEPEeCOB AeTel JIOKHO ObITh MPEeJMETOM OCHOBHOM 3a00Thl MX poauTelieit. Pomau-
TEJIM HEe BIIPaBe MPUYMHATH Bped (PU3NIYECKOMY U MCUXMUYECKOMY 310poBbio aeterd. CriocoObl Boc-
MUTAHUS eTel JOJKHBI UCKITI0UATh MpeHeOpeKUTEIbHOE, KECTOKOe, rpydoe, YHIKAIoIIee YeloBe-
YecKoe JJOCTOMHCTBO oOparlieHre, OCKOPOJICHHS WM KCILTyaTaluio aetei (cT. 65). Poqurenu moryt
OBITH JIMIIIEHB! POAUTEIbCKUX TpaB (cT. 69—70). Ho nuieHre ponqutesbcKux MmpaB He OCBOOOKAAET
ponuTeniell oOT 00S3aHHOCTH COflepKaTh CBoero pedeHka (m. 2 ¢r. 71) M T. 1. U T. I

Poagurenu 00s13aHbI cofepkaTh CBOMX HETPYJOCTIOCOOHBIX HECOBEPILIEHHONETHUX JIETEH, HYX-
natomuxcsa B momoru (cT. 85). TpyaocmocoOHble COBEpIIEHHONIETHHE JIETU O0sI3aHBl CONIepKaTh
CBOMX HETPYIOCIIOCOOHBIX HYKIAIOIIUXCS B TOMOIIM poautenieit (cT. 87). HeTpymnocrocoOHbIN HY K-
JAIOIIMAICS CYNIPYT UMEEeT MpaBo TpeOOBaTh MPEI0CTABICHNS] ATMMEHTOB OT APYroro cymnpyra, oona-
JAIOIIEro HeOOXOAMMBIMH JIJIs1 3TOTO cpeAcTBamMH (CT. 89), U T. . U T. II.

B cootBerctBum ¢ u. 2 cr. 19 Koncruryiuu P® rocynapctBo rapaHTUpYeT paseHcmeo npas
U c60000 uenosexa u 2pancoaHuHa HE3aBUCHMO OT TI0J1a, Pachl, HAIIMOHAJIBHOCTH, SI3BIKA, TPOMCXOK-

0w, Haripumep: Lllepuwernesuu I'.®. Yka3. cou. C. 407.
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JEHWs1, UMYIIECTBEHHOI'O U JOJKHOCTHOT'O MOJIOKEHUS], MECTa JKUTEJIbCTBA, OTHOILIEHUS K PEJIUTHH,
yOekIeHUH, PUHAICKHOCTH K OOIIECTBEHHBIM OOBEIUHEHUSIM, a TaKKe IPYTrHX OOCTOSTEIIbCTB.
3anperaorcs o0ble (POPMBI OrpaHUYEHHUs MPaB TPakJaH MO MPU3HAKAM COLIMAIBHOM, pacoOBOM,
HAllMOHAJIbHOM, SI3bIKOBOW WJIM PEIUIMO3HON MPUHAIEKHOCTH.

COOTBETCTBEHHO B CEMEMHOM 3aKOHOIATENbCTBE 3alpelieHbl JIIoOble (POPMBbI OrpaHIUSHUS
MpaB Tpak[JaH MpU BCTYIUIEHUM B Opak M B CEMEWHBIX OTHOILIEHUSIX IO MPU3HAKAM COIMATbHOM,
PacoBOi, HAITMOHAJILHOM, SI3IKOBOW M PeMruo3Hon npuHamiexnoctu (1. 4 cr. 1 CK).

[TpaBa rpaxaaH B ceMbe MOTYT ObITh OI pAaHUYEHBI TOILKO HAa OCHOBAHUHM (he/IepaIbHOTO 3aKOHA
Y TOJIBKO B TOW Mepe, B KaKOH 3TO HEOOXOIMMO B IEJISIX 3alUTHl HDABCTBEHHOCTH, 3/10POBbSI, TIPaB
Y 3aKOHHBIX UHTEPECOB JPYTMX YIEHOB ceMbU M MHBIX IpaxiaH (1. 1 cT. 4 CK). «cToku» 1aHHoro
npaBwia HaxoasaTcs B 4. 3 cr. 55 Koncruryiu PO.
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§ 3. UcTOYHUKM ceMeHHOTr0 paBa

BaxHelImmm UCTOYHUKOM JTI0O0M OTpaciiv IIpaBa, B TOM YHUCJIe U CEMEWHOTO, siBiisteTcs: Kon-
cmumyuyust Poccuiickoti @edepauuu . Hapsay ¢ NoNOXeHUSIMUA, PACCMOTPEHHBIMU B § 2 HacCTOsIIIEH
r1aBbl, OCHOBHOHM 3aKOH COIepKUT OA30BbIE MOTOKEHHS 1151 JTI0OOTO 3aKOHOJATeIbCTBa. B cooTBeT-
crBuM ¢ 4. 1 cr. 15 Koncruryuusa PO umeer BbICIIyI0 IOPUIUUECKYIO CUITY, IPSAMOE JIEMICTBUE U ITPU-
MeHsieTcsl Ha Beerd Tepputopun Poccuiickoil desepaiini; 3akOHbl M MHbIE IIPABOBBIE aKThl, IPUHUMA-
emble B Poccuiickont Penepaiinu, He JOKHBI TpoTrBopeunTh Koncturyimu P®.

B cooterctBum ¢ Koncruryiumeit P® cemeitHoe 3ak0HOAATEILCTBO HAXOAUTCS B COBMECTHOM
BesieHun Poccuiickoit Penepaiu u cyobektoB Pepeparmu (1. «k» 4. 1 cr. 72). Kak cnenyer u3 4.
2 cr. 76 Koncruryuuu P®, no ceMeitHOMy 3aKOHOZATEIbCTBY M3AI0TCA (pejepasibHbIe 3aKOHBI, ITPU-
HUMaeMble B COOTBETCTBUY C HUMH 3aKOHBI M MHbIE HOPMATUBHBIE ITPABOBbIE aKThl CyOBbeKTOB Pejie-
pauuu. Ipu 3ToM cortacho 4. 5 cr. 76 Koncruryuuu P® 3akoHbl 1 MHBIE HOPMATHBHBIE IIPABOBbIE
akThl cyObekToB Peepalii He MOTYT IPOTUBOPEUNTH (hellepasibHbIM 3aKOHaM. B ciryuae Takoro
MIPOTUBOPEYMS IIPUOPUTET NPUHATIEKUT (peepabHbIM 3aKOHAM.

OCHOBHBIM aKTOM, PETYJIHPYIOIIMM CeMelHbIe OTHOIICHHsI, B HACTOsAIIEE BpeMsi, Oe3yCIIOBHO,
spisiercs: Cemelinblii KOOeKc, KOTOPbIH OINpeessieT OCHOBHbIE IIPUHIIMITBI CEMENHOrO IpaBa, ycTa-
HaBJIMBAET OCHOBHbIE HauaJjla IPaBOBOTO PEryJIMPOBAaHMS CEMENHBIX OTHOLLIEHUH (CM. § 2 HacTosALIer
[JIaBbI).

I'pasknaHCKMil KOJAEKC peryaMpyeT LEiblid psiJi BOIPOCOB, CBA3aHHBIX C CEMEMHBIMU OTHOILIIE-
HUSIMU, COOTBETCTBEHHO U B CeMEeMHOM KOJEKCEe €CTh IPak/1aHCKO-IIPAaBOBbIE HOPMBI.

N3 npyrux genepanbHbIX 3aKOHOB, COIEPKAIIMX HOPMbI CEMEMHOIO MTPaBa, CAEAYET BbIICIUTD
pedepanvhvie 3axonvt om 24 anpeast 2008 2. Ne 48-D3 «O6 oneke u noneuumenvcmee»>' u om 16
anpens 2001 2. Ne 44-D3 «O z2ocyoapcmeeHHOM OaHKe OAHHLIX 0 0emsX, OCMABUIUXCS 6e3 noneve-
Hust pooumeneii»>*. HopMbl ceMEHHOTO IpaBa CoIepXkKaTcsl U B psijie JPYTUX 3aKOHO/IATeIbHBIX aKTOB,
Hanpumep B 2Kuauurom kodekce Poccuiickoti @edepayuu (nanee — KK PO).

Ha ¢pedepanvrom yposre cemelirbie OMHOWEHUS PEYAUPYIOMCSL He MOAbKO 3aKOHOOameNb-
HblMU akmamu, HO U ykazamu [Ipesudenma P@ (nanpumep, Yka3 [pesunenra PP ot 28 nexabps
2012 1. Ne 1688 «O HEKOTOpBIX Mepax MO pean3alii roCy1apCTBEHHOW MOJIMTUKY B c(pepe 3aluThl
IeTel-CUPOT U JIeTel, OCTABIIMXCS Oe3 MoreueHus poautenein» ), u nocmarnoeanenusimu Ilpasumens-
cmea P® (nanpumep, nocranosienue [pasurensctBa PO ot 4 HosOps 2006 1. Ne 654 «O nestensb-
HOCTH OPTaHOB M OpraHU3aliii MHOCTPAHHBIX TOCYAAPCTB MO YCBIHOBJIEHUIO (YIOUYEPEHHIO) IeTel Ha
tepputopru Poccuiickoit deepay ¥ KOHTPOJIE 3a ee OCYIIecTBIeHneM» ). BaskHO, 4ToObI HOp-
MaTtuBHble akThl [Ipesunenra PO u [IpaBurenscrBa PO npuHMMannces B ciaydasax, HEIOCPEACTBEHHO
npeaycMotpeHHbix CK P® mbo apyrumu denepaibHbIMUA 3aKOHAMMU.

Oco60 cnegyer OCTAaHOBUTHLCS HA BEIOMCTBEHHBIX HOPMATHBHBIX aKTaX, IPUHUMAEMbIX MUHU-
CTEpPCTBAMM M HMHBIMU (pe/IepajbHBIMU OpraHaMM MCIIOJHUTENIbHOW BJIACTU. B OTHOIIEHMM Takux
JIOKYMEHTOB CYIIIECTBYeT oOliiee mpaBuiio, BeipakenHoe B Ykase [Ipesunenta P® or 23 mas 1996 r.
Ne 763 «O nopsiike onmyOIMKOBaHUS M BCTYIUIEHHs B cuity aktoB Ilpesunenta Poccuiickoit depe-
pauuy, IlpaBurenscrBa Poccuiickoit ®defepaniii 1 HOPMAaTUBHBIX IIPABOBBIX aKTOB (peliepaibHbIX
OpraHOB UCIIOHUTENIBHON BIacTu» >, a Takxke B [locranosnenun [IpaButenscrea P® ot 13 aBrycra
1997 r.%

21 Co6panue 3akoHonatenscTBa Poccuiickoit ®epepanun (nanee — C3 PP). 2008. Ne 17. Cr. 1755. 24
22 C3 Pd. 2001. Ne 17. Cr. 1643.

2 C3 P®. 2012. Ne 53 (u. 2). Cr. 7860.

24 C3 P®. 2006. Ne 46. Cr. 480.

25 C3 Pd. 1996. Ne 22. CT. 2663.
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CornacHO Ha3BaHHBIM aKTaM HOPMATUBHbIE AKThl MUHUCTEPCTB U APYTUX (befiepalbHbIX Opra-
HOB UCIIOJTHUTENIbHOU BiacTu Poccuiickoit ®eneparuu, 3aTpariBaoiiye rmpapa, CBOOOIbI M 3aKOH-
HblE€ MHTEpECHl I'PakAaH WIM HOCSIIME MEKBEIOMCTBEHHBIN XapaKTep, nooaexcam 20cyo0apcmeen-
HoUi peeucmpavuu 6 Munucmepcmee ocmuyuu P®, opuyuanvrori nyoaukayuu B razere «Poccuiickas
razeTa» WM bronereHe HOpMaTHBHBIX aKTOB (peJiepaibHbIX OPraHOB UCTIOJTHUTEIbHOM BIIACTH U pa3-
MEIIEHUIO Ha O(PUITMAIBHOM UHTEPHET-TIOpTajie MpaBoBOi UH(popMaIu ( Www.pravo.gov.ru), KoTo-
pble JOIKHBI OCYIIECTBIIAThCS He no3anee 10 qHel nocne ux rocygapcTBeHHon peructpaimu. [pu
3TOM aKTbl, HE MPOUIEIINE TOCYIAPCTBEHHYIO0 PETUCTPALMIO, & TAKKE 3apErMCTPUPOBAaHHbIE, HO HE
OIyOJIMKOBaHHbIE B YCTAHOBJIEHHOM TIOPsIIIKE, HE BIEKYT 3a COOOH MPAaBOBBIX MOCIIEICTBHIA.

Kak ykasplBasioch paHblile, CeMeiHbIe OTHOIIEHWS] MOTYT PEryJIMpOBaThCSl HOPMATHBHBIMU
akTamu cyobekToB ®Penepanun (pecrnyonukamu B coctaBe Poccuiickoii depeparmu, Kpasimu, oomna-
ctsimu, ropogamu Mocksoii, Cankt-ITetepOyprom u CeBacroriosieM, aBBTOHOMHOM 00JIACThIO, 4 TAKKe
ABTOHOMHBIMHU OKpyramu). B cBolo ouepenp akThl cyObekToB Penepanun TakKe JesATcsi Ha 3aKOHO-
JaTesbHbIe aKThl MPECTABUTEIBHBIX OPraHOB TOCYJAPCTBEHHOW BJIACTH M MHbIE HOPMATHBHBIE Tpa-
BOBBIE aKThl, IPMHUMAEMBbIE B IIPE/IEIaX CBOEH KOMIIETEHIIMM UCTIOIHUTEIbHBIMU OpraHaMu rocyaap-
CTBEHHOH BJIACTH.

OpraHbpl MECTHOTO CaMOYIIpaBJIEeHUs BIIpaBe NPUHUMATh PEILLEHN s, BIUSIONIME HA CEMENHbIE
OTHOILIEHUS1, OJHAKO UX KOMIIETEHIMs CYIIECTBEHHO OrpaHryeHa (cM., Harpumep, ct. 13 CK).

Me:xyHapoiHbie JOrOBOPHI, YUaCTHUIIEH KOTOPBIX siBjsieTcs: Poccuiickas depepaiiusi, Takxe
MOT'YT PeryIMpoBarh ceMeiHble OTHoIIeH!s (cM. § 1 1. 8 HacTosei padoTh).

Ha ocnoBanuu ct. 126 Koncruryuuun P® BepxoBuwiii Cyn P®, sBissch Bbicium cyne0-
HBIM OPraHOM I10 TPaXJAHCKUM, YTOJIOBHBIM, aIMIUHUCTPATUBHBIM JIEJIaM, TIOJICY/IHBIM CyAaM OOIIei
IOPHUCIUKITNN, HApsIIy C CyAeOHbIM HaA30POM JaeT pa3bsCHEHHS 10 BOMpPOcaM CyJeOHOM MPAKTHKH.
Takue pazbsiCHEHHUsI CIIOCOOCTBYIOT MIPABMIIBHOMY U €IMHOOOPa3HOMY MPHMEHEHHI0 HOPM TIpaBa, B
ToM umciie CeMeHOro Kojiekca u Ipyrux akToB CEMEMHOro 3aKOHOJATEIbCTRA.

C yuerom pacumpenusi B cootBeTcTBuM co cT. 5 'K P® ceprl 0Obuast, mog KOTOpHIM MOHU-
MaeTcsl CJIOXKHUBIIIEECS U IHPOKO MPUMEHSIEMOe B KaKOH-TMO0 001acTé He TOJNBKO MpeInpuHUMA-
TEJIbCKO, HO U UHOM JEATEIbHOCTH, HE IIPEyCMOTPEHHOE 3aKOHO/IATEIbCTBOM MPABUIIO TIOBEACHUS
HE3aBUCHMO OT TOT0, 3a(pMKCUPOBAHO JIM OHO B KAKOM-JIMOO JOKYMEHTE, OObIYar MOTYT OBITh TIPH-
3HaHbI ICTOYHUKOM CEMENHOro IpaBa, HecMoTps Ha To, uTto B CK P® OHM He ynomuHaloTcs B Kaue-
CTBE CAMOCTOSITEJIbHOTO UCTOYHHKA.

26 C3 PO. 1997. Ne 33. Cr. 3895.
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§ 4. AHaJIOTHsA B CEMEMHOM IIPaBe

[IpuHuMmas 3aKoHOAATEIbHBIE aKThl, 3AKOHOAATE b 3a4aCTyl0 CTPEMUTCS YPETyIMpPOBATh «BCE
1 Bcsi». OHAKO, KaK M3BECTHO, JXU3Hb Oorayde JIoOoW TeopeTndeckol KOHCTpyKimu. Kpome Toro,
KU3Hb U3MeHUMBA. [10ABIAIOTCS OTHOLLIEHUS], KOTOpPBIE IIPAaBOM HE yperyiupoBaHbl. B Takux ciy-
Yasix TOBOPSIT, YTO CYLIECTBYET POOes B MpaBe (3aKOHOAATENNLCTBE), T. €. CYIIECTBYIOT OTHOIIEHHUS,
BXOJSIIIME B IPEIMET IPABOBOT'O PEryIMpPOBaHUs (CEMENHOI0) 3aKOHOAATEbCTBA, HO OHO TI0 ITOBOLY
TaKUX OTHOUIEHUH «XPAaHUT MOJYaHUE», HET COOTBETCTBYIOIIMX HOPM M B IPa’KJIaHCKOM 3aKOHO-
JaTenbCTBe. B TakMX CHTyalMsX yYaCTHUKM OTHOILIEHHUI ONpPEessioT CBOM MpaBa M 00S3aHHOCTH
coramenueM. OObIYHO MTPY STOM CUMTAIOT, YTO COBEpIIIEHA CAENKa (3aKJII0YEeH JOrOBOP, 3aKJII0YEHO
COIVIallIeHUE), HE TIPEAYCMOTPEHHAs 3aKOHOM, HO €My He IPOTUBOpeYalias.

WHorma cTopoHBI 3aKTI0YAI0T U3BECTHBINA 3aKOHY JIOTOBOP (Hampumep, OpayHblid JIOTOBOP) U
BKJIIOYAIOT B HETO YCJIOBUS, HE MPELyCMOTPEHHbIE 3aKOHOM (3aKOHO/IATEIbCTBOM), HO €My He Ipo-
TUBOpEYaIle.

Perynsatopom oTHoLLEHUI SIBJISIETCS 3aKOHOJATENILCTBO U 10roBop. Eciin HeT Hu Toro, HU Apy-
rOro, TO MPUXOIUTCS MpUOEraTh K aHAIOruH, 0 YeM u roBoputcs B cT. S CK P®: «B ciyuae, ecnu
OTHOIIIEHUSI MEX/y YWIEHAMU CEMbU HE YPEryJUpOBaHbl CEMEMHBIM 3aKOHOIATEILCTBOM WM COIJIa-
IIEHUEM CTOPOH, U ITPU OTCYTCTBUM HOPM I'PakAAHCKOI'O MpaBa, MPpsMO PETYJIUPYIOIIMX YKa3aHHbIE
OTHOIIIEHU S, K TAKUM OTHOLIEHUSIM, €CJIU 3TO HE POTUBOPEUUT UX CYILLIECTBY, IPUMEHSIOTCS HOPMBI
CEeMENHOr0 U (WJIM) rpaXkJaHCKOro MpaBa, perylvpyolire CXOHbIe OTHOUICHHUsI (aHAJIOTUsl 3aKOHA).
[Tpu OTCYTCTBUM TaKMX HOPM MpaBa M 0OSI3aHHOCTU YJIEHOB CEMbH ONPEEISAI0TCS UCXO/SI U3 OOIIHX
HayaJl ¥ IPUHLIMIIOB CEMENHOIO WM I'PaXJaHCKOro IMpaBa (aHaJIOrUs IpaBa), a Takxke MPUHLIUIIOB
I'YMaHHOCTH, Pa3yMHOCTHU U CIIPABEJIUBOCTH.

B Kogexkce o 6pake u cembe (ganee — KobC) PCPCP 1969 r. nogobHsIXx HOPM He ObLIO, U
3TO BMOJHE OOBSICHMMO: TO BpeMs He TIO3BOJISUIO BOSHUMKATh OTHOIIEHUSIM, HOPMAaTUBHO HE ypery-
JIMPOBAHHBIM.

Cuunraercs, 4TO 3aKOHOATENBCTBO (B TOM YMCJIE CEMENHOE) PUMEHSIETCS 110 aHAJIOTHU B TEX
ClyJasix, KOrja CyIlecTByeT mpooOen B mpase. Kak mpencrapisiercsi, aHaJIOTHs 3aKOHA M aHAJIOTHUs
npaBa TpeOyI0TCs MPU HAJTMYMU TAaKOTO Mpobesia, eCIM COOTBETCTBYIOIINE OTHOIICHHS HE PETryJIUpY-
1oTcst joroBopom. [Ipu 3TOM mpaBUiIbHEE OBUTO OBl TOBOPUTH HE O Tpodesiax B MpaBe, a 0 mpodesiax
B [IPABOBOM PETYJIMPOBaHUU.

AHaJiorus 3aKoHa JIOIyCTUMAa MpU HAJIMUUM CIIEAYIOIINX YCIOBUM.

Bo-niepBhIX, CYyHIECTBYIOT CEMENHBIE OMHOULEHUS], HE YPe2YAUPOSaAHHbLEe 3AKOHOOAMENbCMEOM ,
T. €. OTHOLIECHUsI, BXOJSILME B MPeJIMET CEMEMHOIo MpaBa, HO MPaBWJl, PEIIAMEHTUPYIOIUX TaKKe
COLIMAJIbHBIE CBSI3U, 3aKOHO/IATEIbCTBO HE COAEPIKUT.

Bo-BTOpBIX, TaKu€ OMHOULEHUS He Pe2NaMeHmMUPOBarbl U co2aauteHuem cmopor (KOTopoe He
MIPOTUBOPEUYUT 3aKOHOATENILCTBY ).

B-Tperbux, cyuecmseyem 3axkon uau uHoli npagosoli akm, KOmopslm pesyaupyromcst cXoOHble
OMHOWEHUS.

B-ueTBepTHIX, npUMeHeHUe YKA3aHH020 CXOOH020 3aKOHA (MHOTO MTPABOBOIO aKTa) K JaHHOMY
(He yperyJMpoBaHHOMY 3aKOHOATEILCTBOM MJIM JOTOBOPOM) CEMEMHOMY OTHOUIEHUIO He NPOmueo-
peuum cyuyecmey Takoro OMHOULEHUS.

AmHasiorus npasa JOIYCTUMA, KOTJJa CEMEHBIE OTHOLIEHUS HE YPeryJIUupOBaHbl 3aKOHO/ATEb-
CTBOM M (WJIM) IOTOBOPOM M HET 3aKOHA (MHOTO MPABOBOIO aKTa), PEIJIAMEHTUPYIOUIETO CXOAHbIE
00IIIECTBEHHbBIE OTHOILICHUS. AHA.102Us NPABA O3HAUAEN OnpedeneHue NPAe U 00SI3aHHOCMENl Yuacm-
HUKO8 CeMELHbIX OMHOUEHULE UCX0051 U3 OOUUX HAUAN U CMbICAA CEMELH020 3aKOHOOAmenbcmad.
CemeiiHOE 3aKOHOJATEIHCTBO UCXOAUT U3 HEOOXOAUMOCTHU YKPEIJIEHHUSI CEMbHU, TIOCTPOCHUS CeMeit-
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HBIX OTHOIIIEHUI. CMBIC]T CEMEMHOTO 3aKOHO/ATENILCTBA BPSI/ JIM MOKHO OIPENe/IUTh OHOW (Ppa3oi,
OH MOJKET ObITh OOHAPY:KEH JIMIIb B Pe3y/IbTaTe aHAIN3a BCEX CEMENHO-TTPABOBBIX HOPM.

[Tpu ncronb30BaHMM AHATIOTHHU TPaBa HEOOXOOMMO YUHMTHIBATh TPEOOBaHUS TOOPOCOBECTHO-
CTU, TYMAaHHOCTH, Pa3yMHOCTU U CITPABECAJIMBOCTH. Sy OLICHOYHLIC KATCTOPUH ITO3BOJIAIOT YUCCTh
oIpe/ieNieHHble OOCTOATENHCTBA KaX O KOHKPETHOW CUTYAIIH.
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§ 5. JIuTeparypa nmo cemeHHOMY NpPaBy

IMo cemeitHOMY MpaBy OMyOIMKOBAHO OCTATOYHO OOJIBIIOE KOMUYeCTBO padoT. [Tonaraem Bo3-
MOXHBIM BBIJICUTH HAUOOJIee 3HAYNTEIbHBIE, C HAIIIeW TOUKU 3PEHMS, TPY/IBI.

OCHOBOI J171s1 pa3BUTHSI HAYKU CEMEHHOTO TMpaBa Kak B Poccu, Tak 1 3a pyOekoM MOCITYKUIIO
yacTHOe npaBo [IpeBHero Puma. B cBsI3M ¢ 3TUM Ipu U3y4YeHUH Kypca Ipekae BCero HeoOX0auMO
oOpatuThcs K paboram B.M. XBoctoBa «Cucrema pumckoro mpasa. CemeliHoe ripaBo. HaciencTBen-
Hoe mpaBo» (1883), C.A. MypomuieBa «I'paxaanckoe mpaBo IpesHero Puma» (1909), «Pumckoe
yactHoe npaBo» (noa pen. M.b. Hoeuiikoro u U.C. Tlepetrepckoro (1948)).

HawnbGonbmmii Bk1aa B (popMUpOBaHME HAYKH OTEYECTBEHHOTO CEMEMHOr0 IpaBa, 6e3yCcI0BHO,
BHEC M3BECTHEUIIUI NOPEBOJIOIMOHHBIA POCCUUCKUI IUMBUWIUCT AWM. 3aropoBcKuid, CO3IaBIIMIA
HENpeB30IEHHBIN U 10 ceil JeHb Tpyl «Kype cemeitHoro npasa» (1909). M3 npoussenenuii, Hanu-
caHHbIX 0 1917 1., cneayer Takxke oOpaTWTh BHUMaHWe Ha «VIcciaemoBaHUS TIO PYCCKOMY TpaBy
cemeiitHoMy U HacneactBeHHoMy» W.I'. Opmanckoro (1877), «Ouepk 10puAMUYECKUX OTHOILICHUH,
BO3HUKAIOIIHMX U3 ceMeiHoro coio3a» K. Kasenuna (1884), «O0 OTHOIIEHUSX CYIPYTOB IO UMYIIIE-
ctBy» A.®. Kazumupa (1884), «O 6pauHOM coo3e, pacTOpkeHUH Opaka, BIACTH POAUTEIICH 1 MPOY.»
A.3. Cokonosckoro (1889), «JInuHoe 1 MMYyIIECTBEHHOE MOJIOKEHUE 3aMYy>KHEW KEHIIMHBI B TPaXk-
naHckom npase» B.M. Cunaiickoro (1910).

Henmp3s Takke He ynomsiHyTh 0 padotax K.IT. [To6emonoctieBa «Kype rpaxaaHCKOro rnpapa»
B Tpex Tomax (1896), H.C. CyBopoBa «YueOHuk nepkoBHoro npasa» (1908), B.1. CepreeBnya
«Jleku u riccnieoBaHus O JIpeBHEN ucTopuu pycckoro npasa» (1910), 10.C. 'ambaposa «I'pax-
naHckoe npaBo» (1911), I'.®. IllepieHeBrua «YU4eOHUK PYCCKOTO TpaskAaHCKoOro mpasa» (1911),
JI.U. Meiiepa «Pycckoe rpaxkmanckoe mpaBo» (1914), N.A. TlokpoBckoro «OCHOBHBIE TTPOOIeMbI
rpaxaaHckoro npasa» (1917), koTopele paccMaTprBaii MHCTUTYTHI CEMENHOIO MpaBa B KOHTEKCTE
HAyKH TPaXJAHCKOTO MpaBa, MOCKOIBKY TPAAUIIMOHHO CEMEWHOE MPABO CYUTATIOCH COCTABIISIONIEH
IPaKIAaHCKOTO TpaBa.

Hemanyio nienity B pa3BuTue ceMeilHoro npasa B Poccru BHecu coBeTckue yueHsle. 13 Tpy-
JIOB COBETCKOT'O TIeprO/ia MOKHO BBIIEIUTh «JIMUHBIE ¥ UMYIIIECTBEHHbIE OTHOIIICHUSI B COBETCKOM
cembe» H.B. PabunoBuya (1952), «Coserckoe cemeiiHoe mpaBo» B.A. Tapxosa (1963), «Cewmeii-
Hoe TipaBo» B.A. PscennieBa (1967), «OcHOBBI 3akoHOaTeIbcTBA O Opake U cembe» A.U. Ilepra-
MeHT (1969), «Cemeiinbie npaBootHoienusi B CCCP» E.M. Bopoxeiikuna (1972), «MmyiectBo
cynpyros» B.I1. Hukurunoii (1975), «3akononatenbcTBo o 6pake u cembe: [IpakTuka npumMeHeHus,
HekoTtopble Borpockl Teopun» B.II. ITlaxmartoBa (1981), KoniekTuBHYI0 MOHOrpaguio «3akoHoa-
TEeJILCTBO O Opake 1 ceMbe U npakTrka ero nmpumeneHus (k 20-netuio OcHoB KobC PCOCP)» (non
pen. JLM. 3earunnesoi, JL.I'. Ky3uenosoi, I'.\1. CtpensnukoBoii, H.M. MacnennukoBoit u b.H.
Mespuna (1982)), «Coerckoe cemeiiHoe mpaBo» [.K. MarseeBa (1985), «Borpocsl coBeTckoro
CeMEeNHOTO TpaBa B cyeOHou nmpaktuke» A.M. Benskosoii (1989).

W3 coBpeMeHHOI1 uTepaTypsl 10 TaHHOUW TeMaTuke cieayeT BbiaeauTh «CemeliHoe IMpaBo:
yueObHuk» M.B. Antokonmbckont (2013), «CemeitHoe mpaBo: yu4eOHUK ISl aKaJeMUIecKoro Oaka-
nappuata» A.M. Heuaeoii (2014), «Cemerinoe nipaBo» JI.H. ITuenmunuesoit (2014), cratsio JI.IO.
MuxeeBoil «Pa3BuTne konupuKalum pocCURCKOro ceMernHoro npasa» B kHure «Koaudukanus poc-
cuiickoro yactHoro npasa 2015 (nox pen. I1.B. Kpamennnaukosa» (2015)).

Oco60ro BHUMaHUS 3aCITyKUBAIOT KOMMEHTAPUH K KOAU(PHUIIMPOBAHHBIM aKTaM IO CEMEHHOMY
MpaBy, B YAaCTHOCTH, B COBETCKMH nepuon — komMmeHTapun K Konekcy PCOCP o Opake u cembe,
a ¢ 1996 r. — kommenTtapuu k CemeriHomy konekcy P®. B ux uncie Kommenrapuii k Kogekcy o
Opake u cembe (Tiox pen. H.A. Ocetposa (1982)), KommenTapuii k CemeitHomy konekcy Poccuiickoit
depepanmu (yueOHo-ipakTaeckuit) (mon pen. .M. Kysuenoroii (2002)), KommenTtapuit k Cemeii-
HoMmy konekcy Poccuiickoit @enepanuu JI.M. [Tuenunuesoit (2011), I[MocraTteiiHplii KOMMEHTapHiA
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k CemeiiHomy Kozekcy Poccmiickoit ®enepannm, PenepanbHoMy 3akoHy «O0 oreke U MoreunTel b
ctBe» U DenepaibHOMY 3akoHY «O0 akTax rpa)JaHCKOro cocTosiHus» (mon pen. I1.B. Kparennn-
HuKoBa (2012)).

Be3yciioBHBII MHTEPEC BBI3BIBAIOT U COBPEMEHHbIE PAOOTHI, MOCBSAIIEHHbIE OTAEILHBIM UHCTHU-
TyTaM CEMEMHOT0 TpaBa, B 4acTHOCTHU «OreKa 1 MoNeunTeNbCTBO: Teopus U rpakTuka» JI.I0. Muxe-
eBoii (rmox pen. P.IT. ManankoBoit (2004)), «IIpaBooTHOIIIEHUsI COOCTBEHHOCTH CYyIpyroB» A.B.
CrnemnakoBoii (2005), «AJTMMEHTHbIE 0053aTeIbCTBA M OOS3aHHOCTH UICHOB CEMBU: MPAKTHYECKOE
nocodue» JI.B. Tuxomupooii (ox pen. M.IO. Tuxomuposa) (2011), «ATMMeHTHbIE MpaBa 1 00sI-
3aHHOCTH WICHOB CEMbU: TTpakTudeckoe nocoodme» M.IO. Tuxomuposa (2011), «CypporatHoe mate-
puHcTBO B Poccuiickoit deneparmu: mpoOaeMsl TeOpuH U pakThKu: MoHorpadusi» T.E. Bopucooii
(2012).

W pasymeertcs, Hellb3s HE YIOMSIHYTh O TIPOU3BEICHUSIX Pa3HbIX JIET, TIOCBSIIEHHBIX 3apy0Oek-
HOMY M MEXIyHapOIHOMY ceMelHOMY mpaBy. B ux umcrne: «Borpockl Opaka u pa3Bofa B MEXIy-
HapogHOM yacTHoM mpase» H.B. Opinosoii (1960), «bpak u cembsi B MEX/1yHapOJHOM YacCTHOM
npase» (1966), «MexayHaponHas 3amuTa npaB u unrepecoB aereii» M.K. Topopeukoit (1973),
«Bpak u pa3zBon B Oyp:kyazHoM ceMeitHOM TipaBe» O.A. Xazooii (1988), «CemMeiiHble OTHOIICHNS B
MesXyHapoaHOM YacTHOM npaBe» H.A. IllebanoBoit (1995), «Cemeitnoe npaBo Poccuiickoii depe-
paluy ¥ MHOCTPaHHBIX rocynapcTB: OCHOBHblE MHCTUTYTh» (1of pea. B.B. 3anecckoro (2004)),
«CemertHoe mipaBo Ha pyOexke XX—XXI Bekos: k 20-netuio Kouseniurn OOH o npaBax pebeHka:
Marepuasisl Mex1yHapoqHOI Hay4YHO-TIpakTHueckon KoHpepeHuun» (2011), «bpaunsiii gorosop
B Poccuiickont ®enepanuu, apyrux rocygaperBax — yyactHukax Conpysxkecrsa HezaBucumeix ['ocy-
napctB 1 bantumn: YueGHo-npakTndeckoe nocodue» A.H. Jlepymkuna (2012), «MTHCTUTYT yCHIHOB-
neHus B Poccum m crpaHax EBpOIBI: CpaBHUTEIBHOE TEOPETHKO-IIPaBOBOE HccienoBaHue» JLA.
Cwmomunoii u 41.B. 3agecenckoii (2014).
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I'naBa 2. 3akj0ueHne U NpeKpameHue opaka

§ 1. IlonsaTue Opaka

3aKOHOJATEILCTBOM He onpeaesercs noHsatue opaka. Oqnako CemeiiHblil kogeke PO u apy-
r'ie HOPMaTUBHBIE TPABOBBIE AKTHI IIIUPOKO ONEPUPYIOT JTAHHBIM IMOHATUEM. [[7151 ero ysICHEeHUsI He00-
XOIUMO OOpaTUTHCS K UCTOPHU.

Tak, ©3BECTHBIN OT€YECTBEHHBIM IMBWIKCT A V. 3aropoBCKU pa3rpaHUYMBalI TP OCHOBHBIE
IpYIIbl TEOPHIA, KOTOPbIE OMpeNelisii MOHATHE CeMbU U Opaka M Bpems ux mnosieienus. [lepsas,
crapeiinas 1o BpeMeHU, TEOpHsl, Y «MCTOKOB» KoTopol crosutu baxoden, Mak-Jlennan u MopraH,
OTPHUILIAET CYILIECTBOBAHUE MHIVBUAYAJIbHOTO Opaka B ApeBHeIIee BpeMsl He TOJIbKO B MOHOTAMHOM,
HO ¥ B MOJUTaMHOUN ¢opme. B To Bpems, 0O MHEHMIO aroJIOTETOB TaHHOM TEOPUH, CYIIECTBOBAJIO
OecropsiIoyHoe MOJI0BOE OOITeHUe, MPUMEHHUTEILHO K KOTOPOMY KCIIOMb30BAJIOCH MOHSITHE «ILjIe-
MeHHOU Opak». [IpencraBurenu npyroit Teopuu, ¢ [Toctom u Kosepom Bo 11aBe, CUMTAIOT TIEPBOiA
CTyIeHblo Opaka v ceMbu Opak rpynmnoBoi. [lnems pacnagaeTcs Ha TPyNIIbl, CBsI3aHHbIE KPOBHBIM
MAaTEPUHCKUM POJICTBOM, IpuyeM Opaku (He MHAMBUIYaJIbHbIE M HE MOHOTAMHBIE) 3aKJII0YAIOTCS
TOJIBKO MEXAY THUMM TpyIIlamMH, a HE B MpeAesax KaxIou U3 Hux (k3oramusi). Tperbsi Teopus
(Becrepmapk, Crapke, KayTckuil) oTpuiiaer cyiiecTBoBaHHE HE TOJMBKO Opaka IUIEMEHHOrO, HO U
rpynnoBoro. IlepBoii cTyneHblo pa3BUTHS CEMbH alloJIOreThl STOM TEOPUU CUMTAIOT Opak MapHbIi,
MOHOTAMHBIN, XOTSI M HE UHAUBUTyaJTbHBIN .

o muenuo A.M. 3aropoBckoro, Opak MOHOTaMHBIN ¥l MH/IVBU/TyaJIbHBIN — 9TO MOCTIE/HSS CTY-
nieHb Opaka. Ero npeaiiecTBeHHUKOM CTajia maTpuapxajibHasi CeMbsl, U3 KOTOPOW OH «Pa3BUJICS BIH-
STHUEM KOHOMMYECKHUX MPUUYMH (HE BCAKOMY CPE/ICTBA MO3BOJISLIM UMETh HECKOJIBKO KEH) U PEJIv-
TMO3HBIX BO33PEHUIA, OTPHUIIABIINX TOJUTAMUI0» 28,

OnHO U3 MepBbIX MOHATUH Opaka ObuTO AaHo B I B. H. 3. pUMCKUM 10prcTOM MOJIECTUHOM,
COIJIACHO KOTOPOMY Opak — COI03 MyKa M KeHBI, 00be/IMHEHNE BCel KU3HU, OOIIeHUe B ITpaBe O0oxe-
CKOM U YEJIOBEUYECKOM.

310 omnpeeieHre COOTBETCTBYET TOJIBKO OpaKy cum manu, iOO B Opake sine manu He ObUIO
divini et humani iuris communicatio: 4yasi arHATHYECKOM CEMbE MY7Ka KEHa HE y4aCTBOBAJIa B PEJIU-
TMO3HOM KYJIbTE 3TON CEMbH, HE CBSI3BIBAJIU €€ C MYyKEM U HUKAKKE CBSI3M CBETCKOTO TipaBa®.

Briepsoie B Poccuu nonsitie 6paka Osu10 1ano B Kopmueii kaure: «Bpak ectb MykeBe U keHe
codeTaHue, CObITHE BO BCE )KU3HU, BOKECTBEHHBISI U YEIOBEUECKUSI TIPABJIBI OOITICHHE .

Cogpemertoe poccuiickoe 3aKoH00amenbcmeo He daem nonsimus opaka. B onpenenenviu Kon-
crutyuronHoro Cyaga P® or 17 mas 1995 r. Ne 26-O «O0 oTkaze B MPUHITUU K PACCMOTPEHUIO
kanoOs rpaxaanku Monunoit Bepsl [leTpoBHBI»*? 0TMeUaeTcs, 4To orpe/ie/ieHre MoHATHS Opaka —
9TO MpeporaTuBa 3aKOHOATeN s, OJHAKO MOHATHE Opaka He conepxutcs B Koncrurynum PO wu B
VHBIX HOPMATHBHBIX ITPABOBBIX aKTax. YeTKoro orpezesneHus Opaka He ObLIO JaHO M B aKTaX CeMe-
HOTO 3aKOHOJATEIbCTBA MPOIIJIOrO BEKa, 32 UCKJIIOYEHUEM HEKOTOPBbIX M3 HUX. Tak, Harpumep, CT.
12 Kopekca 3akoHOB 0 Opake, cembe u oreke (nasiee — K3o06CO PCPCP) 1926 r.3!' onpepensina Gpak
KaK HaJIM4ue TaKuX (PaKTUYECKUX OTHOIICHUH MEXIy MYKYMHOM M KEHIIUHOW, KaK COBMECTHOE
COXHUTEJIbCTBO, BE/IEHHE MIPU 3TOM COXUTEIbCTBE OOIIEro X03sCTBa, B3aMMHAas MaTepualibHas MOJI-

2 Cwm.: 3azoposckuii A.H. Kypc cemeitnoro npasa. Opecca, 1909. C. 1-2.

28 Tam xe. C. 2.

2 Cm.: Pumckoe yactHOE npaBo: Yue6nuk / ITox pen. M.B. Hosuiikoro, U.C. Iepetepckoro. M.: FOpucts, 2004.
30 cnic «KoncympranTIlmoc».

31 CY PCOCP. 1926. Ne 82. Cr. 611, 612.
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JepKKa, COBMECTHOE BOCIUTAHUE JieTeld. TpaJuilMOHHO POCCUIICKOE 3aKOHONATEILCTBO OMPEEIISLIO
Opak (depe3 ycIoBHsI, HEOOXOAUMBIE ISl €70 3aKJII0UYCHHs), a TAKXkKe TIOPSIOK 3aKTI0YeHHs Opaka.

B Hayke cyIecTBYIOT pas3jMuHBIE IMOAXOABI K omnpeneneHnio O6paka. Tak, A.W. 3aropoBckuii
paccMaTprBajl Opak B KauecTBE MHCTUTYTa 0COOO0ro pojia M Kak HOPMUPOBAHHBIH MIPABOM TOKM3HEH-
HBIT TIOJIOBO¥ COI03 MYKUWHBI M KSHIMHBL. PaKTUUECKYI0 OCHOBY Opaka, TaKuM 0Opa3oM, COCTaB-
JISIeT COXHUTENILCTBO MYXKUYHMHBI M JKeHIIMHBI2. [laBasi ompeneneHne Opaka Kak CO03a MYXKYUHBI U
JKCHIIMHBI C IIEJIbI0 COKHUTEILCTBA OCHOBAHHOTO HA B3AMMHOM COIJIAIIICHUH M 3aKJTIOUYEHHOTO B YCTa-
HoBieHHOW hopme™®, [".®. IllepmieHeBua oOpaIaj BHUMaHUE HAa YCJIOBHS, KOTOPBIM JOJKEH OBbLT
ynoByeTBopsiTh Opak. A F0.C. 'ambapoB paccMaTpuBasl Opak B IPeBHOCTH KaK HE UMEBIIMHA 0CO-
OOro 3HaYEHMs], & «IPEJICTABIISIBIINN COOOM HE YTO MHOE, KaK Pa3HOBUIHOCTb JIOTOBOPA KYILIH-TIPO-
TaKU»4,

B opuanyeckom cmbiciie K.IT. [ToGemoHocnieB ompenensin Opak Kak cCoeTUHEHNUE MYKIMHBI U
JKEHIIMHBI, OCBSIIIEHHOE OOIIECTBEHHBIM CO3HAHKEM, T. €. TTOTyYHBIIIce OpUANIecKui XapakTep. 1o
MHEHMIO [MBUJIMCTA, OpaK 3aKJII0YaeTcs 1Mo JIOTOBOPY: UM BO30YKAaeTcs JOrOBOPHOE, 00s3aTelTh-
CTBEHHOE OTHOIIICHHE, B KOTOPOM U JKeHa, U MYX B3aUMHO MPUHUMAIOT Ha ceOs1 oOs13aHHOCTH . Kak
COI03 MYKUMHBI U KCHIIMHBI C LIEJIBIO TIOJIOBOI'O BOCTIOJTHEHHS M €JMHEHUST BCEH JKM3HU ONpeIeIsiT
opak B.U. Cepreeuu. CyiecTBo Opaka MouTH He MMOJIAeTCs IOPUINISCKOMY aHATU3YC.

B cBoto ouepens H.C. CyBopoB oOpariiai BHUMaHHe Ha JOTOBOPHBIN JIEMEHT Opaka Kak MOHO-
TaMHOT'O COI032 MY)KUMHBI U JKEHIIMHBI, TPEJICTABIISIONIEr0 cOO0M HepaseibHOe OOIIeHUE B Teve-
HUE BCel )KU3HU M B3aMMHOE COYYacTHe B OOKECKOM U 4yesioBedeckoM mpase. Ho GpauHblii 1oroBop
OTJIMYAETCS OT BCEX JIPYTMX JIOTOBOPOB, BO-TIEPBbIX, TEM, UTO COACPKAHUE €r0 HE 3aBUCUT OT OIpe-
JeIeHUs] MHIMBUIYaJIbHON BOJIHM, & JaeTCsl MPUPOION Kak HEOOXOAMMOE BhIpakeHHe HEU3MEHHOIO
€CTECTBEHHOTO BJICUEHHUSI K MTPOJOIKCHUIO M COXPAHEHHUIO POJa; BO-BTOPBIX, TEM, YTO HATIPABJISETCS
HE Ha COBEpIIIEHHUE OTAEIbHBIX KaKUX-TMOO JEUCTBUI, UCTIONTHEHUEM KOTOPBIX OH MpeKparacs Obl,
MOI00HO JPYTM JIOTOBOPHBIM 00SI3aTeNIbCTBAM, a HA B3AMMHOE «JJOTIOTHEHHE» IBYX JIMYHOCTEH 110
BCEM CTOPOHAM YeJIOBEUEeCKOW KU3HU U Ha BCIO KU3HB?.

HWcxonst U3 aHamM3a pa3iiMYHbIX MOIXOI0B K ONpeIe/ieHNI0 Opaka JaHHOEe MOHSITHE MOXKHO pac-
CMaTpUBATh B Y3KOM U IIMPOKOM CMBICJIE, B TIPABOBOM M COLIUATILHOM. B couuanbHom 3HaveHuu Opax
npeocmasasiem coooli MHO20ZPAHHOe SI8AEHUe U OX6ambleaem PuU3UON02UMeCKULl, OYXOBHbIL, IKOHO-
MUMeCKUli, NPABOBOU, a UHO20A U PeAuUO3HbIL acnekmbl . [171s1 opuctipyieHIIMY 3HaYeHe UMEIOT KO-
HOMHYECKHI U MPABOBOM aCHEKThbl, KOTOPBIC BOILIOMIAIOTCS MPEXKIE BCETO B OCOOBIX UMYIIIECTBEH-
HBIX OTHOIIEHUSIX MEK/Iy CYIPyraMu.

B y3K0M cmbicIie, T. €. IPUMEHUTENBHO TOJIbKO K 3aKoHonatenbctBy Poccuiickoi ®eneparmy,
OpaK — Mo CO3 MYMNCUUHBL U HCEHUNUHDL, 3APEUCIPUPOBAHHBIN NPU COONOOEHUU ONPEOeNeHHbIX
YCAOBUTL 8 OP2AHAX 3ANUCU AKMO8 2PANCOAHCKO20 COCMOSIHUSL U NOPOHCOAIOUAUT 83AUMHbBIE NUUHBIE
HeUMYUjeCmeeHHbvle U UMYuwecmeeHHvle npasa u oosizanHocmu . JlaBasi orpeneneHne Opaka B IIHUPO-
KOM CMBICJIE, MBI HE MOXEM OTrpaHUYMBAThCS UCKITIOUMTEIFHO HOPMaMU 3aKOHO/IATeNIbCcTBa Poccuii-
ckoit denepainu, a cjie0BaTeIbHO, TOBOPUTH JIMIIh O MOHOTAMHOM Opake, YUUThIBast, YTO B COOTBET-
ctBuM co cT. 158 CK P® npusHaiotcst Opaku, 3aKIoueHHbIe 3a rpeaenamu Poccuiickoii ®enepanum,
€CJIM [TPU STOM COOJTIOfIEHBI TPeOOBaHMSI 3aKOHOIATEILCTBA CTPaHBI 3aKJIOUCHUS Opaka, B TOM YKCIIe
Y TIOJIUTaMHbIe OpaKy.

32 Cwm.: 3azoposckuii A.U. Kypc cemeitnoro npasa. C. 5-6.

3 O Hlepwenesuu I'.@. V4eOHUK PYCCKOTO rpakJaHcKoro npasa. M.: 3a. 6p. Bammvakoseix, 1911.

*r amobapos FO.C. I'paxnanckoe npaBo. O6mast yacte. CII6., 1911 // CIIC «["apaHT».

35 Cm.: Iodedonocues K.1I1. Kypc rpaxpaanckoro npasa. B 3 1. CII6.: Cunonasnbhas tunorpacgust, 1896 // CTIC «apaHT».

36 Cm.: Cepeeesuu B.1. Jlexiwyn n ricciefioBaHus 0 ApeBHeH uctopru pycckoro npasa. CI16.: Tun. M.M. Cracionesuua, 1910 //
CIIC «I"apaHT».

37 Cm.: Cyeopos H.C. YueOnuk nepkoBtoro npasa. M.: [Teuatnst A.J1. Cuerupeon, 1908 // CIIC «I'apaHT».
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CTOpPOHHUKM TIO3UIIMU PACCMOTpEeHUs Opaka Kak CIHEJKM OCHOBBIBAIOTCS HAa TOM, 4TO K
MIOPSIIKY 3aKJIIOYEHUs] Opaka, YCJIOBHUSIM €ro JAEHCTBUTENIBHOCTH U MPEKPAIEHUsT TPEeIbsBIISIOTCS
orpezienieHHble TpeOoBaHust. HekoTopble OpauHble OTHOIIEHUSI MOTYT PETYJIMPOBaThCsl HA OCHOBAaHHUU
JOTOBOpA: UMYILIECTBEHHBIE OTHOIIIEHUsI B OpaKe M IMOCIIe er0 pacTOPKEeHUSI.

PaccmarpuBast Opak Kak cTaTyc, MOXHO FTOBOPUTH O TOM, YTO OH MpUOOpeTaeTcs CyObeKTOM B
pe3yJIbTaTe COBEpIIeHHs MPEANMCAHHBIX 3aKOHOM JeiicTBri. O0magaHue STUM CTaTyCOM MO3BOJISIET
OTHECTU CyObeKTa K KaTerOpHH KeHATBIX JTofei .

CTOPOHHUKY MO3UIIMH, COIIACHO KOTOPOH Opak — 3TO MHCTUTYT 0COOOTO POJa, CChUIAIOTCS Ha
TO, YTO OpaK UMEET LEJIbI0 He CO3/IaHe UMYITIECTBEHHBIX TIOCEACTBUM, a MPEk/Ie BCErO HPaBCTBEH-
HOE, IyXOBHOE cofiepkaHue. BoJBIMHCTBO OTHOIIEHUH, KOTOPbIE BO3HHUKAIOT B Opake, He peryJmpy-
I0TCSI TTPABOM.

Bo3sBpamasich K paccCMOTpPEHMIO MOHSATUSI Opaka MPUMEHHUTENIbHO K POCCHICKOHM IMPaBOBOM
CHCTeMe, CIIeTyeT YIeCTh, UTO Opak — TO IPUIANIeCKUid (haKT, TPABOOTHOIIIEHHE M MHCTUTYT CEME-
HOTO TIpaBa.

Kak ropuouueckuii gpakm 6pax — 3mo pazHo8UOHOCHb AKMA 2PAHCOAHCKO20 COCMOSIHUSL, 3ape-
2UCMPUPOBAHHOZ20 8 YYCHAHOBAEHHOM 3AKOHOM NOPSIOKE, 4 UMEHHO BONEUZBABNECHUE MYHCUUHDL U HCEH-
WUHBL HA B03HUKHOBEHUE MEHCOY HUMU NPABOBbIX OMHOULEHULI, OCHOBAHHbIX HA AUUHOM d/eMEHme.
B kauecTBe 1opuandeckoro akta 6pax uHozoa paccmampuearom kaxk cocmosinue (Ppa3sHOBUIHOCTD
IOPUIMUYECKOTO (haKTa HApsILy C JEUCTBUSIMU U COOBITHSIMH).

Kax npasoommuouwierue Opak — 3mo ypezyauposarvie 3aKOHOOAMENLCMBOM NUUHbLE HEUMYUe-
CMBEHHbIE U UMYUECNBEHHbIE OMHOUEHUS MEHCOY CYNPY2aAMIU.

Bpak kax uncmumym cemetinozo npasa

38 Cm.: I'paxiaHcKoe 1 TOproBoe npaBo Kanuraauctudeckux rocygapers / Iloa pea. E.A. BacunseBa. M., 1993. C. 517.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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