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B xHMre aHanu3upyeTcs pa3BUTHE MHCTUTYTa BO3MEIICHHS YOBITKOB KaK

BU/JIA TPAKJAHCKO-TIPABOBOM OTBETCTBEHHOCTU Ha 3Tare CYHIECTBEHHOTO
pechopMHpOBaHKS POCCUICKOTO I'PaKJAHCKOTO 3aKOHOJATENIbCTBA. ABTOP, HE
OTrpaHUYMBASICh UCCIIEOBAHUEM OOITUX BOITPOCOB B3bICKAHUS YOBITKOB KaK
JEHE)KHOTO 00s13aTeIbCTBA, pacCMaTpUBaeT CrieliipuKy UX BO3MEIICHHS B
OCHOBHBIX I'DaKJAHCKO-TIPABOBBIX MHCTUTYTAX: HEIEWCTBUTEIBHOCTD CIIENIOK,
pacTop:keHHue IOroBopa, HEOCHOBATEIbHOE OOOoraleHne, 0aHKPOTCTBO | T. .

B xHHMre paccMoTpeHbl aKTyasIbHbIE BOITPOCH YCTYIIKH MpaBa TpeOOBaHUS HA
BO3MeIlleHNe YOBITKOB, HauKCcIeHre TpolieHToB 110 cT. 395 'K P® Ha moroBopHbie
Y BHEIOTOBOPHBIE YOBITKH, BO3MEIICHUE YOBITKOB B 3¢MEIbHBIX OTHOIICHUSX U

B YCJIOBUSIX MH(IISINM, pa3rpaHUUeHue IeHe:KHOTO 10ra U YOBITKOB. [1Inpoko
npeacTaBiieHa mpakTuka Breiciero ApoutpaxkHoro Cyna PP u dpenepanbHbix
apOUTpaXHBIX CydoB OKpyroB.KHura mpenHa3HadeHa U1l TPaKTUKYIOIMIMX IOPUCTOB
— Cy/ied, COTPYAHUKOB rOCyJapCTBEHHBIX U MYHUIIMIAJIBHBIX OPraHOB, aJJBOKATOB,
IOPMCKOHCYJIBTOB, a TaK)Ke HAYIHBIX PaOOTHHUKOB, MpernofaBaresieid, aCIMpaHTOB U
CTYJIEHTOB IOpUIMYECKUX BY30B. by/eT nHTepecHO 1 MoJie3HOM /1Sl BCEX I0PUCTOB,
MHTEPECYIOIIMXCS podieMaMu TpakJIaHCKOW OTBETCTBEHHOCTH.

© Ioopaues /1. B., 2012
© IOctutmapop™m, 2012
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1. B. Jloopaués
Pa3BuTHE HHCTUTYTA BO3MeNIeHNsI YObITKOB
B CBeTe MOJePHHU3ANUN POCCHICKOr0
IrpakJIaHCKOro 3aKOHOJAaTeJIbCTBA

IIpeaucaosue

CripaBeiIMBOE PEryJIMpOBaHUE IOPUIAYECKON OTBETCTBEHHOCTH UMEET MEPBOCTENIEHHOE 3Ha-
YeHUue ISl YKPEeIUIeHWs] HDaBCTBEHHOTO MOPsI/IKa B OOINECTBE, TaK Kak 000CHOBAaHHOE TIPUMEHEHHUE
HaKa3aHUs CrocoOCTBYeT 3(P(HEKTUBHOMY MCIPABJICHUIO TPABOHAPYIIIUTENS U YCTPaHEHHIO HeOJ1aro-
MIPUSITHBIX TTOCJIEACTBUI TPABOHAPYILIEHHUSI.

Bo3mertieHre yOBITKOB sIBJISIETCSI OCHOBHBIM BHJIOM I'PaXJaHCKOM OTBETCTBEHHOCTH, TTOSTOMY
MPaBUJIbHOE MMOHUMAHUE €ro CYIIHOCTH U XapaKTepHBIX Ka4ecTB TPYAHO IMepeoreHuThb. ['paxkiaH-
CKasl OTBETCTBEHHOCTb, OY/lyYHl Pa3HOBUIHOCTHIO IOPUINUYECKON OTBETCTBEHHOCTH, XapaKTepU3yeTcsl
OOIIMMHU TIPU3HAKAMU TOCIIETHEN ¥ UMEeT OTIMYMTENbHbIe YepThl. K pomoBbIM NpU3HAKaM Tpax-
JAHCKOW OTBETCTBEHHOCTH (M, COOTBETCTBEHHO, BO3MEILIEHUs] YOBITKOB) OTHOCHUTCS, MPEXkK/IE BCEro,
TO, YTO OHA TPEJICTABIISET COOOH HakazaHue, 3aK0YaIeecss B IPUMEHEHUH K IIPABOHAPYIITUTEITIO
JIMYHBIX, OPTaHU3ALMOHHBIX WJIM UMYIIECTBEHHBIX JIMILEHUI. OTBETCTBEHHOCTh — 3TO BCErja JOMOJ-
HUTEJIbHOEe 0OpeMeHeHHe, KOTOPOro JIMIO He MOHECIIO Obl, e Obl He COBEPIIMIO MTPaBOHAPYIIIE-
Hud. CrienduKa rpaxJaHCKON OTBETCTBEHHOCTH BBIPAKAETCS B TOM, UTO OHA MPE/IHA3HAYEHA, IT1aB-
HBIM 00pa30M, JIJIs1 BOCCTAaHOBJICHUsI HAPYIIIEHHOTO TIpaBa notepriesiiero. [103Tomy ocHoBaHUEM st
B3bICKaHUsI YOBITKOB MOXET ObITh HAPYIIIEHUE TOJIBKO TAKUX TPAB U MHTEPECOB, KOTOPBIE MOTYT OBITh
BOCCTAHOBJICHbl TAKMM B3BICKAHHEM, BO3MEIIIEHHE AOJKHO OOpalaThCsl UCKIIOUUTENBHO B MOJB3Y
MOTEePIEBIIEro, a KOMIIEHCAIHS IPUUYMHEHHBIX UMYIIIECTBEHHBIX MOTEPD JI0JKHA ObITh, C OJHOM CTO-
POHBI, TIOJIHOM, a C APYTOil — HE BLIXOAUTD 32 PAMKH (PaKTUUYECKU IPUIMHEHHOTO Bpeaa. [IpaBuibHOe
MOHVMaHKE BO3MEICHUs YOBITKOB TIO3BOJISIET OTTPAHUYKTH 3Ty (DOPMY OTBETCTBEHHOCTH OT JPYTHX
BUIOB OTBETCTBEHHOCTH, 4 TAKKE OT CAHKIIUM, HE SIBJISIONIMXCS OTBETCTBEHHOCTBIO, U CO3aTh aieK-
BaTHOE MPABOBOE PEryIMPOBaHIE.

K coxanenuio, nedcTByioliee 3aKOHOAATENCTBO HE OTJIMYAETCS MMOCIEA0BATEIHOCTHIO B
3aKperieHUH OCHOBOIIONATAOIIUX KAYeCTB BO3MEIIEHHST YOBITKOB KaK BUJAa OTBETCTBEHHOCTH, UTO,
€CTECTBEHHO, CKa3bIBa€TCsl HA KaYeCTBE MPABOIPUMEHUTENILHON MPAKTUKE. YUUTHIBAs 3TO, MPOBE-
nennoe [1.B. [IoOpau€BbIM HayyHOE WCCIIEJOBAHUE CYITHOCTH KOMITCHCAIIUKM YOBITKOB UMEET OOJIb-
110€ TEOPETUUYECKOe U MPpaKTUYecKoe 3HaueHre. HemanoBaxHO To, 4TO aBTOp aHATU3UPYET pa3BUTHE
YKa3aHHOTO BHJIa OTBETCTBEHHOCTH HA 3Tarle CyIIeCTBEHHOTO pepOPMUPOBAHUS POCCUIICKOTO Ipaxk-
JAHCKOTO 3aKoHojaTenbcTBa. Hayunas u nmpaktudeckas neHHoctbh padotsl 1.B. lobpauéBa Beipaka-
eTCsl TAK)KE B TOM, UTO OH, HE OIPaHUYMBAsICh MCCIIEIOBAHUEM OOIIMX BOIMPOCOB B3bICKAHUSI YOBIT-
KOB, PAaCCMaTpUBaeT Crieliu(prKy UX BO3MEIIEHUsI B OCHOBHBIX I'PaXkJAHCKO-ITPABOBBIX MHCTUTYTAX:
HEJIeCTBUTENILHOCTD CAEJIOK, PACTOPKEHUE IOTOBOpa, HEOCHOBATEIbHOE OOoraileHue, 0aHKPOTCTBO
UT. 1.

[Nonaraem, kaura «Pa3BuTHe WHCTUTYTAa BO3MEIIEHHUS YOBITKOB B CBETE MOJEPHU3AIMU POC-
CHUIACKOTO TPaskIaHCKOTO 3aKOHO/ATeIbCTBAa» OydeT MHTEPECHOH U MOJe3HOM /17151 IOPUCTOB, UHTEpe-
CYIOIIUXCSI TPOOIEMATHKON I'PakIaHCKOW OTBETCTBEHHOCTH.

IO.B. Pomaneu,

O0OKMOp 10pUoUHecKUx HayK
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BBenenne

Moum pooumensim — [Joopauésy Buxmopy [lasrosuuy,
Jlobpauésori Tamvsine Muxaiinogre,

cecmpe — Anexceesoli Hamanve Buxkmopoene
TIIOCBALJAETCA

AKTyaJlbHOCTh T€MbI HCCJIeIOBAHUST 00YCIIOBJICHA HEOOXOIMMOCTHIO JaJIbHEHIIIErO COBEP-
IIEHCTBOBAHUSI POCCUICKOTO TPasKAaHCKOTO 3aKOHOIATEIbCTBRA.

Jns1 U3MeHeHUu B 1IeJIOM MPaBOBOW 0a3bl M B YACTHOCTH TPaKJAaHCKOTO 3aKOHOAATENhCTBA
nociyxkunu Koncrurynus Poccuiickoit @enepariviv v KpynHble KoaudUIMpoBaHHbIe akThl. HOBBIN
I'paxnanckuin konekc Poccuiickon ®@enepaunu (nanee — 'K P®) Bo3ponun uaen yacTHoro rnpasa,
YCTAaHOBUJI PHIHOYHbBIC MPUHIIMITEI SKOHOMHUECKUX OTHOIICHUH, BBEJ HOBbIC WM JaBHO 3a0bIThIC
IPaXJAHCKO-TIPABOBbIE MHCTUTYTHI.

B.®. fkoBneB crpaBeJIMBO yKa3blBaeT, YTO HA JAHHBIA MOMEHT B HallleM OOIIECTBE HeT
HUYero Oojiee BaKHOTO, YEM YCTAHOBJIEHHE MPABOBOTO MOPSI/IKA, IPABOBOrO OOIIECTBa, MPaBOBOM
PBIHOYHOU SKOHOMHKH. CerofHs y Hac eCcTb He TOJIbKO HEOOXOIMMOCTh, HO U BO3MOXHOCTh TIpH/Ia-
HUSI TIPaBy UCTUHHOTO €ro 3HaYeHus .

Kak ormeuaet B.®. fIkoBnes, B Poccuu 1o cyIecTBy NMosiBUJIMCh HOBOE TOCYIAPCTBO U HOBasl
npaBoBasi cuctemMa’. 1o, B CBOKO OYepe/ib, MOBJIEKJIO U3MEHEHNE COJePKaHM I'PakIaHCKOTO MpaBa.
B cBs3u ¢ yem nipejicTaBiisieTcss HEOOXOIMMOW Hay4vHasi, 3aKOHO/IaTe/IbHAsT Pa3padOTKa U CO3JaHue
TaKMX TPABOBBIX MEXaHU3MOB, KOTOPHIE MO3BOIMINA Obl HauOoJIee MOJHO 0OECTIeUnTh HaJljIexalnee
UCTIOTHEHUE 00513aTeNbCTB, a[ICKBaTHBIE MEPhI pearnpoBaHusI Ha UX HapyIIeHHe.

Crnenyer OTMETUTh ONIPEJESIEHHYIO TACCUBHOCTD HAlllel HAYKH, KOTOpasi Cephe3HOrO MHTEepeca
K BOIIPOCaM O B3bICKAHUU YOBITKOB TIOKa, K COKaJICHUIO, He UCTIbIThIBacT. HaM KpaiiHe He XBaTaeT He
TOJIBKO Cy/IeOHOM MPAaKTUKU, HO M HAYYHOTO MHTEpeca K JaHHOH MpoOieMaTHKe.

B pe3synbrare Takoro TpaaMIMOHHOIO B3MJIsa MPU OTCYTCTBUU CKOJIBKO-HUOYIb CYIIECTBEH-
HBIX TEOPETUIECKUX Pa3padOTOK B JaAHHOM 00JIACTH U BBIHECEHUH MHOTOUMCIIEHHBIX Cy/IEOHBIX pellie-
HUIA 00 OTKa3e B YJOBJIICTBOPEHUN TPeOOBAHUIA O BO3MEIIEHUN YOBITKOB HAOMIOAETCSl HEJOOIICHKA
9KOHOMMYECKOT0 MOTEeHIMANIa JAHHOTO UHCTUTYTA U, KaK CJIeACTBHE, TEHIEHIIMS OTKa3a YYaCTHUKOB
000pOoTa OT €ro MCIHOJIb30BaHKs M OOpallieHre K JpyruM, 0ojiee MpoCThIM Crioco0aM 3alyuThl TPax-
JAHCKUX TPaB.

Hanporus, Hanipumep, B aMepUKaHCKOU ITPABOBOM CUCTEME CTAIKMBACIILCS C OTPOMHBIM I1J1a-
CTOM Cy/IeOHOM MPAKTUKU, yYeOHUKAMU U OECUKMCIICHHBIM KOJTMUECTBOM HAYYHBIX CTaTel, €KEroHO
MyOJUKYIOUIMXCSI B COTHSIX HAayYHBIX JKypHAJax, U JIETKO Y3HAaTh, KAKUMH KOHKPETHO JOKa3aTellb-
CTBaMH CJielyeT 0OOCHOBBIBATh TOT UJIM UHOU BUJT YOBITKOB.

Hacrosiimas pabota HaripapiieHa Ha IPeoAoJieHHe TaKOW MACCUBHOCTY HAyKH Y MPU3BaHa MpU-
BJIeYb IIMPOKUE MACChl HAYYHOW OOIIECTBEHHOCTU K Pa3IMYHbIM MTPOSIBJICHUSIM KaTerOpPUU YOBITKU.

OpnHa u3 o0IMX MpodyieM B 00513aTeIbCTBEHHOM TpaBe, MMEIOIINX JIABHIOK UCTOPHIO, — 000C-
HOBaHUE HEOOXOIMMOCTU Pa3rPaHUYEHUs] U pa3fesieHds TaKUX MOHSATHUH, KaK OIT U OTBETCTBEH-
HOCTb 34 HEUCIIOJIHEHNE 00513aTeIbCTBA.

Jlymaetcsi, 94To JajibHelIIIee COBEPIICEHCTBOBAHKE MIPABOBOTO PETYJIMPOBAHUS JEHEKHBIX 0051
3aTesIbCTBEHHBIX OTHOIIEHUI HEBO3MOKHO O€3 MCCIIeIOBAHUSI COOTHOIIEHUS I'PaX JAaHCKO-TTPABOBBIX
KaTeropyii JIEHeXKHOTO JIOJITA M YOBITKOB, Y€MY M TIOCBSIIIEHA HACTOsIIasi padoTa.

! Cm.: SIkosnes B.®. O cucremHoM npumeHenuu npasa // Becthuk BAC P®. — 2007. — Ne 3. - C. 4.
2 Cwm.: SIxosries B.®. O NPaBOBOM crcTeMe coBpeMeHHoN Poccun // luBuiMcTHYeCKHe 3alIMCKU: MEXBY3. €O. Hayd. Tp. — Bim.
3-M,,2004.-C. 15.
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OTMeueHHBIE MOTOKEHHSI TTPEAOTIPEICTUIN BHIOOP U pa3pabOTKy TeMBbI MCCIIEI0OBaHMS], TIOCTa-
HOBKY €ro 1ieJIeil 1 3a/1au.

3HAYNTENILHOE MECTO B UCCIIEIOBAHUM 3aHUMAIOT TPOOJIEMBI, TT0 KOTOPHIM BEIyTCSI TEOPETH-
YecKue JUCKYCCHH MO0, IO MHEHUIO aBTOPa, KOTOPbIE HYKAAIOTCS B 00CYXKJEHUH U PELIEHUH, XOTSI
B JIUTEPAType OHU U HE BBI3BIBAIOT CIIOPOB.

Iean u 3axaun uccaenoBanusi. Llenp HaCTOAIIEro0 MCCIENOBAaHUSI COCTOUT B BBISIBJICHUM,
MIOCTAHOBKE M pa3pelleHny TEOPETHUECKHUX U MPAKTUIECKUX TMPoOJieM, CBS3aHHBIX C OIpeie/ieHUeM
MIPaBOBOM MPUPOIB! YOBITKOB M yYacTHsl B TPaXJaHCKOM 0OOpOTe JaHHOH I'paKIaHCKO-TIPABOBOM
KaTeropvu; COOTHOIIEHU S TPakJaHCKO-TIPABOBBIX KATETOPHIA AEHEKHOTO JIONTa U YOBITKOB.

3amayu uccienoBaHus:

1) BBISIBUTD MPABOBYIO IIPHUPOAY YOBITKOB;

2) onpeseNuTh COOTHOLIIEHUE MEK/1y AEHEKHBIM JIONTOM U YOBITKaMHU;

3) pacKkpbITh OCOOEHHOCTH MPUMEHEHHs YOBITKOB B HanOoJee paclpOCTpaHEeHHBIX Ha IMpak-
THKE CyIeOHBIX CIOpax, CBSI3aHHBIX C HAYMCJIEHHEM IPOLICHTOB 3a IMOJIb30BAHUE UY)XKUMH JECHEK-
HBIMU cpefcTBamu 10 cT. 395 'K P®; HecocTosTenbHOCTHIO (OaHKPOTCTBOM); YCTYIIKOH MpaBa Tpe-
O0BaHUs YOBITKOB; BBISIBUTH OCOOCHHOCTU NMPUMEHEHHS YOBITKOB c(pepe 3eMeTbHBIX OTHOIIEHUN U
BO3MENIEHHS YOBITKOB B YCIIOBUSIX MH(IISLIUY.

CtpykTtypa uccienopanusi. CucremMa NOCTaBJICHHBIX HAYYHBIX 33/1a4 HAXOIWUT OTPaXeHUE B
CTPYKType HacTtosiiel padboTsl. Bech MaTepuast ucciieoBaHust pa3oUT Ha TPH IJ1aBbl, KOTOPBIE MOA-
paznensiiotcs Ha naparpadbl. B KoHlle paOoThI PUBE/IeH CIUCOK UCTIONB30BAHHOM JIMTEPATYPHI.

MeTtopnoJiorus uccjenosanus. VcciegoBaHyue nNpoBeJeHO Ha OCHOBE METOJOB IMAJIEKTHYe-
CKOTr0, ICTOPHUYECKOTO, KOMITIEKCHOTO, CHCTEMHO-CTPYKTYPHOT'O aHAJIM3a, a TAKXKe CIIOCOOOB TOJIKO-
BaHMsI HOPM M KaTeropuil B IIpaBe, B YaCTHOCTHU MOCPEICTBOM (POPMaIbHOW JIOTUKU M CPABHUTEIIb-
HOT'O MTPaBOBE/ICHHUSI.

TeopeTH4ecKyrd OCHOBY HMCCJEJOBAHHMSI COCTABWIM HAay4YHbIE TPYIbl OTEYECTBEHHBIX W
3apyOeKHBIX [IMBUJIUCTOB.

B cBoeil TeopeTnyeckoi OCHOBE HacTosIask padoTa onrpaeTcsi Ha paboThl JOPEBOMIOIIMOHHBIX
poccurickux npaBoseoB — E.B. Bacekosckoro, II.[1. I'puma, A.C. Kpusuosa, [I.1. Meiiepa, K.II.
[Mo6enonocuena, N.A. TTokposckoro, B.H. Cunaiickoro, I'.®. IllepiieHeBuya u p.; TpyIbl U3BECT-
HBIX 3apyOekHbIX MpaBoBeioB — B. AHcoHa, E. 'omame, I'. epuOypra, 3. [Ixenkca, X. Kena, I'.
Jlacka, ®. Jlopmana, K. Mopanabepa, @.K. CaBunbu, E.A. ®apHcBopTa u ap.

ABTOpPOM IIMPOKO HMCHOJIB30BAHBI MCCIEJOBAHUSI OTEYECTBEHHBIX YYEHbIX-IOpUcTOB: M.M.
ArapkoBa, C.C. AnekceeBa, b.C. AutumonoBa, B.A. benoa, M.U. Bparunckoro, E.A. BacusnbeBa,
B.B. Bacbkuna, B.B. Butpsuckoro, C.H. Bparycs, B.I1. I'pubanosa, B.C. EsteeBa, H.[I. Ero-
posa, JL.I'. E¢pumonoii, O.C. Uodde, A.I'. Kapanerora, A.C. Komaposa, O.A. Kpacapuukona, JI.A.
Jlynua, .I'. JlaBpoBa, O.I'. Jlomunze, C.K. Mas, H.C. Maneuna, B.I1. Mozonmuna, U1.b. HoBuii-
koro, JI.A. Hoeocenosoii, E.A. [TaBnonckoro, A.4. Iunaunr, B.U. ITyrunckoro, E.C. Pamesckoro,
M.T".Pozen6epra, 10.B. Pomannia, O.B. CasenkoBoii, O.H. CagukoBa, C.B. Capoamna, B.JI. Creca-
peBa, K.M. Ckrnosckoro, E.A. Cyxanosa, B.A. Tapxosa, M.B. Temokunoi, B.C. Toncroro, E.C. Tup-
ckoit, [1.0O. Ty3oBa, B.A. Xumuuena, P.O. Xandunoii, B.A. Xoxsnosa, I'.B. Xoxnosoi, JI.A. Yero-
Baaze, B.®. fxosnesa, K.b. fpomenko u np.

HopmaTtuBHO-nIpaBoBasi 0CHOBA UCCJEI0BAHUSI COCTOUT, MPEK/IE BCETO, U3 POCCUICKOTO
IPaKIAaHCKOTO 3aKOHOJATEbCTBA, IPAXKIAHCKOTO M TOPrOBOTO 3aKOHOAATENbCTBA pPsAda 3apyOesk-
HbIX crpaH (I'epmanun, @panuuu, Anrmuu, CIIA u gp.), MexXIyHapOAHO-TIPABOBBIX JIOKYMEHTOB,
a nmeHHo Konsennmu Opranmzaimu O6beaquHeHHbx Harpii o Joropopax MexIyHapOIHON KyTUIH-
MpOJIa)k TOBApoB (nayiee — BeHckas KOHBEHIMS)?, MekIyHApOTHBIX aKTOB HErOCYJapCTBEHHOTO

3 KoHBeHums Opranusarmn O6bearHeHHbIX Hatuii o qoroBopax MeskyHapoaHO# KyIui-mipojaxu toBapos ot 11 anpess 1980.
(Bena) (Joxyment A/CONF. 97/18, Annex 1) // Benomoctu CCCP — 1990. — Ne 23. — Cr. 428.
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pEryJIMpoBaHUsl, B YACTHOCTH TaKMX aKTOB, Kak [IpMHIMIIBI Mek/1yHapOIHBIX KOMMEPUECKUX JOTO0-
BopoB (nanee — [Mpunrmnsr YHUIPYA)*, a Takke BHyTpeHHHUX akToB EBponerickoro coo3a, Harpu-
Mep, [IpyHIMIIOB eBpOIecKOro JoroBopHoro mnpaesa (nanee — [punimmsr EIT)S.

dMnupuUIecKass 0CHOBa HcceqoBanus. brula mpoananu3upoBaHa 1 0600IeHa Kak ogu-
[MajIbHasl, TAK U HEOmyOIMKOBaHHAsI CyAeOHO-apOUTpaXHAs MPAKTHKA MO MPUMEHEHHUIO I'PaXaaH-
CKO-TIPaBOBBIX KaTeropru yOBITKOB, B YaCTHOCTH MH(OPMAIIMOHHBIE MMMCbMa U iocTaHoBeHus [1pe-
suauyma Beicero Apourpaxuoro Cyna P®, nocranoenenus deepaibHbIX apOUTPakHBIX CYIOB
okpyroB Poccuiickoit ®enepanun (Ceepo-Kaskasckoro, Ceepo-3anaaHoro, Bonro-Bstckoro u

ap.).

4 IMprHOUITE MeX TyHAPOAHBIX KOMMEPUYECKHX JOTOBOPOB, MOATOTOBIEHH MEX/IyHAPOJHBIM HMHCTUTYTOM YHU(HKAIME YaCTHOTO
npaBa (Pum, mait 1994.) // TIpuHIMIEL MK TyHApOJHBIX KOMMEpUecKUX 1oroBopos / nep. ¢ aHr1. A.C. Komaposa. — M.: MexayHap.
LEHTp (PUH. — 9KOH. pasBuTHs, 1996.

5 IMpunume! eBponelickoro porosopHoro mpasa. Y. I u II. 1999 / nep. nox Hayu. pea. b.1. Ilyrunckoro u A.T. Amuposa //
Becrauk BAC P®. — 2005. — Ne 3. — C. 125-177; Ne 4. — C. 152-177.

8



. B. IoGpaueB. «Pa3BuTue MHCTUTYTa BO3MEUIEHUS YOBITKOB B CBETE MOJEPHU3ALMH POCCUICKOTO I'PaskIaHCKOTO 3aKO-
HOZIATEJIbCTBA: HAYYHO-TIPAKTUYECKOE TTIOCOOUE»

I'nasa 1
IloHsiTHE M colepKAHUE IPAKIAHCKO-
NPaBOBOIl KAaTeropuu yObITKOB

1.1. IlonsaTHE YOLITKOB 1 UX XapaKTePHCTHKA KaK
MepPbI IPaKIaHCKO-IIPAaBOBO OTBETCTBEHHOCTH

WHCTUTYT rpaskIaHCKO-ITPABOBOM OTBETCTBEHHOCTH Ha MPOTSKEHUHM CBOETO CYIIECTBOBAHMSI
BBI3bIBAET HAUOOJIbIIIeE KOTMYECTBO AUCKYCCHIA.

[MoHsITHE OTBETCTBEHHOCTH COMPOBOXK/IAIO I'PakJAHCKOE OOIIECTBO HA BCEM ITyTH €ro pa3Bu-
THSI ¥ BUIOM3MEHSIOCh BMECTE C Pa3BUTHEM MMYIIIECTBEHHBIX OTHOIIICHNI. BO3HUKHYB KaK JTMYHOE
oOpeMeHeHre JTOMKHUKA, OTBETCTBEHHOCTh MEPEpociia B OIpe/ie/ieHHbIe UMYIIIECTBEHHbIE oOpeMe-
HEHWs, U3 JIAHHOW KaTeropuu MPaKTHUYECKU MCYE3 JIMYHOCTHBIN 3IeMeHT. BBUIY MPOU3OIIIEIIIuX
W3MEHEHHI BO3HHKJIA TOTPEOHOCTh B OOBSCHEHUH IOPUANIECKOM CYITHOCTH IPaKIaHCKO-TTPAaBOBOM
OTBETCTBEHHOCTHU.

B nuBuimcTiKe chOPMUPOBATIOCh HECKOJIBKO MO3UIIMN OTHOCHUTENIBHO MPABOBOM MPHPOLIbI
IpaXxJaHCKO-TIPABOBOM OTBETCTBEHHOCTH. Pa3sHOOOpa3ue MHEHHI B ONPEIC/IEHUH TPaKIaHCKO-TIpa-
BOBOW OTBETCTBEHHOCTH SIBJISIETCS CJIEJICTBUEM Pa3IMUHBIX LIEJEH, ISl KOTOPBIX MCCIIEAYeTCsl IaH-
Hasl KaTeropusi.

B./. CuHaiickuii oTMeYaJsl, 4TO I'pakJIaHCKasi OTBETCTBEHHOCTh BBIPAXAETCSl B BO3HArPaX/Ie-
HUY MPUYMHEHHOTO UMYIIECTBEHHOrO Bpeal.

B.A. TapxoB OTBETCTBEHHOCTh PACCMATPHBACT KaK PErYIMPYEMYIO IPABOM OOA3aHHOCTD JIaTh
OTYET B CBOMX JEHCTBUSIX, OYIYT JI OHU MPOTUBOMPABHBIMU WJIA TIPABOMEPHBIMU .

Cy1iecTByeT TOYKa 3pEHUsI, COIIACHO KOTOPOW CYIIECTBO MMYILIECTBEHHON OTBETCTBEHHOCTH
3aKJTI0YaeTCsl B HeN30€KHOCTH BO3MEIIIEHHU I TPUYMHEHHOTO Bpeia, B PUHYUTETLHOCTH CaMOM 0051-
3aHHOCTH, BO3HUKAIOIIEH U3 (hakTa MpaBOHAPYLIEHHS, OT KOTOPOH MpPaBOHAPYIIUTEIb HE MOXET
OCBOOOIUTHLCA MHAYE, KAK BHIIOJIHUB ees.

B.®. SIkoBjeB cuMTaeT, YTO TPaXkIAaHCKO-TIPABOBasi OTBETCTBEHHOCTh — 3TO YCTAHOBJIEHHBIC
3aKOHOM WJTH JIOTOBOPOM MPUHYAUTEBHBIE MEPBI, ITPEICTABIIAONIIE COOON UMYIIIECTBEHHbIE JIHIIIe-
HUS [T TIPABOHAPYIIUTE/IS ¥ KOMIIEHCAIIMIO TOTEePh ISl JIUIA, TIOTEPIEBIIEro OT MPaBOHAPYIIIH-
Tens®.

ITo muenuio E.A. CyxaHOBa, rpaxaaHCKO-TTPaBOBasi OTBETCTBEHHOCTb — OJIHA U3 (hOpM Tocy-
JapCTBEHHOTO TMPUHYKICHHUS, COCTOSIIAsE BO B3bICKAHMM CYIOM C MPABOHAPYLIMTENS] B MOJb3Y
MOTEPIEBINEro NMYIECTBEHHBIX CAHKIIUH, Tepesiaraoliix Ha MPaBOHAPYIIUTE/SI HEBBITOIHbIE UMY -
IIECTBEHHbIE MOC/ICCTBUS €r0 MOBEJICHUS M HAITPABJICHHBIX HA BOCCTAHOBJICHUE HAPYIIEHHON UMY-
IIeCTBEHHOM cepbl oTeprieBiero'’.

® Cm.: Cunaiickuii B.J. Pycckoe rpaxaanckoe npaso (Kimaccuka poccuiickoii iuBuiicTuky). — M.: Craryt, 2002. — C. 181.

7 Cm.: TapxoB B.A. OTBETCTBEHHOCTb 10 COBETCKOMY I'paxJaHcKoMy ripaBy. — Caparos: U3a-Bo Capart. yH-ta, 1973. — C. 6—10.

8 Cm.: Jleiict O.3. CaHKLWMK 1 OTBETCTBEHHOCTD 110 COBETCKOMY IpaBy (TeopeTuyeckue npodiemsr). — M.: M3n-so MI'Y, 1981. —
C. 83.

? Cm.: I'paxjaHckoe mpaBo: yue6HuK / oy oom. pen. B.d. Axkosnesa. — M.: U3n-Bo PAI'C, 2005. — C. 426 (aBTop 1. 13 — B.®.
SIkoBneB).

10 Cm.: I'paxaanckoe mpaso: B 2 T. — T. I: yueOHuK. — 2-e uz1., nepepad. u jpo. / nop pen. E.A. Cyxanoa. — M.: Bonrepc Kiysep,
2004 (aBrt. 1. 13. — E.A. CyxaHoB).

9
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H.JI. EropoB yka3bIBaeT, 4TO NOJ I'PakAaHCKO-IIPAaBOBOM OTBETCTBEHHOCTHIO CJIEAYET IOHU-
MaTb [IPUMEHEHUE K [TPABOHAPYILIUTENIO TAKMX MEP, B PE3YJIbTaTe KOTOPBIX Y IPAaBOHAPYIIUTEIIS U3bl-
MaeTcsl ¥ MepelaeTcsi MOTEepIeBIeMy UMYIIECTBO, KOTOPOE MPaBOHAPYIIHUTEb HE YTPATHII Obl, €CITH
ObI HE COBEpINJT ITpaBOHApYIIIeHue .

JI.A. I'puivH yka3bIBaeT, 4TO rpakJaHCKO-ITPaBOBAs OTBETCTBEHHOCTD JJOJIKHA HOCUTh XapaK-
Tep SKBUBAJCHTHOTO BO3MEIIEHHS IPUYMHEHHOTO Bpea WK YOBITKOB, C OMHOM CTOPOHBI, M BbIpa-
KaTbCsl B KAKOM-JIMOO JIOTIOJTHUTEILHOM OpeMeHH, OTPUIATESIbHBIX IMOCIEACTBUSX Ui HApYIIH-
Tenst — ¢ aApyroil. Cpeay Takux MOCTEACTBUIA MOTYT ObITh BBIICIEHBI BO3JIOKEHUE HA HAPYIIUTEIS
HOBOW (HarpuMmep, 3aMeHa HEeUCIIONTHEHHOTO 00s13aTeNIbCTBA OOSI3aHHOCTHIO BO3MEIIICHHUsT YOBITKOB)
WM IOTIOJTHUTENTbHOM (HarpuMmep, 00s3aHHOCTh BO3MECTHUTH YOBITKU TIPH COXPAHEHUH 00SI3aHHOCTH
WCIIOJTHUTH 00S13aTeIbCTBO B HATYpe) 00s3aHHOCTH 2,

ITo mMHenmio aBropa, Hambosnee mpeanoututensHon sBasiercs: nosumms O.C. Modde, ompe-
JEJISBUIETO IPakIaHCKO-TIPABOBYI0 OTBETCTBEHHOCTh KAK CAaHKIIMIO 3a IpaBOHAPYIIIEHUE, BbI3bIBAIO-
IIYIO JUIsl HAPYILIUTEJISI OTpUIIaTesbHbIE TIOCEACTBUS B BU/E JIUIICHUS CYOBEKTUBHBIX I'PAXIaHCKUX
npas, TMOO BO3JIOKEHUST HOBBIX WJTH JOTIOTHUTEIIBHBIX I'PaKIaHCKO-TIPABOBBIX 00s13aHHOCTEH 1.

Bce 910 HEOOXOIMMO YUUTHIBATH ITPH OTIPEJeICHIH MOHSATHS YOBITKOB KaK OHOM U3 Mep Ipak-
JAHCKO-IIPaBOBOM OTBETCTBEHHOCTH.

Takoli B3I U CErogHs ITIaBEHCTBYET B JOKTpUHE. B 00001meHHoM Bue OH BhpakeH B.A.
XOXJIOBBIM, KOTOPBII MHIIET: «...00s3aTeJIbHBINA ACTIEKT YOBITKOB — 3TO UX JHCECMKAsL C8513b C NPABO-
HapyuieHuem, Tak Kak 00 yObITKaX MOKHO TOBOPUTb MCKJTIOUUTENILHO B IIJTaHE TIOCTIECTBUN COOTBET-
CTBYIOIIIETO HEMPABOMEPHOT'O JICSTHUS» 14,

A.B. BoskoB otmeuaet, 4to 00 yOBITKaX B IOPUAUYECKOM acCHeKTe MOKHO TOBOPUTDH TOJIBKO
KaK O pe3yJibTare COOTBETCTBYIOILETO HEITPABOMEPHOI'O NIOBE/IEHU S JOIKHUKA, T. €. B )KECTKOM CBSI3U
C MpaBoOHApYIIIeHUEM ',

[onstre yobITkoB, o MHeHuo O.C. Modde, Hepa3pbIBHO CBA3aHO C MIOHITUEM I'PaXJAHCKOM
OTBETCTBEHHOCTH 6.

Takum obOpazom, TpodiIeMy BO3MEIleHHsI YOBITKOB HEOOXOIMMO pacCMaTpUBaTh B paMKax
MHCTUTYTa I'PakJaHCKO-IIPAaBOBOI OTBETCTBEHHOCTH.

VObITKM SABISIOTCS HAaMOOJIee PACTIPOCTPAHEHHON MEpOM I'paskIaHCKO-TIPABOBOW OTBETCTBEH-
HOCTH. VIMEHHO BO3MellleH!e YOBITKOB SIBJISICTCS] 0OUUM NPABUAOM HACMYNACHUS 2PAHCOAHCKO-NPa-
80601l OMEEMCMEEHHOCMIU U NPUMEHSAEIMCS 80 8CEX CAYUASX, €CAU UHOE He NPEOYCMOMPEHO 3AKOHOM
unu 0ozogopom (n. 1 cm. 393 I'K P®). DtM Bo3MellleHHe YOBITKOB OTIIMYAETCSI OT MHBIX Mep MMY-
IIECTBEHHOW OTBETCTBEHHOCTH, KOTOPBIE IPUMEHSIOTCS JIUIIb B CIIy4asiX, PeLyCMOTPEHHBIX 3aKO-
HOM WJIY IOTOBOPOM.

Bo3mertienne yobITKOB IO3BOJISIET HarOOIIee TIOJTHO peain30BaTh Bee (PYHKIMU OTBETCTBEHHO-
CTH, B TOM YMCJI€ KOMIIEHCALMOHHYIO, CTUMYJIMPYIOILYIO, IPEIYPEUTENBHYIO.

M em: I'paxnaHckoe mpaso: yueOnuk / nox pen. A.IT. Cepreea u 10.K. Toncroro. — T 1. — M.: TK Ben6u, 2002. — C. 647 (aBTop
1. 27 — H.J1. Eropos).

12 Cm.: I'punmmn I.A. Heycroiika: coBpeMeHHast Teopust // AKTyalbHbIe TIPOOIEMbI TpakJaHCKOro mpasa. — Beim. 2 / o pen.
M.J. Bparuuckoro. — M., 2000. — C. 129.

3 oM Hodde O.C. ObszarenbcrBerHoe nipaso // Uopde O.C. Uz6p. Tp.: B 4 1. — T. III. Obs13atenbcTBeHHOE TpaBo. — CII6.:
Opun. nentp «Ilpecc»,2004. — C. 141.

14 Cm.: Xoxioe B.A. I'paxxgaHcKoO-TpaBOBasi OTBETCTBEHHOCTb 32 HapyIIEHWE AOrOBOpa: JMC... AOKT. Iopu[. Hayk. — Camapa,
1998. - C. 221.

15 Cm.: Bonkos A.B. Bosmemmenue YOBITKOB IO TpakJaHCKoMy npaBy Poccum: muc... KaHg. lopu. Hayk. — Bonrorpan, 2000. —
C.27.

16 Nodde O.C. N36panHble TPyAb 1O rpakaanckoMy npasy. — M.: Craryt,2000. — C. 460-508.
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W 3nech Henmb3s HE IOMYEPKHYTh, YTO aHAJIM3 MPAKTUKU MOKA3bIBAET, YTO MOCIIEI0BATEILHOE
MIPUMEHEHNE K KOHTPareHTaM TaKoW Mepbl OTBETCTBEHHOCTH, KaK B3bICKAHUE YOBITKOB, MO3BOJISIET
DOOUTHCSI YMEHBIIIEHUST HapyIIeHHIA JOTOBOPOB B TPU-YeThIpe pa3a'’.

B sTOoM nposiBsiercs: crumynupyiomas (byHKIUs JaHHOW Mepbl OTBETCTBEHHOCTH.

P.O. Xandwuna yka3pBaeT, 4To, pacCMaTpUBasi MPaBOBbIE CPENICTBA, 00ECIIEUNBAIOIINE COOT-
BETCTBUE PEAIbHOTO TOBEJEHUS YYACTHUKOB MTPABOOTHOIIEHHS €0 MOJEJIH, CJIeAYeT OCTAHOBUTHCS
Ha OTBETCTBEHHOCTH 3a HapylleHHe MpaB U OOS3aHHOCTEH B CYIIECTBYIOIIEM MPABOOTHOIICHUM.
Llenu Takoi OTBETCTBEHHOCTH COCTOAT B TOM, YTOOBI: a) MOOYAUTh YYACTHUKA MTPABOOTHOIICHHS K
BBINOJTHEHUIO JIeXKAIel Ha HeM OOSI3aHHOCTH; 0) KOMNEHCUPOB8aNs YnpasoMOUeHHOe MUUO 30 HeC8oe-
8peMeHHOe U HeHaoedcaulee UCNOAHEHUe KOHMPAZeHMAamu c8oeli 0053aHHOCMU ; B) BO3JEUCTBO-
BaThb HA MOBE/ICHNE, C TEM YTOOBI CTUMYJIMPOBATH B TAJIbHEHIIIEM HajIJIekKallee OCyIeCTBIeHHE IpaB
Y BBINOJIHEHHE 00si3aHHOCTEN. TakuM 00pa3oM, MOKHO TOBOPUTH O KOMNEHCAWUOHHOU, WMpaghHoti
Y NPe6eHMUBHOL PO HOPM, YCTAHABJIMBAIOIIMX OTBETCTBEHHOCTh 32 HapyIlIeHUe TpaB U 0OsI3aHHO-
CTeH, B CYITIeCTBYIOIIIEM MPAaBOOTHOIIICHUN '8,

OCOOEHHOCTH TaKOW Mepbl T'PakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH, KaK BO3MEIICHUE YOBIT-
KOB, 3aKJIIOYAIOTCS B TOM, UYTO €€ IIPUMEHEHHUE NPEAIONaraeT JOnOAHUMENbHOE 0OPEMEHEHUE HEUC-
NPAasHoli CMOpoHsbl, T. €. TaKoe 0OpeMeHeHHe, KOTOpOoe BJeYeT ISl Hee MMYIIeCTBeHHbIe TIOTepH,
KOTOPBIX OHA M30exaa Obl TPU HaJIeKAIEM HCTIOTHEHUH 00s13aTeIbCTBA.

10.B. Pomaner cuuraer, 4to OOJbIIOE 3HAUYECHWE UMEET YETKOEe pasrpaHWYeHHe OCHOBHOTO
aonra U yOBITKOB, HEOOXOIMMO YUUTBHIBATh PA3Iniusi MEKAY JAHHBIMHU MTPABOBBIMHU KAaTETOPHSIMH.
VObITKU SIBIISIOTCSI MEPO# I'PakAaHCKO-TTPABOBOM OTBETCTBEHHOCTH. OCHOBHOM KBATU(DUITUPYIOIIUIA
MIPU3HAK JII0OOH MepHbI IPakAaHCKO-TTPABOBOM OTBETCTBEHHOCTH, B TOM YHCJIE U BO3MEIIICHHUs YOBIT-
KOB, 3aKJII0YaeTCs B TOM, YTO €€ IPUMEHEeHHUe TpeanoiaraeT JOMOIHUTEIbHOEe 0OpeMeHeHe Henc-
MPaBHOM CTOPOHBI, T. €. TaKoe OOpeMEeHEeHHe, KOTOpoe BJeveT JUIsl Hee MMYILIECTBEHHBIE MOTEepH,
KOTOPBIX OHa n30eskasia Obl TPY HAJIeXKAIeM UCTIOTTHEHUH 00s13aTeNIbeTBa. [109TOMY /17151 TOTO, YTOOBI
OIPE/ICNIUTD, SIBJISIETCS KOHKPETHAsI CyMMa, B3bICKaHHASI C JOJDKHUKA, OCHOBHBIM JIOJITOM MU YOBIT-
KaMH, He0OXOIMMO OTBETUTh Ha BOIPOC, BJICUET JIM yIUIaTa JaHHOW CyMMBbI JOTIOJHUTEIbHOE 00pe-
MeHEeHHe TOJKHUKA .

[IpuBeneHHbIe CYIIECTBEHHBIE Pa3INiMsl JOCTATOYHO OUEBHUIHO MOKA3bIBAIOT HEBO3MOKHOCTb
Y HEJIOIYCTUMOCTh CMEIIEHH S IEHEKHOTO J0JTra ¢ YOBITKAMHU.

CmMelnieHne yKa3aHHBIX KaTerOpHid MOBJIEYET [UIsi CTOPOHBI HeOIAronpHusTHbIE MOCIEACTBUS,
KOTOPBIX MPU HaJIeKAIIEH MPaBOBON KBUTU(DUKAIIMY CIOPHON CYyMMBI MOKHO OBUIO Obl M30€KaTh.

O.A. KpacaBumKoB yKa3bIBaJI: YTO KACAETCsl COIEPKAHUS I'PaKAaHCKO-IIPAaBOBOM OTBETCTBEH-
HOCTH, TO OHO (B CaMbIX OOIIMX YepTax) 3aKJI0YAeTCsl B TOM, UYTO B pe3yJibTaTe IPUMEHEHHSI ee Mep
BUHOBHBIN ITPABOHAPYIIIUTEb BOIIPEKH CBOUM XKEJIAHUSIM U YCTPEMJICHH M JIMINACTCS] UMEIOIIXCS Y
HETO OIPEIEICHHBIX I'PaKJIAHCKUX MPaB JTMOO BBIHYKJIEH MPUHSATH KaKHe-TO HOBbIE (IOTIOTHUTEIb-
HbIe K UMEIOIIMMCS) OOpeMEeHUTETbHbIE OOSI3aHHOCTU 0e39K8UBANEHIMHO20 NOPSIOKA™".

B.I1. I'puGanoB nmogyepKuBall, YTO IPakJIAHCKO-TIPABOBAsI OTBETCTBEHHOCTb M €CTh MOSTOMY
BO3JIOKEHHE HEBBITOTHBIX UMYIIIECTBEHHBIX TIOCIEACTBUI HA JIUIIO, JIOMYCTUBINIEE HAPYILICHUE IPaskK-
JAHCKUX TIPaB WK 00sI3aHHOCTEN>! .

7 Cm: IMyrunckuii B.U., Capuymuman W1 TIpaBoBasi 9KOHOMHUKa: poOaeMsl craHoBieHust. — M.: FOpun. nut., 1991. — C. 222.
18 Cm.: Xandgwuna P.O. O6iee yyenre o npaBootHomenuu. — M.: FOpua. mut., 1974. — C. 326.
19 Cm.: Pomanen 10.B. Cucrema JOTOBOPOB B rpaxkaaHckoM npase Poccun. — M.: I0pucr, 2001. — C. 317.

20 Cm: KpacaBunkoB O.A. OTBETCTBEHHOCTb, MEPBI 3ALLUTHI U CAHKLIUU B COBETCKOM IpaxaaHckoM mpase // Kpacapunkos O.A.
Kareropuu nayku rpaxganckoro npasa. M36p. Tp.: B 2 1. — T II. — M.: Craryr, 2005. — C. 260, 261.

2! Cwm.: TpuGaro B.TT. OTBETCTBEHHOCTb 32 HAPYIIEHHE IPAK/IAHCKUX TIPAB 1 0GA3aHHOCTEHH // OCYIIeCTBICHHE 1 3alllATa IPak-
JaHckux npas. — M.: Craryt,2001. — C. 311.
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I".B. XoxJioBa cunTaeT, YTO OTPULATENILHOCTD ITOCIIEICTBUI COCTOMT CKOPEE HE B UX HEBBITOJI-
HOCTH, @ B TOM, YTO MMYILIECTBO OTBETCTBEHHOIO JIMIIA BCE € YMEHbIIAETCs (IIPOUCXOIUT OTpULa-
TEeJIbHOE JBVIKCHUE B UMYIIECTBE)?.

B.®. fIkoBieB oOpamaer BHUMaHKe, YTO NMPUMEHEHHE Mep I'PakJaHCKOW OTBETCTBEHHOCTH
O3HAYaeT HEIKBUBAJIEHTHOE WU3bATHE MMYIIECTBA Y HEUCIIPABHOIO JOJKHUKA 711 BO3MEIIECHUS
MOTepb, MPUYMHEHHBIX TIOTEPIIEBIIEMY JIUIY IMEHHO MTPaBOHAPYIIIEHUEM >,

CneoBatesbHO, YOBITKH NMPEJCTABIISIOT COOOM JAOMOTHUTEILHOE OOpeMeHeHHe /151 JOJKHUKA,
BBIPAKAIOILIEECS] B HEIKBUBANEHNHOM U3DAMUU UMYUECNBA Y HEUCNPABHO20 OOANCHUKA, BCIEICTBUE
€ro HerpaBOMEpHbIX JeicTBUI. MHCTUTYTOM, BO3IEHCTBYIOUIMM Ha MPOTHBOIPABHOE MOBEIEHHE
JOJDKHMKA, BHICTYIAET I'PaskIaHCKO-TIPABOBAsl OTBETCTBEHHOCTh B (hOpMe BO3MEIIEHHs YOBITKOB.

OcHosHas ponb NpUHAONENCUN KOMREHCAUUOHHOU (80CCMAHOBUMENbHOU) (PYHKUUU Omeen-
cmeennocmu. TloarBepxkaaer 3to cr. 15 'K P®, kotopas mpegycMaTpuBaer, YyTo BO3MEILEHUE
yOBITKOB — 3TO PAcXO[pbl, HAIpaBJIeHHbIE Ha BOCCTAHOBJICHUE HApyIIEHHOTo npasa juia. Ciemyer
OTMETHTh, YTO BOCCTAHOBJICHUE TOJIOKEHHS OCYIIECTBIISIETCS 32 CUET IPUUMHUTENST YOBITKOB, XOTS
MIEpPBOOYEPETHON 3a7a4eil MHCTUTYTA I'Pa)JaHCKO-ITPABOBOW OTBETCTBEHHOCTH SIBJISIETCS] HE YILIEM-
JIEHUE UHTEPECOB BUHOBHOIO, @ KOMIIEHCAIUS] UMYILIECTBEHHBIX MOTEPh NOTEPIEBLIETO.

Yovimku nosisnsirtomes 6 peaynvmame HenpasomMepHblx Oelicmeuli (0ezoelicmaeus) 00Ho20 auud,
Hapywarowux npasa opyzozo. Takue 1eNACTBUS MTPABOM 3alIPEIIAIOTCS, X TPUYMHEHHUE BJIEUET BO3-
HUKHOBEHHUE OXPAHUTEIBHOIO MPAaBOOTHOILIEHUS.

VObITKM, BO3HUKINIKE IIPH HEUCTIONHEHUH WJTH HeHa JIeKallieM UCTIOJTHEHUH JJOTOBOPHOTO 0051-
3aTeJIbCTBA, UMEIOT MTPOU3BOIHBINA XapaKTep OT OCHOBHOTO 00s13aTeIbCTBA U HUKAK HE MOTYT BO3HHK-
HYTb B OTCYTCTBHUE IOCJIEJHETO.

B poccuiickoM rpaxJaHCKOM MpaBe KaTeroprsi yObITKOB IMOJBEPraeTcsi UCCIEA0BAHMIO I0CTa-
TOYHO MPOJOJUKUTENbHOE BpeMsi. BMecTe ¢ TeMm, B I0pUIMYECKON JIUTEpaType CyIIHOCTh YOBITKOB
PacKpbIBaeTCs C pa3IMYHbIX MO3ULIUIL.

B nutepartype HEOGHOKPATHO OTMEYAJIOCh, UTO KaK B TEOPUH, TaK U HA IPAKTHKE IIPUCYTCTBYET
oIpeieNieHHasl TEPMUHOJIOTMYECKasi Pa3HOTOJIOCUIIA B OITPEIEICHUM TIOHSTUSI YOBITKOB.

Tak, I'.®. lllepmieneBry paccMaTprBaeT B KauecTBE YOBITKOB «Bpell, TIOHECEHHBIH UMYIIIe-
CTBOM U COCTOSIIIIMI B YMEHBIIIEHUH €r0 IEHHOCTH» 4.

M.M. ArapkoB yKa3bIBaJl, 4TO YOBITKU B IIUBUJIMCTUYECKON TEOPUU OOJBITMHCTBOM aBTOPOB
MOHMMAIOTCS KaK «BCSIKUI UMYIIIECTBEHHBIN Bpe]] B €ro JAEHEKHOM BBIPAKEHUN» 2.

B.I1. I'puGaHOB MOHUMAET MOJ1 YOBITKAMU «BpE]], BRIPAXKEHHBIN B AEHEKHOU (popme»2S.

B.A. TapxoB omnpenenst yOBITKU Kak JIeHe:KHOe BhIpakeHue yiepoa?’.

Bwmecrte ¢ Tem, BblIBUTaJIach U MHAsA TOYKA 3peHUs MO JaHHOMY Bompocy. Tak, B.B. Bacsk-
kuH, H.. OBunHHMKOB, JI.H. PoroBuy nucanu: «Beeienne B yHuBepcaibHOE OMpe/iesieHre YObITKOB
B KayeCTBe CYLIECTBEHHOTO MPU3HAKA JIEHE)KHOTO BbIpaXEeHUs (OLIEHKHM) UMYILIECTBEHHOTO yIepoa
©€30CHOBATENILHO CYXKAET MOHSTHE YOBITKOB». YKa3aHHbIE aBTOPHI MOJIarajiy, 4To 3TO UMEET MECTO He
BO BCEX CITyvasix, MOCKOJIbKY BOZMOXHO BhIpakeHHe YOBITKOB «B HATYPaJIbHO-BEIIIECTBEHHOM (hopme,
B yTpare WK OBPEeKICHIHA UMYITIECTBA, M BOBCE He 0053aTeNIbHO B JieHbrax. Bo BcsikoM cityuae, Het

22 Cm.: XoxsioBa I'.B. Tositue IPaXIaHCKO-TIPABOBOM OTBETCTBEHHOCTH // AKTyaJlbHbIe MTPOOJIEMBI TpakJAHCKOTO MpaBa: c0. CT. —
Bein. 5 / mox pex. B.B. Burpsiackoro. — M.: Craryrt., 2002. — C. 85.

23 Comu: I'paxnaHckoe mpaBo: yueOHuk / mox obim. pen. B.®. fdkoereBa. — M.: Mzn-Bo PATC, 2005. — C. 427 (aBrop 1. 13 —
B.®. SIkoBneB).

2 lepmenesud I'.®. YuebHUK pyccKoro rpaxmanckoro npasa. — M: Crapk, 1995. — C. 396.

% ArapkoB M.M. IoHsiTre YOBITKOB B MeXayHapoxHoM mnpase // ArapkoB M.M. V30paHHble TPy/bl 110 rPaXIaHCKOMY IpaBy:
B2 1. — T. II. - M.: Llentp FOpM1HDOP,2002. — C. 319.

%r pubanoB B.I1. OTBeTCTBEHHOCTH 3a HapyIIeHNE TPk JAHCKUX MTpaB 1 00s13aHHOCTeH // OcyIecTBIeHIE 1 3aIUTa IPak JAHCKHX
npas. — M.: Craryr, 2000. — C. 331.

2 Cwm.: I'paxnanckoe npaBo Poccun. Yactsb neppast: yueOnuk / mox pen. 3.1. Lipioynenko. — M.: I0pucrs, 1998. — C. 433.
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HEOOXOIMMOCTH OIIEHMBAaTh B JEHbrax 0e3BO3ME3IHBIN peMOHT. CieoBaTebHO, B TAKMX CITydasx
JIeHeXHasl OlIEHKA SIBJISICTCS BTOPOCTETIEHHBIM CIIOCOOOM OIpe/ie/ieHUs] YOBITKOB» 28,

0O.C. Nodde ormeyan: 9yToObl OXBATUTH OOIIMM OIpeJe/IeHUEM BCe Pa3HOOOPa3HbIE BHIBI
yOBITKOB, HEOOXOMMO OTKA3aThCs OT MX IOHMMAHUS TOJIBKO KaK JIEHeKHOMW OIIEHKU MaTepUaIbHOTO
yep6a®.

O. KyuepoBa mosaraet, 4to yOBITKM — 9TO He JICHe)KHOe BhIpakeHue yiepoa, a cam yiepo,
MMYIIECTBEHHBIN BpeJl, UMYIIIECTBEHHBIE TIOTEPH, TIOHECEHHbIE MoTepreBImM. Clie/lyeT CorimacuThes
C MHEHHEM O TOM, UTO 88e0eHUe 8 OOKMPUHANbHOE OnpedeneHue YObImMKO8 8 Kauecmee CYUuecniéeH-
HO20 NPU3HAKA OEHENHCHO20 BbIPANCEHUS] UMYUECBEHHO20 YuyepOa Oe30CHOBAMENbHO CYHCaem OaH-
HOe NOHsImue U, C1e008aMeNbHO, UCKANCAen €20 CYUHOCHb.

A.B. MsaxuHMHa yTBEpKJaeT, YTO BCTPEYAIOLIEEC WHOIZA MHEHHE O TOM, YTO IIOHATHE
«yOBITKM» HEOOXOAMMO OTJIMYATh OT KATETOPUI «Bpel» U «YIIepO», MPEACTaBIIETCS HEOCHOBATE b~
HeiM. HecMoTps Ha 1o uto B 'K P® nmoroBopHBIii Bpea WHOrIa UMeHyeTcs yiepoom (cT. 796), cr.
1082 o menuKTHOM Bpele MpsiMO OTChUIAET K 0OIei HopMe o0 Bo3MemieHur yObITKoB (cT. 15 TK
P®). Takue MoHATHS, KaK «Bpel» U «yIepO», SIBISIOTCS 0003HAYEHUEM OTHOTO OOIIEro MOHSATHS
«yOBITKM», HA UTO YK€ HEOIHOKPATHO YKa3bIBAJIOCh B iuTeparype’!. B cBsA3U ¢ 3TUM MpeAcTaBisieTcs
JKeJIaTeJIbHBIM OJIHU U Te ke BU/Ibl KAK HEMMYIIIECTBEHHOTO, TAK M UMYIIIECTBEHHOTO yiepoa (Bpena)
MMEHOBATb €JHBIM TEPMHUHOM «YOBITKI» 2.

JlocTaTOuHO MHTEPECHBIE MHEHUS 110 IAHHOMY BOITPOCY TaKiKe MPECTaBIeHbI B IOPUINIECKOM
muteparype B.B. Burpsuckum??, K.B. fAporenko’.

[TpoGnema COOTHOIIEHUsI TIOHSATHIA AEHEKHOTO JIONra U YOBITKOB, BOSHUKIIIMX B pe3yJbTare
HapyIlIeHUsI UCTIONTHEHU 1 00513aTeIbCTBA, POUCTEKAET U3 JJABHEW AUCKYCCUM O COOTHOILICHUH JIOJITA 1
OTBETCTBEHHOCTH. [IaHHBIN BOITPOC CTABUJICS B TPYAAX OTIEJIBHBIX OTEYECTBEHHBIX UCCIIEI0BATENEH,
OJIHAKO MOAPOOHON Pa3padOTKH JaHHAs MPpoOIeMaTHKa He MOTydua.

PaccmoTpum noppoOHee ymoMsiHyTYI0 AUCKYCCHIO.

M.M. ArapkoB cuMTall, YTO B MOHSATHE 00s3aTeIbCTBA HEM30EKHO B KAYECTBE €ro IeMEeHTa
BXO/IUT U CaHKIIMsI, 0OECTIeUnBAIOIIAs OCYIIECTBICHHE MIPaBa KPEAUTOPA U UCIIOTHEHNE 00SI3aHHOCTH
TOMKHUKA. [Ipu 3mom 0oz u 0meemcmeeHHOCHb SIBASIOMCS He PA3AUMHBIMU U He 3A8UCUMBIMU OPY2
om Opy2a NeMeHmamu 0053amenbcmad, d AUb 08YMsl ACNEKMAMU OOHOZ0 U MO20 Hce OMHOULEHUSL.
Takum 00pa3om, TO, YTO Mbl OOBIYHO OOO3HAYAEM CIIOBAMU «JIOJT» M «OTBETCTBEHHOCTh TI0 00s13a-
TEJIbCTBY», SIBJISIETCS B LIEJIOM HE YeM UHBIM, KaK 00SI3GHHOCHBIO QONHCHUKA 8 00S13aMeNbCEEeHHOM
NPaAsoOOMHOUEHU™.

Bospaxkas ykazanHoi Touke 3penusi, 5.C. AHTUMOHOB OTMeYaJl, YTO HeJb3sl TPUCOETUHUTHCS
K JPYroMy yTBEpKAEHHIO, OyATO JIONT U OTBETCTBEHHOCTb — 3TO TOXAECTBO, OMH-EAWHCTBEHHBIN

28 Bacbkun B.B., Opunnankos H.U., Porosuu JI.H. 'paxkgaHcko-mipaBoBasi OTBETCTBEHHOCTh. — BnamuBoctok: M3n-Bo JanbHe-
BOCT. yH-Ta, 1988. — C. 111-112.

» Cm.: Hodde O.C. ObszatenscrBenHoe mnpaso // Uodde O.C. Uzbp. tp.: B4 T. — T. III. Obs3arenbcTBennoe mpaso. — CII6.:
Opun. nentp «IIpecc», 2004. — C. 143.

30 Cwm.: Kyueposa O. OmnpepiesieHne MOHATUSL «yOBITKU» B IPaXKIAHCKOM IpaBe // ApOUTpPaXHBIN U IpakkJaHCKUM MpoLecc. —
2006. — Ne 10. - C. 46.

3! Cw.: Cammkos O.H. Criopbl, BO3HUKAIOIIIVE ITPY 3aKJTI0IEHNH U NCTIOJTHEHHH I'Pask JaHCKO-IIPAaBOBBIX JOroBopoB // KomMenTapwmit
cyneOHo-apOuTpaxHoi mpakTuku. — M.: FOpua. mut., 2003. — Ne 10. — C. 10; Bacskun B.B. Bo3wmelenue peaibHOro yiepoa u
YIYIIEHHOH BbIroas! // Xo3siicTBo U mpaBo. — 1994. — Ne 3. — C. 116.

32 Cm.: Mstknnnna A.B. OrpaHnyeHre pa3Mepa Bo3MellaeMbIX YOBITKOB B IpakJaHCKOM IpaBe Poccuiickoi Oeepanun. YOBITKH
Y MPaKTHKa UX Bo3MelleHust: ¢O. cT. / otB. pea. M.A. Poxkosa. — M.: CraryT, 2006. — C. 281.

3 O Bparunckuit M.U., Burpsinckuit B.B. [JoroBopHoe npaBo. — Ku. 1. O0ume nosoxeHust. — 3-e U3M., crepeoTurl. — M.;
CraryT, 2001. — C. 637, 638.

3 Cm.: Spommenko K.B. INonsATHE 1 COCTaB Bpesia B AEMMKTHBIX 00s13aTesbeTBax // [IpoieMsl cOBpeMEHHOTO IpakIaHCKOTO IpaBa:
¢6. c1. — M.: T'oponer, 2000. — C. 328-331.

3 Cm: ArapkoB M.M. O0653aTenbCTBO 10 COBETCKOMY I'pak/IaHcKoMy npaBy // ArapkoB M.M. M306paHHble Tpy/bl 110 TpaxkaaH-
ckomy npaBy: B 2 T. — T. I. — M.: Llentp I0OpUHDOP, 2002. — C. 234.
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«3JIEMEHT» 00513aTeJIbCTBA, HO TOJIBKO B3SITHIN O] PA3JIMIHBIMU yriiamu 3peHust. [Ipesx e Bcero Hal-
Jiexalee UCIoTHEHNe 00513aTeNIbCTBA TIOJTHOCTBIO MCKJTIOUAET IPakIaHCKYI0 OTBETCTBEHHOCTh. [1pu
TaKHUX YCJIIOBUAX HEJIL3A T'OBOPHUTH, YTO OTBETCTBEHHOCTb €CTb 9JIEMECHT O6H33T€JII)CTBEI. HpI/I HOp-
MaJIBHOM UCIIOJIHEHUH OTBETCTBEHHOCTh OCTAETCsI JIUIIIDb B TJIAHE BO3ZMOKHOCTH S,

M.M. ArapkoB yKa3bIBaJ, YTO B CJIy4ae HEUCIIOIHEHHUsI 00s3aTeIbCTBA BCTYIAIOT B ICICTBUE
CaHKIIMH, YCTAaHOBJICHHBIE 3aKOHOM. BMecTo 00s13aHHOCTH TIepejaTh Belllb, BHIIOIHUTL PA0OTY U T. 1.
BCTYIAET B JIEHCTBUE OOS3aHHOCTh BOBMECTUTD MPUYMHEHHBIE YOBITKH MO0 (VM) YIUIaTUTh IITpad.
MosxHO ObIIO OBl TIOCTABUTH BOIPOC, HE MPOUCXOOUT JIM B 9TOM CJIydae B CHJIy 3aKOHA 3aMEHbI
OfIHOTO 00sI3aTenbeTBa IpyruM. POpMasIbHO JIOTUYECKH OJIMHAKOBO PABHOIPABHBI [BA OTBETA: a)
NepBOHAYATIBHOE 0053aTeIbCTBO TMpEKpalaeTcss U 3aMeHsieTcsl HOBbIM; 0) MeHsIeTCsl ColepKaHue
oOs3aresibeTBa. POPMATBHO JIOTUYECKHU CIIOP MEKYy STUMH JIByMsI TOYKaMH 3pEeHus1 ObLT Obl YMCTO
CXOJIACTMYECKUM YIpakHeHUeM. Ecau mwvl npeonouumaem 2080pumv, Umo MeHsemcst cO0epiHCaHue
00s13amenbcmea, To JeJaeM 3TO JIIsl TOTO, YTOOBl KpaTKoW (hOpMYJION BBIPa3HUTh Cleaylomiee: Koraa
BCTYIAeT B JECTBUE BMECTO UCTIOJTHEHUSI B HaType 0OS3aHHOCTh BOBMECTHUTh YOBITKH, a 00s13aTelb-
CTBO BMECTO OJIHOTO COAEPXKaHMS TMOy4aeT APYroe, TO BCE OCTAIbHBIE JIEMEHTHI, WHIUBHIYaJ M-
3UPYIOIINE JaHHOE 0053aTeIbCTBEHHOE MPABOOTHOIIEHNE (CTOPOHBI, OCHOBaHME BO3HUKHOBEHMS),
OCTalOTCA MMPEKHUMMU. B YaCTHOCTHU, BCE BO3pPaAKCHN A, KOTOPBIC NOJKHUK MOI' UMETh ITIPOTHUB Tp€60-
BaHMSI KPEIMTOpa B MEPBOHAYAIBHOM €r0 COAEPKaHMU, OCTAIOTCS ¥ ITPU M3MEHEHUH CofiepKaHus 7.

Cornamascek ¢ paccMarpriBaeMoit Toukoi 3penust, .b. Hoeutikmii u JI.A. JlyHIl 0oOaBsior,
YTO 3aMeHa HATYpPaJIbHOTO UCIIONHEHHUsI 0OS3aHHOCTBIO YIUIATUTDh JEHEKHbI SKBUBAIECHT HE 3aTpa-
TMBaeT cyapObl (HE TOralaeT) akIeCCOPHbIX 00513aTeNIbCTB, 00SCIIEUMBAIOIINX UCTIONHEHHUE: 3aJIOT,
MOPYUYHUTENIBCTBO, 331aTOK OCTAIOTCS B CHJIE. DTO TMO3BOJISET C/ENATh BBIBOI O TOM, UTO OBUIO ObI
HETIPaBUJILHO B TAKOW 3aMeHe BHJETh MPEKpallleHrue 00sI3aTe/IbCTBA HATYPATBHOTO MCTIOMHEHUS C
3aMEHOM ero HOBBIM 00sI3aTEJILCTBOM, HAIIPABJIICHHBIM Ha YIUIATY JIEHEKHON CYMMBI; C TAKOH TO3H-
[Mell TPYAHO OBbLIIO OBl COTIACOBATh COXPAaHEHHE B CHJIE BCEX OCTAJIbHBIX JIEMEHTOB, MHAWBUIyaId-
3UPYIOIIUX JJTAHHOE 00SI3aTeIbCTBEHHOE IMPABOOTHOIIEHHE .

O.A. KpacaBuMkOB YKa3blBal, UTO HAUOONEE CAOHCHBIM MOMEHMOM OBUNCEHUS. NPABOONI-
HOWEHUSI S16NsIeMCsl e20 U3MeHeHuUe... 1080ps 00 u3meHeHuUu npagooOmHOUeHUs], credyen Umems
8 6UdY Makdce ompuuauue, NPeKpaujeHie Cmapozo NPasoOMHOULEHUs. U BO3HUKHOBEHUE HA €20
Mmecme Hogozo. OOpa30BaHKE HOBOTO MTPABOOTHOIIEHUS] MOKET OBITh OCYIIECTBJIEHO HA OCHOBE CTa-
poro. Harprimep, BMecTo BO3Bpata yTpadeHHOro nmpeamera HaiiMa JOJDKHHK YITauMBaeT CTOMMOCTb
nociegHero®.

[To muenuio M.A. POXKOBOH, B OTEUECTBEHHOH JIUTEpAType OTMEYasioCh, UYTO M3MEHEHUE
SIBJISIETCSl HanOoJIee CIIOKHBIM MOMEHTOM JBHKEHHS 00513aTeIbCTBEHHOTO MTPABOOTHOIIICHHU S, TIPH-
YEM PCHICHUEC CBA3AHHBIX C 3TUM BOIIPOCOB HE TOJIBKO IMPEACTABJIACT TeOpeTI/I‘ICCKI/Iﬁ HHTEPEC, HO
Y MeeT BechMa Ba)KHOE MPAKTUYECKoe 3HaueHre. MHOrue aBTopsl 00paiiaioTcs K BOIMpocaM u3Me-
HEHUs1 00513aTeNIbCTB, OJHAKO (PyHIAMEHTaJIbHbIE UCCIIEI0BAHMS B 3TOM 00JIACTH HE MTPOBOMIIUCE, a
CYyKIE€HHM, BICKA3bIBAEMbLIC OTAC/IbHBIMU YUCHBIMU, HE TTO3BOJIAKT OJHO3HAYHO OTBETHUTH HA 60Hb-
IIIMHCTBO BO3HHUKAIOIIUX BOMPOCOB*.

36 Cm.: ArTiMOHOB B.C. OcHoBaHuS JIOTOBOPHO¥ OTBETCTBEHHOCTH COLMATMCTHUYECKUX Opranu3anuil. — M.: T'oc. u3a-Bo opu.
uT., 1962. — C. 19-21.

37 Cwm.: ArapkoB M.M. O6s13aTeJIbCTBO 1O COBETCKOMY T'pakJaHCKOMY nipaBy // ArapkoB M.M. M36paHHBIe TPyABI 1O Tpax/iaH-
ckomy mipaBy: B 2 T. — T 1. — M.: Lentp FOpHUupoP, 2002. — C. 238, 239.
38 Cwm.: Hosurkwuit N.B., JIynu JI.A. O6iee yueHue 06 obs3atenscrBe. — M.: Tociopusaar, 1950. — C. 364, 365.

¥ Cm.: Kpacapunkos O.A. IOpuguueckue (pakTbl B cOBETCKOM rpaxaaHckoM mpase // KpacaBuukoB O.A. Karteropuu Hayku
rpaxkIaHCKOro mpasa. 136p. Tp.: B
0 —TIL-M.: Craryr, 2005. — C. 128, 129.% Cm.: PoxkkoBa MLA. CyneOHblil akT M IMHaMMKa oOs3atesnberBa. — M.: Cra-
TyT,2003. — C. 63.
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Kak ykaseiBaeT E. ['0maM»3, eciiu «HaCTymaeT HeUCIoJTHEHHe B COOCTBEHHOM CMBICIIE, TIOJTHOE
WA YaCTUYHOE, TIOTOMY YTO JIOJDKHUK CJIeNial HOpMAJIbHOE MCIIOIHEHUE HEBO3MOKHBIM, HAlIpUMeEp
— YHHUTOXWJI BEIIU — MPEMET JIONTa. .. TOTAa BO3MEIICHUE Bpe/ia UMeeT 11eJblo 3aMEHUTh MCIIOTHE-
HUE: 9TO BO3MEICHHE YOBITKOB, UMEIoITIee 1eJTbI0 KOMITEHCHPOBaTh. JJOJKHUK IOJIKeH B TAHHOM CITy-
Yae TUIaTUTh YOBITKY BO UCTIOJTHEHUE 00SI3aTeNIbCTBA, yKe paHee CYIIeCTBOBABIIIErO MEXy JIUIIAMH,
KOTOpBIE yKe ObUTM KPETUTOPOM U JOJKHUKOM B CHITY OMpPE/ICIEHHOTO I0PUANYECKOTO OTHOIIICHUS.
O0s13aTeIbCTBO BOBMECTUTH YOBITKH €CTh TOJIBKO MPOJOIKEHHE TOTO MPebIIyIIero 00s3aTelIbCTBa,
y KOTOPOTO TIPOCTO U3MEHWJICS TIpeIMeT» !,

Bb.C. AHTUMOHOB CUMTaeT, YTO HU K TMEePBOMY, HU KO BTOPOMY PEIICHUIO MPUCOSTUHUTHCS
HEJTb3s1, YTO CYIIECTBYET TPETHI BapUAHT OTBETA HA BOIIPOC, ocTaBIeHHbI M.M. ArapkoBbiM. O6a
BapuaHTa pelleHusl HelpreMyIeMbl TIOTOMY, UYTO HACTYIUICHHE OTBETCTBEHHOCTH JAJICKO HE BCeria
MpeKpaIiaeT u 3aMeHsieT co0oM JISHCTBIE TIepBOHAYATILHOTO 00s13aTeNbeTBa. [lodcanyil, ayuue 6cezo
npeocmaensims cede 0020860PHYIO OMBENMCMBEHHOCHb KAK 8MOPUUHOE 0053aMeNbCme0, NOPOHCOEH-
HOe NEPBUMHBIM 8 C8513UL C €20 HapyuteHuem*.

ITo muenuio C.H. Bpartycs, conepxanue 005S3aHHOCTH U3MEHSIETCsI, B CIydae ecji HEUCIOI-
HEHHast 00S3aHHOCTh 3aMEHsIeTCsl TpeOOBaHUEM O BO3MEIIleHHH YOBITKOB. B TaHHOM ciy4yae BO3HU-
KaeT HOBOE 0013aTeJIbCTBO, KOTOPOE MMEET CBOEH IIeJIbI0 KOMIICHCUPOBATh YIepO MOTeprieBIeMy.
TpeboBaHMe 0 BO3MeIIeHUH YOBITKOB, [0 MHEHHUIO aBTOPa, — 3TO TpedoBaHMe 00 UCTIOTHEHUH HOBOW
00513aHHOCTH, 3aMEHSIOIIEH MPEKHIOn 0O0SI3aHHOCTH* .

7K. MopaHapep oTMeuaeT, 4To eciiv JOJIKHUK 110 CBOSH BUHE He UCTIOHSET 00SI3aTeIbCTBO WIIH
cliesia)l HEBO3MOKHBIM €0 MCIIOJIHEHHE, TO 00s13aTe/IbCTBO He TIPeKpaliaeTcs, OHO MpeoOpa3yercs B
00513aTeJIbCTBO BOBMECTUTH YOBITKU*,

0O.C. Hodde ykazbiBaer, 4To, €CIM YIACTHUKH 00s3aTENILCTBA HAPYIIAIOT XOTS Obl OHO W3
YCJIOBHI €r0 HaJIIeKAILETO UCTIOTTHEHHUSI, 00513ameabCmeo He npekpaujaemcs, a TpancopMupyercs,
M3MEHSIETCs], TIOCKOJIbKY B 9TOM CIIy4ae K OCHOBHOU 0OS13AHHOCU HEUCNPABHO20 KOHMPA2EHMA NpU-
COeOUHSIIOMCS HOBble, JIOTIOTHUTENIbHBIe 0OSI3aHHOCTH — T10 YIuIaTe MTpadoB, BOZMEIIEHHUIO YOBITKOB
1 T. 1. JIUIib mociie TOro Kak CTOPOHBI COBEPINAT BCE BHITEKAOIINE M3 00s3aTe/IbCTBA JICHCTBUSA,
HACTyIaeT MOMEHT, KOTrJja OHO MPU3HAETCS MPEeKPaIeHHbIM Y,

B coBeTckom TpaskaHCKOM TpaBe IMpoOjeMa COOTHOIICHUs OJra U OTBETCTBEHHOCTU pac-
CMaTpvBajach 4epe3 CyIHOCTh MHCTUTYTA BO3MEICHUS YOBITKOB, KOTOpasi HUKOT/IA HEe CBOIMIIACH
K 3aMEHE MCIIOTHEHHUS.

[To muenuio B.B. BacbkrHa, Ha3HaUY€HUE STOTO MHCTUTYTA 3aKJIIOYAETCS B TOM, 4YTO, KOTAA
JOJDKHUK He UCTIOTHUT WM HEeHAJIeXKAIUM 00pa30oM UCTIOTHUT CBOE 00SI3aTeIbCTBO, 00SI3aHHOCTD
T10 BO3MEIIEHUIO YOBITKOB BO3HUKAET U CYIIIECTBYET CBEPX M IIOMUMO OO0SI3aHHOCTU UCTIOTHEHU T 00sI-
3aresbcTBa B HaType. [lake Torma, Korjaa JOHKHUK 0CBOOOK/IAeTCs OT MCIIOHEHUS 00sI3aTe/IbCTBA B
HaType, OH 0053aH He MOAbKO 8036PAMUntb Kpeoumopy YnaaueHHyo Um no 002060pY UeHy, HO U C8epx
9MO20 803MECMUNMb NPUMUHEHHbLE HEUCNOAHeHUeMm 00si3amenvcmea yooumky. OOS3aHHOCTU JIOTK-
HUKA 110 UCTIOTHEHUIO 0053aTe/IbCTBA B HATYPE M BO3MEIIIEHHIO YOBITKOB UMEIOT Pa3JInIHbIE OCHOBA-
HUS,

! Tomams E. O6uas Teopusi 00s13atenbeTB. — M.: 10pun. uza., O6pasuosast Turn. — . BT npu LK BKII (6), 1948. — C. 388.

42 Cp.: ATiMonOB B.C. OcHoBaHuS JIOTOBOPHOI OTBETCTBEHHOCTH COLMAIUCTIUECKUX opraHm3aimii. — M.: Tociopuzaar, 1962. —
C.21.

B om.: Bparycs C.H. IOpuauueckasi oTBeTCTBEHHOCTb M 3aKOHHOCTh. — M.: FOpua. ut., 1976. — C. 90.

om.: Mopanapep XK. I'paxnanckoe npaso ®panimu / niep. ¢ ¢p. E.A. ®neitmmu. — M: Uzn-Bo unoctp. mut., 1958. — C. 78.

B Com.: Hodde O.C. ObszarenscreenHoe npaso // Modde O.C. U36p. tp.: B 4 T.— T III. Obs13arenscrBeHHoe npaso. — CI16.:
Opun. nentp «Ilpecc», 2004. — C. 229.

46 Cwm.: Bacbknn B.B. Bosmenenue yOBITKOB B T'PaIaHCKO-TIPABOBBIX 00sI3aTeNbCTBAX: JUC... KaH/. Iopul. Hayk. — Caparos,
1971. - C. 94—114.
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[To muenuio b.C. AHTMMOHOBA, OTBETCTBEHHOCTH 32 HEUCIIOJTHEHKE JIOTOBOPA — 3TO HE 3aMeHa
WCIIOJTHEHU s, HE ero Cypporar, a IpuarndecKoe TMOC/Ie/ICTBIe HEeUCTIONHeHus. [JoroBopHasi OTBET-
CTBEHHOCTb €CTb BCET/Ia IONIOIHUTENIbHOE 00513aTeIbCTBO, COfIEpXKalliee B cede dononHumenvHoe npa-
goMouue Kpeoumopa u OONOAHUMENbHYH 00S13AHHOCTb O0ANMCHUKA, KOTOPHIX HE ObUIO B COIEpPKaHUN
MIEPBUYHOTO 00s13aTeIbCTBA JI0 ero HapyieHus. OTBETCTBEHHOCTh JOKHUKA TIOTOMY M CIIOCOOHA
oOYyXJaTh €ro K UCIOJHEHHUIO, KaK 4acTO TOBOPST, «CTUMYJIMPOBATh €r0 K UCTIOJIHEHHIO B HATYPE»,
YTO OTBETCTBEHHOCTD — 3TO Heuno OONOAHsouee, IEPBUYHOE 00513aTebCTBO, UMeIoujee UHOe COOep-
Jicanue, 9eM TIePBIUYHOE 00513aTeIbCTBOY .

B niponokeHue 3Toi NO3UITMH OTEIbHBIE AaBTOPBI CUMTAIOT TIOHSATHUS «JIOJT» U «OTBETCTBEH-
HOCTh» COOTHOCUMBIMH, HO HE TOXJIECTBEHHBIMHU. B yCIOBHSX HOpPMaJbHOrO 00OpOTa OOJBIIUH-
CTBO 00SI3aTEJILCTB UCTIONHSIETCS HA/IIeXKAIIUM 00pa3oM, COOTBETCTBEHHO, TIOJTHOCTBIO UCKITIOYAETCS
IpakJaHCKO-TIPaBOBasi OTBETCTBEHHOCTh. OOA3aHHOCTH KaK JOJIT MPH MCIIOJHEHUU ObLIa HAJIHIIO, a
OTBETCTBEHHOCTh He HacTymaeT. ClieIoBaTesIbHO, HEJIb3sl CUUTATh, YTO OTBETCTBEHHOCTh SIBJISCTCS
3JIeMEHTOM 00s13aTeNIbCTBA*S.

Hanporus, E.B. OcurioB cumrtaer, 4To CaHKIMS 32 HapylleHHe CYOBEKTHMBHOIO TI'paxJIaH-
CKOro mpaBa (aOCOIIOTHOTO WM OTHOCUTEJIBHOTO) TIPEICTABIISET COO0M QONOAHUMENbHOE 2PAHCOAH-
CKO-Npasogoe 0053amenbcneo, 0OCOOSHHOW YePTO KOTOPOTO SIBJISIETCS €ro MMYIIIeCTBEHHbIN Xapak-
Tep. IMEHHO MCTOTHEHUE JOTIOHUTEIPHOTO 00s3aTeNIbCTBA, BBITEKAIOIee U3 OTBETCTBEHHOCTH 32
HapyIlIieHue 00sI3aTeIbCTBa, UMEET CBOUM TOCIIC/ICTBIEM JOTIOIHUTEIbHBIE MMYIIECCTBEHHbIC JIHIIIC-
HUS IS TIpaBOHApymuTeNis. K KOMIEHCAIMOHHBIM CaHKIIMSIM KaK MepaM TI'paJaHCKO-ITPABOBOM
OTBETCTBEHHOCTH OTHOCSITCS T€, KOTOpPble UMEIOT CBOUM Ha3HAYeHHEM BO3MellleHHe TIoTeprieBIIei
CTOpPOHE YOBITKOB WJIH Bpe/ia, PUUYMHEHHBIX TPABOHAPYIIIEHHEM *.

.. Bynman u E.A. TaBnoackuii cuuTaiot, 4ro Gojiee MpeanodYTUTEIbHON SIBJISIeTCS KOH-
LeMIYsi, B COOTBETCTBMU C KOTOPOM, €CIIM HEUCIIOJTHEHHasl OOsS3aHHOCTh 3aMeHsieTcs TpeOoBa-
HUEM O BO3MEIIEHUH YOBITKOB, TO BOZHUKAET HOBOE 00S3aTeNILCTBO. B oTiiMuMe OT Mpeapiayero
11eJTb HOBOTO 00513aTe/IbcTBA — 0OeCreYeHre SKBUBAJIEHTHOCTH B OTHOIIIEHHSIX MTyTEM KOMITCHCAITUN
yiep6a norepresiiero™.

A.C. KomapoB oTMevaeT, 9YTo 00S3aHHOCTh BO3MECTUTH YOBITKH, IPUIMHEHHbIC HEUCITOHE-
HUEM, TIPEJICTABIISAET COOON BO3JIOKEHUE HA HEUCIIPABHYIO CTOPOHY Kak Obl HOBOTO 00sI3aTe/IbCTBA
(i TpaHcOpPMAITHIO TIEPBOHAYATILHOTO 00SI3aTeNIbCTBA) B3aMeH HEUCIIOJTHEHHOTO UJIH B JIOTIOJTHE-
HHE K 0053aTeJIbCTBY, KOTOPOE OBUIO BHIMIOJIHEHO HEHA/IJIeXKAIIMM 00pa3oM (HarmpumMep, ¢ Mpocpoy-
Kom)>!.

0O.B. CaBeHKkOBa yKa3bIBaeT, YTO 00S3aTeIbCTBO M0 BO3MEIIEHHUIO YOBITKOB MOKET CYIIIECTBO-
BaTh KaK Hapsy C OCHOBHBIM JOJITOM (HAampuMep, MpH MPOCPOYKE YIUIATHI IIeHbl JOTOBOPA), TaK U
BMECTO Hero (HarpuMmep, pyu pacTopkeHUH JOroBopa)32.

7 Cwm.: AaTiMOHOB B.C. OcHoBanus JIOTOBOPHOI OTBETCTBEHHOCTH COLIMAIMCTIUECKUX opraHu3aiuii. — M.: T'octopuzaar, 1962. —
C. 15-17,21.

8 Cm: Mepkysnos B.B. I'paxmaHcko-TIpaBoBO# JOrOBOP B MEXAHIU3ME PETyIMPOBAHNS TOBAPHO-ICHEKHBIX OTHOIICHUH. — Psi3aHb,
1994. - C. 165.

4 Cm.: Ocurios E.B. O6ume BOITPOCHI OTBETCTBEHHOCTH B I'pakJaHCKOM ITpase // LIuBIIMcTHYIeCK e 3aIiCKH: MEeKBY3. CO. Hayd.
Tp. — M.: Craryr, 2001. — C. 316-318.

0 Cm.: Bynman I1.1., TaBnonckuii E.A. HeBo3MOXHOCTb UCIIOTHEHHsI 00SI3aTENBCTB B COBPEMEHHOM JJOroBOpHOM Tipase // Ipo-
0JIeMbl COBPEMEHHOT'0 TpakIaHCKoro mpaga: c0. ct. — M.: Topoper, 2000. — C. 226.

S em: I'paskJaHCKOE 1 TOProBoe MpaBo 3apyOekHbIX rocynapeTs. — T. 1. —4-e u3n. / nop pex. E.A. Bacusesa, A.C. Komaposa. —
M.: Uzn-Bo «MextyHapoaHble oTHOIIeHU», 2004, — C. 462 (aBT. 1. 12 — A.C. Komapos).

52 Cm.: Cagenkoa O.B. Bosmelnenue YOBITKOB B COBPEMEHHOM I'PakJAHCKOM IpaBe // YOBITKY U MPAKTHKa UX BO3MELIEHUSI: 0.
cr. / otB. pea. M.A. PoxxkoBa. — M.: Craryt, 2006. — C. 28.

16



. B. IoGpaueB. «Pa3BuTue MHCTUTYTa BO3MEUIEHUS YOBITKOB B CBETE MOJEPHU3ALMH POCCUICKOTO I'PaskIaHCKOTO 3aKO-
HOZIATEJIbCTBA: HAYYHO-TIPAKTUYECKOE TTIOCOOUE»

ITo muenuio E.B. Tupckoii, npeacTaBisiercsi BO3MOXXHBIM COITIACUTBLCS € TO3ULMEN, B COOTBET-
CTBHUM C KOTOPOH B ClTyyae BO3MEIIEHUsT YOBITKOB BOSHHUKAET HOBOE 00sI3aTeNIbCTBEHHOE ITPABOOTHO-
IIEHKe, 11eJIb KOTOPOTo 3aKJII0YAeTCsl B KOMIIEHCAIIMA UMYILIECTBEHHBIX TIOTEPh KpeanuTopa?.

E.B. Tupckas cuuraet, 4to 0053aTeIbCTBO IO BO3MEIICHUI0 YOBITKOB M OCHOBHOM JICHEKHBI
JONT SBJISIOTCS OOIIMMU TIO0 CBOEH MPABOBOM MPHUPOJIE U UX MCHOTHEHUE TOJKHO PErylIMpoBaThCs
O/IMHAKOBBIMY TIPaBWJIaMU. B 4acTHOCTH, ¢ MOMEHTa orpeieieHusI 00beMa yObITKOB, MOAJIEKAIINX
BO3MEIIEHHIO, HA OCHOBAHUH Cy/IeOHOTO pelieH s WM COTJIAllleHUs] CTOPOH JTAHHOE 00S13aTeIbCTBO
SIBJISIETCS] ICHEKHBIM JIOJITOM CO BCEMH BBITEKAIOIIUMH TTOCIIEACTBUAMU. Takum 06pas3om, 0T, BO3-
HUKIIMA HA OCHOBAHUM OOSI3aTENILCTBA MO BO3MEIICHHUIO YOBITKOB, XOTSI U UMEET XapakTep Mpou3-
BOJJHOTO OT OCHOBHOT'O JIEHEKHOTO JIONTa, sSIBJISIETCS] CAMOCTOSITENTbHBIM JICHEKHBIM 00513aTeIbCTBOM
— HOBBIM JICHEKHBIM JI0JI'OM, COOTBETCTBEHHO, K HEMY OTHOCATCSI BCE IpaBUJia, PEryJUpyIOLUe
JIEHE)KHBIE 0043aTeNIbCTBA, B TOM YHCJIE U NTosIokeHud cT. 395 'K PO,

Msl nonaraeM, 4Tto OTOXJECTBJIEHHE H0JITa C OTBETCTBEHHOCTBIO JOKHUKA HEJOIMYCTUMO.
Ecnu cBonuTh OTBETCTBEHHOCTH K UCIIOIHEHUIO OOSI3aHHOCTH, TO HUYETro HOBOTO HU B PABOBOM, HU
B (DAKTMYECKOM aCTIEKTe He MOSIBJISIETCS. 3aKOH YETKO pa3rpaHUYMBAET UCHIOIHEHUE OOSI3aHHOCTH U
OTBETCTBEHHOCTb 32 HEHCIIOJTHEHHE KaK CaMOCTOSITEIbHBIE, XOTS ¥ CBSI3aHHBIE MEXKAY COOOM KaTero-
pur. MBI cunTaeM, 4To HEIOMYCTUMO Ha3bIBaTh YOBITKH, BO3HUKILINE U3 HEUCIIONHEHUS WM HEHAI-
JIeXKAIEro UCTIOHEHU S TPak JAaHCKO-TIPABOBOTO 00s13aTeIbCTBA HOBBIM JICHEKHBIM JIOJITOM, TIOTOMY
YTO HapyIIaeTcs MOHSATHIHBIN anmnapar rpaxJaHCKO-TIPABOBOM HAYKH, MOCKOJNBKY Pa3INYHbIE SBJIE-
HUS$1, TAKKE KaK JOJT U OTBETCTBEHHOCTb, JIOJKHBI 1 IMEHOBAThCSI TO-pazHoMy. CMellieHue Ha Mpak-
THKE TPaXkJaHCKO-TIPABOBBIX KATEropuil JEHEKHOTO J0JITa U YOBITKOB HUYErO KpoMe IyTaHWIIBl He
CO3JaeT.

Cuuralo, 4TO JIy4Yille BCErO MpPEACTaBIATh ceOe BO3MeleHHe YOBITKOB B JOTOBOPHBIX 0Osi-
3aTeJIbCTBAX KaK 6MOpuuHoe 0053amenbcmeo, NOPONHCOeHHOe NEPBUUHBIM 6 CEsA3U C €20 Hapyuie-
HUeM, UMEIOIIee B CBOE CYIITHOCTH TUITMYHBIE, XaPAKTEPHBIE YEPTHl UMEHHO 2PANCOAHCKO-NPABOBOLL
OMEenCMEeHHOCHIU.

Bo3HUKHOBEHHE TaKOr0 BTOPUYHOIO 0053aTeNIbCTBA (B MOPSAKE M3MEHEHUs COAEPKaHMsI Tep-
BOHAUAJILHOTO 00SI3aTeNIbCTBA WM B TIOPSJKE IMPEKpaIleHUs] IePBOHAYATIBHOIO 00s3aTeNbCTBA C
3aMEHOM ero HOBBIM, HAIPABJIEHHBIM Ha YILIAaTy JIEHer) MOKET OBbITh Pe3y/IbTaTOM COIJIAIEHUS CTO-
POH, HO MOXET BHITEKATh U M3 3aKOHA.

[Tpu nonBeeHNU UTOTOB JAHHOW YacTH MCCIIEIOBAHUSI HAM TpeJCTaByIseTcsl Haubosee ynad-
HBIM TOHsATHE YOBITKOB, npeioxkenHoe O.C. Nodde.

0O.C. Modpe nuca, yto yOBITKH KaK KaTeropusi rpakaaHCKO-ITPAaBOBOI OTBETCTBEHHOCTH €CTh
BbI3bIBAEMbIE HEMIPABOMEPHBIM ITOBEICHUEM OTPHLIATESIbHBIE [TOCIEACTBHS B UMYIIIECTBEHHOM cepe
MOTEPIIEBIIEr0>.

3 Cm: Tupckas E.B. Kareropus neHesxxHoro foira B rpaxkaaHckoM npase Poccun: quc. .. Kaua. opus. Hayk. — M., 2004. — C. 132.

3w Tupckas E.B. O653aTenb5CTBO O BO3MEIIEHHIO YOBITKOB KaK JSHEKHBIN JONT, BOSHUKAOMINI U3 HAPYIIEHHs TpakJaH-
CKO-TIpaBOBOro o0s13atenbeTBa // Cyne6HO-apOUTpaxkHast IpakThka MockoBCKOro permona. Bompocs! npasonpumenenus. — 2003. —
Ne 1-2.
3 Cme: Nodde O.C. ObszarenscrBerHoe npaso // Modde O.C. U36p. tp.: B 4 1. — T. III. O6sa3arenscrBenHoe npaso. — CII6.:
FOpua. uentp «IlIpecc», 2004. — C. 145.
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1.2. OcHoBaHHUS BO3MeEI€eHUS U 0COOCHHOCTH T0KA3LIBAHUS
yObITKOB. Jl0OrOBOpHbBIE 1 BHEJOTOBOPHbIE YOBITKH

Hecmotpst Ha pa3nuuust B onpeeieHny MOHSATHS TPakIaHCKO-TIPABOBOM OTBETCTBEHHOCTH,
TPAJAUIIMOHHO BBIJIEJISIOTCS OOIIMe ycloBUs ee HacTyIuieHnst. COBOKYITHOCTb NIEPEUYHCIICHHBIX YCIIO-
BUI1, IO 00IIIEMY MTPaBUITy HEOOXOIUMBIX JJIs1 BO3JIOKEHHS IPaKIaHCKO-TTPABOBOI OTBETCTBEHHOCTH
Ha KOHKPETHOE JIUIIO, HAa3bIBAETCS COCABOM 2PANCOAHCK020 npasoHapyuterust. OTCYTCTBHE XOTs Obl
OJIHOTO M3 YKa3aHHBIX YCJIOBUI OTBETCTBEHHOCTH, KaK MPAaBUJIO, UCKIIIOYAET ee prMeHeHre. Bmecte
C TeM HEeOOXOOMMO MMETh B BUJIy, UYTO B I'PaK/JIAHCKOM IpaBe HaJM4YKMe COCTaBa MpaBOHAPYIIECHUS
TpedyeTcs UIsi IPUBJICUYEHNS] K OTBETCTBEHHOCTH T10 00IIeMY MPaBUTy, U3 KOTOPOTO 3aKOH YCTaHAB-
JIMBaeT HEKOTOpble UCKIIIOYEHUs. Peub UAET O TakuxX MpsMO MPEeayCMOTPEHHBIX UM CUTYallUsX, B
KOTOPBIX IS BO3JIOKEHHSI OTBETCTBEHHOCTH JIOCTATOYHO JIMIIIh HEKOTOPBIX U3 Ha3BaHHBIX YCIIOBHIA,
HarpuMep, B HEKOTOPBIX CITy4yasix He UMeeT I'PakIaHCKO-TIPAaBOBOTO 3HAYCHU I HAIMYME BUHBI B EH-
CTBUSIX TIPUIMHUTEJIS.

B nutepatype Takxke TpagulMOHHO Mojpas/iesieHne O0IMX YCJIOBHIA OTBETCTBEHHOCTH Ha JIBE
IpyNIbl: OObEKTUBHYIO M CYOBEKTUBHYIO CTOPOHY IpaBoHapyIeHus. [Ipu 3Tom K 31eMeHTaM 00b-
€KTUBHOI CTOPOHbBI OTHOCHT:

1) mpoTHBONIPaBHOE TIOBE/IeHNE (JIeATSTLHOCT WIN Oe31esITeTbHOCTD );

2) BpeJOHOCHBII pe3yJIbTaT ACSHUS;

3) NPUUYMHHYIO CBSI3b MEXKY JESTHUEM U BPEIOHOCHBIM PE3yJIbTATOM.

K anemeHTy cyOBbEKTUBHOI CTOPOHBI OTHOCSIT, IO OOIIEMY IIPaBIUTY, BUHY, & UHa4Ye — IICUXUYe-
CKOE OTHOIIeHHEe CYOBbEeKTa K CBOEMY IMPOTHBOIPABHOMY MOBE/ICHUIO U €r0 TIOCIEACTBUSIM B (hopme
YMBICJIA WJIM HEOCTOPOXKHOCTH, & TAKKEe MOTHB U LIeJIb IPABOHAPYITIEHHS .

Takum 06pazoM, IO, TpeOyollee BO3MEIeH!s YOBITKOB, JIOJKHO JI0Ka3aTh: (haKT MPOTHUBO-
MIPaBHOTO TIOBEJICHUsI HAPYILUTEISI; HAJTMUUE TPUIMHHOMN CBS3U MEK/Ty AOMYIIEHHbIM HapyIlleHUeM
Y BO3HUKIIMMHU YOBITKAMU; (DaKT M pasmep TpeOyeMbIX YOBITKOB. JlOKa3bIBaTh BUHY HAPYIIUTEINS
o0si3aTenbcTBA He Tpedyercs, Tak kKak oHa mpearnoiaraercs (m. 2 cr. 401 'K P®), a B HeKoTOphIX
Clyvasix 00s3aHHOCTh BO3MECTHThH YOBITKM BOOOIIIE HACTYIMAET HE3aBHCHUMO OT BHUHBI HAPYLIMTENs
obs3arenbeTBa (1. 3 cr. 401 TK PD).

Bo3merieHre mpuYMHEHHBIX YOBITKOB HATIPSIMYIO 3aBUCHT OT 3(P(EKTUBHOCTH e TEILHOCTH
MOTEPIIEBILIEH CTOPOHBI MO TOKA3bIBAHUIO MIOHECEHHBIX €10 YOBITKOB. [I0CKOIBKY IIEHTpaIbHOW MPO-
O1eMOll BO3MeIlleHUsT YOBITKOB SIBJISIETCS MpoOieMa UX JOKa3blBaHMs, BO3HUKAET 3a/lauya OpraHu-
30BaTh cOOp JOKa3zaTeabcTB. PaboTa 1o Bo3MeIleH!0 YOBITKOB JIOJKHA HAYMHATHCS HE C MOMEHTA
T0/IaYM MCKA M MpUJIaraeéMbIX K HEMY JOKYMEHTOB B CY[I, 4, KAK MUHUMYM, Cpa3y ke C MOMEHTa BO3-
HUKHOBEHHSI YOBITKOB.

BaxHbIM JOKa3aTEILCTBOM pa3Mepa YOBITKOB SIBJISIETCS IMCbMEHHO 3a(pMKCH POBAHHBINA pacyeT
yOBITKOB, KOTOPBIH IOJKEH MPEACTABIATHCS HAPSILY C APYTUMHU IOKYMEHTAMHU B CYJl B COOTBETCTBUM
co cT. 125 ApbuTpakHoro mporeccyaibHoro kojaekca Poccuiickont @eneparnum (nanee — AIIK P®D).

B cucreme aHI10-aMeprKaHCKOro Mpasa MPUHITHI ONpeieSieHus: 00beMa BO3MENTaeMbIX YObIT-
KOB CBSI3aH C YYE€TOM MHTepeca CTOPOHbI, KOTOpasi MOHECa yiep0d Mpy HapyIIEeHUH 0roBopa Apy-
roil CTOPOHOU. B NOKTpHHE OOBIYHO pa3MyaioT ABa MOJIEKAIIUX MMPABOBOM 3allUTe JOTOBOPHBIX
MHTEpeca — MOJIOKUTEIbHBIN U OTPULIATE/IbHBII.

Bo3mernieHne yObITKOB JOKHUKOM JIOMKHO MOCTABUTh KPEUTOPA B TAKOE MOJIOKEHHE, B KOTO-
POM OH Haxomuiics Obl, ecu Obl 003aTeHCTBO OBLIO UCTIONHEHO JIOJKHUKOM HAJJIeXKaIum oOpa-

56 Cm.: Ocunos E.B. O6ue BOIPOCHI OTBETCTBEHHOCTH B IPaXIaHCKOM Ipase // LIMBUIMCTHYECKHE 3aITCKU: MEXKBY3. ¢O. Hayd.

Tp. — M., 2001. — C. 303; CnecapeB B.JI. 9koHOMHIUYECKUE CaHKIMU B COBETCKOM IpaxAaHCKoM npase. — KpacHospek, 1989. — C.
44-62.
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30M. JIaHHBIV TOJX0/ B JOKTPUHE MTPUHSATO HA3bIBATH 3ALUTON MOJIOKUTETBHOTO JOTOBOPHOIO UHTE-
peca, B OTJIMYME OT 3alUThl OTPULIATEBHOIO IOTOBOPHOTO MHTEpEca, Lielb KOTOPOW COCTOMT B
oOecrieyeHnr MaTepUaIbHOTO MOJOKEHHS KPEAUTOPa, B KOTOPOM OH HaXOOUJICS Obl, €Cli ObI JOro-
BOp He ObLJT 3aKJII0YEH BOOOIIIE, M KOTOPbIN OOBIYHO 3AIUINAETCS B CIydasix, KOIja JOroBop Mpu3Ha-
eTCs HeJICUCTBUTEITBHBIM® .

Peanuzarms stoii 3amaum, 0e3yclOBHO, TpeOyeT BO3MEIIEHHs] KPEIUTOpPY KaK peasibHOro
yuiep0a, IPUYMHEHHOTO HApyIIeHHeM 00s13aTeNIbCTBA, TAK U YIYIIEHHOW BBITOIBI.

INo BceM mpaBOBBIM cHCTEMaM MOJIEKAIINI BO3MEIIEHHIO yIIepd BKIIIOYaeT B ceOsl, Kak mpa-
BUJIO, B KAUECTBE COCTABHBIX YaCTel, BO-TIEPBBIX, MONOKUTEIbHBIN yIIepO, T. €. Te peaibHble 3aTPaThl
Y TIOTEpH, KOTOPbIE TIOHEC KPEIUTOp M3-3a HECOOMIONCHHUSI €r0 KOHTPAreHTOM CBOUX O0s13aTesIbCTB,
a BO-BTOPBIX, YITYIIEHHYIO BHITOy (HETOTYyUeHHYIO MPHOBLIB), T. €. Te JAOXOMbl, KOTOpPhIE KPEAUTOp
Mor Obl ITOTYYUTh MPH HAJIEKAIIEM HUCTIOTHEHUH JJOroBopa Apyrou ctopoHoi (ct. 1149 ®I'K; § 252
ITY;n. 2 cr. 2-708 ETK CIIA)®.

Cornacao 1. 2 ct. 15 'K P® non yObITKaMu MOHUMAIOTCST PACXO[IbI, KOTOPBIE JIMIIO, Ybe MPABO
HApYIIEHO, TIPOU3BEJIO WM JIOJKHO Oy/IeT MPOU3BECTH IJIs BOCCTAHOBJIEHHS HAPYILIEHHOTO TIpaBa,
yTpara Wiu HOBPEkIEHUE €ro UMYILECTBA (peanvhbiil yuyepod), a TAKKE HENIOITyUYEeHHbIE JOXO/Ibl, KOTO-
pbIe 3TO JIMILIO TOIYYHIIO ObI IPY OOBIYHBIX YCIOBUSX I'PaKIAHCKOTO 000POTa, €CITU Obl €ro MPaBo He
OBbLIIO HAPYIIIEHO (YnyueHHAs 8b1200a).

BaxHeiimmm BUIOM yOBITKOB SIBJISIETCS YIyIIIeHHas! Bhiroza. [IpruemM B KoMMepUeckom 000-
pOTe yIyHIeHHas BBITOJa 3aHUMAET LEHTPAJIbHOE MECTO.

Xaitn Kenn, ®pank JlopmaH oTMevaroT, 4To Bo3MellleH!e YOBITKOB, BO3HUKIIIMX BCJIE/ICTBHE
HEHCHOJIHEHU (TaK Ha3bIBaEMblil IO3UTUBHBIN MHTEPEC), OXBATHIBAET BCE MMYILIECTBEHHBIE TOTEPU
KpEeIUTOpa, CBSI3aHHBIE C OTCYTCTBHEM HCIIOJHEHUSI TIO 00s13aTeIbcTBaM. DTO, Mpexke BCEro, yiy-
IIEHHAas BBITOZIA: €CJIM MPeAIPUHUMATEb He MOCTaBUII 3aKa3YMKy TOBAp 0 MPUYMHE €r0 HEIoy-
YEHHsI OT CBOETO MOCTAaBIIMKA, U 3aKa3YMK BCJIEICTBHE ITOTO OTKA3aJIcs OT UCIIOJIHEHUS JOroBOpa,
MpeANPUHIMATEIb IPUUYKCIISIET K CBOUM YOBITKaM CyMMY TIPUOBUIN, KOTOPYIO OH MOT Obl TIOJTYYHTh,
MOCTABUB TOBAP 3aKA3UMKYy>’.

CornacHo § 252 ITY ynyiieHHOU BBITOIOW CUMTAIOTCSI JOXO/bI, KOTOPbIE C BEPOSITHOCTHIO
MOTJTM OBITh TIOJTyYEeHBI IPU OOBIYHBIX YCTIOBHSIX I'PaKIAHCKOTO 000poTa (TI0 OOBIYHOMY XOJ1y BEele)
WM B CHITY OCOOBIX OOCTOSITEIbCTB, B YACTHOCTH BBUAY YK€ MPENPUHSTHIX MEp U MPUTOTOBJICHUI.

ITynkr 2 cr. 15 'K P® rnacur, 4o nox yObITKaMu IMOHUMAIOTCSI TAKKe HETIOTy YeHHbIE JJOXOJIB,
KOTOPBIE 3TO JIULIO MOy YHIIO ObI IPU OObIUHBIX YCAOBUSX 2DANCOAHCK 020 000POMA, €CIN Obl €T0 IPABO
He ObUTO HapyIeHo (ymyieHHas Beiroga). Eciu nuno, HapymmsIiee mpaBo, MOMTyYHIO BCIIEICTBUE
3TOTO JI0XOIb, JIMLIO, TPABO KOTOPOTO HApyIIEHO, BIIpaBe TpeOOBaTh BO3MELIEHHS HApsILy C APYTUMHU
yOBITKaMH YITyIIIEHHOW BBHITO/IBI B pa3Mepe He MEHbIIIEM, YeM TaKUe TOXO/BI.

Oco06y10 CII0KHOCTD IPE/ICTABIISIET COOOH TOKa3bIBaHHUE YOBITKOB UMEHHO B (hOpMeE YITyIIeHHOM
BBITO/IbI. XOTsI OOIIME TPUHITUIIBI TS OTIPEAEIeHHs TAKUX YOBITKOB M YCTaHOBJEHHI B CT. 15 K PO,
HO UX sIBHO HepoctarouHo. [Tostomy 1. 4 cr. 393 I'K P® cneumansHo npegycMaTpuBaeT AOMOIHU-
TeJIbHBIE YCIIOBUS IJ1s1 IOATBEPKICHUS PACXOAO0B 10 BO3MEILLEHHUIO YITyIIEHHOM BhIrosl: «IIpu omnpe-
JEJIEHUH YIyIIEHHOW BbITO/Ibl YUUTHIBAIOTCS IPEANPUHSATHIE KPEJUTOPOM /17151 €€ MOy YEHUsI MEPHI U
ClIeJTaHHBIE C 3TOM 1IeJIbI0 IPUTOTOBJIEHUS». [IpnyeM HalmuMe TakKuX NOATBEPKIEHUN B BUJE JOKA-
3aTeJIbCTB SIBJISETCS 0OSI3aTebHBIM.

Briciium ApoutpaskabsiM Cynom P®, (enepaibHpIME apOUTPaKHBIMU CYIaMH OKPYTOB BbIpa-
OO0TaH JOBOJILHO B3BEIIEHHBIN MOAXOM K YJOBJIETBOPEHUIO UCKOB O B3bICKAHUHM YITYILIEHHON BHITO[bI.

T Cwm.: I'pask JaHCKOE 1 TOProBoe MpaBo 3apyoesxHbIx rocynapcts. — T. 1. —4-e uzn. / nox pen. E.A. BacuibeBa, A.C. Komaposa. —
M., 2004. — C. 462 (aBr. 1. 12 — A.C. Komapos).
38 Cw.: Tam xe.
% Cwm.: Kenn X, Jlopmaun ®. BeezieHue B 06s13atesibeTBeHHOE 1paBo // [IpoGieMsl rpaxk1aHCKOro U IpeApPUHAMATEIbCKOTO IpaBa
I'epmanun. — M., 2001. — C. 52.
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. B. IoGpaueB. «Pa3BuTue MHCTUTYTa BO3MEUIEHUS YOBITKOB B CBETE MOJEPHU3ALMH POCCUICKOTO I'PaskIaHCKOTO 3aKO-
HOZIATEJIbCTBA: HAYYHO-TIPAKTUYECKOE TTIOCOOUE»

W3ydyeHHasi mpakTHKa MO PacCMOTPEHHIO JIeST O BO3MEIIEHUH YITYIIIEHHOM BBITO/IbI CBUIETEIbCTBYET
0 MaJIOUMCJIEHHOCTH e/ YKa3aHHOW KaTeropuu, MpuyeM TpeOOBaHUsI KPEAUTOPOB AajieKO He BCe-
I71a YIOBJIETBOPSIOTCS CyIOM. TpaguiiMOHHO B KauecTBE MPUUYMHBI IAHHOTO SIBJICHHS HA3bIBACTCSI, B
MIEPBYIO OUYEPe/Ib, CIIOKHOCTD JOKA3bIBAHUS YITYIIIEHHON BBITO/IBI.

[To muenmio A.B. Eropoa, HanOosee TUITUYHbIE OCHOBAHMSI ISl OTKa3a B MCKE O B3bICKAHUM
YITYIIIEHHOW BBITO/IBI MOTYT OBITh CBE/IEHBI B TPH OCHOBHBIE TpymIib: (1) oTcyTcTBHE (hakTa HapyIie-
HUS, (2) HEJOKA3aHHOCTh pa3Mepa YOBITKOB, (3) OTCYTCTBUE IPUYMHHOM CBS3M MEXKy BOSHUKIIIUMHU
yOBITKAMH U ISUCTBUSMYU MPUUUHUATETA.

B cyne6HOl mpakTuKe BBIPAa0OTAHO Takoe ToiKoBaHWe HOpMHI cT. 15 'K P®, mpu korto-
POM, ICUHUCJIsISI pa3Mep HEeTOyYeHHBIX I0XO/IOB, HCTILy CIIE/IyeT OMpeNeiTh JOCTOBEPHOCTH (pealib-
HOCTb) TeX JIOXOZIOB, KOTOpbIE OH Tpearioaraji MoxyduTh MPH OOBIYHBIX YCJIOBHSAX I'PakIaHCKOTO
obopora (mocranorieHne PAC Cepepo-KaBkazckoro okpyra ot 3 centssops 2003 r. mo gemy Ne
®08-3125/2003¢!; mocranoenenne PAC Mockosckoro okpyra ot 3 mapra 2003 r. no gemy Ne KI'-
A40/5 5 9-03%2).

[Ipu sTOM crnoxuBIIasics CcygeOHast MPAKTUKA YKa3blBaeT HA HEOOXOOMMOCTh YCTaHOBIJICHUS
(bakTa HaTMUMsE 6E3yCIOBHON MPUUYMHHON CBS3U MEK/y HETOIyYeHUEeM UCTIIOM JJOXOa U HelpaBo-
MEpPHBIMU JeWCTBUSIMU oTBeTurKa (rnocraHopiieHne PAC Cepepo-KaBkaszckoro okpyra ot 9 mapra
2000 r. o memmy Ne @08-393/2000-114A53).

Takum oOpa3oM, MpH OnpeneseHu pa3Mepa YOBITKOB HEOOXOAMMO BCEra yYUTBIBATh OCO-
OEHHOCTH JTOKa3bIBaHMSI, CHIEU(PUKY TAKOTO JIEMEHTA UX COCTaBa, KOTOPHIM SIBJISIETCS YIYIIIEHHAS
BBITO/IA.

O.A. CUMBOJIOKOB OTBEYaeT, YTO JOKTPHHA KOHTMHEHTAJILHOTO MpaBa OIpeAesieT JOrOBOp-
HYIO U JISIUKTHYIO OTBETCTBEHHOCTh OTJEJIbHO. Takoe cocTosiHie pa3padOTaHHOCTH MOHSITUS TPaK-
JaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH XapaKTepHO, MOMUMO (PpaHIMK, W AJs APYTHMX CTpaH KOH-
TUHEHTAJILHOrO TpaBa (Harpumep, s I'epmanuu, Bonrapuu, Benrpun, Ilonsmm, IBeinapuu,
IOrocnasuu u ap.)%.

ITo muenuio A.C. KpuBIioBa, ¢ 1aBHEro BpeMeHH, Kak U3BECTHO, B JIMTEpAType HaIllero mpe/-
MeTa JIeJIAloT Pa3Iiue MeXAy BO3MENIEHUEM YObITKOB, K KOTOPOMY KTO-JTMOO 00sI3aH MO MPUYKHE
MPOTUBOIPABHOIO JCHCTBUS WM YIYIIEHUs] B 00JaCTH BHEAOTOBOPHBIX OTHOILIEHUM, U BO3MeIIle-
HHEM YOBITKOB BCJIEJICTBHE YKe CYIIECTBYIONIErO U OCHOBAHHOTO Ha JOroBope ooOsi3arenbcTBa. [lep-
BBI CJTydail OOBIKHOBEHHO Ha3bIBAIOT BO3MEIICHMEM YOBITKOB HA OCHOBAHUH JIEJIMKTA, a CaMO 00si-
3aTeIbCTBO — JEJMKTHBIM 00SI3aTeNIbCTBOM, BTOPOM CITydail 0003HAYal0T BO3MEIEHUEM YOBITKOB,
OCHOBaHHBIM Ha JIOTOBOpe®.

I'. depHOypr yKka3blBaeT, YTo TAKOW Bpe]] MOKET MMPOM30MTH JIMOO OT HEUCTIOIHEHU I IOTOBOPA,
MO0 OT €ro HEMOJHOTO WM 3aro3/aJI0r0 MCHOMHEHUs, HO yIepd Takke MOXET ObITh MPUUYMHEH
Y BHE BCAKHMX JOTOBOPHBIX 00s13aTebeTB. OOS3aHHOCTh BO3MEIIEHHS Bpea MOXET MPeICTaBIsATh
co00i HenocpeocmeeHHblil 0oz, HAIPUMEDP, TaM, T1e MPAaBO Ha TaKOe BO3HAIPaXAEeHHE OCHOBBIBA-
eTCsl Ha BHEIOTOBOPHOM IPUYMHEHNH Bpeaa. B Ipyrux ciryuyasix oHa HOCHT XapakTep SBEHTYaIbHBIMH,
SIBJISISICH TIOCTIE/ICTBUEM HAPYIIEHH ST IOTOBOPHOTO 00sI3aTeNIbcTBA M 00eCTieunBasi BO3MeIleHre Bpeaa
OT HEUCIIOIHeHUsI KOHTPAKTa. 3[ech 3Ta OOSI3aHHOCTb WJIM MTPOCTO 3aMeHsIeT UCHOHEHHE IO JJ0ro-
BOPY, WM MPEICTABIISIET COOOM TAaKUM 00Pa30M IVIAaBHBIN MHTEPEC MOTEPIIEBIIETO, WJIH KE BBITTOJHSI-

0 Cm.: EropoB A.B.VnyuieHHas Bbiroza: mpo6eMbl TEOPUH M IPOTUBOPEYUM S IPAKTUKHY // YOBITKY Y IPAKTHKA UX BO3MEIIICHUSI:
0. cr. / oTB. pea. M.A. Poxkoa. — M., 2006. — C. 92.

ol OdurmansHo He onyonmkosaHo (cm. CIIC).
62 OdurmansHo He onyonukosaHo (cm. CIIC).
63 OdunmansHo He onyosukoBaHo (cMm. CIIC).
6 Cm.: CumBookoB O.A. BHIGOP IIPUMEHUMOr0 HHOCTPAHHOIO IIPABa O IPAKJAHCKO-TIPABOBO OTBETCTBEHHOCTH MPENPUHI-
marenett // FOpucrt. — 2006. — Ne 12. — C. 22.
5 Cm.: KpusuoB A.C. O6iee yuenne o6 yosiTkax. — FOpses, 1902. — C. 20-30.
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eTCs1 Kak I00aBOYHbBIM MHTEPEC BMECTE C ITIaBHBIM 00sI3aTe/IbCTBOM BBHU/LY TOTO, YTO MOC/IEAHEE ObLIO
WCITOJTHEHO HE BOBPEMSI WJIU He TIOJTHOCTHIO%®

6 Cwm.: Hepu6ypr I'. TTanpektsl. O6s13aTenbcTBEHHOE NpaBo / nep. nox pyk. u pea. I1. Cokonoscekoro. — 2-e u3n. — T. III. — M.,
1904. — C. 145.
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KoHen 03HaKOMHUTEJIBHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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