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Nabaap Pe3zenos
ApouTtpakubiii nponecc. Illnapraiaka

1. UcTopusi cTaHOBJIEHUSI apOUTPaKHbIX cy10B B Poccun

IlepBoe ynoMuHaHHEe O CYLIECTBOBAaHMHM OCOOBIX CYy/IOB [UIsl TOProBoro cocjioBusi B Poccun
umeso mecto B 1135 r. Kak cucrema kommepueckue cyasl B Poccun nossuiics B Hadane X!X B.
IlepBblilt KOMMEPUYECKHUI Cyll, pa3pelaBLIMii TOProBele criopbl, Obl1 ocHoBaH B Onecce B 1808 r. 1o
AHAJIOTUH C TIONOOHBIMH CYJEOHBIMU YUPEKICHUSAMH, CYLIECTBOBABIIMMYU BO PpaHIUM B Ty MOXY.
MHnnmaTtrBy B CO31aHUM IEPBOIO KOMMEPUYECKOT'O CyJa IPOSIBUIIO MECTHOE KyIIEYECTBO, 3HAUUTEITb-
HYIO 4aCTb KOTOPOT'O COCTABJISJIM BBIXOALbI U3 PpaHIMH.

Iocne BBeeHMA B AeHCTBHE CYJEOHBIX YCTaBOB B 1864 I'. Bce BUIIBI TOPrOBBIX CYJIOB, 3a UCKJIIO-
YeHreM KOMMepUYEeCKHX, ObUTH yIIpa3aHEeHsl. B cocTaB KOMMepYecKoro cy/ia BXOAWIU Tpeace aTeNlb
CyJa, ero 3aMeCTUTENb (TOBAPUIL IIPEACENATENS) U OIPEAEIEHHOE YUCIIO WIEHOB 110 IITaTy, Ha3Ha-
YEHHBIX ITPABUTEIbCTBOM M M30paHHBIX KynieuecTBoM. [TocyHOCTD e1 KOMMEPYeCKHM CyliaM TOJ-
KOBaJIaCh JOCTaTOYHO OIPaHUYMUTENBHO. KONMMYeCTBO KOMMEPUYECKUX CYIOB YBEJIMYHMBAJIOCH, HO K
Hayaiy XX B. UX OCTaJIOCh TOJIbKO yeThipe — B Mockse, IletepOypre, Bapiase u Onecce.

B 1920-x rr., B Ieproj1 HOBOIM SKOHOMHUYECKOH IMOJIMTUKY, B paMKax 00IIel CyAeOHOW CHCTEMBbI
IeCTBOBAIM apOUTPaXKHbIE KOMUCCHH, K TIOACYJHOCTH KOTOPBIX OTHOCHJIUCH JIeJIa IO CIIOpaM MeXIy
rOCYJapCTBEHHBIMH TIPEANIPUSATHIMU U YUpEeKICHUSAMU. ApOUTpakHbe KOMUCCHH ObLIA 00pa3o-
BaHbl B cootBeTcTBUM ¢ noctaHoBieHneM LIVK u CHK PC®CP or 21 cenrsadps 1922 r.

ApOuTpakHble KOMUCCHU PACCMaTPHUBAIIH JieJIa B COCTaBE TPEX WIEHOB C 00sI3aTeIbHBIM y4a-
CTHEM IOPUCTa U XO3AMCTBEHHOI'O PyKOBOJAIEro paboTHUKa. [lesia paccMaTpruBaivch Mo MpaBuiiaMm,
ycraHoJsieHHbIM [ TIK, 3a HEKOTOPBIMU UCKJTIOUEHUSAMHU, BHITEKABLIMMU U3 OCOOEHHOCTEH apOuTpak-
HBIX KOMHCCHA. [1py 5TOM MOABEOMCTBEHHOCTb 11T ApOUTPaKHBIM KOMUCCHSIM TOJIKOBAJIACh CYTy0O
OrpPaHUYUTEIBHO, U IIPEIIOYTEHUE OTIABAJIOCh PA3PELIEHHIO CIIOPOB B OOIIMX CyAaX.

B cBA3M ¢ nepexoqoM Ha aJMUHUACTPATUBHBIE METO/BI PETYIMPOBAHUS XO3AUCTBEHHBIX OTHO-
IIeHW apOUTpakHble KOMUCCHM OBUTM YNpasgHEHbl HAapsily ¢ MHOTMMH APYTMMHU CTPYKTypamu
PBIHOUHOI KOHOMUKH. B 1931 r. Gputa 0OpazoBaHa cucTeMa OPraHOB rOCYIApCTBEHHOTO apOuT-
paxa, KOTopasi BHIIOJIHsUIA pa3iuyuHble (PyHKIMH. [ocynapcTBeHHbI apOMTpax BBHIOIHSIT ABOM-
CTBEHHBbIE (DYHKLIMM B CUCTEME YIIPABJIEHUS HAPOIHBIM XO3AMCTBOM TOM 3M0XU. ['ocynapcTBEHHBIN
apOUTpaX, C OIHOM CTOPOHBI, SABJISICS OPraHOM T'OCYIapCTBEHHOTO YIIPABJIEHUS, HA/ICICHHBIM 1J151
3TOrO PAIOM IOJIHOMOYMH B c(pepe XO3AMCTBEHHBIX OTHOLIEHUH (BKJIIOYAs MPaBO IPUHATUSA HOP-
MaTHUBHBIX aKTOB), U, C IPYTOM CTOPOHBI, pa3pella BO3HUKAOIINE B JaHHOM c(epe CIopbl MEXILy
npeanpuatusaMu. OTHOBpEMEHHO AefCTBOBAA CUCTeMa BEJOMCTBEHHBIX apOUTpaxkeil, obecrednBa-
I0las pa3peleHNe XO3SMCTBEHHBIX CIIOPOB MEkKAY MPENNPUATUAMU B paMKax OJHOTO MUHHCTEp-
CTBa U BEIOMCTBA.
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2. IIpeoOpa3oBaHue cucTeMbl apOUTPAKHBIX CY/10B

B cBsa3u ¢ nmpunstueM B 1991-1992 rr. 3akona P® «O06 apoutpaxkaom cyne» u AIIK cucrema
rOCy/IapCTBEHHOTO 1 BEJIOMCTBEHHOI0 apOMTpaxa OblIa yIpa3iHEeHa ¢ ee OIHOBPEMEHHBIM IIpeodpa-
30BaHMEM B apOUTpaxHble cynbl. CTaHOBJIEHWE HOBOW SKOHOMHUKH M OTKAa3 OT aJMUHHUCTPATUBHOTO
PYKOBOJZICTBAa SKOHOMHUKOM IPUBEJIH K MOSIBJIEHHIO MHOKECTBA CYOBEKTOB XO3SMCTBEHHOW JEsITellb-
HOCTH, KOTOPbIE HAXOAWJIMUCh MEXIy COOOH B OTHOIIEHHUSX KOOPIMHALIMK U PAaBEHCTBA. JTO MOTpe-
©0BaJIO U a/IEKBATHBIX (POPM MPABOBOTO PETyJIMPOBAHMUS U pa3pereHus] KOHPIMKTOB MKy CyOb-
eKTaMU1 XO3MCTBEHHOM JIeSITENIbHOCTH, BKJTIOUasi HEOOXOIMMOCTD CO3/IaHus1 apOMTPaKHBIX CYI0B. B
Koncrutynumn P® Obu10 OKOHUYATEIBHO 3aKPEIyIEHO CaMOCTOATENIbHOE MECTO apOMTPAXKHBIX CYIOB B
CHUCTEME OpraHoB cyaeOHou Biacti PO.

Heo6xonumocTs 1aibHENIIero CoBepIeHCTBOBAHMU S apOUTPAKHOTO ITPOLIECCYaIbHOTO 3aKOHO-
JaTeNIbCTBA MpUBENIa K pa3paboTKe ¥ MpUHATHIO B 1995 1. aByX HOBBIX akTOB: DesiepaibHOro KOH-
CTUTYLIMOHHOTO 3aKoHa oT 28 ampenst 1995 r Ne 1-OK3 «O06 apbutpaxHbix cynax B Poccuiickoi
Penepaunn» (c n3menenusamu ot 4 mona 2003 r., 25 mapra 2004 1.), KOTOPBIY ABJISAETCA TPABOBOU
OCHOBOH JEHCTBYIOIEH CUCTEMbl apOUTPaKHOTO CYI0yCTPOICTBA, U ApPOUTPAXHOTO MpoLecCyasib-
Horo koxekca P®, koropsiil nericreoBai 1o 2002 r.

Hospiii ApOuTpaskssiil mporieccyanbHblii kogeke P® ot 24 uionst 2002 r. Ne 95-®3 TmarensHo
perympyer MopsiaoK CyIOMPOU3BOICTBA B ApOUTPAKHBIX CYaX, YUYUTHIBAET MEXIyHAPOIHO-TIPABO-
Bbl€ CTAHJAPTHI CIIPABEJIMBOIO U IOCTYITHOIO ITpaBocyaus. Takoe pa3BUTHE CUCTEMbl apOUTPaKHBIX
CY/IOB TO3UTHUBHO M CIIOCOOCTBYET B I1EJIOM TOJIOKHUTEIbHON AMHAMUKE cyaeOHou pedopmsl B Poc-
cuu. Conepxanne HoBoro AIIK P® MoxHO cBECTH K ABYM OCHOBHBIM KaTErOpHUAM — TPEEMCTBEHHO-
CTU (YYeTy CJIOXUBILUXCS MOJOXEHUI apOUTPaKHOTO MPOLIECCYATbHOTO 3aKOHOAATENbCTBA) U Pa3-
BUTHUIO (CTPEMJIEHUIO OCOBPEMEHUTh apOUTPAKHBII IIPOLIECC C YYETOM HOBBIX COLIMAIBHO-TTPABOBBIX
peasiiii ¥ MEXyHapOIHOIO OIIbITA).

[Mpunstue HoBoro AIIK P® spisiercs 3HAYMMBIM COOBITHEM AJIS1 PA3BHUTHS BCeil CyaeOHOM
CHCTEMBI Hallleil cTpaHbl. MOXKHO KOHCTaTUPOBATh TO OOCTOSITENILCTBO, UTO CyAeOHO-apOMTpaKHasI
CHCTEMa COCTOsIach, 3aHsiIa CBOe MeCTO B o0mIel cyaeOHol cucteme P®, mocrpoeHHol Ha TpHH-
unax (byHKIMOHAJIBHOIO, a He JIMHEHHOro einHeTBa. Halla crpaHa 3a iecsatuieTre mpomuia Kojoc-
CaJIbHBII MyTh peOpM, MOITOMY 3aKOHOZIATENILCTBO B STOT MEPUOJ HOCUT MEPEXOAHBIN XapaKkTep U
TpeOyeT MOCTOSTHHOTO OOHOBJICHHSI.

3HAaYMMOCTh COBEPILICHCTBOBAHMUS MIMEHHO ITPOLIECCYATbHOTO 3aKOHO/IATEIbCTBA OOBSICHSIETCS
TeM, 4TO OeCKOHeUHbIe UTM(OBKA U JOpaOOTKa MaTepruabHOTO 3aKOHO/IATEIbCTBA OyIyT Oecroes-
HBIMHU, €CJIM B OOILIECTBE HE CO3[jaHa CUcTeMa ITPaBOBOIO MPUHYXKJIEHUS €r0 YYaCTHUKOB K UCIIOJHE-
HUIO UX 00513aTeNIbCTB KaK APYT Mepel APYTroM, Tak M epe ToCyAapCTBOM.
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3. CucreMa U CTPYKTypa apOUTPaKHbIX
Cy/J10B: NOHSITHE, TPU3HAKH, Pa3JNYUs

ApOuTpakHbIe CyIbl — 3TO OPraHbl CyAeOHOH BJIacTH B chepe MpeAr pUHIMATEICKON 1 THOM
SKOHOMMYECKOM JIeATEbHOCTH, PacCMaTpUBAIOIIME MOIBEIOMCTBEHHBIE UM [IeJ1a B MOPSIKE Ipak-
JAHCKOTO M a/IMUHUCTPATUBHOIO CYy/IOIPOU3BOJICTBA, ycTaHoBIeHHOM Koncturynueit PO, AITK PP
U IpyruMu pesiepabHbIMU 3aKOHAMM.

Koncturyuus PO u ®enepanbHblii KOHCTUTYIHMOHHBIA 3akoH OT 31 nmekabps 1996 r Ne 1-
®K3 «OcynebHou cucreme Poccuiickori Peneparin» OTHOCIT apOMTpaXkkHbIe CyIbl K (heaepaiib-
HbIM cygam. Ha ypoBHe cyObektoB PP He MoryT cosmaBartbesi CyaeOHbIE OpraHbl, pa3peliaioniyie
Ziena, OTHECEHHBIE K BEICHHIO apOUTpakHbIX cynoB. CrcteMa apOMTPaKHBIX CYIOB OCHOBBIBAETCS
Ha OOLLMX MPUHIIMIIAX U MONOKEHUSX CY0YCTPOMCTBA U CYIOIPOM3BOAICTBA, KOTOPbIE B PABHOM CTe-
NIeHH JCHCTBYIOT U [UIsl APYTHX CYAOB CYAEOHON CHCTEMBI.

Cucremy apouTpa:KHBIX cyA0B B P® cocTaBisioT B HacTosiee BpeMsi:

1) Boiciuit Apourpaxssiii Cyg PD;

2) penepanbHble apOUTPaKHBIE CYIbl OKPYTOB;

3) apOuTpakHble anesUIALMOHHBIE CY/IbI;

4) apbutpaxkHble Cy/bl IEPBOi MHCTAaHLIMK PECIyONMK, KpaeB, 00acTel, roposioB (eaepab-
HOTO 3HaYeHHsI, aBTOHOMHOI 00J1aCTH, aBTOHOMHBIX OKPYTOB (apOUTpakKHBIE CYIbl CyObeKTOB PD).

B omume ot cynoB o011e IpUCIUKIMKY apOUTPaKHBIE CY/Ibl PACCMATPUBAIOT SKOHOMUYECKHUE
criopsl. Ctateu 4 u 5 PK3 «O0 apOUTpaKHBIX CyAax» OTHOCAT K BEACHUIO apOMTPaKHbBIX CYJOB

paccMOTpeHre SKOHOMUYECKMX CIIOPOB M MHBIX JIeJT B c(pepe IKOHOMUUYECKOM U JII0OO0H Ipyroil
IPEANPUHUMATENIBCKOI AeATebHOCTU. Tak pa3srpaHUYMBaeTCsl KOMIETEHIMS apOMTPaXHBIX CY/I0B
U cynoB oOmeil opucaukuuu. IIpu 3ToM MMeHHO cepa NpeanpUHUMATEIbCTBA SBJSETCS OJHUM
U3 TVIABHBIX OCHOBAHMH, MMO3BOJISIOMINX PA3rPaHMYUTh KOMITETEHIMIO apOUTPaKHBIX CYJOB M CYJOB
oOmIell IOPUCIUKIMY ¥ ONPEAeIUTh CIIeNUaIN3alMI0 apOUTPakKHBIX CynoB. OIHUM U3 KPHUTEPUEB
OTHECEHHMs e K MOIBEJOMCTBEHHOCTH apOMTPaKHOTO Cy/ia SIBJISETCS] XapaKTep MPaBOOTHOLIEHHI:
apOUTPaXXHOMY Cyay NMOABEAOMCTBEHHbI SKOHOMUYECKUE CHOPBI, BOSHUKAIOIIUE U3 I'PAXAAHCKUX,
aJMUHHCTPATUBHBIX Y MHBIX OTHOIIEHUH, KOTOpbIE HE OXBATHIBAIOTCSI COOCTBEHHO T'PAXIAHCKOH M
aJIMMHUCTPAaTUBHOM cpepamu.

3aKkoHOAATeNb ONpeaessieT CyObeKTHBI COCTAB YYACTHUKOB MPABOOTHOIIEHHUH, MEKIY KOTO-
PBIMH MOXET BO3HUKHYTb CIIOD, MTO/IBEIOMCTBEHHBIN apOuTpakHOMY cyny. OH BKJIOUaeT Iopuande-
CKMX JIMI] U TPaXJaH, OCYILECTBIISIOIMX MpeJIPUHUMATEbCKYIO AEATeBHOCT 0e3 00pa3oBaHus
IOPUMYECKOTO JIMIA U UMEIOIIUX CTaTyC UHIMBUAYAIbHOIO IpepUHUMATEIIS.

ITpu 3TOM Cniegyer uMeTh B BULY, YTO OCYILIECTBJIEHUE MTPEAIPUHUMATENBCKOIN esTEeIbHOCTH
0e3 00pa3oBaHusl IOPUIMUECKOTO JIMLA U TOCYIapCTBEHHAs! pericTpalisl B Ka4eCTBe MHIUBHIYyasIb-
HOTO MPEANTPUHAMATEIS SIBJISIOTCS 00S3aTeNIbHBIMU YCIIOBHSIMHU, ITPY HATMYMK KOTOPBIX TPaXAaHUH
MIPU3HAETCS YYACTHUKOM CIIOpa, MOJIBEIOMCTBEHHOTO apOUTPaKHOMY CY.Y.
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4. IlpaBo Ha oOpameHue B apOUTPaKHBII
Cy/: MOHSATHE U XapaKTepPUCTHKA

IIpaBo Ha oOpameHne B apOUTPAKHBIN CYJ — MPEIyCMOTPEHHOE 3aKOHOM IMpaBo o0Opa-
TUTBCS B apPOUTPAXKHBII CyJ1 C LIEJIBIO 3aIUThl CBOUX HAPYLIEHHbIX MJIM OCIIaPUBAEMBIX IPaB 1 3aKOH-
HBIX MHTEPECOB B MOPSIIKE, YCTAHOBJIEHHOM apOMTPaKHBIM IPOIIECCyaTbHBIM 3aKOHOAATEILCTBOM.

B03MOKXHOCTB KakJOr0 3aMHTEPECOBAHHOTO JIMIIA OOPATUTHCS 32 CYAeOHOH 3alUTOH B COOT-
BETCTBYIOILMI KOMIETEHTHBIN cya Poccuu, B ToM uucie v B apOMTpakHbId, MpeLycMOTpeHa cT. 46
Koncturynmu P®. [TpaBo Ha obpaltieHue B apOUTpakHBIH Cy1 chOPMYITMPOBAHO B BUAE OOIIEro J03-
BOJICHHUSI: JIIOOOE 3aMHTEPECOBAHHOE JIMIIO BIpaBe 0OpaTUThCS 3a cyaeOHoM 3amuToi. [1pu sTom B
KadecTBe HanboJIee OOIIMX YCIIOBUI BOSHUKHOBEHH I ITPpaBa Ha 0OpallieHue B Cy/1 BBICTYIIAIOT ITpoLieC-
CyaJibHas! TPABOCTIOCOOHOCTH M ToABeoMCTBeHHOCTh. HoBblit AITK P® mckimounn MHCTUTYT OTKa3a
B NMPHUHATUM 3asBieHus. [109ToMy B 3aBUCMMOCTH OT XapakTepa IOpUAMYEcKOro (pakra v BpeMeHH
€ro YCTaHOBJIEHUS] BO3MOXHO OCTaBJIEHHE 3asIBJIeHU Oe3 JBUKEHH s, BO3BpaIlleHUe NCKOBOTO 3asiB-
JIEHUs1, YTO He TPEIATCTBYET OOPaIeHuIo K apouTpaxkHoMy cyny. [Ipu ycraHoBieHNH (haKkTa HEeros-
BEIOMCTBEHHOCTH (TIOTHOM WJIM BPEMEHHOI) Ha CTa/IuM CyAeOHOTO pa3ouparesbCcTBa apOuTpaXKHBINA
Cy/1 BIIpaBe MPEeKPaTUTh MPOU3BOACTBO MO JIeTy MO0 OCTaBUTH 3asiBJIeHHE 0e3 pacCMOTPEHUSI.

[Tpn xapakTepucTHKe MpaBa Ha oOpaleHre B apOUTPaKHBIN Cy/l KaK /eMeHTa KOHCTUTYIIH-
OHHOTO ITpaBa Ha CyleOHYIO 3alUTy ClieyeT UMETh B BULY €ro aOCOMIOTHBIN XapakTep.

B cootBetctBum co ct. 46 Koncrurymm P® npaBo Ha cyneOHYI0 3a1uTy He MOXET ObITh Orpa-
HUYEHO HU MTPU KaKMX 0OCTOSITENICTBAX, M apOUTPaKHBIE CY/Ibl B CBOEH MPAKTUYECKOM IESITEIbBHOCTH
CTPOro PyKOBOJICTBYIOTCSI 9TUM TOJIO)KEHUEM.

Crienyer Takke UMETh B BULY, YTO MIPABO HA CIPaBeUIMBOE CyJeOHOe pa30rparTebCTBO, yCTa-
HOBJICHHOE B CT. 6 EBporneiickoii KOHBEHIIMH O 3aIliTe NPaB YeJI0BeKa U OCHOBHBIX CBOOO, B Kave-
CTBE OIHOTO U3 3JIEMEHTOB BKJIIOYAET ¥ MPABO YYacTHHUKA cropa Ha 3((eKTUBHbIA JOCTYI K Cyay,
MIPaBOMOYHOMY pa3peruTh ero JIeJo.

B apOuTtpaxHOM Mporiecce MpaBo Ha CyAeOHYIO 3aIUTY B Cy/ie IEPBOM MHCTAHIIMY Peajn3yeTcst
B (hopMe Mojiaur McKa oo 3asBieHns. OCHOBHBIM CIIOCOOOM BO30YKAEHHUS Jielia sSIBJISIeTCs Mmojiada
MCKa, TIOCKOJIbKY 3asIBJIEHUEM BO30Y:KAAIOTCA TOJBKO Jeja U3 MyOJMYHbIX MPABOOTHOIIEHUH, OCO-
©0ro MPOM3BOAICTBA U O HECOCTOATENBHOCTH (OAaHKPOTCTBE). DTUM U ONpeesIAeTcs: 3HaUeHUe n3yve-
HUSI [TpaBa Ha TIpebsIBICHNE UCKA B apOUTPaKHOM IpoLiecce.

Peanu3arst mpaBa Ha oOparieHre Tak ke BO3MOKHA ITyTeM Mofayn kanooOsl. XKanoba mopaercs
npy 0OpaIieHny B apOUTPaXHBINA CyJ areJUISIMOHHON U KacCAallMOHHOW MHCTAHIMNA. | eHepasbHbIN
npokypop P® u ero 3amectutenu BnpaBe oOpaTUThCS B apOUTPAXHBIA Cyll C MPeICTaBJIEHUEM O
riepecMoTpe CyIeOHBIX aKTOB B MOPSAAKE Ha30pa.



1. 1. PezenoB. «ApoOutpaxusiii mporecc. [lImapranka»

5. IlonsiTHe apOUTpPaAKHOTO MpoLecca

ApOuTpakHBIi Mpolece MpeacTaBseT coO00l PasHOBUIHOCTh IOPUANYECKON IESATEIbHOCTH,
peryaMpyeMoil HopMamMH apOUTPaKHOTO IpoleccyalbHoro npasa. [1o3ToMy MOXHO cKasaTb, 4TO
apOMTPaKHBIN MPoIecC — 3TO peryimpyeMas HOpMaMi apOUTPaKHOTO MPOIECCYabHOTO MpaBa
CHCTEMa I0CIE/I0BATENIbHO OCYIIECTBIISIEMBIX ITPOLIECCYANIbHBIX IEHCTBUI, COBEPILIAEMBIX apOUTPaXK-
HBIM CYJIOM U JPYTMMH yYaCTHUKAaMH CYJOIPOU3BOACTBA B CBA3U C PACCMOTPEHHUEM U pa3pellieHueM
KOHKPETHOTI'O JieIa.

N3 nanHOro ompejejieHHsI BHITEKAIOT CJeAyIOle MPU3HAKH apOUTPa:KHOTO MPo-
necca:

1) onHUM U3 ero cyObEeKTOB 00SI3aTENILHO SIBJISETCS apOUTPaKHbIN Cy/;

2) JedcTBUSA, KOTOpbIE COBEPIIAIOTCS CYIOM M YYaCTHMKAaMH IpOLiecca, ecTh I0pUANYEcKue
apOUTpaxXHbIe NpoLiecCyalbHble JEHCTBUS;

3) mpeamMeToMm, OOBEKTOM apOUTPaKHOTO Ipolecca SIBISIOTCS Jela, MOIBEIOMCTBEHHbBIC
apOUTPaXHbIM CyJaM.

BriosiHe BO3MOKXHO IpeCTaBIIsATh apOUTPaKHBIH IMPOIIECC KaK OIpe/ieiieMoe HOpMaMH apOuT-
PaXKHOTO MPOLIECCYAJIBHOTO IIPaBa MOCTaIMIHOE JBHKEHHE JeJ1a 110 BO3HUKIIEMY B IPOLIEcce SKOHO-
MUYECKOH UM MHOH MPEANPUHUMATENBLCKON JeATEbHOCTH CIOPY, BHITEKAIOIEMY U3 MPaXAaHCKUX
IIPaBOOTHOIIEHUI (SKOHOMHUYECKHE CIOPHI) JIMOO 13 MyOINYHBIX IPABOOTHOLLIEHUH, BKJIIOYAs a/IMU-
HUCTPATUBHBIE.

Crepyer yTOUHUTD, YTO NMPEAMETOM apOUTPAXKHOIO IMpolecca Kak (hOpMbl JESTEIbHOCTU CyAa
SIBJISIOTCS] S)KOHOMUYECKHUE CIIOPbI UM UHBIE [IEJ1a, OTHECEHHBIE K KOMITETEHLIMM apOUTPaKHbIX CY/I0B
ATIK P® u ap. KoneuHo#l Liesibio Mporiecca BhICTYAaeT BOCCTAHOBJIEHUE HAPYILIEHHOTO WM OCTIapH-
BAeMOrO MpaBa B PeaTbHOCTH.

ApOuTpa:kHbIil MpoIecc Kak apOuTpa’kHOe CYIONPOU3BOJCTBO BBICTYNAeT B
HECKOJIbKHX HUIIOCTACSX:

1) ucKkoBOE CyaONpPOU3BOACTBO. 3MIECh PACCMATPUBAIOTCS CIOPHI O MPaBE, BO3HUKAIOLIME B
CBSI3U C OCYILECTBJIEHUEM ITPEAIIPUHMUMATEIBCKON U MHOM SKOHOMUYECKOM JIeSITeIbHOCTH;

2) IpoU3BOACTBO MO JeJ1aM, BOHUKAIOIIUM U3 aAMUHUCTPATUBHBIX U MHBIX MyOJMYHBIX Mpa-
BOOTHOILICHUHA. 3[IeCh pacCMaTpUBAIOTCS CIIOPHBIE JIeNa, UMEIoIIMe MyOINYHbI HHTepec (aena 00
OCMaprBaHUM HOPMATHBHBIX U HEHOPMATMBHBIX IPABOBBIX AKTOB OPraHOB U JIOJKHOCTHBIX JIMIL B
cepe NpearnpruHUMATEIbCKON U MHOM 9KOHOMHUYECKOH AeATEeSIbHOCTH), a TaKkKe Jiejla 00 aAMUHU-
CTPATUBHBIX IIPABOHAPYILICHHUSAX W B3BICKAHUH 00S3aTeNIbHBIX TUIATEKEH U CAaHKIIIA;

3) ocoboe mpon3BoACTBO. B mopsiike 0co60oro mponu3BoACTBa apOUTPaXHBINA CyJ] paccMaTpH-
BaeT jiesa 00 yCTaHOBJIEHWH (DAKTOB, UMEIOIIUX I0PUANYECKOE 3HAUEHHUE; 3[ECh OTCYTCTBYET CIOP O
page;

4) MpOU3BOACTBO TIO JIeJIaM O HECOCTOSITENTBHOCTH (OaHKPOTCTBE). 3/1€Ch apOMTPakHBIIA MPO-
LIeCC HallpaBJIeH Ha yperyJuMpoBaHUE BOMPOCOB, CBA3AHHBIX C MPU3HAHUEM I'paxkJaHUHA-TIPeIIpH-
HUMaTeJsl WM I0pUIMYECKOro JIMLA HECOCTOATEIbHBIM (OaHKPOTOM) M YAOBJIETBOPEHUEM TpeOOBa-
HUI KpeIUTOPOB;

5) ynpolieHHOe POU3BOACTBO. 31eCh MPUCYTCTBYET OECCIIOPHBIN XapaKTep 3asiBIEHHOTO Tpe-
OOBaHUS M €ro HE3HAUYUTENbHbINA pazMep;

6) “HBIE TPOM3BO/ICTBA.
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6. OcHOBHbBIE YePThI AaPOUTPAKHOU
npoueccyajbHon popMblI

PaccMoTpeHue 1oiBeIOMCTBEHHbIX apOUTPaXHBIM CyAaM [eJl MPOUCXOJUT B COOTBETCTBUU
C YCTaHOBJIEHHBIM IIPOLIECCYaIbHBIM 3aKOHOM IPAaBOBBIM periiameHToM. Takum oOpazoM, mponec-
cyajbHasi (popma npescTapisieT coO0i HOPMAaTUBHO YCTAaHABIMBAEMBIH MOPSIIOK OCYIIECTBICHHS
NIPaBOCY/Ms1, BRIPAaOOTaHHBI HA OCHOBE OOOOIIIEHMsI OTPOMHOIO ombiTa mpaBonprMenenus. IIpo-
eccyajbHOM (popMe NpHUCYIIH caeAylomye NPU3HAKH

1) HOpMaTUBHOCTb;

2) HENpepeKaeMoCThb;

3) CUCTEMHOCTb;

4) yHUBEPCAJILHOCTb.

IIpu npaBoBOM pery1MpoBaHMM OTHOLIEHUH W NPaBOBOM peaau3allid HOPM IIpaBa T IIpH-
3HAKM BBICTYNAIOT B €JUHCTBE. Pa3lesbHas XapaKTepUCTHKA TUX MPU3HAKOB BO3MOXHA TOJIBKO
1J1s eniert cyryoo teopernyeckoro aHanusza. AIIK P® cymecrBenHo pa3sui u qudgepeHupoBat
apOUTPaXKHYIO MPOLIECCYaTbHYI0 (hopMy, 0OecTieurB OOJBIINIA YUeT CHelu(pUIecKix 4epT OTaeb-
HBIX KaTeropuil Jejl, OTHECEHHBIX K MOBEIOMCTBEHHOCTH apOUTPAXHBIX CY/IOB.

HopmatuBHOCTE apOMTpakHOW MpoueccyaabHOR (hOpPMBI 3aKJII0YAETCSl B TOM, YTO OHA yCTa-
HaBJIMBAETCS B 3aKOHOIATENILCTBE, IPUYEM TOJIBKO onpeseneHHoro yposHs. CornachHo cr. 3 AIIK
P® nopsiok cyaonpon3BoacTBa B apOUTpakHbIX cynax omnpenensiercss Koncrurynuein PO, PK3 «O
cyneoHon cucreme Poccuiickoit denepanun», PK3 «O0 apobutpaxubix cygax B Poccuiickoit dene-
paunn», AIIK P® 1 npuHuMaeMbIMu B COOTBETCTBUM C HUMU APYTMMH (pelepalbHBIMU 3aKOHAMM.
Tem caMbIM 00€CIeurBaIOTCs €IMHCTBO HOPMAaTUBHOTO PerylaMeHTa apOUTPaXHOIO MTpoLiecca, HEBO3-
MOHOCTb PETyJIMPOBaHUSA B JAHHOM c(pepe IyTeM NPUHATUSA MOA3aKOHHBIX HOPMATUBHBIX aKTOB.

HenpepekaeMocTb apOMTPakHOM MpOoLIecCyaIbHON (DOPMBI OTpakaeT 003aTebHOCTh COOMIO-
IeHUs. U MHBIX (DOPM pean3alvy MPOLECCYaTbHbBIX HOPM B JICSITEIBHOCTH YYaCTHUKOB apOWT-
paxHoro nporecca. OcyIecTBIeHHe MPOIECCyaTbHbIX PaB U UCMOIHEHHUE MPOLIECCYaTbHBIX 0051
3aHHOCTEH JOJDKHO TPOMCXOIUTh B COOTBETCTBUM C TOPSIKOM, YCTAHOBJIEHHBIM apOMTpPaKHBIM
ITPOLIECCYAJIbHBIM 3aKOHOJATENILCTBOM. B MPOTMBHOM Cily4ae COOTBETCTBYIOLIEE MPOLIECCYaTbHOE
AefCTBHE YYaCTHUKA apOMTPaKHOTO MpoLiecca MOKET He MOPOAUTD TeX MPABOBBIX MOCIEICTBUIMA, Ha
KOTOPBIE OHO HAITPABJIEHO.

CHcTeMHOCTh apOUTPaKHOM MPOLIECCYATBHON (DOPMBI OTpaXkaeT HEOOXOAUMOCTh CTPYKTYPH-
pOBaHuUs1 apOUTPAKHOTO MPOLIECCYAIBHOIO peryIaMeHTa, BMECTE C TEM YBS3aHHOIO B €IMHOE LIEJIOe.

VHUBepCaIbHOCTb ApOUTPAKHON MpOLIeCCyaIbHON (POPMBI OTpakaeT ee MPUMEHUMOCTb K pas-
PEIIEHHUIO CAMBIX PA3IMYHBIX JIeJT, TIOABEJIOMCTBEHHBIX apOMTPAXHBIX Cy/laM, YIUTHIBAs ITPU STOM UX
0COOEHHOCTH, BKJIIOYas Jiesia U3 MyOJIMYHBIX PABOOTHOLIEHUI O HECOCTOATENILHOCTH, C YYaCTUEM
MHOCTPaHHBIX JIMI] U T. 1. B TO ke Bpems pu COBEpLIEHCTBOBAHUN apOMTPaKHOM MPOLIECCyaTbHON
(bopMBbI BIOJIHE BO3MOXKHO UCTIOIb30BAaHNUE MHTEPECHBIX MOIOKEHUI apOUTPAKHOIO IpoLiecca, KOTo-
pble ObLTM BIIEPBBIE Al POOMPOBAHBI 31€ECh.
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7. Ctaguu U cucTeMa apOUTPaKHOro
npouecca: NoHATHE, IPU3HAKU, BHIbI

JlesiTeNbHOCTh apOMTPaXKHOTO Cy/la 10 PACCMOTPEHUI0 W pa3pelleHUI0 TMO/IBEIOMCTBEHHBIX
€My CIOPOB OCYILECTBIISIETCSl B ONpPeAeIeHHON JOru4ecKol nocjaenoBarelbHoCT. Takas joruye-
CKasl IOCJIe/IOBATENIbHOCTh COCTABIISIET CUCTEMY apOMTpaxHOro mnpoiiecca. Kaxkaas cucrema coctout
U3 OMpeJeSIeHHbIX CTPYKTYPHBIX COCTABJSIONINX, OOBEIMHEHHBIX IO OMpPeAeIeHHOMY MpPUHIIMITY.
Cucrema apOMTPaKHOTO MPOIECcca COCTOUT U3 CTAJIUI apOUTPaKHOTO MPOIIecca.

COBOKYIHOCTb MPOLECCYATBHBIX TEUCTBUIA, COBEPIIIAEMBIX YYACTHUKAMU apOUTPaKHOTO MPo-
1iecca, KOTOpble COEIMHEHBI O/THOM 1IeJbI0, UMEHYeTCsl cTaauell apouTpakHoro npouecca. Llems
JeWCTBUS apOUTPAKHOTO cyAa (Cy[br) MOXET COCTOSITh B PELIEHUH BOIIPOCOB, CBSI3AHHBIX C MTPUHSI-
THEM UCKOBOT'O 3asIBJIEHHS OT UCTIIA, T. €. BO30YXIEHUEM Tpoliecca, TIOArOTOBKOH Jiesia K CyaeOHOMY
pa3duparenbCcTBY, IPOBEJCHUEM Cy1eOHOro pa3oupaTebCcTBa U T. 1.

B 3aBucnMocTH OT IeJiell COBepIIeHNsI U COJePrKaHNsl MPOIeCCYaJbHbIX 1elCTBUIl
apoOUTPaKHBII MpoIece pa3/IeJisIioT HA CJeAyIolHe eCTh CTaINi:

1) mpon3BOACTBO B apOMTPaKHOM CyJe MepBoil UHCTaHIMU. Llesb 3Toil cTaguu — paspelieHve
criopa 1o CyIecTBy B (popme 3aceiaHusi apOUTPaKHOTO CY/a;

2) NpoU3BOACTBO B aNeJUISILIMOHHON MHCTaHIMHU. Llesblo JaHHOM cTaquu sSIBIseTCsS paccMOTpe-
HUe Jiefia [0 CYIIeCTBY Ha OCHOBAHUM MUMEIOIIMXCS U BHOBb MIPE/ICTABICHHBIX JOKA3aTeIbCTB. 31eCh
3aHOBO PACCMaTPUBAETCS JIEJI0, pa3pellieHHOe CYJJOM MepBOi MHCTAHIINH;

3) IpOU3BOACTBO B KACCAlIMOHHOW MHCTaHIMHU. Llens TaHHO cTaguu — MpoBepKa 3aKOHHOCTH
CyIeOHbIX aKTOB MEePBOM U aneJUTSIMOHHON MHCTaHmi. [TocTynuBIIee B Cy KacCallmOHHON WHCTaH-
UM JIEJIO He TIO[JICKUT HOBOMY PacCMOTPEHUIO, 3/I€Ch JIUIIbL MTPOBEPSAETCS 3aKOHHOCTh CyIeOHOTO
aKTa;

4) MpoW3BOICTBO B MOPsAKE HAA30pa. 3/eCh LIENbI0 SIBJISIETCS] IEPECMOTP CYIeOHbIX aKTOB,
BCTYINUBIIMX B 3aKOHHYIO crty. OCOOBIM CyOBEKTOM, OCYIIIECTBIISIIOIIUM MEPECMOTP AE B TIOPSIKE
Haa3o0pa, spisercs Boicimii Apourpaxseii Cyg PO;

5) mepecMOoTp 10 BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM CY/IeOHBIX aKTOB apOUTPAKHOTO CY/Ia,
BCTYNUBILIUX B 3aKOHHYIO cuity. CyneOHble akThl IEPecMaTPUBAIOTCS TEM CYIOM, KOTOPBIA MPUHSLI
€ro Wiy U3MEHUJ;

6) ucrioinHeHue cygeOHbIX akToB. Llenb Takoil craguu — peanu3alvs MPUHSTHIX pElIeHUN.
Perienre apOUTpakHOTO Cyj/ia OUIEKUT 00513aTeIbHOMY UCTIOJTHEHHUIO BCEMH OpraHU3alusIMK, YIpe-
KISHUSIMU, JOJKHOCTHBIMU JIMLIAMU, I'PaXJaHAMU-TIpeJIIPUHIMATENSIMU Ha Beeil Tepputopuu PO.

Kaxkgas craaust apouTpakKHOro mpoiecca nojapas/jiessieTcsi Ha TP dTana:

1) npuHsATHE KCKOBOTO 3asiBJIEHHS K TPOM3BOJCTBY 10 MCKOBBIM JeJIaM, a TaKKe 3asBJIeHUs 110
7ielaM HEMCKOBOTO IPOU3BOJICTBA, HTOT'OM KOTOPOTO SIBJISIETCS] BO3OYK/ICHUE PON3BOJICTBA;

2) MOArOTOBKA JIeNa K TPOU3BOJCTBY;

3) paspelueHue aena.

Ha mo60ii ctaguu apOuTpakHOTO MpoIecca U MPU UCTIONHEHUH CyIeOHOTO aKTa MOXET OBbITh
3aKJII0YEHO CTOPOHAMU MUPOBOE COTJIAIlIEHHE.

11



1. 1. PezenoB. «ApoOutpaxusiii mporecc. [lImapranka»

8. CooTHOLIEHNE aPOUTPAXKHOTO MPOIECCYATBLHOTO
NpaBa ¢ UHBIMH OTPACJSIMHI POCCUIICKOr0 MpPaBa

ApbOuTpazkHOe MpoLEecCyalbHOE MPAaBO B3aUMOCBSI3AHO C Pa3IMUHBIMU OTPACISMHU POCCHMA-
CKOrO ITpaBa. YsCHEHUE HAJIMUM s TAKMX B3aMMOCBS3€i IOMOraeT MpH pellieHuH BOIPOCOB ITPABOBOIO
PEryJIMpoBaHysl U MPaBONPUMEHEHHUS.

Haubonee TecHble reHetmyeckue M (PyHKIMOHAJIbHBIE B3aUMOCBSI3M CYLIECTBYIOT MEXAY
apOUTPaXHBIM MPOLIECCYATIBHBIM U I'PaKIAHCKKM IPOLIECCYaIbHBIM MPaBOM. DTH JIBE OTPAC/I, BXO-
ASIIME B €IMHYIO CEMBIO TIPOLIECCYaJIBHOTO MpaBa (HapsLy C yroJOBHO-IPOLIECCYaIbHbIM U KOHCTH-
TYLIMOHHO-TIPOLIECCYAJIbHBIM), OObEIMHSET TO, UTO OHU PETYJIMPYIOT OCYILLECTBIIEHUE NTPABOCYAUS B
cepe rpaxkaanckoro odbopora. Otcrona U psia OOIMX (TaK Ha3bIBAEMBIX MEXKOTPACIIEBbIX) TIPHHIIN-
TIOB IPOLIECCYaJIbHBIX OTpaciiell Mpapa; MaBHbIMU CyObEKTaMU KaK B apOUTPaXHOM, TakK U B Ipak-
JAHCKOM TIpoLiecce SABJISIOTCS CYIbl pa3jIMUHbIX MHCTaHUMA. HekoTopele MHCTUTYTHI poLieccyallb-
HBIX OTpacJjell MpaBa, HalpuMep MOABEJOMCTBEHHOCTb M JOKA3aTesIbCTBA, UMEIOT MEXOTpPACIeBOM
xapaktep. K uncity MexkoTpacyieBbIX MHCTUTYTOB MOKHO OTHECTH TaK:Ke Cy[JeOHble pacXofibl, UCIOJI-
HUTEJILHOE MPOU3BOJICTBO U JP.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasieH OO0 «JIutPec».

[IpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB IIOJHYIO JIEraJbHYIO Bepcuio Ha JlutPec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
COOOM.
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