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AHHOTaAIUSA

B pabote mpoBoaMTCS KOMIUIEKCHOE WCCIIeIOBaHWE TPABOBOTO,
KPUMHUHOJIOTUYECKOTO, TIOIMTUYECKOTO W ITUYECKOrO acIeKTOB
CMEpTHOM Ka3HU KaK COIMAILHO-TIPABOBOTO SIBJICHUSI. 3HAUNTETbHOE
BHUMaHUE YIeNseTCsd CpPaBHUTENBbHO-TIPABOBOMY  aHAMM3y U
MeXIyHAPOTHO-TIPABOBOMY PETyTUPOBAHUIO TIPUMEHEHHS] CMEPTHOMN
Ka3HU. VCronp3yloTcss HeomyOJMMKOBaHHBIE MaTepualibl CyleOHOM
npaktuky CaHKT-IleTepOyprckoro ropojickoro cyma.

Ha ocHoBanmm wcciemoBaHus fenaeTcs BBIBOA B TOJB3Y
3aKOHOZATEJIbHOI OTMEHbI CMEPTHOI Ka3HU B cOBpeMeHHOU Poccum.

Jns mpenionapartenel, acCMpPaHTOB U CTYICHTOB IOPUAMYECKHIX
BBICIIIUX y4YeOHBIX 3aBEJICHUH, MPAKTHYECKUX PaOOTHUKOB, a TaKkKe
TSI BCEX MHTEPECYIOIIUXCS TPOoOIeMaMy HaKa3aHusI B BUIE CMEPTHOMN
Ka3HHU.
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Oxcana Jlenemkuna
CvepTHas ka3Hb. OnbIT
KOMILJIEKCHOTO MCCJeJ0OBaHMA

BBeaenne

...He naoo 6vims npopoxom, umobul cxazamov, 4mo
Heoanexo mo epems, K02oa CMepMHAst Ka3Hb UCHe3Hem
U3 YeON0BHBIX KOOEKCO8 U OAsl HAWUX NOMOMKOS
cam cnop o ee ueaecooOpasHocmu Oyoem Ka3amocsi
CMOND dHce CMPAHHBIM, KAKUM NPEOCTNABNSIeNCsl enepb
0N51 HAC CNOp O HEOOXOOUMOCMU U CHpaseonu8oCi
KONECOBAHUSL U CONHCHCEHUSI NPECIYNHUKOS.

H. C. Tazanuyes

dopmupoBanre Ha ocHoBe JenctBymomen Koncrutynuun PO
1993 r. n1eMOKpaTu4eckoro MpaBoBOro rocyJapcTsa Mpearnosia-
raeT odecrieueHrue OCHOBHBIX IIPaB ¥ CBOOOJ YeJloBeKa, a CJIeI0-
BaTEJIbHO, U OTMEHY €I1I€ COXPAHSIOLIENCS B 3aKOHOJATE/IbCTBE
cMepTHOM KasHu. bonee toro, nnrterpanusa Poccun B EBponen-
CKOe co0011ecTBO MOTpedoBasia MPEANPUHSITh B ITOM HallpaBJie-
HUM KOHKpeTHbIe ark. Tak, 16 anpens 1997 r. Poccust noanu-
caisia [Ipotokon Ne 6 (OTHOCUTEIBHO OTMEHBI CMEPTHOM Ka3HM)
K EBporieiickoil KOHBEHIIMM O 3allMTe MpaB YeJOBEKa U OCHOB-
HBIX CBOOOJ U 00s13aHa BO3JEPKUBATHCS OT JEWUCTBUM, KOTOPbIE



JIMIIAIA OBl JIOTOBOP €ro 00OBbEeKTa U 1IeNH, T. €. CMepTHasl Ka3Hb
MPUMEHSITbCS He MOxeT. OJJHaKO 3alpeT Ha Ha3HAYeHUE CMEePT-
HOW Ka3HU ObUT ycTaHOBJIeH Tojbko KoHctutynmonusivM Cygom
P® 2 gepana 1999 r. no co3ganus Ha Bcell Tepputopun Poc-
CHU CYJIOB ITPUCSTKHBIX. TakrM 00pa3oM, MpUMeHeHHe CMEePTHOM
Ka3HM B HACTOSALIEE BpEMs TPUOCTAHOBJIEHO, 110 KpauHEW Mepe,
10 2007 r. [Ipuyem npuroBopsl K CMEPTHOM Ka3HU B Poccun He
MPUBOJISTCS B UCTIOJTHEHUE YKe JeCATh JIeT.

C HavasioM JeMOKpaTu3aIvu OOIIEeCTBa B OBl «IIEPECTPON-
Ki» B cpelie I0pUANYECKON OOIECTBEHHOCTH BO30OHOBUIIACH
JMCKYCCHUsI TIO TpoOJieMe CMEepPTHOM Ka3HH. Tak, CTOPOHHUKH
CMEPTHOW Ka3HU, OOJILIIIMHCTBO CPE/Id KOTOPbIX, OJHAKO, HE UC-
KJIIOYAIOT BO3MOKHOCTh €€ OTMEHBI B Oy/IyIlleM, CChIJTAloTCSl Ha
TO, YTO CMEPTHYIO Ka3Hb MOJJIEPKUBAET OOJBITMHCTBO HAaCeIe-
HUs, a TAK)Ke CUYMTAIOT ee CACPKUBAIONTUM (PaKTOPOM TMPECTyTI-
HOCTH.

JleiCTBUTENIbHO, B TTPABOCO3HAHUM 3HAYMTENILHOW YacTU Ha-
CeJIEHUS CTPaHbl UMEETCsl YCTAHOBKA HA TPUMEHEHUE K MPECTYTI-
HUKaM CYpOBBIX MEp YTOJIOBHOTO HaKa3aHMS BIUIOTh JJO CMEPT-
HOM KaszHU. OJHaKO, KaK M3BECTHO, BO3MOXXHOCTHU YTOJIOBHO-
r0 HaKa3aHUs B IPEAYNPEXACHUN MPECTYIJICHUI OrpaHUYEHBI.
Kpome Toro, pe3ysibTaThl ¥ OTeUeCTBEHHBIX, U 3apYOEKHBIX KPH-
MUHOJIOTUYECKUX UCCIIEIOBAHUI MTOKA3bIBAIOT, YTO CTaTUCTHYE-
CKM 3HAUMMBIN OOIIenpeaynpeaAnTebHbil 3(pdeKT cmepTHON
Ka3HU OTCYTCTBYET.

B TO ke BpeMsi Heb3s UTHOPUPOBATH HETATUBHOE BIIMSIHUE



Ha HPAaBCTBEHHOE CO3HAHUE OOIIECTBA U JIPyTUe OTPUIIATE/IbHbIS
COLIMAJIbHBIE TIOCIEACTBUSI, C KOTOPHIMU COIPSIKEHO MPUMEHe-
HUE 3TOW apXauyHOW Mepbl HaKa3aHUsI.

OO01IeMUPOBOI OMBIT MOKA3bIBAET, UYTO B HACTOSIIEE BpEeMs
YK€ YCTAHOBWJIACh TEHJIEHIIMS K OTKa3y OT IPUMEHEHHUs] CMEPT-
Hou ka3Hu. Hanmpumep, k koniry 2003 r. u3 195 rocymapets 92 de
jure OTMEHWIM CMEPTHYIO Ka3Hb (MOJTHOCTBIO WJIM 3a MPECTYII-
JIEHUs1, COBEPIIIEHHbIE B MUPHOE BpeMsi) U 41 cTpaHa OTMEHMIIa
ee de facto.

PaznuunHble acrieKThl mpoOieMbl CMEPTHOW Ka3HU MCCIIeIOBa-
Ju MHOrue ydyeHble-1opuctbl: I'. 3. Anamikun, C. B. boponuH,
N. M. l'aneniepun, A. U. I'ununckui, C. . Jementsen, U. N.
Kaprien, B. E. Kpamnc, C. I'. Kenuna, B. H. Kynpsiues, A. B.
Manpko, C. ®. Mumokos, M. I'. Munenok, A. C. MuxmauHd, B.
A. Huxonos, H. A. Ctpyukos, M. /1. lllaproponckuii, . A. Ille-
crakos, O. ®. [ITumos u ap.

B Hacrosmei padore mpejiaraeTcss KOMIUIEKCHBIN aHaIW3,
C paccMOTpEeHHeM MPaBOBOrO, KPUMUHOIOTMUECKOTO, MOIUTH-
YEeCKOro, STUUECKOrO aCMeKTOB, CMEPTHOUM Ka3HM KaK COLUATIb-
HO-TIPABOBOTO SIBJIEHHsI, HA OCHOBE KOTOPOr0 OOOCHOBBIBAETCS
BO3MOXHOCTh OTMEHbI CMEPTHOM Ka3HHU B coBpeMeHHoW Poccum.



I'maBa 1
CMepTHasa Ka3Hb KaK BH/I
YroJIOBHOI0 HaKa3aHHUs

CMmepTHast Ka3Hb — OIMH U3 JIPEBHEUIIUX BHUIOB YTOJOBHO-
ro Hakazanus. [losToMy onpenenuTb ero MoHsATUEe, MPUPOLY, a
TaKXe 1eJTM HEBO3MOXKHO 0e3 I0pUANYECKOro aHaIn3a JIAaHHOTO
WHCTUTYTA YTOJIOBHOTO TIpaBa.



1.1. YroJioBHOE HAKa3aHue:
NMOHATHE, CYIMHOCTDH M IeJIN

B oredyecTBeHHOW Hayke YrOJOBHOTO IpaBa OOIMIETPU3HAH-
HO, YTO MPOOOpPa30M YTOJOBHOTO HaKa3aHWS IMOCTYXKUI IPeB-
HUI 0ObIYaii KpoBHOUM MecTH. OJHAKO POJIb TIOC/IEAHETO KaK CO-
IIUAJIBHOTO PEryJIsiTOpa YacTo MPU3HABAJIACK JIUIIIDb C ITOSIBJICHH-
€M TMO3UTUBHOIO TpaBa. B JorocygapcTBeHHyIo 310Xy KpOBHAs
MECTb XapaKTepU30BaIaCh Kak OMOJIOTMUYECKOe sIBJIEHHE, OCHO-
BaHHOE Ha YyBCTBe THeBa, crpaxa.! E. b. INamykanuc cumran,
9TO IOPUINIECKUM UHCTUTYTOM MECTh CTAHOBUTCS TIPU OTKa3e
OT BBIKYIIa, MOATBEPKAI0IIEM MTPOIUBAEMYI0 KPOBb B KaUeCTBE
€IMHCTBEHHOTO 9KBUBAJICHTA 32 paHee MPOJIMTYI0 KpoBb.> Ha co-
IIUAILHBIN XapakTep KpoBHOW MecTH yKa3biBaau A. C. I1nsmou-
HrkoB® 1 M. [I. llaproponckwuii.* [To maennio O. ®. Ilumosa,

! Cepeeesuu B. H. Jlekuyu M UccienoBaHus M0 JPeBHEN MCTOPUM PYCCKOTO Ipa-
Ba. — 4-e m31., epepad. u gor. — CII6.: Tur. M. M. Cracionesrnya, 1910. — C. 383;
Baaoumupcruii-bByoanos M. @. O630p uctopuu pycckoro npasa. — Poctos H/]I: ®e-
HUKC,1995. — C. 306 — 307; Maaunosckuii M. A. KpoBaBasi MECTb U CMEpPTHBIE Ka3-
HU. Bom. 1. — Tomck: Tuno-nmut. Cubup. T-Ba nevars. gena, 1908. — C. 7; Kocgen
M. TlpecTyIieHne 1 Haka3aHKe B IOTocyIapcTBeHHOM obmiectse. — M.; JI.: Tocuspar,
1925.-C. 15 -16.

2 Tawyxanuc E. 5. VI30paHHble IPpoU3BeIeHNs M0 00IIel TEOpHH MpaBa U rocyaap-
cra / OtB. pen. B. H. Kyapsisues. — M.: Hayka, 1980. — C. 160 — 162.

3 Hinsnounuxos A. C. ITponcxoskeHue yrojoBHoro npasa: Y4ed. nocodue / Ilox
pen.H. B. Kpbitenko. — 2-e u3zn., nepepad. u gor. — M.: Tocuzpar, 1934. - C. 14 - 15.

4 Hlapzopoockuii M. /]. Hakazanue no yronosaomy npasy: B 2 1. T. 1. — M.: FOpun.



KpPOBHAsI MECTb IIPEJCTaBIsAET COO0KM OMOCOIMAIBHOE SIBJICHUE. )
Kaxk mumrer C. C. AJniekceeB, MOsIBJIEHUE IO3UTUBHOTO TTPaBa Obl-
JIO TIOATOTOBJICHO Pa3BUTHUEM CHUCTEMBI COITUAJIBHOTO PETYJIUPO-
BaHUs TepBOOBITHBIX 00MmIecTB.® [lo-BuaMMOMY, MOXHO TIpes-
TIOJIOKUTH OMOJIOTMYECKOe TIPOMCXOKICHNE MECTH, UTO OTYACTH
OOBSICHSIET €€ N3HAYAILHO HEOTPAaHWMUEHHBIN XapaKTep, OTHAKO
0ObIYail KPOBHOUM MECTH BBIMOHSLT BAKHYIO COITUAIIBHYIO 3a/1a-
gy oOecriedeHus1 PyHKIIMOHUPOBAHUSI POAOIUIEMEHHON OpraHu-
3al1M OOIECTBA.

YeioBeueCTBO C MOMEHTA CBOETO MOSIBJICHUS B 00eCIIeUeHH e
CaMOCOX PaHEHHUSI BBIPAOATHIBAJIO pa3IMUHbIE 3AIIUTHBIC MEPHI, B
TOM YHCJIe MEphl pearpoBaHMs Ha MPUYMHEHHE Bpeaa. B mep-
BOOBITHOM OOINECTBE CO CTAHOBJIEHUEM CAMOOBITHON CHUCTEMBI
COITMAJILHOTO PETyJINPOBAHUS, UMEIOIIEH eCTECTBEHHO-TIPUPOJI-
HBII XapakTep, OOIeCTBeHHAsl peaKIus Ha IPUYNHEHHBIA Bpe/l
MIPUHUMAET MPaBOBYI0 GOpMy U TIpeACTaeT Ha Oojiee BBHICOKON
CTaJu¥ pa3BUTHs B BHJIE 0ObIdasi KpoBHOM MecTH. C BOBHMKHO-
BEHVEM [MBWJIM3AIIMY U TIO3UTUBHOTO TIPaBa PeaKIlys Ha COBEP-
IIEHHOE TPeCTyIUICHUEe MPHOOpETaeT ImyOIMIHO-TTPABOBOM Xa-
pakTep. C 3TOro MOMEHTa HCTOPHH Pa3BUTHS OOIIECTBA U OepeT
CBOE HAYaJIo yroJIOBHOE HaKa3aHUeE.

YronoBHOe HaKa3aHKe KaK COIMAIbHO-TTPABOBOE SIBJICHUE CO-

qwmr., 1957. - C. 12, 21.

3 Hluwos O. ®. CmeprHas Ka3Hb B uctopur Poccun //CmepTHas Ka3Hb: 32 U IPOTUB /
Ion pex. C. I'. Kenmunoii. — M.: FOpuga. mur., 1989. — C. 13.

® Anexcees C. C. IpaBo: A36yka. Teopus. Punocodus: OMBIT KOMIUIEKCH. HCCIE. —
M.:Craryr, 1999. — C. 189.



BPEMEHHOCTH TIPE/ICTaeT B BUJIE TIPABOBOM aOCTPAKIMU U MEPHI
WH/IUBUYaJIbHOTO MPUHYKJIEHUS, IPUMEHSIEMOM K JIUILY, TIPU-
3HAaHHOMY BUHOBHBIM B COBEPIIIEHUU MPECTyIUieHus. B opuan-
YECKOM JINTEPAType HAaKa3aHUE TaKKe pPacCMATPUBAETCS U Kak
MAacCCOBBIN YITpaBJIeHYeCKHI Tiporiecc.’

B kavecTBe mpaBoBOii aOCTpaKIMK HaKa3aHWe B OOIIUX yep-
Tax XapakTepu3yeT BO3MOKHbIE OTPHIIATESIbHbIE MOCJEICTBUS
COBEpIIEeHUsI IPECTYIUICHUs] U TEM CaMbIM MOJIKPEIUIsieT COOII0-
JIeHUEe MO3UTHUBHBIX TPEOOBAHUI YTOJIOBHO-TIPABOBON HOPMBI.

BriepBbie B MCTOpUU POCCUIICKOTO YTOJIOBHOTO 3aKOHO/IATE b~
CTBa orpejie/ieHue OOIIero MOHATUs HaKa3aHUs ObUIO Tpey-
CMOTpEHO B YrosioBHOM Kojfiekce Poccuiickoint ®epeparuu ot 13
utoHs1 1996 r., TeopeTnyeckoit 6a30i KOTOPOTO MOCITYKHIO T0-
HATHE HaKa3aHusl, copepikaiieecs B OCHOBAaX YrOJIOBHOTO 3aKO-
HopaarenscTBa Cow3a CCP u pecniyouk ot 2 utons 1991 r. (4.
1 cr. 28), NOJHOCTHIO HE BCTYIMBUIMX B CWJIY BBUJY pacnazia
CCCP.? B coBetckuii meproj] HOpMATUBHOE OTIpeJIe/ieH e HaKa-
3aHUS Colepkayloch B PyKOBOIAIIMX Havajlax MO YrOJIOBHOMY
npaBy PCOCP ot 12 nexabps 1919 r., KOTopble BriepBble CHCTe-
MaTU3MPOBAIU OOIIME TONOKEHUsI YTOJIOBHOTO TMpaBa, HO, Ofl-
HAKO, He UMeNu CHIIbl 3aKkoHa.” Tlon HakazaHMeM MOHMUMAJUCh

7 VronoBHoe 1paBo Ha coBpeMeHHOM 3Tane: [IpoGeMbl IPECTYILICHMS 1 HAKA3a-
nus / Ion pen. H. A. Bensiea u ap. — CII16.: Mzn-Bo CIIOI'Y, 1992. — C. 468.

8 Benomoctu Cobesna Hapoanbix aenyratoB CCCP u Bepxonoro Cosera CCCP.
1991.Ne 30. Cr. 862.

o, puneays L. CoBeTcKUil yTroJOBHBII 3aKOH B NIepHo NpoBeneHus Bemikon Ok-
TAOPBCKOH conpanmcTudeckoi peomonun (1917 — 1918 rr.) // CoB. rocynapcTso u



«Te Mepbl MPUHYAUTEILHOTO BO3JIEUCTBHS, TTOCPEACTBOM KOTO-
PBIX BJIACTh OOECTICUMBAET JIAHHBIN TIOPSIOK OOIIECTBEHHBIX OT-
HOINIEHUI OT HApYIIUTENeH MocieaHero (MpecTymHUuKoB)». 0 B
NOCJIEAYIOLIEM IO, BIMSHUEM U COLMOIOTMYECKOTO HAIPaB-
JIEHUsI B HayKe YToJIOBHOTO npaBa B OCHOBHBIX HayajlaxX yrojoB-
Horo 3akoHonarenberBa Cowo3a CCP u coo3HbIX pecnyOnuK OT
31 oktsa0ps 1924 1. (1. «a» cT. 5)'! ¥ B COOTBETCTBUM C HUIMHU B
VYK PCOCP B penakiuu ot 22 Hosiops 1926 r. (cT. 7)!? BMecTo
HaKa3aHus MpeaycMaTpUBaINCh MEPHI COLIMAIBHOM 3aIUTHI CY-
NeOHO-MCIIPABUTEILHOTO XapaKTepa, MPUMEHSIBIIIUECS YKe BBU-
JIy «OIMACHOTO COCTOSIHUSI JTMUHOCTH». [lo31HEe TepMUH «HaKa-
3aHUE» BCE Ke MOsBIsETCs B 3aKOHOAaTeNbcTBe — B [locTaHOB-
Jgeaun LIMK CCCP ot 8 utons 1934 r. «O pononnenunu Iloso-
JKEHUsI O MPECTYIUIEHUSIX TOCYJApCTBEHHBIX (KOHTPPEBOJIOIIN-
oHHBIX 1 0c000 11t Co3a CCP onacHBIX MPecTyIUICHUSIX MPo-
THUB TIOPAJIKA YIPaBJIeHUsI) CTaThbsiMU 00 n3mene Ponune» ! u B
3akone CCCP or 16 aBrycra 1938 r. «O cynoycrporictee CCCP,
COIO3HBIX 1 aBTOHOMHBIX pecyOmuk» (4. 1 cT. 3). !4 Mexmy Tem B
TEOPUU COBETCKOIO YTrOJIOBHOIO MpaBa MPU3HABAJIOCh, YTO OTKA3
3aKOHOJATEIsI OT HaKa3aHU sl ObLT TOJIbKO TEPMUHOJIOTMYECKUM U

npaso. 1940.Ne 4. C. 93.
10Ccy PCOCP. 1919. Ne 66. Cr. 590.
' C3 CCCP. 1924. Ne 24. Cr. 205.
12 Cy PCOCP. 1926. Ne 80. Cr. 600.
13 C3 CCCP. 1934. Ne 33. Cr. 255.
14 Benomoctn Bepxosnoro Cosera CCCP. 1938. Ne 11.



HE MEHSJT KapaTe/bHbIi XapaKTep YCTAHOBJIIEHHBIX BMECTO HErO
mep. '’ TepmuH «Haka3aHue» ObUT BOcCTaHOBJIEH B OCHOBAaX yro-
JoBHoro 3akoHozaTenbeTBa Coro3a CCP 1 coo3HbIX peciyOnuk
ot 25 nexadps 1958 r. (c1. 20), B KOTOPBIX IPEAyCcMaTpUBaJIOCh,
YTO HAKA3aHUE HA3HAYAETCS TOJILKO JIUILY, IPU3HAHHOMY BUHOB-
HBIM B COBEPIIIEHUH MTPECTYIUJICHHS], 10 MPUTOBOPY CY/Ia U B CO-
OTBETCTBUU C 3aKOHOM, & €ro CYIIIHOCTBIO sIBJIsieTCs Kapa (CT. 3,
20).16

B coorBerctBum ¢ 4. 1 cr. 43 YK P® «Hakazanue ectb me-
pa rocyJapCTBEHHOTO MPUHY X IEHUS1, HA3HAYaeMasl IO IIPUTOBO-
py cyna. Hakazanue npumeHsieTcsl K JIMIly, TPU3HAHHOMY BU-
HOBHBIM B COBEPIIIEHUH MTPECTYIJICHNU S, Y 3aKJIIOUAETCS B ITPELLy-
CMOTpPEHHBIX HactosuM KopnekcoM JIMIIeHnn Wi orpaHuye-
HUM TIpaB U cBOOO] TOTO JMia».!” 3akoHomarTenbHas nepuHU-
UL COIEPKUT BCE OCHOBHBIE MPU3HAKHU, BHIPAOOTAHHBIE B Hay-
K€ POCCUICKOI'0 YTOJIOBHOI'O IPaBa, OTIMYAIOUIIE YTOJIOBHOE Ha-
Ka3aHHEe OT MHBIX MEP rOCYIapCTBEHHOrO MPUHYXAEHUS (aAMU-
HUCTPATMBHOE HaKa3aHUe, JUCHUILUIMHAPHOE B3bICKAHUE, TPAXK-
JTAHCKO-TIPABOBBIE CAHKIMM), a TaKKe OT JPYTUX Mep YrojoB-
HO-ITPABOBOTO XapakTepa (IpUHYAUTEIbHbIE MEPbI BOCIIUTATEb-
HOTO BO3/ICUCTBHS M MEIUIIMHCKOTO XapakTepa). Hayunsie onpe-

15 Kypc coserckoro yronoenoro npaea / Ots. pen. H. A. Benses: BS5 1. T. 2. — JI.:
Wzn-so JIT'Y, 1970. — C. 574.

16 Benomoctu Bepxosroro Cosera CCCP. 1959. Ne 1. Cr. 6.
17 Yronosmwiit konekc Poccuiickoit @enepanun. — M.: Omera-JI, 2006.



NIeJIEHA A HAKA3aHUS BKJIIOUYAIOT ElIe eI HaKa3aHud '® v takue
MPU3HAKY, KaK IMOPUIIAHUE BUHOBHOTO U €ro JIesTHUS, '° a Takxke
CYIMMOCTb. Psij1 yUeHBIX MpH ONpeie/ieHNy Haka3aHus (poKycH-
PYIOT BHUMaHUE Ha ero CYIIHOCTH.>"

Kak mepa rocynapcTBeHHOTro MpUHYK/IEHHS HaKa3aHUe Mpu-
MEHSIETCSI OT UIMEHU T'OCYAapCTBa CIEUATBHO YITOJTHOMOYEHHbI-
MU Ha TO OpraHaMU roCyIapCTBeHHOM (CyIeOHOM, UCTIOTHUTE b~
HOW) BJIACTH, HE3aBUCHMO OT COIJIACHS JIMIA, TPU3HAHHOTO BU-
HOBHBIM, TOJJBEPrHYTHCS HaKa3aHUI0. B mpaBoBOM rocyaapcree
TOJILKO BCTYIMUBIIMM B 3aKOHHYIO CHITy OOBUHHUTEITBHBIM TIPUTO-
BOPOM CyJIa JIMIO TIPU3HACTCS BUHOBHBIM B COBEPIIICHUH TTpe-
CTYIUIEHUSI, U Ha TIOJICYIMMOTO BO3JIaraeTcsi yrojoBHas OTBET-
CTBEHHOCTH (B €e HeraTMBHOM acriekte).?! B ¢cBs3M ¢ 3TMM Ha-
Ka3aHue Kak (hopMa peaan3alii YroJOBHOM OTBETCTBEHHOCTU
Ha3HA4aeTcs TOJBKO Mo mpuroBopy cyaa (4. 2 cr. 8 VIIK PO

18 Bensies H. A. YrosoBHO-NpaBoBas NOJIMTHUKA U MYTH ee peanu3auuu. — JI.: N3a-
Bo JII'Y, 1986. - C. 14.

19 Hlapzopoockuii M. /]. Hakazanue, ero uenn u 3¢ dekruBHocTs. — JI.: M3n-BO
JIT'Y, 1973. — C. 12; YronoBHblil 3ak0oH: ONbIT TEOPETUYECKOTO MOIEIUPOBaHUS /
Orts. pen.B. H. Kynpsisues, C. I'. Kenmuna. — M.: Hayka, 1987. — C. 139.

20 Jemenmuves C. M. JlnieHue cBOOOIbI: YTOIOBHO-NIPABOBBIE M HCIIPABUTENb-
Ho-TpynoBble acnekTel / OtB. pea. I'. B. Tumeiiko. — Pocros n//1: M3a-Bo Pocr. yn-
ta, 1981. — C. 45;yronoe B. K. Hakazanue B yronoBHoM Inpase Poccun — npunyx-
nenue wim kapa? // TocynaperBo u npaBo. 1997. Ne 11. C. 68; Hukonoe B. A. Dd-
(beKTHBHOCTB OOIIETIPETYIPEANTEIHHOTO BO3IEHCTBHSI yronoBHOTro HakasaHust: (Teo-
per. — meronoin. uccnen.). — M.; Tiomens: TBII MBJI P®, 1994. — C. 19.

2 Kponaues H. M., Ilpoxopoé B. C. MexaHu3M yrojgoBHO-IIPABOBOTO PEryJIMpOBa-
HUsL: YTOJIOBHAsI OTBETCTBEHHOCTH: Yue0. mocodue. — CII6.: Mza-so CIIOLY, 2000. —
C. 48.



2001 r.). B coorBercTBUM ¢ mpuHIMIIOM BUHH (cT. 5 YK P®)
HaKa3aHUe Ha3HA4aeTCsl TOJIBKO JIUILY, TPU3HAHHOMY BUHOBHBIM
B coBepiueHnn npecryruienus (4. 4 cr. 302 YIIK P®). [Tostomy
HaKa3aHue MMeeT MHAMBHIYyaIbHbIM XapakTep. Ilo cBoemy co-
JepKaHUIO YTOJIOBHOE HaKa3aHUE 3aKJII0YaeTcsl B IPaBOOTr paHU-
YEHUSAX JIMYHOTO WINA UMYILECTBEHHOTO XapaKkTepa, a BUAbI Ha-
Ka3aHWI COIACHO MPUHLIMITY 3aKOHHOCTH (cT. 3 YK P®) npeny-
cMmatpuBaioTcs Tobko B YK P®. Bujipl HakazaHui pa3inyaioTcst
«B 3aBHCHMOCTH OT XapakTepa u o0ObeMa Kapbi».?? Kak otmevan
H. C. Taranues, cogepxaHue KapareJbHbIX MEp UCTOPUYECKU
WU3MEHYMBO U 3aBUCUT OT KYJIbTyphl 3moxu.> B YK P® conep-
KUTCSI MCUEPNBIBAIOIINUN MepeyeHb BUAOB HakazaHuu (cT. 44),
PAacIoIOKEHHBIX B ONPEAEIEHHON MOCeI0BaTEIbHOCTH (OT Me-
Hee CTPOroro K 0oJiee CTporomy) u 00pasyoniux CUCTeMY HaKa-
3aHuM. [IpumeHeHne Haka3aHUsl UMEET CBOMM YTOJIOBHO-ITPaBO-
BBIM TOCJIEJICTBUEM CYAMMOCTh, TTOCKOJIbKY OCBOOOX/IEHHOE OT
HaKa3aHUsl JIMIO CUMTaeTCsl HecyaumbIM (4. 2 cT. 86 YK P®).
Hapsany ¢ nonaTuem conep:xaHus Haka3aHUs BBIIEIIAETCA 10-
HSTHE ero CyInIHOCTH.>* YTONOBHOE HaKa3aHWe, HEKOI/Ia BhITeC-
HUBILIEe OObIYall KPOBHOM MECTH, TeM HE MeHee COXPaHWJIO
CXOHHOE C HUM CYLTHOCTHOE CBOICTBO, COCTOSIIIIEE B BO3JAsHUN

22 Hamawes A. Hogbie PabOoTHI TIO UCTIPABUTENILHO-TPYIOBOMY TipaBy // Coll. 3aKOH-
HOCTb. 1963. Ne 10. C. 93.

2 Tazanuyes H. C. Pycckoe yronoBroe npaBo: Jlekiuu: Yacts O6masa: B2 1. T. 2. —
M.: Hayka, 1994. - C. 92.

2% Hamawes A. E., Cmpyurxos H. A. OCHOBBI TEOpHH WCIIPABUTEIBHO-TPYAOBOIO
npasa. — M.: lOpun. nur., 1967. — C. 18.



3a MpUIMHEHHBIN Bpea. Tak, B padoBiaienbueckoM U peorab-
HOM OOIIIECTBE HaKa3aHUE MPECTaBIIIIO COOON BO3ME3Iue, UC-
KymieHue cofiessHHoro. CyIiecTBOBaHUE HaKa3aHUSI-BO3ME3AMS
B 3T NepHOJbI pa3BUTHUs oO1ecTBa, o MueHuio W. U. Kapne-
11a, 0OYCJIOBJIMBAJIOCH OCOOCHHOCTSIMHM OOIIECTBEHHOTO CTPOSI,
YPOBHEM 9KOHOMUYECKOTO Pa3BUTHS U KYJILTYPbI, OTPHIBOM ITpa-
Ba OT 3TUKMU U MPEJICTABJICHUEM O HaKa3aHUM KaK O €IMHCTBEH-
HOM cpeJIcTBe OOPbOBI C MPECTYMHOCTHIO. >

Takass e mpupoda HaKazaHUs OTOOpaxanaach B YroOJIOB-
HO-TIPABOBBIX MPEJICTABJIEHHUSX aHTUYHBIX (PUII0CO(OB, XOTS M0-
pa3HOMY OMpeAeIsAIoCh CoAepKaHue MOHATUSI BO3Me3usl. Die-
MEHT BO3Me3/usi B HakazaHuu ycmarpuBanu IIporarop, [lna-
ToH, Apuctotenb u niicaropentisl. [Ipu stom IlnaTton ucxomun
U3 TpeOOBAaHUSI PAaBEHCTBA HAKa3aHWs MPUYMHEHHOMY YIIIEp-
Oy. ApucTOTesIb, YCTAHOBUB TTPUHIIVIT BO3ME3/IMsI, KaK TIPUHIIUIT
YPaBHMBAIOIIEW CIpPaBeIMBOCTH, TEM HEe MEHee CUUTAJl, 4TO
BO3/IasiHUE PAaBHBIM (UKCTHIA TAJTMOH) MIPOTUBOPEUUT CITPABE/-
JMBOCTH.?S B cpeTHEBEKOBbE TEOJIOraMH HaKa3aHUI0-BO3ME3IHIO
MIPUJABAJICS PEJIMTMO3HBINA cMbIcT. Haka3aHWIO-BO3ME3IUIO CO-
OTBETCTBOBAJIA YacTasl 3aKOHOJATeNIbHAsI YIpo3a CMEPTHOM Kaz-
HBIO U IIMPOKOE ee MpUMEeHeHue Ha npakTuke. OTHAKO YPOBEHb
MPECTYIMHOCTU MPOAOIIKAIL PACTH, UTO MOCTYXKWUIIO, TIO 3aMeya-
nuto M. U. Kapnena, oqHUM U3 0OCTOSATENBCTB TOSIBJIEHUS TEO-

2 Kapney, . Y. Hakazanue: coluaibHbIE, TPABOBBIE M KPUMUHOJIOTHUYECKHE TIPO-
6memsr. — M.: FOpun. mar.,1973. — C. 10, 11, 58.

% Hlapeopoockuii M. /{. Haka3zanue, ero uenu u 3¢gpextuBHocts. — C. 36 — 37.



puii 0 IpeAyNpPeXACHUM MPECTYIUIEHHIA. >

[IporpeccrBHbIE YrOJIOBHO-NOJIUTAYECKHUE B3IJISIABI MTPOCBE-
tuteneid XVIII B., B yacTHOCTH, OOO3HAYMBIIMX HAIPABJICH-
HOCTh TIOJIMTUKH B cepe OOphOBI C MPECTYMHOCTHIO HA TIPey-
MpeKJIeHNE TTPECTYIUICHUI, MO3BOJIMIIA CO BpeMEHEM palliOHa-
JIM3UPOBATh TMPEK/E KECTOKMM MHCTUTYT YTOJOBHOIO HaKaza-
Hus. Benen 3a L. — JI. MonTeckbe Y. bekkapua BbIIBUHYIT Tpe-
OoBaHHE O COpa3MEpPHOCTH Haka3aHUus MpectyrieHno. OH uc-
XOAWI U3 TOTO, YTO «EIMHCTBEHHBIM MCTUHHBIM MEPUJIOM Ipe-
CTYIUICHUH CITYXUT BpeJI, TPUINHSIEMbIN UMU OOIIECTBY >, OT TsI-
’KECTU KOTOPOT'O U 3aBUCUT CYpOBOCTh HaKa3aHUs. 2

Nneu ppaniry3ckux mpocBeTuTesel Halum oTpaxkeHue B Ha-
kaze Komuccuu 0 cocTaBlIeHUM MPOEKTa HOBOTO « YJIOKEHUS»
Exarepuns! II, nannom Komuccun 30 urons 1767 r. U3 conep-
JKAIErocsi B HEM OIpe/IEJIeHUs] HAaKa3aHWsl, KaK IMOCJIEACTBUS
MPECTYIUIEHHUS, COCTOAIIIETO B BO3ME3UU MPECTYITHUKY TPABO-
MepHBIM 3710M 3a 3710, ['. 1. CoJiHIIeB BbIBENl «KAY€CTBO» Ha-
Ka3aHusl, BKJIIOYAOUIEe TPy U CTpaJaHue, IMIPUYEM IOCIIEIHEE,
M0 €r0 MHEHUIO, 3aKJII0YAETCS B «(PU3NUECKON WM TICUXOJIOTU-
YyecKor 00/n».2° BONBIIMHCTBO PYCCKUX KPUMHMHAJIMCTOB CYIII-
HOCTBIO HaKa3aHUs CYNTAIM ITIPUYMHEHUE ITPECTYITHUKY CTpajia-

2
7 Kapney H. 1. Hakazanue: collasbHble, TPABOBBIE M KPUMUHOJIOTMYECKHE TTPO-
6memsbr. — C. 17.

28 Bexxapua 4. O npectyruieHusx 1 HakazaHusx. — M.: Crenc, 1995. - C. 83, 87, 88.

2 Connyes I'. H. Poccuiickoe yrosioBHoe 1ipaBo / Ilog pen. I'. C. ®enpamreiina. —
SApocnasins: B. u., 1907. — C. 104, 107.



Huit.>* H. JI. CepreeBckuil CyIIHOCTbh HaKa3aHUs BUIIEN B OCYXK-
JIeHUU ¥ TIOPUIIAaHUHY, KOTOPBIE BBIPAXKAIOTCS «B (POpME MU3BECT-
HOTO (PM3MYECKOTO WJIM MOPAJIBHOTO Bpeaa».3! CXOmHyIo Mo3u-
uio 3aHuMan A. A. JKuxuieHko, o MHEHUIO KOTOPOro BTOP-
keHue B cepy MPaBOBBIX OJlar BUHOBHOTO BBIPAKAET OIEHKY
YUUHEHHOTO UM JIesTHuS. 3

WNuaue onpenensinack CyIHOCTb HAKa3aHUS B IEPUOJ] CTAHOB-
JIEHUsI COBETCKOTO YroJIOBHOro Ipasa. MeTogoMornyeckoi oc-
HOBOW IMpaBa HOBOTO THMa Cayxwia ¢puiaocoduss quaniekTruyde-
CKOTO MaTepuain3Ma, B COOTBETCTBUU C JAETEPMUHUCTUYECKUM
B3[JISIZIOM KOTOPOU Ha MPUYMHBI MPECTYIUIEHUI HaKa3aHUE BbI-
CTyNajio «KakK CPeJCTBO CaMO3allIUThl OOIIeCTBA MPOTUB HAPY-
IIEHWI YCIIOBUM €ro CyIIeCTBOBaHUS...».%? OmHako B PykoBo-
JAIMX Havyasax 1o yrosoHomy npaBy PCOCP 1919 r. nawen
OTpaXeHHe MEXaHUCTUYECKUI IETePMUHUCTUYECKUI B3MIs1 M.

30 Tazanyes H. C. Pycckoe yronoroe npago: Jlekuuu. — C. 91 — 93; Cnacosuu B.
/1. YaeOnuk yronosHoro mnpasa. T. 1. Beim. 2. — CI16.: Tun. U. Orpusko, 1863. — C.
180; Kaamwixos I1. /1. Yuebnuk yronosaoro npasa. Yacts O6mas. — CI16.: Tur. T-Ba
«O0r1ecTBeHHas Monb3a», 1866. — C. 145; Jloxeuuxuii A. B. Kypc pycckoro yrojos-
HOTO Mpaga. — 2-e u3f., ucnp. u jioi. — CII6.: Ckoponeuatns 0. O. Hpenepa, 1871. —
C. 42; Io3uviumes C. B. OcHOBHBIE BOIIPOCHL YU€HUsl O Haka3aHuu. — M.: YHuBepcu-
Terck. tui., 1904. — C. 335.

3 Cepeeescxuii H. /1. Pycckoe yronoBHoe npaBo: Yacte O6mias: [Tocobue K Jekim-
aMm. — 11-e u3g. — Ir.: Tun. M. M. CracloneBuya, 1915. — C. 84.

32 JKuocunenxo A. A. Ouepku 1o o0IIEMyY YUEHHIO O HakazaHuu. — I1r.: Academia,
1923. - C. 25.

33 Mapxc K. CveprHas ka3Hb. [lamdrer r-ua Kobpena. MeponpusiTis aHIIHHACKOTO
6anka // Mapkc K., Durensc ®@. Cou. 2-e uzn. T. 8. — C. 531.



0. KoznoBckoro, orpuiasiiero cBo6oay BOJIM MPEeCTYNHUKA.
B cr. 10 Haka3aH#e XapaKTepu30BaIOCh Kak Mepa 0OOPOHUTEb-
Hasi, KOTOpasl He SIBJISIeTCSl BO3ME3/IMEM 32 BUHY.

B Teopuu COBETCKOTO yroJIOBHOTO ITPaBa UMENIUCH pa3InYHbIe
npenacrabieHus o cymHoctd Hakazanus. I1. I1. Ocunos ykasel-
BaJl HA IBYXCYLIHOCTHYIO NIPUPOAY T€X BUJOB HaKa3aHWi, B CO-
JepkaHre KOTOPhIX BKJIIOYeHO Bocrutanue.® WM. A. TapxaHoB
CYIIHOCTb HaKa3aHWs ONpPelesisyl KaK «BbIPaXXEHHOE B IPaBO-
OrpPaHMUYEHMAX T'OCYAAPCTBEHHOE MOPUIIAHUE MPECTYITHOIO I0-
BEJICHUs U JIMIIA, COBEPIIUBILETO MpecTyIuieHne». ¢ OgHaKko co
BpeMeHeM HauOoJIblliee MPU3HAHKE MOTy4YrIIa MO3ULIMs O Kapa-
TEJIbHOM CYIIHOCTU HAaKa3aHUs, XOTs BOIPOC O COAEPKAHUU I10-
HATUS «Kapa» BbI3Ba1 Auckyccuio. b. C. YTeBckuil o kapou
noanMan npunyxkzaenve.’’ b. C. Hukudopos cumran, 4ro Ka-
pa — 3TO «IPUHYXAEHUE K TAKOMY CTPaJaHUI0, KOTOPOE IO CBO-
€My XapakTepy W JJIMTEIbHOCTH MTPONOPLUOHAIBHO, COpPa3Mep-
HO COBEPIIIEHHOMY TIPECTYITHUKOM 37IoMy jieny...».38 1. C. Hoi

34 Illexos T. B. IepBbiii coBeTcKUi YTONOBHBIN Koaeke. — M.: Boicil. mk., 1970. —
C. 64.

35 Ocunos I1. 11. TeopeTnueckre OCHOBBI TOCTPOEHHSI ¥ IPUMEHEHM 1 YTOJIOBHO-TTpa-
BOBBIX CaHKITUH (Akcronormdeckue acnektsl). — JI.: U3n-Bo JII'Y, 1976. — C. 68.

36 Tapxanoe H. A. 3aMeHa HaKa3aHUS M0 COBETCKOMY yrOJIOBHOMY TipaBy. — Ka3aHb:
Nzn-Bo Kazan. yu-Ta, 1982. — C. 9.

37 Martepuajibl TEOPeTHIECKOH KOH(EPEHIIMH TI0 BOIIPOCAM COBETCKOrO HCITPABH-

TeIbHO-TpyfoBoro npasa (Mait 1957 r.) / I'n. pen. C. C. Crygenukus. — M.: U3na-Bo
BIII MBJI CCCP, 1957. - C. 37.

38 Tam xe. — C. 128.



OTpeNIeIUI Kapy Kak «IPUHYXKJIEHHE C 1IeJbl0 BbI3BATh CTPaAa-
HHE», TIPUYEM CTereHb MOCJIeJHEro He JOKHA OBITh MPOIOp-
[IMOHAJIbHA TSKECTU MPECTYIUIEHH S, UYTO, B IPOTUBHOM ClIydae,
npeBparuio Obl Kapy B Bo3mesaue.* B nocnenyomiem kapa cra-
JIa XapaKTepU30BaThCs Yepe3 JUIIIEHUS1, JOCTABIISIOIINE BUHOB-
HoMmy crpaganus. [To muennio H. A. benseBa, kapa coctouT B
MPUYMHEHUH BUHOBHOMY 3a COBEPILIEHHOE JIETHUE CTPaJaHUi 1
mumennit.** M. [1. Illapropojackwii mucast, 94To HaKa3aHue sIBJis-
€TCsl KapoH, TaK KaK Ha3HA4aeTcsl 3a COBEPIIEHHOE JIesIHUE, Ha-
XOIUTCSI B COOTBETCTBMU C HUM, TIPEACTABIISET COOOM MPUHYXK-
JeHue U npuunHser crpaaanus.*! A. A. [IMOHTKOBCKUI oTMe-
YaJl, 4TO HaKa3aHUE «BCEIr/la CBSA3AHO C MPUYMHEHUEM OCYKICH-
HOMY TIO TIPUTOBOPY Cyla OmpeAeieHHbIX crpaganuii». 2 C. U.
JleMeHTbeB Aaxke yKa3blBajl, YTO Kapa — 3TO «IPeHAMEPEHHOE
MIPUYMHEHNE BUHOBHOMY YCTaHOBJICHHBIX 3aKOHOM CTPa/IaHul 1
JIMINEHUH, CHeMaIbHO PACCYMTAHHBIX HA TO, YTO OH OyleT ux
nperepreBatb».** M. H. CTaHOBCKHIA IUIIIET, YTO Kapa «3aKJIio-
YaeTcsl B JIMIIEHUH OCYXKJCHHOTO OMpeIeieHHbIX OJiar, puJr-

3 Hoii 1. C. CymHocTh U (PyHKIIMHU YTOJIOBHOTO Haka3zaHusi B COBETCKOM rocyaap-
cree: [lomut. — 1opua. uccnen. — Caparos: M3n-so Capar. yn-ta, 1973. — C. 28, 31.

0 Bensies H. A. Leimi HAKA3aHUS M CPEICTBA UX JOCTHKCHHUS B MCTIPABHTEIILHO-TPY-
J0BbIX yupesxaenusx. — JI.: M3n-po JIT'Y, 1963. — C. 29.

4 Hlapezopoockuii M. /1. Boripochl 00I1Iero yJdeHusl O HaKa3aHUH B TEOPUH COBETCKO-
ro rpapa Ha coBpemeHHoM 3tarie // CoB. rocynapcrso u nipao. 1961. Ne 10. C. 141.

*2 Muonmroscruii A. A. Kypc yronosnoro npasa: B 6 T. T. 3. — M.: Hayka, 1970. -
C.26.

= Hemenmoes C. H. Yka3. cou. — C. 45.



HEHUU eMy CTpajaHuii».* Mexmy TeM, Kak BepHO 3ameru .
M. TasbniepuH, onpeaeseHre CUJIbl BO3ACUCTBUS KOHKPETHOU
Mepbl HaKa3aHWUS B 3HAYMTEJIBHOU CTETeHU CBSI3aHO C CYOBbEeK-
TUBHBIM €€ BOCIIPUATHUEM OCYKJIeHHBIM. * [ToaToMy 060CHOBaH-
HOW MIPEJICTABJISIETCs HayYHAsI MO3UIIMS, COTIACHO KOTOPOU MpHU-
YMHEHWEe CTPAIaHUN SBJISETCS HE CYNTHOCTBIO, 3 OOBEKTUBHBIM
CBOWCTBOM TMPUMEHEHHs1 Haka3zaHUs. B CBSI3U ¢ 3TUM psf yue-
HBIX C/EJIaJIi aKIIEHT Ha IOPUAMYECKON XapaKTepUCTUKE Kaphl.
Tak, H. A. CTpy4ykoB cuuTall, 4TO Kapa — 3TO IMPaBOOrpaHUYe-
HUs1, KOTOPbIE MOTYT U JOJKHBI BBI3BATh CTPAJAHUST; MEKAY TIpe-
CTyIUIEHHEeM Y HaKa3aHUEM CYIIECTBYET MPOMOPIIMOHATbHAS 3a-
BHUCHMOCTb, HO TIPY €r0 Ha3HAUEHUH YUUTHIBAIOTCS CTENeHb 00-
IIECTBEHHOM OMACHOCTH JIMYHOCTU MPECTYIHUKA, CMATYAIoIINe
1 OTArYaIIAEe OTBETCTBEHHOCTL oOcrosTenbersa.*® C. B. Ilo-
JTyOMHCKas TaKKe TUIIET, YTO Kapa «3aKJII0UaeTcs B JIMIICHUN
OCYKIEHHBIX TeX WJIM UHBIX Ofar...».*

* Cmanosckuii M. H. Haspauenve wakazamus. — CII6.: IOpunuueckuii LeHTp
Ipecc, 1999. - C. 8 -9.

B, anvnepur 1. M. Hakazanue: CoruanbHble (DyHKIIMH, TPAKTHKA TPUMEHEHHS. —
M.:IOpuga. nut., 1983. — C. 43.

46 Cmpyuxos H. A. 1) YTo/nOBHasI OTBETCTBEHHOCTh U €€ peam3anus B 0opsoe C
npecrynHocTblo. — CaparoB: U3a-so Capar. yH-Ta, 1978. — C. 61 — 62; 2) O Haka-
3aHMH, CHCTEME ero BHIOB U MHBIX Mepax YroJOBHO-IIPABOBOTO BO3NEHCTBUSA // AK-
TyaJibHbIe TIpoOseMbl yroioBHoro npasa / OtB. pen. C. B. Bopomun. — M.: UT'TIAH,
1988. - C. 92.

47 Ionybunckas C. B. K Bompocy o 1ensx Hakazanus // IIpoGieMsl cOBEpIICHCTBO-
BaHUsA yrojaoeHoro 3akoHa / Ots. pen. B. H. Kynpsasues. — M.: UTTIAH, 1984. — C.
100.



ColmanbHOEe Ha3HAYEHUE YIOJIOBHOTO HAKa3aHUS Hapsiay C
CYIIIHOCTBIO PAaCKPBIBAIOT MIOCTABJIEHHbIE TIEpE]] HUM LIEJIU U Bbl-
NOJIHSIEMBIE TUM UHCTUTYTOM B oOiecTBe (pyHKUMU. Cuntaer-
Csl, UTO KaTeropuIo «11€J1b HAKa3aHW1» B HAYUHBIN IOPUAAYECKUI
o6opor Been Y. bekkapua.*® B Hayke poccHICKOTO yroJoBHOTO
npaBa Moj UeJIsSIMU HaKa3aHUsl IOHUMAIOTCS «Te KOHEUHbIe (hak-
TUUYECKUE Pe3y/IbTaThl, KOTOPBIX CTPEMUTCS JOCTUYD. .. TOCYAAP-
CTBO, YCTaHaBJIMBAasl YTOJIOBHYIO OTBETCTBEHHOCTD, OCYXK/1asl BU-
HOBHOTO B COBEPIIEHUH MPECTYIVIEHUIA K TON WU APYroll Mepe
YTOJIOBHOTO HAaKa3aHUsI U TIPUMEHSIS 3Ty Mepy».

Llenn Haka3zaHWs M3[aBHA 3aKPEIUISLUIUCh B OT€YECTBEHHOM
YTOJIOBHOM 3aKOHOJATEJILCTBE M SBOMIOIIMOHUPOBAIA BMECTE C
HuM. B PykoBogdamux Hayasmax no yronosHomy npasy PCOCP
1919 r. 3amaveil HaKa3aHUS SBJISIACH «OXpaHa OOMIECTBEHHO-
IO MOops/iKa OT COBEPUIMBILETO MPECTYIJIEHUE WM NOKYIIaBIIe-
rocsi Ha COBEpIIEHUE TAKOBOTO U OT OyAyIMX BO3MOXKHBIX Ipe-
CTYIUIEHMI KakK AAHHOIO JIMIa, TaKk W APYrux Juip (CT. 8), T.
€. CTaBWINCh LIEJIU CIENUAIBHOTO M OOIIEro MpeaynpeskIeHus
npectymieHui. JloctuxkeHue nepBoil ey CBA3bIBAJIOCH C MPU-
CMocoOIeHNeM JIMIIa, COBEPIIUBIIETO MPECTyIUIeHHe, K JaHHO-
My OOIIIECTBEHHOMY TIOPSIIKY WJIH, €CJTA OH He TOJJIAeTCs MPH-

BB JIUTEPAType MPEIJIOKEHO 3aMEHUTD €€ KaTeropuen «(pyHKIMKU HaKa3aHUsI», OT-
pakalolel COLMAIBHbIE PO, KOTOPbIE IIPU3BAHO BHIOJIHSTH B OOIIECTBE YTOJIOBHOE
Haka3aHue (CM.: YTOJIOBHOE MPaBoO Ha COBpeMeHHOM 3Tarte: [1poGeMbl pecTyieH st
u Hakazanus. — C. 476 — 478; Huxonos B. A. Ykaz. cou. — C. 20).

49 Kypc coserckoro yronosnoro npasa / Ots. pen. H. A. benses: B5 1. T. 2. - C.
201.



CMOCOOIEHUIO, U3OJISIIIMEN €ro, W, B UCKJIIOUMTESIbHBIX Clyda-
AX, (PU3NYECKUM YHUUTOXEHHEM ero (cT. 9). [Ipu aTom nopuep-
KHMBAJIOCh, YTO HaKa3aHUE HE JIOJKHO MPUYMHSATH MPECTYITHU-
Ky Oecriofie3HsIx W JumHuX crpaganuid (ct. 10). B cr. 8 VK
PC®CP 1922 r.,>* HecMOTpsl Ha HETOCTATKU IOPUINIECKOMN TeX-
HHKH, OMPEIeSISUTACH 1IENU CTIEIMATBHOTO U O0IIEro («co CTopo-
HbI JPYIMX HEYCTOMYMBBIX JIEMEHTOB») NMPEAYNpPEeXICHUs, a B
Ka4yeCcTBe CPEICTB IOCTHKEHUSI IEPBOI Ha3bIBAJIUCH MTPUCTIOCO0-
JIeHUE K YCJIOBUSIM OOIIEKUTHS TTyTeM UCIPABUTETLHO-TPYHO-
BOTO BO3/ICMCTBUS U JIMIIEHUE BO3MOKHOCTU COBEPIUEHUS JIpY-
rux rnpecrymieHnid. OCHOBHBIE Hayaja YrOJIOBHOTO 3aKOHOJAA-
TeabcTBa 1924 1. mpenycMarpuBasiv €IUMHYIO LIEJb IpeayInpe-
JKJIEHU S [TPECTYIIEHUI, LIeJIb YACTHOTO MPEAYIPEkKASHUS [0 KO-
TOPBIM JIOCTUTAJIaCh JIMIIIEHUEM OOIIECTBEHHO OMACHBIX JIeMEH-
TOB BO3MOKHOCTH COBEpILATh HOBbIE MPECTYIUIEHUS] U UCIIpa-
BUTEJIbHO-TPYIOBBIM BO3/IEMCTBUEM Ha OCYyXkJEeHHbIX (cT. 4). B
YK PCOCP 1926 r. Takke ObUTH MPETyCMOTPEHBI 1IENN CTIEIH-
QJILHOTO W OOIIEro MmpeayrpekaeHus npectyrieHuit (cr. 9). B
OcHoBax yrojIoBHOro 3akoHoxaresnabcTBa 1958 r. npegycmarpu-
BAJIMCh TPU 1IEJIM HAKa3aHMA: UCIPABJIEHUE U MEePEBOCIIMTAHUE
OCY’K/IEHHBIX B J1yX€ YECTHOI'O OTHOILIEHUS K TPYy, TOYHOTO UC-
TIOJTHEH U1 3aKOHOB, YBKEHH S K TIPABIJIaM OOIIEKHUTHSA, & TAKKE
crieagbHOE U olliee MpeaynpekIeHue HOBbIX MPECTYIUIeHUI
(ct. 20).

B neiicreyiomiem YK P® npenycmorpens! clienyiomnuye 1ean

30 cy PCOCP. 1922. Ne 15. Cr. 153.



HakazaHus: 1) BOCCTAHOBJIEHHE COIMAJILHOW CIPaBEIMBOCTH;
2) UCIpaBJIeHUE OCYXJICHHOTrO; 3) Mpeaynpe:kIcHre COBEepIle-
HUSl HOBBIX IpecTyIieHnd (4. 2 cr. 43). B ommmuue ot npex-
HEro yrojOBHOTO 3aKOHOJATEIbCTBA MOJIOKEHUE O TOM, UYTO Ha-
Ka3aHue He UMeEET 1IeJIbI0 TPUUMHEHUe (pU3NUeCcKUX CTpalaHui
WIN YHUXKEHUE YEeJIOBEYECKOTro JOCTOMHCTBA, TENEph SBISAETCS
COCTaBHOM YacCThi0 MPUHIIMNA r'yMaHu3ma (4. 2 cr. 7 YK P®D).

Lesnp BOoCCTaHOBJIEHUSI COLIMATIBHOW CIPABEAJIMBOCTH perJia-
MEHTUPOBAHA BIIEPBbIE U OTBEUYAET BOCCTAHOBUTEJILHOM (DYHK-
MM YTOJIOBHOTO TpaBa.’! Panee Ha Takylo 1eJb 0OpaTyiI BHU-
manve H. A. BensieB, Ha3BaB OHOI U3 1ieJiell HaKa3aHUs 1Iejb
YAOBJIETBOPEHUSI YYBCTBA CIPABEIJIMBOCTH, BBIPAKAIOIILYIOCS B
CTPEMJIEHMU K HA3HAUEHUIO CIIPABEAJIMBOrO HaKa3aHUs, CypoO-
BOCTb KOTOPOTO COOTBETCTBOBAJIA ObI TSKECTH COBEPILIEHHOTO. 32
b. C. HukudopoB Takke cUMTajg BaXHEUIIEW WHTErpaTUBHOU
LIEJIbI0 HAKa3aHWsS1 BOCCTAHOBJIEHHE HAPYIIEHHOTO B pe3yJibTare
COBEpIIIEHUs PECTYIUIEHUS] COLIMATIBHO-TICUXOJIOTMYECKOTO TO-
psiaka.>?

OcyluecTBisiss TOJIKOBaHUE, YY€Hble 4Yalle paccMaTpyBaloT
9Ty 1eJIb KaK 00s3aTesIbHyI0, a JIBe JPYrue lejd Kak JI0ToJ-
HUTEJIbHBIE, MOCKOJBKY MEXJy HMMM HCIHOJNb30BAH COIO3 «a

31 Kponauee H. M. YTonoBHO-IIpaBOBOE peryjiMpoBaHue: MexaHu3M U cUcTema. —
CII6.:13n-Bo CIIOI'Y, 1999. — C. 102.

52 Beasies H. A. YronoBHO-1paBoBas NOJUTHKA U NyTH ee peanuzaimu. — C. 120.

53 Hukugpopos b. C. Hakazanue u ero uemu // Cos. rocynapctBo u mpaso. 1981.
Ne 9.C. 67, 69, 70.



Takxe».>* B opunndeckoii urepatype BhICKa3aHO U MHOE MHe-
HUE, COMIACHO KOTOPOMY 3Ta LEJIb JJOCTUTAETCS JIMIIb [P YCII0-
BUM Ha3HAYEHUS HaKa3aHHUsI, CIOCOOHOIO 00ECIIEUNTh BHITOIHE-
HUE JIBYX IPYrux liejel Haka3zaHus. >

Cpenu y4eHbIX-IOPUCTOB HET €IMHOTO MOHMMAHUS U OTHOCH-
TEJILHO COAEPKAHMS paccMaTpuBaemMon 1end. B cootBeTcTBuu ¢
npenycMoTpeHHbIM B YK P® nipuHIMIoM cripaBeiyIMBOCTU IPU-
MEHsIEeMOe K JIMILY, COBEPIIMBIIEMY MPECTYIJICHUE, HaKa3aHue
JOJDKHO OBITh CITPaBEIIMBBIM, T. €. COOTBETCTBOBATH XapaKTe-
Py U CTereHu OOIIeCTBEHHOW OMACHOCTH MIPECTYIUICHHUsI, 00CTO-
SITEJILCTBAM €0 COBEPIIEHMS U IMYHOCTU BUHOBHOTO (4. 1 CT. 6).

OpaHako MOCKOJIbKY 3aKOHOJATE b CTABUT IMepejl HaKa3aHueM
11eJTb BOCCTAHOBJIEHU S COLIMAIBHOM CIPABEIJTMBOCTH, UTO TIPE/I-
HoJIaraeT y4eT B TOM YHrclie OOIECTBEHHOTO MHEHUSI, B KOTOPOM
SIBHO WJIM CKPBITO BCE elle TpeodiaiacT uaesi BO3ME3Ius mpe-
CTYITHUKY, PsJ] YUEHBIX OTOXJECTBIISIIOT 3TY 1IEJIb C 1IEJIbI0 BO3-
Me3usA, Kapbl.’® YKka3zaHHasl TIO3WIMS CBHUJIETEJICTBYET O TOM,

4 Bypaaxoe B. H. TlepcrieKTuBbI OTMEHBI CMEPTHOM Ka3HU B Poccui // AkTyanbHble
BOIPOCHI YTOJIOBHOTO MpaBa M KPUMHUHOJIOIUH (IPOOJIEMBI, CYKIEHUS, JTUCKYCCUH):
C6. nayu. tpynos / Ilox pen. M. I'. Munenka. — Kanununarpan: Kanuauarp. yH-T,
2000. - C. 19.

35 KommenTapuii k Yronosaomy konekcy Poccuiickort ®enepanuu / [log pen. H. @.
Kysnenosoi. — M.: 3epuaio, 1998. — C. 99.

3 Dnemuep Joic., Haymos A. B. OCHOBHBIE KOHIIETIIIMM COBPEMEHHOTO YTOJIOBHOTO
npasa. — M.: FOpucrts, 1998. — C. 109; Kypc poccuiickoro yronoBHoro mpaga: Oomiast
qacts / [on pea. B. H. Kynpssuesa, A. B. Haymosa. — M.: Cnapk, 2001. — C. 506;
Kyopsieyes B. H. Ctpateriu 60pbOBI C IIPECTYITHOCTHIO. — 2-€ U3[., UCTIpP. U T — M.
Hayxka, 2005. — C. 344; Muarwkoe C. ®@. PoccuiAiCKOe yrojloOBHOE 3aKOHOAATEIbCTBO:



YTO 3aKOHOJIATEJIbHOE 3aKperuieHUe 11eIM BOCCTAHOBJIEHUSI CO-
UAILHOY CMPABEATUBOCTHU MOCITYKIIO MPOJOKEHUIO HAyYHO-
IO CIopa O LIEJNU Kaphl.

B ucropuun yrosoBHOro 3aKOHOAATENILCTBA 1I€JIM BO3ME3IUS
Y Kapbl ObLTM OTBEPrHYTHI: «3a71a4 BO3ME3ANS U Kapbl yrOJIOB-
Hoe 3akoHozaTenbeTBO Coro3a CCP 1 coo3HBIX pecryOnuk ce-
0e He CTaBUT», — TOBOPUJIOCh B OCHOBHBIX Hayajax yrojOBHO-
ro 3akoHogaTenbcTBa 1924 r. (4. 2 c1. 4). Takas no3unms 3aKo-
HozaTensi OOBSICHSIIACh, TIO-BUIMMOMY, TIPEXE BCErO BIIMSHU-
eM uiel COLMOJIOrnYecKom mKoJbL. Y’ [To MHeHuio A. A. ITuoHT-
KOBCKOTO, B 3TOM TMOJIOKEHUW BOIUIOIIAJICS TTPUHIIUIT COLIAAIH-
crrueckoro rymanmusma.’® A. JI. PemeHCOH BUjieN B HEW CTpeM-
JIeHUe TTOAYEPKHYTh 11eJIecOOOpa3HbIil XapaKTep HaKa3aHUsl, Ha-
MPABJIEHHOTO Ha MPeJOTBpallleHre MPeCcTyIUIEHUI, U UYTO HaKa-
3aHUE He SIBJISIeTCS aKTOM MeCTH MpecTynHuKy.> He cogepxano
9TUX LIeJIed U TOC/IeIyIolIee YIOJIOBHOE 3aKOHOAATeNbCTBO. Of1-
Hako B cBs13U ¢ npuHsTreM 3akoHa CCCP or 16 aBrycra 1938 r.,
B KOTOPOM FOBOPUJIOCH, UTO CYJ «HE TOJbKO KapaeT MPECTyIHU-
KOB, HO TaKKe MMEET CBOEH I1eJIbl0 UCTIPaBJIeHUE U TIEPEBOCIIH-
TaHWe MPECTYIHUKOB», HEKOTOPbIE YUEHbIE OIHOM U3 lieJIel Ha-

Omnbit kpuTHdeckoro ananmm3a. — CI16.: CIIGMBICIII, 3nanwue, 2000. — C. 152.
57 Beasies H. A. llenn Hakasasus u cpeactBa ux jgoctuxeHus. .. — C. 30.
38 MMuonmroscruii A. A. Ykas. cou. — C. 35.

5 Pemencon A. JI. Slensiercst Kapa LeJIbI0 yrojloBHOro Hakaszauusi? // COOpHUK
pabort ropuandeckoro pakyasrera / OtB. pen. A. I1. Byntun. — Tomck: M3a-Bo Tomck.
yH-Ta, 1959. - C. 117.



Ka3aHMS Ha3BaM 1ieib Kapel (Bo3mesaus). b. C. YreBckuit® u
M. M. UcaeB®! cunrtanu ee gaxe eAMHCTBEHHON MPU MPUMEHE-
HUM HaKa3aHMs K «Bparam Hapoja» BbICIIEH Mepbl HaKa3aHMs
U JUTUTENIbHBIX CPOKOB JvIleHus1 cBoOoabl. [Ipu sTom mon 1ie-
JIbI0 Kapbl IOHUMAJIOCh IPUYMHEHNE MPECTYITHUKY OIpe/ieieH-
HOTO cTpajanusi, tuiieHns.> Tem He MeHee psia UcciemoBaTe-
Jiefi IpUYMHEHUE JIMINEHUN MPU3HABATIM CPEACTBOM IOCTHIKE-
Hus apyrux nenei.®® Kak ykassiBan A. JI. Pemencon, npunuchl-
BaHME HAKA3aHMIO TeJTM Kapbl 03HAYAET, YTO OHO SIBJISIETCS CAMO-
IEJIbI0, & TaKKe MPUBOAUT K YMEHBIIICHHUIO 3HAYESHUS 1Ie/U TIpe-
AyTpeskieHns npectyruiennii.* Cxoqnas ¢ 3akoHoM ot 16 aB-
rycra 1938 r. popmynaurpoBka 4. 1 cr. 20 OCHOB yrojoBHOTO 3a-
koHopatenbctBa 1958 1. (4. 1 cr. 20 YK PC®CP 1960 r.), co-
IJIACHO KOTOPOW «HAKa3aHUE HE TOJBKO SIBJISIETCS Kapou 3a CO-

0 VronosHoe npaBo: O6mas vacts / ITox obmr. pen. U. T. Tonsikoea. — 3-e usp.,
nepepad. u gor. — M.: Tociopuznar, 1943. — C. 222.

1 Hcaes M. M. Bosmesnme kak onma u3 uenei Hakasauus // CoBeTckoe MpaBo B
nepuoa Benukoit OreuectsenHoil Boiinsl / Ilox pea. 1. T. I'onsxosa. Y. 2. — M.: To-
ciopuznar, 1948. — C. 48.

62 Coserckoe yronoesoe mpaso: Yacte O6mmas / OtB. pen. B. M. Uxuksanze. — M.:
Toclopuspar, 1952. — C. 319.

83 Pemercon A. JI. Hakasanue v ero 1e/iu B COBETCKOM YIOJIOBHOM IIpaBe: ABTOped.
JWC. ... KaH[. Iopufl. Hayk / JleHuHrp. roc. yH-T uM. A. A. XXnanosa. — JI., 1951. - C.
12; Jlesuukuii I'. A. HakazaHue, ero OCHOBaHHE W TIPUHIIMIIBI IPUMEHEHH S 110 COBET-
CKOMY yroJIOBHOMY TpaBy: ABTOped. JHC. ... KaH[. I0pujl. HayK / JIeHHHrp. opieHa
Jlenuna roc. yu-T um. A. A. Knanosa. — JI., 1956. — C. 5; Caauxos K. C. Llenu Haka-
3aHUs B COBETCKOM IIpaBe: ABToped. auc. ... Kau. opuf. Hayk. — M., 1951. — C. 12.

4 Penencon A. J1. SInsercs Kapa 1eJbio yrojoBHoro Hakazanusa? — C. 120 —123.



BEPIIIEHHOE MPECTYIICHNE, HO U UMEET LIENbIO. . .», 0O bETUHIB-
Iiasi CyIIHOCTh U 1161 HaKa3aHWsl, BO3OOHOBUIIA JIUCKYCCHIO O
ey Kapbl. IMEHHO Kak 11e/ib Kapbl UCTOJIKOBAJT 9TO 3aKOHOIIO-
noxenue [lnenym BepxoBHoro Cyna CCCP B IlocranoBienuu
or 19 monsa 1959 r. Ne 3 «O npakTrke NpUMEHEHHS CyJaMU Mep
YTOJIOBHOTO HaKa3aHUSI», IEUCTBOBABIIIEM B 3TOW YaCTH JI0 U3/1a-
Hus [TocranoBnenust ot 29 HostOpst 1962 1. Ne 14.9 Mexay Tem,
0 CJIOBAM OJHOTO U3 pa3paboTuMKoB NpoekTa OCHOB yroyioB-
Horo 3akoHozaarenberBa H. A. CtpyukoBa, rpaMMaTUyeCcKy COI03
«HO ¥M» TIPOTHBOIIOCTABIISUI CYIITHOCTh HAKA3aHUS €ro 1essm. 5
Tak, no maenuto b. C. YTeBckoro, oTkas oT 3a/1a4u Kaphbl «IOBEJT
Obl K OC/abIeHUI0 IENCTBUS HAKa3aHUsl Ha HEYCTOMUYUBBIX JIIO-
neii».” . Y. Kapnenr ucxoauin U3 TOro, 4to mejib Kapbl BTOPO-
CTEeNeHHa, HO TOJIbKO €€ HaJIMUYUEM B YTOJIOBHOM TTpaBe OOBSICHSI-
€TCs1 YCTAHOBJICHHE 00s13aTEJIbHOTO MUHUMAJILHOTO CPOKa OTObI-
BaHMS HaKa3aHWsl, HA3HAYEHUE CMEPTHOW Ka3HU WJIM JIUIIEHUS
cBOOO/IBI HA ITUTENbHBIN cpoK. 8 [Tonemusupys, U. C. Hoii yka-
3bIBAJI, YTO OTOBIBAHWE MUHMUMYMa HaKa3aHUs CIYKHUT JIOCTH-
’KEHHMIO LIeJI OOIIETo MpeTypesk/IeHus, a IPUMEHEHHE K OCYyXK-
JEHHOMY CMEPTHOM Ka3HH — 1IeJIN CMEeIUATbHOTO MpeyTpeskie-

%5 Bromrerens Bepxosnoro Cyna CCCP. 1959. Ne 4. C. 6; 1962. Ne 6. C. 16.

66 Cmpyuros H. A. O Haka3aHUM, CUCTEME €TI0 BUJIOB M MHBIX Mepax yroJIOBHO-IIpa-
BOBOTO BozzeiicTeus. — C. 95.

67 Cogerckoe yrojioBHoe MpaBo: Obrmas yacts / TTog o6, pea. B. M. Uxuksamse. —
M.:Tociopusnar, 1959. — C. 260.

68 Kapney H. H. IHnuBUOyanu3anyst HAKa3aHUsI B COBETCKOM YTOJIOBHOM TIpaBe. —
M.:Tociopuznar, 1961. — C. 38 — 40, 42.



% M. JI. llapropoackuii cunTa, 4To YroJOBHOE 3aKOHO/A-
TEJIbCTBO «HE JIOJDKHO CTaBWTH Tepe]] cOOOM IIeJIM MECTH, BO3-
ME3TU sl UM Kapbl» ; HAKa3aHHe, 10 er0 MHEHUIO, He UMEeT 11eJTbI0
MPUYMHEHUE CTpajlaHui, a JIMIIb CBSA3AHO C HUMHU, MOCKOJIbKY
3aKJIIovyaeT B cede JIMIIeHre PeCcTyImHUKa Kakoro-imoo onara.
A. A. ITMOHTKOBCKMH CUMTAJI, YTO MPU3HAHKE LIEJN BO3ME3AUS
«TPUBEIET K MPEBATMPOBAHUIO 33]]a4 YCTPAIlIEHUS», a 1IeJTU Ka-
PbI O3HAYaJIo ObI, UTO HAKa3aHUE — CaMOIIeb. /!

Takum 0Opa3om, Kapa — 3TO CBOMCTBO, CYIITHOCTh YTOJIOBHO-
r0 HaKa3aHWs, KOTOPOE B COBPEMEHHOM OOIIEeCTBE HE JIOJIKHO
npecyieJoBaTh LIeId BO3ME3/IUsI UM Kapbl. A TO3TOMY, KaK yKa-
3biBaeT B. H. KynpsBues, «1ocTrkeHre COIUaIbHOW CIpaBe/l-
JIMBOCTH JIOJDKHO OBITh OIpaHMYEHO paMKaMH 3aKOHa, 3arpelia-
IOILIETO CaMOCY/l, TeIeCHbIE HAKA3aHUSI U CTABSAIIETO TMOJI CEPhe3-
HOE COMHEHHE JJOIMYCTUMOCTh CMEPTHOM Ka3HU». >

Llenp wucnpaBiieHUs] OCYKAEHHOTO SIBJSIETCS BbIPaKEHUEM
BOCIUTATEIbHOW (PYHKILIMM YrOJIOBHOTO MpaBa. Psn kpumuHa-
JIUCTOB 3TOW T'YMaHHOW II€JIM MPUAAIOT CaMOCTOSITEJIbHOE 3Ha-
yeHue.”? JIpyrue ydeHble UCXOAAT U3 TaKOW (PYHKIIUM yrOJIOB-
HOTO MpaBa, Kak NpeayrpexIeHue MpecTyruieHul, U 1ejib UC-

% Hoii H. C. Vkas. cou. — C. 60, 61, 75.

0 Hlapzopoockuii M. /]. Hakazanue no yronosHomy 1ipay: B 2 1. T. 2. — M.: FOpun.
ymr., 1958. - C. 18.

" Muonmuosckuii A. A. Vkas. cou. — C. 36, 39.
2 Kyopsieues B. H. Yka3z. cou. — C. 128.

3 Bensies H. A. Lenu Hakazanus u cpeacTsa ux gocrmkenus... — C. 24; Cmpyukos
H. A.YronoBHasi OTBETCTBEHHOCTb U ee peaym3anusi... — C. 70.



MIpaBJICHUs] CYMTAIOT CPEICTBOM JOCTHKEHUS 1IEIH CIIeIMaJIbHO-
ro npexaymnpexaenus.’* Kak mumer A. U. Uydae, «Oomee BbI-
COKasl 11eJ1b, KaKOW SIBJISIETCS] UCTIPABJICHUE. .. HE MOXKET BBICTY-
naTh CpeICTBOM JOCTHKEeHHUs Oojiee Hu3Kou mem».”> U. C. Hon
TaK’Ke OTMeuaJl, YTO CBEJACHUE 1IeJIU UCITPaBJIEHUs K 9TOM pOJn
MPUBEJIET K €€ UTHOPUPOBAHUIO, €CITU «IIEJIb MPEAYTPEKICHUS
MPECTYIJICHUI TOCTUKUMA TIOCPEACTBOM Kapbl».’® Chopmyu-
poBaHHble B YK P® nenu HakazaHus, Ha Hall B3IV, UMEIOT
camocTrosiTesibHOe 3HaueHue. Llenb ucrpaBieHus: Takxke urpaer
BAXHYIO POJIb ISl YTOJIOBHO-IIPABOBOTO MHCTUTYTA, CTUMYJIH-
PYIOIIETO 3aKOHOMOCTYIIHOE TTOBEJICHUE OCYXIEHHBIX, ITOTOMY
3Ty 1eib cnenyer B YK PO coxpanuts.

B Hayke yrosoBHOro npaBa He CJIOXKUJIOCh €IMHCTBA MHEHUI
Y O cofiepkaHuy Lienu ucripasieHus. H. A. bensieB cuuraer, 4ro
«00 UCTIpaB/IeHUH TIPECTYIMHUKA MOXHO TOBOPUTH TOT/IA, KOTrJaa
0/ BJIUSTHUEM HAKa3aHUS B €r0 COZHAHUU MPOUCXOISAT U3MEHe-
HUSI, IPU HATUYUHU KOTOPBIX MPECTYITHUK XOTS U He MpeBpaiia-
€TCs B aKTUBHOTO M CO3HATEJILHOTO WICHA. .. OOIIECTBa, HO yXke
CTAHOBUTCA Oe30racHbIM 11 ootecrea».’’ Y. C. Hon ucxogui
U3 TaK Ha3blBAEMOI0 MOPAJIBHOIO UCHPABJIEHUS, TIOHUMAs MO

“ Hlapzopoockuii M. /]. Hakazanue, ero uenu u apdextuaocts. — C. 31; Ioay-
ounckas C. B. Lenu yronosHoro Hakazanus. — M.: Hayka, 1990. — C. 23; Yronosnoe
MPaBO Ha cOBpeMeHHOM 3tarie: [Tpobiembl npecTyruieHns 1 Hakaszanust. — C. 479.

75 Yyuaes A. U. 1enn Haka3aHWsI B COBETCKOM YTOJIOBHOM IpaBe: Yueb. nocodue. —
M.:BIO3H, 1989. — C. 63.

6 Hoii M. C. Vkas. cou. — C. 136.

"7 Bensies H. A. Lesm HakazaHus U cpeacTBa ux Aoctikenust... — C. 46.



HUM «TaKyI0 Mepe/iesiKy JUYHOCTU OCYKJIEHHOro, Mpy KOTOPOr
HOBOTO MPECTYIUIEHUS OH HE COBEPIIAET HE U3 CTpaxa nepes Ha-
Ka3zaHWeM, a MOTOMY, YTO 3TO OKa3aJoCh Obl B MPOTHBOPEUUH
C ero HOBbIMHU B3MJIsiIamMu U yoexaenusmu».’s H. A. Ctpyukos
TaK)XKe CUMTAJI, YTO ITA IIeJIb HAMpPABJIEHA HA TO, YTOOBI «JIHIIO,
OTOBIBIIIEE HaKa3aHWE, CTAJI0 CO3HATENIBHBIM M TOJIE3HBIM UJie-
HOM... oOmectBa».”® Kak 3amermn W. B. IlImapoB, Ha npakTu-
K€ TPY/IHO MPOBECTU pa3rpaHUYEHHe, KOTra OIMH OCBOOOXKIEH-
HBII HE COBEPILIAET HOBOTO MPECTYIUIEHUS U3 cTpaxa Nepes Ha-
Ka3aHMeM, a Ipyroi — BCIIEICTBIE U3MEHEHH S B3ITIS/I0B U yOeK-
nennii.® OObeKTUBHBIM KPUTEPUEM CTETIEHH JOCTHIKEHHS 11eN
UCIIpaBJIEHUs IPU3HAETCS NTOBEJEHUE ocykaeHHoro. Tak, B [o-
cranoByiennu [lnenyma BepxoBrnoro Cyna CCCP ot 19 okTs16-
ps 1971 1. Ne 9 «O cyneOHOI MTPAaKTUKE YCIOBHO-JOCPOYHOTO
OCBOOOX/IEHHSI OCYXJEHHBIX OT HAKa3aHUs M 3aMEeHbl HEOTOBI-
TOH YacTH Haka3aHus Oosee MATKUM» 8! KpUTepusiMu UCTIpaBJie-
HUS1 OCYKJEHHBIX Ha3BaHbl IPUMEPHOE MOBEICHHUE U YECTHOE OT-
HOIIIEHHUE K TPYIY, a ISl HECOBEPIIEHHOJIETHUX — TaKXkKe U K 00y-
YEHHUI0, 32 BCe BpeMsl OTObIBAHUS HAKA3aHUSI.

Llenb mpeaynpexaeHust HOBBIX MPECTYyIJIeHu 000CHOBbIBA-
nack Y. bekkapua, KOTOpBI MUCA, YTO «1EJIb HAKA3aHUS. . . 3a-

8 Hoti H. C. Vka3. cou. — C. 114.
” Cmpyuxos H. A. YrooBHasi OTBETCTBEHHOCTb U ee peanmzaius. — C. 67.

80 IImapos H. B. Kputepun u nokasarenu 3gekTuBHOCTH HakazaHuii // Cos. To-
cyaapcTBo u npaso. 1968. Ne 6. C. 61.

81 Bromnerens Bepxosnoro Cyna CCCP. 1971. Ne 6. C. 20.



KJIIOUAETCS. .. B IIPEYIPEXICHUM HOBBIX AESTHUI ITPECTYITHUKA,
HAHOCAIIMX BPEJ €ro CorpaxjaHam, U B yIEpKaHUU JIPYTUX OT
NOOOHBIX NEWCTBUIN» .3 [laHHasI 11e/1b COOTBETCTBYET MPeayIpe-
JUTENILHON (PYHKIIMM YTOJIOBHOTO MpaBa, s’ BIepBble 3aKperuieH-
HoW B YK P® (u. 1 cr. 2). B Teopun yrojsoBHOro npasa B 3aBU-
CHMOCTH OT CYOBEKTOB, B OTHOIIIEHHH KOTOPBIX OCYIIIECTBIISICTCS
(pyHK1IMS TIpEeayNIpesKAeHUS PECTYIUIEHUH, pa3IMyaloTcs 1en
CMEMAaIbHOTO U 00111Iero npeaynpexaeHus. boiee yeTko B aTom
riaHe 1o cpaBHeHuio ¢ YK P® paccmarpuBaemas enb cop-
MyJIMpOBaHa B MOJIEIbBHOM YTOJIOBHOM KOAEKCE AJIsl TOCYIAPCTB
— yvactHukoB CHI (u. 2 cr. 45).%

Llenb cnenmanbHOro MpeaynpekaeHus MpeacTaBiseT co0on
MpeayIpesxAeHNE COBEPIIIEH!U I HOBOTO MPECTYILIEHUS CO CTOPO-
Hbl OCYXKJeHHOro. OHa JIOCTUraeTcsi B pe3y/bTare MCHOTHEHUS
WM OTOBIBAaHU S HA3HAYEHHOTO OCYKAEHHOMY HakazaHus1. OqHa-
KO TI0 BOIIPOCY O CONEPKAHUU, CPEACTBAX U MOMEHTE JOCTUKE-
HUS1 IAaHHOM 11€JIM UMEIOTCS pa3IMuHble MOAXO/bl, CBSI3aHHBIE C
MPU3HAHUEM WA HEITPU3HAHUEM LIEJIM UCIPABJIEHUS €€ COCTaB-
Hou 4dacteio. [To muennio H. A. Bensesa, 1ieip crienyajbHOTO
NpeayIpPeKAEHUS CTABUTCS JO TOCTHKEHU LIEN UCTIPABIIEHUS;

82 bexxapua 4. Yxaz. cou. — C. 106.

8 Panee Ha COLIMAJIBHO-TIPEBEHTUBHYIO (DYHKIIMIO YTOJIOBHOTO TpaBa ykazan . A.
3n06uH (cM.: 3206un . A. O HEOOXOTUMOCTH KOHIETITYAIBHOTO MOAXO0/A K COBEp-
IIEHCTBOBAHMIO YrojioBHOro 3akoHomarenbcta // Koncruryuus CCCP u nanbHeiiinee
YKpeIuieH!e 3aKoHHOCTH M npaBonopsiika / Ots. pea. B. H. Kynpasues. — M.: UT'-
ITAH, 1979. - C. 76).

84 Mpasosenenne. 1996. Ne 1. C. 100.



CpeICTBaMH €€ JIOCTMKEHHsI CIIy)KaT JIMIIEHWE MpPEeCTYITHH-
Ka (pr3nyeckorl BO3MOKHOCTH COBEPILIECHUS MPECTYIUICHHUS U
ycTpareHre (pakToM MpUMeHEHH s K TIPECTYTHUKY HaKa3aHus. 8
U. C. Ho#i camocTrosiTeNbHOE 3HAYCHUE NAHHOW LIeJM BUAEI
B YCTpAIlIeHWH W CO3/IaHUM YCJIOBHI, MCKJTIOYAIOIINX BO3MOX-
HOCTh COBEPIIEHUS OCYKIEHHBIM HOBBIX MTPECTYIJICHHUIA, ¥ CUH-
Tajl e JOCTUTHYTOU MPHU HACTYIUICHUH I0PUAMYECKOTO MCIIPaB-
nenns.?® A. U. UyuaeB 371eMeHTaMM MeXaHHM3Ma CIelHalb-
HOTO TMpeyNpekAeHUs] Ha3biBaeT «BOCIHMTAHUE OCYKIECHHOTO,
€ro ycTparieHre, OrpaHnIeHre BOZMOKHOCTH COBEPIIATH HOBBIE
NPECTYIUICHUS], JTUIIeHHe (PU3NIECKON BOZMOKHOCTH COBEpIIIe-
HUS peluanBax».s’ YyeHble, BKIIOYAIOIINE B CofiepKaHKe JaH-
HO 1IeJTM VICTIpaBJIeHHE, CPEICTBAMH €€ OCTHIKEHHS CUUTAIOT
HE TOJIBKO (PM3MYECKOE M MCUXUUYECKOE (YCTpalllEeHUE) BO3JEH-
CTBHWE, HO U BocTiuTaHue. [1py 3TOM 1esb CUuTaeTCsl JOCTUTHY-
TOW W €C/W JIUIO, OTOBIBIIEe HaKa3aHWE, HE COBEPIIMT BHOBb
NIPECTYIUICHUS], TAaK KaK OOMTCS HaKa3aHUsI, U €CIIU CYOBEKT 0CO-
3HAJI YIIPEYHOCTh CBOETO MPEABIAYIIEro MOBEJeHUs, T. €. MO-
paJIbHO UCTIpaBJieH. %

Llens mpepynpexaeHusi oOpallieHa Takke U K OOIIECTBY U
NOJTyYMJIa Ha3BaHUe LieJIM oo1iero npeaynpeskaenus. CormacHo

85 Beasies H. A. Lenu HakazaHus U cpejcTBa UX AocTikeHus... — C. 55.
8 Hoit 1. C. Yxas. cou. — C. 130, 146.
87 Yyuaes A. U. Yka3z. cou. — C. 63.

88 Kypc coserckoro yronosnoro npasa / Ots. pen. H. A. benses: B5 1. T. 2. - C.
209, 213, 214; Hoaybunckas C. B. Yka3z. cou. — C. 30.



TEOPUU IICUXOJIOTHYECKOT0 MPpUHYKIeHus» A. PeiiepOaxa, Ko-
Topbii B XIX B. HalmoJHWI 3Ty LEJIb KOHKPETHBIM COZIECP/KaHU-
€M, yKe TOYHO ONPEJEJICHHAs B YTOJIOBHOM 3aKOHE Yrpo3a Ha-
Ka3aHMEM YCTpaLIAloIlIEe BO3/IENCTBYET HA BOZMOKHOT'O ITPECTYTI-
HUKA U yIepXKUBaeT ero oT coBepineHus npecrymienus.® [lan-
Has LeJIb HAKa3aHU s 3aKJII0YaeTCs B TPEeAypekIeHUU IPECTyI-
JIEHUH APYTvX MOCPEICTBOM IPUMEHEHUsI HaKa3aHUs K JIMLaMm,
MIPU3HAHHBIM BUHOBHBIMU B COBEpPIIIEHUY NIpecTyIuieHui. imen-
HO HEOOXOIMMOCTb OCYIIIECTBJICHUS 11EJIM CIIeIMAIbHOU MPEBEeH-
LMW HPaBCTBEHHO OIPABABIBACT PACCMATPUBAEMYIO LIEJIb HAKa-
3anus.”° e o01ero npeaynpexaeHus mpexae BCero Harpags-
JIeHa Ha YJIEepKMUBAaHUE JIUI], HE COBEPILABIIMX IMPECTYILIEHUM,
XOT$I MCCJIEIOBATEIM PU3HAIOT €€ POJIb BBUJLY YKECTOUEHUS Ha-
Ka3aHusl NpU PelUMBe MPECTYIJIEHUHA U B OTHOLIEHUM JIMIL,
UMEIOIIHUX CYJUMOCTD. *!

B Hayke yrosjoBHOro rpaBa B HACTOSIIEE BpeMs IPU3HAET-
cs1, 4TO OOIIenpeNypeJUTEILHOE BO3CUCTBIE HAKA3aHUS OCY-
LIECTBIISIETCA Ha TPEX Talax: C MOMEHTa BCTYIUIEHUS YTOJIOB-
HOI'O 3aKOHA B CWJIy, NP Ha3HAUYEHUM HAKA3aHMUA CyJOM U B
MpOIIecce MCMOMHEeHUsI HA3HAYEHHOT0 HaKa3aHusl. °2 DieMeHTa-

8 Pewemmurcos ®. M. Yronouoe paBo OypiKyas3HbIX crpaH. Bem. 2. «Knaccuye-
CKas» IIKOJIA ¥ aHTPOIOJIOTO-COLMONIornyeckoe Harpaeienne. — M.: Mzp-so VIH,
1966. - C. 31.

%0 Kponaues H. M., IIpoxopos B. C. Yka3. cou. — C. 57.
! Huxonos B. A. Yxas. cou. — C. 50.

2 Bensies H. A. Lenu Haka3aHus u cpeactsa ux poctuxenus. .. — C. 58; lllapzopoo-
cxuii M. J]. Hakazanue o yrosoBaomy npaBy: B2 1. T. 2. — C. 198; YronoBHoe npaBo



MU THITMYHOTO MEXaHW3Ma OOINEro IMpeaynpexacHus® saBis-
I0TCSl YCTpAIlleH!ue W BOCIIUTaHKE,** a TakKe MPUBBIYKA 3aKOHO-
MOCTYIIIHOTO TIOBeJieHUs1. > YTpo3a MpuMEHEeHUs] HaKa3aHU Sl KaK
NICUXUYECKOE MPUHYXKICHUE CITYKUT CPEJICTBOM YAEP)KaHUs OT
NPECTYIUICHHUS], YKa3biBast HA IOPUINIECKUE MOCNIEICTBUS €r0 CO-
BEPIIeHU I, KOTOPbIE, KaK TIPABUJIO, COMPSIKEHBI C TPUIMHEHUEM
HPaBCTBEHHBIX CTpajiaHuil. B To *ke Bpems yrpo3a HakazaHHeM
OKa3bIBAET U ONpe/IeIEHHOE BOCITUTATEIbHOE BO3ICHCTBHE, TOJI-
KpeIUIsiss MOpaJIbHbIE 3alpeThl, a TAKKE CTUMYJIUPYET MPUBHIY-
HOE TTPaBOMEPHOE C TOUKM 3PEHUS YTOJIOBHOTO 3aKOHA MOBEIe-
HUE.

Bmecrte ¢ TeM COMOIOrn4eCKUMH UCCIIEIOBAHUSIMU YCTaHOB-
JIEHO, YTO TepefaBacMasi MH(pOPMaIUs O HaKa3aHUU SIBJISETCS
MPAKTUYECKU BCEr[ia HEMOJHOW M YacTO HeaJeKBaTHOW OObeK-
TiBHOM peanbHOCTU.”® [To manHbiM C. B. MakcumoBa, yaeib-
HBI Bec MH(pOpMAIIMU O TIPEACTOSIINX, UIYIIUX WA COCTOSB-
HIUXCs CYAeOHBIX IMpolieccax cocraBisieT He 6onee S % ot 00-
mero oobeMa CBeJIeHUI O rOCYJapCTBEHHOM pearupoBaHUU Ha

Ha coBpeMeHHOM 3Tarie: [IpobnemMsl mpectyruienus u Hakazanus. — C. 479 — 480.

93 Maxcumos C. B. P heKTUBHOCTD OOIIEro MPeaynpekaeHNs MPECTYIUIEHHHA. —
M.: Akag. MBI P®, 1992 - C. 39.

9 Bensies H. A. Hesn HakazaHus u cpenctBa ux gocrmkenud... — C. 58; Hlapeo-
poockuti M. /]. Hakazanue, ero niemm u a¢gppexruBHocts. — C. 40; Toayourckas C. B.
Vka3. cou. — C. 48;VTonoBHOe paBo Ha coBpeMeHHOM 3Tarie: [IpoGieMsl pecTyIuie-
HUA 1 HakazaHus. — C. 480.

%5 Anoenec . Hakasauue 1 npeaynpexaenue npecrymwiennd / [ox pen. b. C. Hu-
kudoposa. — M.: IIporpecc, 1979. — C. 30.

% Huxonos B. A. Yka3. cou. — C. 47.



MPECTYIHOCTh, TOTJa KaK OCYXJIEHHBIMU MPOLIeAypa CyaeOHOro
CJIC[ICTBUSI OIICHUBAETCS KaK HanboJiee aKTUBHBIN TICUXOJIOTYe-
CKHUI 37IeMeHT oO1iero npenymnpexaenus.”’ Ha ocHoBe pe3yiib-
TaToB onpoca xkuteneil Mocksbl (N = 125 yenoBek, 1ByXCTyIeH-
yarasi cepuiiHasi BBIOOpKa), mpoBeaeHHoro B 1990 r., mokasbiBa-
IOIETO0 HU3KUM ypoBeHb (13 — 14 %) 3HaHMA HacesleHUEM Cy-
IIeCTBA U COAePKaHUS ISCTBOBABIIIEN HA STOT MEPHOJ] CUCTEMBI
HakazaHui, C. B. MakcuMoB mnipuilies1 K BbIBOLY O HEBO3MOXK-
HOCTH MCMOJIb30BaHUs B YTOJIOBHOU MOJIMTHKE B KAYECTBE HEIO-
CPEACTBEHHOIO OPUEHTHpPA 3aBbIIIEHHBIX KapaTeJIbHbIX MPUTSI-
3aHMI B3pocioro Hacenenus (10 70 % onpoieHHbXx B 1989 —
1990 rr. xuteneit Kpbivckoit, MockoBckoit, OMCKO# 061acTei,
CraBpononbckoro kpas crapiie 18 jer B Kauyecrse OCHOBHOI'O
cpenctBa 60pbOBI C MPECTYIMHOCTHIO MPEIOKIIN YKECTOUUTh
HakazaHus).”®

PesynbTar ke oOienpenynpeauTesIbHOro BO3JENUCTBUS Ha-
Ka3aHUsl JIOCTUTaeTCsl B 3aBUCUMOCTH OT CyOBEKTMBHOTO BOC-
NpUSTUS HaKa3aHUsI B OOBEKTe TaKOro Bo3aencTus. [Ipu atom
HEMOCPEACTBEHHBIM OOBEKTOM BBICTYMAeT YTrOJOBHO-IPABOBOE
CO3HaHME (ero TUMbI) U JIMIIb B KOHEYHOM cYeTe OObEKT — Yro-
JIOBHO-TIpaBOBOE TIoBezieHue. *® B mporiecce MOTHBAIIMK TIOBEjIe-
HUSI UHIUBHUJIA OTpaxkeHre (PakTOpoB OOIIepeypeUTeTbHO-
'O BO3JIEHICTBUSI MPOUCXOANT HA ABYX YPOBHSIX: CO3HATEILHOM U

97 Maxcumos C. B. Vkas. cou. — C. 28.
%8 Tam xe. — C. 29.
9 Tawm xe. — C. 52; Huxonoe B. A. Yxa3. cou. — C. 48-49.



TMOJICO3HATEIBHOM (MOLIMOHAJILHO-YCTAHOBOYHOM ). Mex 1y TeM
BBUJLy OCOOEHHOCTEH OTpakaromero cyobekTa, kak numert C. B.
MakcumoB, n3-3a OIMOKY B UHTEPIIPETAIIMY CUMBOJIOB JIAHHOTO
BO3/IENCTBUSA (TIOpbMa, CMEPTHAs Ka3Hb, MIOUMKA MTPECTYIMHUKA)
U UX XapaKTEePUCTUK (HEOTBPATUMOCTh M CYPOBOCTh YTOJIOBHOM
OTBETCTBEHHOCTH) BJIMsIHUE (PAKTOPOB OOIIEro Mpeaymnpexie-
HUs1 orpaHnunBaercs.'®” Cuutaercs, 4To (DaKTOpHI OOIIENpe-
JOyNpeUTeIbHOTO BO3IEHCTBIS HAKA3aHU sl 3HAUUTEIIbHYIO POJIb
B BBIOOPE 3aKOHOIOCTYIITHOTO (YTOJIOBHO-TIPABOMEPHOTO) BapH-
aHTa TIOBEJICHUSI WI'PAIOT B OTHOIIEHWH JIWIl C HEYCTOMUUBOW
Uepapxuerd MOPaJIbHBIX [IEHHOCTEeW (HEYCTOMYMBBINA TUIT JIMYHO-
CTH), IOMYCKAIOIIKX COBEPIIEHNE aHTHOOIIIECTBEHHBIX TPOCTYII-
koB.!?! C. B. MakciMOB Ha OCHOBE KpUTEpUsI TOMUHHPYIOIIE-
r0 THIIA YTOJIOBHO-TTPABOBOM YCTAHOBKM B UHCJIe TPYIIT Hace-
JIEHW 51, 3HAYMMBIX JUIs1 OOIIETPE Ty TPEUTEILHOTO BO3ICUCTBUS,
BBISIBUJI OOJIBIIYIO IPYIINY, NMPeJCTaBUTeNIeil KOTOPON OT/IMYaeT
TOTOBHOCTh K COBEPIIIEHUI0 TIPECTYIUICHU! TpU rapaHTuu 0e3-
HAKa3aHHOCTH, ¥ CaMyl0 MHOTOUHUCIIEHHYIO TPYIIITy, KOTOPYIO Ta-
Kasi TOTOBHOCTb OTJIMYAET B 3aBUCMMOCTH OT 3anpeTa. !> K pac-
CMaTpUBAeMOH TpyIIe HaceJIeHUsl OTHOCAT U IPYIIY, KOTOPYIO
XapaKTepu3yeT CUTYaTUBHBINA THUIT JUIHOCTH. 103

190 Aakcumos C. B. Ykas. cou. — C. 37.

101 Bonsies H. A. Lenn HakazaHus v cpeacTBa ux goctuxkenus. .. — C. 58; Ioayoun-
ckasn C. B.Yka3. cou. — C. 48.

192 Makcumos C. B. Vas. cou. — C. 38.
103 Hukonoe B. A. Ykas. cou. — C. 51 = 52.



[MonbITKa MPOBEPUTH SMIMPUIECKUM ITyTEM OOIIeTIpeyIpe-
JMTENIbHOE BO3/ICHCTBUE HAKA3aHUSI B OTEYECTBEHHOW HayKe Obl-
na npepnpunaTa M. M. HcaesbiM B 1924 1. Pecnionentam cpe-
I «HEMPeCTYITHOrO HaceJieHusl» ObLT 3ajlaH CIIEAYIONINIA BO-
npoc: «IIpuxomunock  Bam OBITh B TaKOM TIOJIOKEHHH, KO-
I7Ia COBEpIIeHUE YTOJIOBHO HAKA3yeMOro JestHHs ObUIO YIOOHO
10 0OCTOSITEIbCTBAM JIeJia M TTPAKTUUECKH TMOJIE3HO, HO JICSTHUS
He ObUIO coBepieHO?».!* Cpenu oka3aBIIMXCS B TAKOW CUTYa-
MM MOTUBUPYIOIIEe BO3JEUCTBUE YTPO3bl HAKA3aHUEM ITPU3HA-
1 HemHorue — 19,6 % myxuun 1 20,0 % xenuuH. [IpumepHo
TaKMe e JaHHbIe ObLIM TIOJTyUeHBI B 00JIee MO3IHUX UCCIIe/IoBa-
HUSIX. !0

YcnelHoe ocyliecTBIeHUE 3aJa4 YTOJI0BHOIO ITPaBa Mpero-
Jaraer u3mepeHue 3P@PEKTUBHOCTH €ro MHCTUTYTOB. Ilox 3d-
(peKTUBHOCTHIO YTOJIOBHOTO HAKa3aHUsI MOHUMAIOT CTENeHb J10-
CTHKEHMSI 3aKOHOJAATENIbHBIX Ilesieil HakazaHus. % JloctoBep-
HBIM KpUTEPUEM JOCTHKEHHUS ITUX liesen, Kak 3ameTua [. A.
3100uH, sSIBJIIeTCSI IOBE/ICHHE JTI0fIEH, N3MEHSIIOIIeecs B pe3yJib-
Tare NMPUMEHEHHS K MPECTyMHHKAM Mep YrojOBHOTO Hakasa-
Hus. Llenb BoccTaHOBJIEHMS COLMAIBHOM CITPaBeIMBOCTH pea-
JIM3YETCsl MPU Ha3HAYEHUH OCYKJIEHHOMY CIIPABEJIMBOIO HaKa-

19 Hcaes M. M. O6wmast yacts yrosioBHoro nipaBa PC®CP / Iox o6ur. pex. [I. M.
Marepogckoro. — JI.: Tocuznar, 1925. - C. 151.

105 Kyopseues B. H. Yka3z. cou. — C. 132.
106 2006un I'. A. O metononorun n3ydeHust 3(pPEeKTUBHOCTH YTOJIOBHOIO HaKa3a-

HHS B COBETCKOM YTOJIOBHOM ITpaBe ¥ KpuMUHOIoruy // Bomp. mpexynpexaeHus mpe-
crynHoctd. 1965.Bpimn. 1. — C. 60.



3aHUs1, TAK KaK B YKCIIE T1eJIeld yTOJIOBHO-UCTIOJTHUTEIBHOTO 3aK0-
HOJATeIbCTBA TaKOBAsA OTCYTCTBYET (4. 1 1. 1 YUK PO 1997 1.).
OOBbeKTHBHBIM TTOKa3aTesieM 3(P(EeKTUBHOCTA HaKa3aHUsl Kak
CpeCTBa UCIIPABJIEHUS OCYKAEHHOTO CIYKUT YPOBEHb PEIlUIn-
Ba. M. H. CtaHOBCKUI JAOCTHKEHUEM 1IeJI MCTIPABJICHUS CUU-
TaeT HECOBEpILEHUE OCYXKJIEHHbBIM HOBOTO MPECTYIUICHUS TO-
clie XOTs1 Obl pa3 OTOBITOrO HaKa3aHUs JTMOO OCBOOOXKICHUS OT
Hero.!"” TTo maenuio ke A. I1. Ko3noBa, «mpu BbIXoje Jviia Ha
CBOOOJIY CYIIECTBYIOIINE YCJIOBUS COLUAIBHON NeWCTBUTETHHO-
CTH... MOTYT CyILIECTBEHHO 1e(DOPMUPOBATH IEMEHTHI UCIIPAB-
JIeHU ], 3aJI0)KEHHbIE B HEM HAKA3aHUEM. .. U PEIUIUB OyJIET CBU-
JIeTeIbCTBOBATh HE O Hea((EKTUBHOCTH HaKa3aHUs, a O Tpe-
MMYIIIECTBEHHOM BO3JIEHCTBUU COIMATBHBIX YCIOBHIA». % Kpu-
TepusAMH 3P(PEKTUBHOCTH YaCTHOIIPEAYTIPEAUTEILHOTO BO3JEH-
CTBWUSI HAKA3aHUsI TAKKE SIBJISIETCS] YPOBEHb PELIMANBA, €T0O JUHA-
muka.!'” Kpurepuem acppekTMBHOCTH 0OIIeTpe Ay TpeANTE IbHO-
IO BO3/ICHCTBHS HaKa3aHUs SIBJISIOTCS CyObEeKTHBHBbIE (MHEHUE
9KCIIEPTOB, MHEHUE OCYKAEHHBIX, OOIIECTBEHHOe MHEHHE B TIe-
JIOM) U OOBEKTUBHBIE (YaCTOTA W JIMHAMUKA MTPUMEHEHUsT pa3-
JIMYHBIX HaKa3aHWUM, TUHAMUKA TTPECTYITHOCTH U OT/AEJIbHBIX BU-

197 Cmanosckuii M. H. Ykas. cou. — C. 23.

198 Kosnoe A. I1. Mexannsm MOCTPOEHUS! YTOJIOBHO-TIPABOBBIX CaHKIIMK. — KpacHo-
spck: U3a-Bo KpacHosip. roc. yH-Ta, 1998. — C. 243.

109 Kapney H. H. Hakazanue: ColuajibHble, IIPABOBBIE U KPUMUHOIOIMYECKHE I1PO-

omnembl. — C. 158; Llapzopodckuii M. /]. Hakazanwue, ero tiemu u 3pgpekTuBHOCTD. — C.
64; Ioayounckas C. B. Ykaz. cou. — C. 27.



JIOB TIPECTYIUICHUH ) ToKa3aresnu. '1°

B HanMoHasbHBIX MPABOBBIX CUCTEMax psifa BEOYIIUX 3apy-
OeKHBIX CTpaH JAe(PUHUITU S HAKa3aHK S COMICPKUTCS JIUIIIb B JJOK-
TpuHe. Bo ®paHiun yueHue o Haka3aHUM coveTaeT B cebe uaeu
JIByX HaIpaBJIeHW — COBPEMEHHOI0 HEOKJIACCUIIU3Ma W HOBOU
coumabHou 3amuThl. CornacHo nepsomy, 1o ciaosam H. E. Kpbi-
JIOBOW, «HaKa3aHWe JOJKHO OBbITh CTOJIb MYYMTEJIbHBIM, CKOJIb
TSDKEJIBIM ObUTO COBEpIIIEHHOE JesiHUe», a LeJisIMA HaKa3aHusl
SIBJISIIOTCSL BO3/IAsTHUE U YCTpallleHHe, T03TOMY Ha3HAaYeHHOE Ha-
Ka3aHue MOJIEeKUT UCTIOHEHUIO €3 KaKUX-JIMOO0 MOCIIETyONTIX
W3MEHEHMI ero CpoKa v cofepkaHus. !

[To MHeHuI0 co3parensi TEOPUU HOBOM COIMANIBHON 3aIIUThI
M. AHcend, Haka3aHWE JOJDKHO OBITh TAKUM, YTOOBI «OHO Ca-
MO TIO ce0e MepeBOCITUTHIBAIO».!!2 B CBSI3U C 9TUM CTOPOHHU-
KM TEOPUU HOBOU COIMAJIFHOM 3aIlITHI BBICTYTIAIOT 32 «IIPUME-
HeHue 3(P(EKTUBHOU CAaHKIIMM, MO3BOJISIONIENA KaK UCIPABUTD,
a BIIOCJIEJICTBUM, €CJT 3TO BO3MOKHO, U peadMIMTUPOBATH Tpe-
CTYITHUKA, TaK ¥ OXPAHSAThH OOIIECTBO», T. €. IeJIIMU HaKa3aHUs
SIBJISIIOTCS IpeaynpeskaeHue (oolee U crelraibHoe) U UCIIPaB-
JieHue Kak riaBHas 1ieb. '3 B YK ®@paniun 1992 r. orpaxeHs!
00e TU TeOpUU HaKa3aHUs.

"0 Hukonoe B. A. Ykas. cou. — C. 67 — 68.

1 Kpvinosa H. E. OCHOBHBIE YepThl HOBOTO YTOJIOBHOTO Kofiekca ®panimu. — M.
Crapk, 1996. — C. 66.

"2 Ancens M. Hosas colMasbHas 3aluTa (F'yMaHUCTHYECKOe JBUKEHHE B YTOJIOB-
Hou nonmtuke) / Ion pen. A. A. IMnontkosckoro. — M.: TIporpecc, 1970. — C. 267.

13 Tam xe. — C. 165, 225, 259, 267, 292.



B yrosmoBHoM nipaBe ['epmanny B OCHOBY MHCTUTYTA Hakasa-
HU TI0JIOKEHA TaK Ha3blBacMasi COEAMHUTEIIbHAS TEOPUS HaKa-
3anus. !4 Tak, B YK ®PI" or 15 mas 1871 r. (B pen. ot 2 sH-
Bapsa 1975 r.) npenycMOTpeHoO, YTO «BUHA MPABOHAPYIIUTES
SIBJISIETCS] OCHOBAHMEM 11 Ha3HAUEHUST HAKa3aHUsI», U «IOJIK-
HO YUYUTHIBAThCSI BO3/ICHICTBUE, KOTOPOE HEOOXOAUMO OXKUIATh
OT HaKa3aHWs, Ha OYIyIIyI0 )XU3Hb ITPABOHAPYIIUTENS B 0OIIIe-
ctBe» (. 1 § 46).'5 Onpenenss Hakaszanue, I'. — . Memek un
T. Bafiren1 B ydeOHMKE HEMEIIKOT'O YTOJIOBHOT'O IpaBa yKa3biBa-
I0T Ha TO, UTO «3aKJII0YAIoIIeecss B HaKa3aHUU 3710 COCTOMUT B CO-
3HATEJIbHOM BTOPKEHUU B ITPABOBYIO C(PEPY OCYKJAEHHOTO. .. TaK
KaK OOIIECTBEHHOE TIOPUIIAHKE HAXOIUT CBOE OTPaKEHNE UMEH-
HO B TOM, YTO HaKa3aHue OOJIbHO yaapsieT MO MPaBOBOMY IO-
JIO)KEHUIO BUHOBHOTO». !¢ TlensimMu Haka3aHUsI IPU3HAIOTCS BO3-
Me3aue U TrpeaynpexaeHue (ooiee v CrerraibHOe) MPecTyI-
nenuid.!'” PackpeiBasi conepxkanue meiau Bosmesaus, [ — T He-
mek 1 T. BaiireHn oTMevaloT, 4To BO3ME3[IUE YKE HE SIBIISIET-
Cs1 TOM OTpULIATEIbHOM PeaKlMen, KOTOpasi BbI3bIBAIACh CUIIbHBI-
mMu smorusiMu. TIonsTrie Bo3me3ausi co BpeMeH 3noxu [Ipocse-
IIEHK S TPEeTepIesio U3MEHEHM S U Terlepb O3HAaYaeT, 4YTO HaKa3a-
HUE, MPEJICTaBIIsAs COOOH OTBET «HA AOMYIIIEHHOE IO COOCTBEH-

114 Lehrbuch des Strafrechts: Allgemeiner Teil / Von H. — H. Jescheck und T.
Weigend. — Berlin: Duncker und Humblot, 1996. — S. 77.

5 Vromnopmbiit konekc OPI'. — M.: 3epuaso, 2000. — C. 24.
161 ehrbuch des Strafrechts: Allgemeiner Teil. — S. 65.

7 Ibid. - S. 66; Hepcecsin A. A. Boripocsl HakazyeMOCTH B yrosioBHOM Iipase OPI”
u CHIA. — M.: 3epuaso, 1998.. — C. 143.



HOU BUHE HapYIIIEHUe MTPaBa. . . JOJKHO ObITh PABHOIICHHBIM EMY
B COOTBETCTBUU C TTPUHITUIIOM BO3/IAIOIIEH CIIPABEITTMBOCTI». |18
Llens oOriero mpeaynpexaeHus NpecTyIyIeHu , aJipecoBaHHas
BCEM CyOBeKTaM yroJOBHOI'O IpaBa, HaIllpaBJieHa Ha yJepKrBa-
HHE C TIOMOIIIBIO AJIEMEHTOB YCTpallieHus1 (OTpUIaTesibHOe ooIiee
npenynpexaeHne) 1 BOCIUTaHus (TTONMOKUTEIbHOE oo1ee mpe-
nynpesxaenue). [Ipy 5ToM, MO MHEHMIO aBTOPOB, BakHAsl POJIb
OTBOJIMTCS OTPULIATESIHBHOM MOPAJIbHOU OIIEHKE MPECTYIICHU.
[Mpecnenys 3Ty 11€71b, TOCYAAPCTBO, TAKUM 0Opa30M, CTPEMUTCS
yAepKaTh OT COBEPILEHHU S TPECTYIJICHUSI HE TOJIBKO YCTpAIlleHU-
€M, HO MPEX/IE BCErO «CTApaeTCsl yKPEMUTh MPABOBOE CO3HAHUE
oOI1IecTBa 3a CUET CIPABEJIMBLIX YTOJTOBHBIX 3aKOHOB U X yMe-
PEHHOTO ¥ paBHOMEPHOTO ITPUMEHEHHMS» U JIOCTUYb JOOPOBOJIb-
HOT'O TIPaBOBOro TMociymianus. ' Kak yka3elBaloT aBTOpSI, JaH-
Hasl 11eJ1b HaKa3aHus 3aKperuieHa B YK nuiis B y3koM 3HaYeHUH,
KaK «3aluTa npasornopsiaka» (§ 47, m. 1, § 56, . 3, § 59, . 1,
a063. 3), OMHAKO JIOCTHKEHUIO KaK IMOJIOKUTETBHOTO, TaK U OTPH-
IATEJILHOTO OOIIEro MpeynpexIeHUs] TOKHO CITYXKUTh Ha3HA-
YeHUe CIpaBeIMBOro Hakaszanws.'2° Ilennb crienmanbHOro Tpe-
IYTIPEsKAeHUsI pacCUMTaHA Ha YJIepKaHUe OT COBEPIIIEHU T HOBBIX
MPECTYIUIEHU! CO CTOPOHBI OCYKIEHHOTO TIOCPEICTBOM OKa3a-
HUsI HA HEro MCUXUYECKOro, (pM3MUECKOro U BOCIUTATETLHOTO

18 1 ehrbuch des Strafrechts: Allgemeiner Teil. — S. 66.
"9 Ibid. - S. 68.
120 q1.:
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BO31encTBUd. 2!

B aHmMicKON IOpUIMYECKON JIUTEpAType HaKa3aHUE OIpe-
JeJIsIeTCsl KaK «BJIACTHOE MPUYMHEHWE CTPaJaHus JIMILY 32 CO-
BepIlIEHHOE UM TPECTyIUIeHHe». > B Teopuu aHIIUICKOTO yro-
JIOBHOTO TPaBa BBIIEJSIIOTCS] TPU 1IeJIM HAKa3aHUs: BO3ME3ANe,
ycrpamienue u ucnpasnenue. Kak mumer H. E. KpbuioBa, Ha-
Ka3aHMe-BO3ME3/IMe paHee TMOHMMAJIOCh KaK MeCTh ISl YIO-
BJIETBOPEHUS UyBCTB MOTEPIIEBUIETO, 3aTEM — KaK MCKYIUIEHUE,
HO OoJiblliee MPU3HAHKE TIONYYWIIO €r0 TOJKOBAHUE KaK HpPaB-
CTBEHHOT'O TOPHIIAHUS JIMOO KaK MEeCTH MPECTYIMHUKY CO CTOPO-
HbI oOmiecTBa. Teopus ycTpaiieHus!, BKIIOYAIOIIas el o0Ie-
IO ¥ CHEUMAIbHOIO MpeayNnpexIeHNs, TO3BOJSAET OTCTYNAaTh OT
MPUHLIMIIA COOTBETCTBUSI HAKA3aHUS TSKECTH MPECTYIUIEHUS 110
Teopuu Bo3me3ausi. COrnacHO TEOPUM UCIPABJICHUS] OCHOBAHU-
€M OTBETCTBEHHOCTH MPHU3HAETCH CyObEKTUBHAS «OMACHOCTh»
JIMYHOCTH 1A o0mecrsa. 23

[To opunuaeckomy cioBapio CIIA HakazaHue — 3TO «J11000-
o pojia MYKH, Kapa, CTPaIaHusl U OTPaHUYEHM 1, HAJlaraeMble Ha
JIMIIO B COOTBETCTBUU C HOPMaMH IpaBa U IO MPUTOBOPY WU
PELLEHMIO CyAa 32 IPECTYIUIEHUE WU YTOJIOBHOE IIPaBOHApPYIIIe-
HHUE, COBEpIIIEHHOE MM, JIMOO 32 HEHMCIOJHEHUE OOS3aHHOCTH,

121 1hid. - S. 69.

122 [ur. no: Kpvirosa H. E., Cepetpennurxosa A. B. YronoBHOe MpaBo 3apyOesKHbIX

crpad (Anrmuu, CIHA, ®panuun, ['epmanun): Yued. nocodue. — 2-e uzg., nepepad.
u jion. — M.:3epuaso, 1998. — C. 142.

123 Tam xe. — C. 143 — 144.



IIPEyCMOTPEHHON MPaBOBOW HOPMOWi» . 124

124 1ur. 10: Hepcecsn A. A. Borpocsl HakazyeMocTu B yronoBHoM npase OPI™ u

CHIA. - C. 161.
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