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BBenenune

Pa3zButne mo0oil OTpaciu POCCUMCKOTO 3aKOHOJATENILCTBA
HauOoJsiee 3pUMO TPOSIBIISIETCS B OOJIMKE MHCTUTYTOB, €€ CO-
crapysomux. CoBpeMeHHOe KOHCTUTYIIMOHHOE TTpaBo Poccuii-
ckoii deneparu IBISETCS BBICOKO CTPYKTYPHUPOBAHHOM OTpac-
JIbI0 POCCUICKOM MPABOBOM CUCTEMBI, COCTOSIIIIEN U3 MHOKECTBA
MIPABOBBIX WHCTUTYTOB, U3 KOTOPHIX OIMpEeSIeHHbIE TI0 00beMY
HOPMAaTHBHOTO PETYJIUPOBAHUS MOTYT OBITh OXapaKTePU30BAHBI
B KaUeCTBE €€ CAMOCTOSITeJIbHBIX IMO0TPACTIeH.

Kaxaplii U3 MHCTUTYTOB MOAYMHSETCA Kak OOIIMM 3aKOHO-
MEpPHOCTSIM Pa3BUTHSI OTPAC/IU TpaBa, TAK U UMEET CBOM COO-
CTBEHHBIC YepThl. ABTOPaMHU HACTOSIIIETO U3JaHUS TIPEAPUHSI-
Ta MOMNBITKA 0003HAYUTH U 000OITUTh OCHOBHBIE TEHJICHIIUU Pa3-
BUTHSI KJIIOUEBBIX UHCTUTYTOB KOHCTUTYIIMOHHOTO MTpaBa. AKTY-
QJILHOCTh 3TOM 33/1a4M OYEBUJIHA C YYETOM COBPEMEHHOIO 3Ta-
na KOHCTUTYIIMOHHOTO pa3BuTHs cTpaHbl. [Ipu Tom, uro Kon-
crutyusi Poccuiickoit ®@enepaliii cOXpaHsieT CBOIO CTaOWUJIb-
HOCTb, COZIEpP)KaHUE MHOTMX KOHCTUTYIIMOHHBIX WHCTHTYTOB,
HOPM KOHCTHTYIIMOHHOTO TTpaBa Moauduimpyorcs. OObeKTUB-
HOCTb HAyYHOT'O TIOIXOJa TPEeOYeT BHISIBJIICHHS KaK TTOJIOKUTEITh-
HBIX, TAK ¥ OTPUIATEIbHBIX CTOPOH HAOJI0aeMBIX MpeoOpas3o-
BaHUIl.

B moHorpadum paccMaTpuBaioTCs TIOHSATHE W CHCTEMa WH-
CTUTYTOB KOHCTUTYIIMOHHOTO IpaBa. B pamkax IaHHOW cucte-



MBI UCCJIETYIOTCS. UHCTUTYThI IPABOBOI'O MOJIOKEHUSI INYHOCTH,
KOHCTUTYLIMOHHO — ITPABOBbIE MHCTUTYTHI B C(hepe IKOHOMHUKH,
OCYIIECTBJIEHUSI TIPAMOU JEMOKpaTuu, (peiepaTUBHBIX U HAlIU-
OHAJIbHBIX OTHOILIEHWI, OPraHU3alMK IrOCYJapCTBEHHOM BJIACTH
Y MECTHOT'O CAMOYITPABJICHHUSI.

[Momxon aBTOPOB HACTOSAIIETO W3/IaHWS He SIBJISIETCS] Cyryoo
TeopeTUYecKUM. PYHKIIMOHUPOBAHUE MHCTUTYTOB KOHCTUTYIIU-
OHHOTO ITPaBa pacCMaTpPUBAETCS] HA OCHOBE COBPEMEHHOM IPaK-
THKU KOHCTUTYIIMOHHOTO CTPOUTEJICTBA U C YUE€TOM MPOOJeM,
C KOTOPBIMH CTaJIKMBAIOTCS] OPraHbl 3aKOHOAATEIbHOM, UCTIOIHU-
TEJILHOU U Cy/1eOHOM BIacTH. ABTOPBI UCXOISIT U3 IEMOKpaTHye-
CKOW, TYMAHUTApHOW NIPUPOABI KOHCTUTYLIMOHHOTO IPaBa, B CO-
OTBETCTBUU C KOTOPOH BO IJIABY yIJIa CTABATCS 3alllUTa UHTEPe-
COB JIMYHOCTH U JEMOKPATUYECKU OPraHU30BAaHHBIX KOJUIEKTH-
BOB. B 310l CBsI3M B MOHOIrpaduu NMpe/jiaraioTcs HEKOTOPbIE pe-
IIEHM 1, HAITPaBJIEHHbIE Ha 3aIUTY UHTEPECOB I'PaKAaH U UHCTH-
TYTOB TPk JIaHCKOTO OOIIECTBA.

CoBpeMeHHOEe 3aKOHOJATENIBCTBO XapAaKTEPU3YEeTCs codeTa-
HUEM MHCTPYMEHTOB, MPUCYIIUX Pa3IMYHbIM OTPAC/ISIM IpaBa,
YTO MOPOK/IAET HEN3OEKHOE COeTMHEHUE UMITEPATUBHBIX U TUC-
MO3UTHUBHBIX Hayasl MpH OIpeesIeHUH pexXrmMa MpaBoBOroO pe-
I'YJIMPOBaHMS OTACNIbHBIX OTHOIIEHUH. Kak, Ha KakuxX YCIIOBUSX
MIPOUCXOIUT ITOT MPOLECC, HACKOJIBKO 3(PPEKTUBHO MPUMEHE-
HUE MEKOTPACJIEBbIX MOAXOI0B IIPY PEIIEHUN KOHKPETHBIX I0PU-
JUYECKHX 3a/1a4 — 3TU BOIPOCHl HEU3MEHHO BBISICHSIJIUCH ABTO-
paMH IpeyIaraéMoro HayYHoro U3J1aHusl.



HepCHCKTHBbI pa3BUTHUA HHCTUTYTOB KOHCTUTYLIMOHHOI'O
npaBa OPraHUYECKUM OOPA30M 3aBUCAT OT PElICHHUs 3a/1a4 CU-
creMaTu3anmumn pOCCI/II;’ICKOFO 3dKOHOAATCJIbCTBA, OIPCACIICHUA
OIITUMAJIBHOI'O COCTaBa U TEMATUKU Q)enepaﬂbeIX 3dKOHOB, pc-
NIAMCHTUPYIOIUX TE NI UHBIC MHCTUTYTbl KOHCTUTYIIMOHHOT'O
IpaBa, B TOM 4UCJIE C YUETOM COBPEMEHHbBIX MCKAYHAPOOHO —
npaBoBbIX peanuid. [ToaToMy B KHUTE OOJNBINIOE BHUMAaHKE Yjie-
JIAETCA 06H_II/IM BOITPpOCaM IIOCTPOCHUA CUCTEMbI KOHCTUTYILIMOH-
HOI'o 3aKOHOAATEJIbCTBA.

MoHorpacdust oOparieHa, B TEepByl0 odepelb, K HayIHbIM
N NPaKTUYICCKUM pa6OTHI/IKaM, ClICHUATTU3UPYIOIHUMCA 110 BO-
IMpocaM 3aKOHOTBOPYECCTBA, pa60THI/IKaM OpraHoOB UCIIOJIHUTECJIb-
HOU BJIACTH, CyAE€OHBIX OpPraHoOB, IMPETojaBaTeNIsiM, CTyAEHTaM
" BCEM, KTO MHTEPECYCTCA aKTyaJIbHBIMU HpO6J'ICMaMI/I KOHCTHU-
TYLHIMOHHOT'O ITpaBa.

Cenmsiopy, 2011 2.

Omegemcmeennuvie  pedakmopvr JIL. B,  Andpuuenko,
A. E. Ilocmuuxkos.



I'maBa 1
TeopeTrnyeckue 0CHOBLI HHCTUTYTOB
KOHCTHTYIIMOHHOI'O IIpaBa

§ 1. IlonsiTHe HHCTUTYTA
KOHCTUTYHHOHHOTIO IIpaBa

B oreyectBeHHOU topuanueckon Jmrteparype B 70—e roapl
MPOIILIOTO BeKa HaOMIoIasICcs BCIUIECK MHTepeca K MpooJieMaTh-
Ke rpaBoBoro uHcTUTyTa!. [Ipr 3TOM MOHATHE MPABOBOTO WH-
CTUTYTa PEUMYIIIECTBEHHO PACCMaTPUBAIOCh MPUMEHUTEIBHO
K IPaXkJAaHCKOMY, OTYACTH YTOJIOBHOMY 3aKOHONATeNbCTBY. Han-
Oonee CHCTEMAaTH3MPOBAHHOE WCCIIEI0OBaHKME CYIIHOCTU U OC-
HOBHBIX Pa3HOBUJHOCTEN MPABOBBIX UHCTUTYTOB MPUHAIJIEKUT
C. C. AnekceeBy>.

C. C. AnekceeB oTMeuall, YTO «€CJIM HOPMAaTUBHOE TPE/IU-

Lo Nodde O. C. CrpyKrypHble Mopa3/iesieHnst CUCTEMBI ITpaBa (Ha MaTepuaiax
rpaxzaaHckoro rnpasa) // Yuensle 3anvicku BHUMC3. Boim. 14. M., 1968; Kepumos
. A. ®unocodekue npodnems nipaBa. M., 1972; sdkymies B. C. O HOHATHM TTPaBO-
Boro uHctutyTa // IlpaBoBeaeHue. 1978. Ne 6.

2 Cm.: Anekcees C. C. CrpykTypa coBercKoro mnpasa: coop. cou.: B 10 1. T. 2. M.,
1975; On xe. [IpobneMsl Teopun mpasa: Kypc jekrmii. Coop. cou.: B 10 1. T. 3. Cepn-
JIOBCK, 1972.



CaHWe — MCXOJHBIN JIEMEHT, «KUBasi KJIETOUKA MPaBOBOM Ma-
TEpUH, TO MPABOBOM MHCTUTYT MPE/CTABIISET COOON NEPEUUHYIO
npasosyio 0OWHOCH1L»>, TIPABOBOW MHCTUTYT — 3TO 3aKOHOJA-
TeJIbHO 00OCOONEHHBI KOMIUIEKC I0pUAUYECKUX HOPM, oOec-
MIEYMBAIOIIUH TIeJIbHOE PEryJMpOBaHNEe JAHHOW Pa3HOBUIHOCTU
oTHoleHn nim ee croponbl. Kak ykaseiBan C. C. Anekcees,
«IOpUIMYECKe HOPMBI 00pa3yloT OTPacb IpaBa He HEermocpe-
CTBEHHO, a Yepe3 UHCTUTYThI; TPUYEM I0pUIMYecKOoe CBoeoOpa-
3W€ TOW WJIM MHOW HOPMBbI OOHAPYKMBAETCSI C YIETOM OCOOEH-
HOCTEM BCEro Komiuiekca HopM. [IpaBoBOMy MHCTUTYTY CBOW-
CTBEHHBI TP IIPU3HAKA: OAHOPOAHOCTb (DAKTUYECKOTO COAEPkKA-
HUS, I0PUANYECKOE €MHCTBO (KOMIUIEKCHOCTh) HOPM, 3aKOHO-
nareapHasg 000COOJIEHHOCTh» 4.

B coBpemMeHHBIX UCCIIEIOBAaHUSIX MTPABOBBIX UHCTUTYTOB IO-
MUMO WX TPAJUIMOHHBIX MPU3HAKOB HEPEAKO MPUOPUTETHOE
3HaueHHe MPUAeTCs UX 11eJIeBOMY Ha3HaueHHio. Tak, B MOHO-
rpacpun «MHCTUTYTH (prHaHCcOBOro npaBa» H. M. KazanueBbim
oOparaetcsi BHUMaHKe Ha cieayomee: «[I1s XxapakTepiucTuku
(pHAHCOBO — MPABOBBIX MHCTUTYTOB HEOOXOMUM, KaK ISl UH-
CTUTYTOB JPYrMX OTpaciell mpaBa, HO HEIOCTATOYEH IMOAXON
K OIpeJeSieHHI0 UHCTUTYTa KaK YCTOMYMBOU TPYMITbI OJIHOPO/-
HBIX OOIIIECTBEHHBIX OTHOIIEHUI. J[aieko He BCsKast Takasi TpyIi-
na oTHoIleHu# B chepe prHaHCOB 0Opa3yeT (PMHAHCOBOIIPABO-
BOI MHCTUTYT. OOpa3yeT JUIIb B TOM CTy4ae, EC/I peryaupoBa-

3 Asexcees C. C. Crpykrypa coserckoro npasa. T. 2. C. 104.
4 Anexcees C. C. [MTpo6rnemst Teopuu mpasa. T. 3. C. 137.



HUE MPOU3BE/IEHO JIOCTaTOYHBIM 00pa30M ISl TOTO, YTOOBI 3a-
IPOrpaMMHUPOBATh MOBEJCHNE CYOBEKTOB OTHOIICHUH, PeryJiv-
pyeMBbIX (PTHAHCOBO — MPABOBBIM HHCTUTYTOM, i 0OECTIEYHTh JIO-
CTHXKEHHE 1IeJIEBOTO pe3yJibTaTar»°.

XapakTepusysl pa3BUTHE UHCTUTYTOB SKOJIOTMUECKOTO MPaBa,
C. A. Boromo06oB yka3biBaeT: «Jlenenne Kaxa0il OTpaciy mpasa
Ha MPaBOBbIE MHCTUTYTHI, B TOM UYHUCJIE SKOJIOTMYECKOTO MpaBa,
HE SIBJISIETCSl CaMOIIeSIblo, HO JIOJKHO CIIYKHUTh OTIPAaHUYEHUIO
¥ BBIPA0OTKe Criel(pUIeCKUX METOIOB TpaBa, YIyUIIeHUIO yJe-
Ta ¥ CUCTEMAaTU3allMU 3aKOHOAATENILCTBA, YIOPSAOYESHHUIO U TIO-
BBIITIEHUIO 3((PEKTUBHOCTH JEUCTBUS €r0 HOPM, OTTPAHUYEHUIO
UX OT HOPM CMEKHbIX MHCTUTYTOB M MHBIX OTpacjieli paBa B MH-
Tepecax COBEpIIIEHCTBOBAHUS peaTM3aliy ITPABOBBIX MTPEATICA-
HU»®.

JlaHHBIT TIOAXOA K WCCIECAOBAHUIO TMPABOBBIX MHCTUTYTOB
0O0BSICHUM U OOOCHOBAH C YYETOM BBICOKOTO IMHAMU3MA Pa3BU-
THsI CUCTEMBI POCCUMCKOTO 3aKOHOJATEIhCTBA B COBPEMEHHBIN
Nepyo, KOrjaa MPOUCXOIUT YacToe U3MEHEHUEe 3aKOHOMATENb-
HOTO PeryJupoBaHUsl MPABOBBIX MHCTUTYTOB, HEPEKO BIIEKY-
11iee CMEHY THUIOB MPABOBOIO PErylvpOBaHMsI, MOSBIEHUE HO-
BBIX ITPABOBBIX MHCTUTYTOB, a B psifie ClIyyaeB OTKa3 OT paHee
JIEVICTBOBABIIIMX MHCTUTYTOB. YKA3aHHBIE SIBJICHUS] XapaKTEePU-
3y10T 00I1Iee YCUJIEHHEe POJTU TOCYIapCTBa B PeryIMPOBAHUM BCe-
IO CHeKTpa OOIIECTBEHHBIX OTHOIIEHUIA.

5 WucrutyTts unaHcoBoro npasa / nox ped. H. M. Kazanuesa. M., 2009. C. 7.
® Boromo6os C. A. [u np.] // IactutyTel 3K0noruyeckoro npasa. M., 2010. C. 34.



Cama noctaHoBKa BOMpoca 00 MHCTUTYTaX KOHCTUTYIIMOHHO-
ro TpaBa, TeHJCHIMAX UX Pa3BUTHs MPHOOpesa aKTyaTbHOCTb
B CBSI3U CO CTAaHOBJICHMEM B Halllell CTpaHe Hayajl KOHCTUTYIIU-
OHajM3Ma Ha ocHoBe npuHATor B 1993 r. Koncrutynumu Poc-
cuiickoni ®eneparuu. [Iyx cBoOOABI, M3HAYATIBHO BOILIOIICH-
HBII B IEMOKPATUUYECKOM YCTPOMCTBE rOCYAapCcTBa U MPABOBBIX
HOpMax, MpHUIaT HeOOXOAUMBIN COIUAIBHBIA CMBIC]T WHCTHTY-
TaM KOHCTUTYIIMOHHOTO mpaBa. OHM mepecTtanu ObITh MCKJIIO-
YUTEIbHO (POpPMaMU JIETUTUMALIMU BJIACTH, HO U B OMNpEHESIeH-
HOUW Mepe CTali Ba)KHBIMU KaHAJIaMU BO3JCUCTBUS HA Hee 00-
IeCTBA, B TOM YHUCJIE OTJEIbHBIX COIUAIBHBIX TPYI U WHAUBU-
JI0B. 3a MpOUIEIINE I'O/Ibl CI0KUIACH CUCTEMA 3aKOHOATEIbHO-
IO PeryJMpoBaHusl 3TUX UHCTUTYTOB, CPOPMHUPOBAJIACH U COOT-
BETCTBYIOIIAs MPABOMPUMEHUTEIbHAS MTPAKTHUKA.

OpHako ykazaHHasi KOHCTUTYIITMOHHO — [TPaBOBas peaJIbHOCTh
HeoqHo3HauHa. Kak ormeuaer B. II. 30pbKuH, «B 3TOM peasib-
HOCTU HAJIMIIO MHOXECTBO Pa3phIBOB MEXIy OOOJIOUKaMU —
(pbopmamu BIACTHBIX, COLIMATIBHBIX U IPYTUX UHCTUTYTOB, C OfI-
HOW CTOPOHBI, ¥ COJIEPKATEIbHBIM HATIOJTHEHUEM ITUX UHCTUTY-
TOB — C Apyroi. MHOXeCTBO pa3pblBOB Mekay (popmMou U co-
JepKaHUueM, MEXY JOKHBIM U CYILECTBYIOUIMM, MEXIy Ipa-
BOM KaK JIOJKHBIM M TTOJIATUKOU B ee (DAKTUIeCKOM MHOT00Opa-
3un»’. VI3yyeHne TeMbl HHCTUTYTOB KOHCTUTYIIMOHHOTO TIPaBa,
UX Pa3BUTHS HAllEJIMBAET HA BbISIBJICHUE ITUX MPOTUBOPEUMH,

! BopbkuH B. [I. Poccus u Koncrutynus B XXI Beke. 2—e u3g., gon. M.: Hopwma,
2008. C. 29.



OIIEHKY UX TIOCJIEICTBUH JIsl PA3BUTHSI KOHCTUTYIIMOHHOTO TTpa-
Ba Y B LIEJIOM BCEU IIPABOBOU CUCTEMBI CTPaHBI.

[TpoGnemaTka WHCTUTYTOB KOHCTUTYIIMOHHOTO —TIPaBa,
UX TPABOBOU MPUPOJIBI U OCOOEHHOCTE! He SABJAIACh MpeaMe-
TOM CIHEIUAIbHBIX MCCIEJOBAHUN B POCCUMCKON IOPUANYECKON
mutepatype. Kak rmpaBuiio, 3Tu BOPOCH paccMaTpUBAIIUCH JIU-
00 B KOHTEKCTE OOIIEH CUCTEMbI POCCHICKOTO KOHCTUTYIIOH-
HOT'O TIPaBa, B CBSI3W C YeM BBISBIISIACH TTPUHAIJIEKHOCTh TEX
WIW WHBIX MPABOBBIX MHCTUTYTOB K OTPACTA KOHCTUTYIIMOHHO-
IO MpaBa, JTUOO ke WCCIIEOBAIMCH CBOMCTBA OTAETbHBIX UHCTH-
TYTOB KOHCTUTYIIMOHHOTO TpaBa. Mex1y TeM Jjisi IOHMMaHUS
OOIMX 3aKOHOMEPHOCTEH Pa3BUTUSI KOHCTUTYIIMOHHOTO MpaBa
HEOOXOIMMO YIIyOJIeHHOe U3yYeHHe CAMOTO MOHSATHSI «UHCTH-
TYT KOHCTUTYIIMOHHOTO IPaBa».

DTO BaXXHO B CUJTY TOTO, YTO B pAMKaX MHCTUTYTOB KOHCTUTY-
IIMOHHOTO TIpaBa MPOUCXOAUT AKTYyaIM3allvs BaKHEUIINX MPO-
OseM, CTOSIIIMX TIepes] TOCYJapCTBOM M OOIIIECTBOM, M UX pe-
IIEHNEe MOCPECTBOM METOJOB, MPUCYIIUX KOHCTUTYITUOHHOMY
npaBy. B 3ToM cMbICiie B paMKax KOHCTUTYIIMOHHBIX WHCTHTY-
TOB peajiM3yeTcsl TEXHOJIOTHsI KOHCTUTYIIMOHHO — ITPaBOBOTO pe-
ryaupoBanus. JIloObie cepbe3Hble N3MEHEeHUsI KOHCTUTYIIMOHHO-
'O 3aKOHOJIATE/ILCTBA HEN30EKHO CBA3aHbI C KBMEHEHUEM CUCTE-
MBI MHCTUTYTOB KOHCTUTYITMOHHOTO TpaBa JIMOO KOPPEKTHPOB-
KOU ux copiepkadus. [ToaToMy, 4TOOBI OCTaBaThCS HAa MIOYBE OO0b-
EKTUBHBIX KPUTEPHUEB OIIEHKM 3aKOHOJATEbHOW AesATeTbHOCTH
B c(hepe KOHCTUTYIIMIOHHOTO TTpaBa, HEOOXOAMMO UMETh YeTKOe



MpeJCTaBJIEHUE O PABOBOW NMPUPOJIE, JTOTMKE PA3BUTHUS U (DYHK-
UMOHUPOBAHUSI UHCTUTYTOB KOHCTUTYLIMOHHOT'O PaBa.

WHCTUTYT KOHCTUTYIIMOHHOTO TIpaBa MpPEACTaBIsET COOOM
COBOKYITHOCTb HOPM, B HIEJIOM MPEACTABJISIONMX HOPMATHUB-
HYIO KOHCTPYKIIMIO, OOpAIIeHHYIO0 Ha YperyJrupoBaHUe OJHOPO/I-
HBIX, B3aMMOCBSI3aHHBIX OOIIECTBEHHBIX OTHOIIEHHI, COCTABIIS-
IOUIMX MPEeIMET PEryIMPOBAHUSI COOTBETCTBYIOIIEIO UHCTUTYTA.
[Tpu 3TOM MIpeaMeT JaHHOTO PEryJIMpOBaHUs SIBJISETCS COCTaB-
HOM YacThI0 IIPeIMETa KOHCTUTYIIMOHHOTO MPaBa.

Yro kacaercs onpejeneHUsl MpeaMeTra KOHCTUTYLIMOHHOIO
npaBa, 37eCh HEM30€KHO MPUCYTCTBYIOT JIBa MOAXOMA: Y3KUM
U IUMPOKUI. B y3koM moaxone peanusyeTcss BOCIPUATHE KOH-
CTUTYIIMIOHHOTO TpaBa KaK «OOBIYHOM OTpaciv mpasa». B atom
TiaHe, Kak ykassisaeT A. H. KokoToB, oHO Bo3aeicTByeT Ha 00-
IIECTBEHHbIE OTHOIIEHHSI, COCTABJISIONIME €ro MpeJMeT perysiu-
POBaHMSI «C MOMOIIBIO HE TOJIBKO OOIIEPEryJIsTUBHBIX CPEJCTB
(11e/11, TPUHIIUTIBI, UCXOHBIE IEHHOCTH ), HO U METO/IOB JIETaJIb-
HOM perjiaMeHTalliu, He epeAoBepsis 3Ty 3a1ady JpyruM OoTpac-
JM TIpaBa....B utore HaOOp MCTOYHWKOB HE OrPAHUYMBACTCS
TOJIBKO KOHCTUTYITUOHHBIMU aKTaMU» 5.

B mmpokoM cwmbicie mpenMer KOHCTUTYITMOHHOTO IpaBa
Kak Be/lyllel OTpaciy POCCUMCKOro MpaBa OXBAaThIBAeT IpPaK-
THUYECKU BCE OCHOBOIOJIAralollye OTHOIIEHHS, COCTaBIAIoNIMe

8 KoncruryrmonHoe npaBo Poccun: yae6nnk / otB. pen. A. H. Kokoros u M. 1. Ky-
KymkuH. M., IOpucrs, 2004. C. 21.



IpeaIMeT POCCUICKOro mpasa’. B 3ToM mposBisieTcst 3HaUCHHE
KoHcTuTymm, KOTopoe OHa UMeEeT 1JIs1 BCEU MPaBOBOM CHUCTE-
Mbl. 3akperuieHHbli B Koncturynum Poccuiickon ®enepanuu
MIPUHIIUI €€ HEMOCPEICTBEHHOIO JEMCTBUS MOMYUrIT MEXAHU3M
€ro IpOoLIECCYaJIbHOr0 obecreueHust Mpexjae Bcero B ¢opme
KOHCTUTYLIMOHHOTO MPaBOCYIUs. AKTBI TOJIKOBAHUSI KOHCTUTY-
1y, uHele pemiennsi Koncrurynuonnoro Cyna v conepikaliye-
Cs B HUX ITPABOBbIE MO3UIIMKU AKTUBHO BJIUSIOT KaK Ha HOPMO-
TBOPYECTBO, TAK M Ha IpaBorpuMeHeHne. Takum obpa3om, 3a-
KperuieHHble B KOHCTUTYIIMY HOPMBI 1 HHCTUTYThI OCYILIECTBIISI-
I0T OIpeIEIsIoINIee BO3ENCTBUE U HA MHBIE OTPACIA POCCUICKO-
ro mpasa'’.

OcobeHHOCTH TpeaMeTa KOHCTUTYIIMOHHOTO TpaBa BIIMSIIOT
Y Ha METOJl €ro MPaBOBOIO PEryJaupoBaHus. B Tom, 4To HOpMBI
KOHCTHUTYITMOHHOTO IPaBa peryIupyoT OOIECTBEHHbIE OTHOIIIE-
HUSI HE TOJIKO MyTEM BO3IEUCTBUS HA COAEpkKaHUE HOPM JIpy-

° B a1oM cmbicrie A. H. Kokoros XapaKTepu3yeT KOHCTUTYIIMOHHOE MPABO KaK 00-
HIYI0 4acTh poccHACKOro npasa. — Tam xe. C. 25.

OH. c. BoHgapb paccMaTpuBaeT 3TOT NMPOLECC KaK KOHCTUTYLIMOHAIM3ALIMIO BCEX
cdep pa3BUTHUS TOCYJAPCTBEHHOCTH, PACLIMpeHHe NpeaMeTa KOHCTUTYLIMOHHOTO pe-
TyIMpOBaHUsl. ABTOPOM BBHISBJISIIOTCS] Takue (pOpMBI ITOrO Tporiecca, Kak: 1) odoc-
HoBanue KoncruryrmonusiM CyIoM KOHCTUTYIIIOHHOM PUPOLBI OOIIECTBEHHBIX OT-
HOILIEHUI, PEryJupyeMblX HOPMAMU OTPACIEBOrO 3aKOHOMATENILCTBA, 2) BBIABIEHUE
KOHCTUTYLIMOHHOTO COIEPXkaHUsI B KOHKPETHbIX MHCTUTYTaX OTPACIeBOrO 3aKOHOJA-
TEJIbHOTO PETYJIMPOBAHUS U COOTBETCTBEHHO «YIUIOTHEHHS» KOHCTUTYLIMOHHBIX Ha-
YaJl B OTpacjeBbIX MPABOOTHOIICHUSIX, 3) KOHKPETU3AIHs IPaBOBOTO (CHeaIbHOrO)
craryca cyObeKTOB MPABOOTHOIIEHUH Yepe3 BbISIBJICHHE X KOHCTUTYLIMOHHON MpH-
ponpt. Cm.: Bormaps H. C. Cyne6GHbIi KOHCTUTYIIMOHAIM3M B Poccuu B cBeTe KOHCTH-
TyLUUOHHOTO npasocyaus. M.: Hopma; UTH®PA — M, 2011. C. 235-240.



T'UX OTpaciiel MpaBa, HO U MyTEM HEMOCPEICTBEHHO! perjiaMeH-
TallUy LEJIOTO Psijia MPABOBBIX UHCTUTYTOB U MPOLELYP, 3aKJII0-
YaloTcst 0011Ire 0COOEHHOCTU METO/Ia PEryTMPOBAHUS, TIPUCYITIE-
r'0 KOHCTUTYIIMOHHOMY TIpaBy!!.

Wcxonst u3 noHMMaHUsT KOHCTUTYLIMOHHOTO IpaBa B IIMPO-
KOM M Y3KOM CMBbICJI€, BAKHO pa3inyaTh KaTerOpUU «KOHCTUTY-
IIUOHHBI UHCTUTYT» U «MUHCTUTYT KOHCTUTYIITMOHHOTO TPaBa».

Koncmumyuyuonnwiii uncmumym TIPeNCcTaBisieT coOON COBO-
KYIHOCTb 3aKpeIUIeHHbIX B KOHCTUTYLIMU MPaBOBBIX HOPM, pe-
T'YJIMPYIOIIUX OJIHOPOJIHBIE OOINECTBEHHbIE OTHOIICHUS. SIBIIs-
SICb UHCTPYMEHTOM PETyJIUPYIOLIETro BO3IEHCTBUSI KOHCTUTYIIU-
OHHOTO TpaBa B IIIMPOKOM CMBIC/IE, OH MOXET U HE MOJIy4aTb
JaJIbHEUIIETO pa3BUTHsI UMEHHO B KOHCTUTYILIMOHHOM 3aKOHO-
JIaTeIbCTBE U PAa3BUBATLCSI B pAMKAaX MHBIX OTpaciel 3aKOHO/AA-
TEJILCTBA. B 3TOM cilyyae JaHHBI KOHCTUTYIIUOHHBIA MHCTUTYT
HE SBJISIETCS MHCTUTYTOM KOHCTUTYLIMOHHOTO MpaBa. Tak, oye-
BUJIHO, UYTO UHCTUTYT COOCTBEHHOCTH, MPEJCTaBIIsIs COOOM KOH-
CTUTYLIUOHHBIA UHCTUTYT, HE SIBJISIETCS MHCTUTYTOM KOHCTUTY-
IIMOHHOTO TIPaBa.

Hucmumym KoHCmumyyuoHHo20 npaéa — 3TO COBOKYITHOCTh
3aKPEIJICHHBIX B 3aKOHOAATEJILCTBE MTPABOBBIX HOPM, PETYJIUPY-
IOIIVX OTHOPOIHBIE OOINECTBEHHBIE OTHOIIEHHS B c(pepax opra-
HU3AIMY TyOJIMYHON BJIACTH, OCHOB IIPABOBOT'O IMOJIOKEHUS JINY-

M Cm.: KoncruryrmmonHoe npaBo Poccum: yue6nuk / IloctamkoB A. E., Ma3sa-
eB B. 1., Hukutuna E. E. [u gp.]; non pen. A. E. IloctaukoBa. M.: TK Ben6wu, [po-
criekt, 2007. C. 9.



HOCTH U (peiepaTUBHOIO YCTPOMCTBa. [laHHOE perynupoBaHue
MOXeET OBITh HCUEPITBIBAIOIINM, €CIIU Peub HIET 00 OpraHax ro-
CyIlapCTBEHHOM BJIACTU U (peIepaTUBHOM YCTPOICTBE, UM XKe
HOCHUTh MPEJIMETHO OrpaHUYeHHbI xapaktep. Tak, ecnu oOpa-
TUTBhCA K cpepe B3aMMOOTHOIIIEHUI JIMYHOCTA U TOCYIapCTBa,
TO OCYHIECTBJIEHUE TMOJUTUUYECKUX M JIMYHBIX MPaB HEMOCpes-
CTBEHHO W JIETAJIbHO PEryIupyeTcsl HOpMaMy KOHCTUTYITUOHHO-
ro MpaBa, a SJKOHOMUYECKHUE, COLIMAIIbHbIE, SKOJIOTMUECKHUE Tpa-
Ba C CUCTEMHOMH TMOJTHOTOH PEryIMpyI0TCsl HOPMaMK MHBIX OTpac-
Jier mpasa.

B coBpeMeHHBIX yCIIOBHSIX MTPEAMET KOHCTUTYIIMOHHOTO Tpa-
Ba XapakTepu3yeTcs MOABMKHOCTI0. Kak mpaBuiio, 3to HalImo-
JaeTcsl B CBS3M C M3MEHEHMSIMU KOHIIETIIINU 3aKOHOIATEIbHO-
r0 peryarpoBaHUsl, KOTOPbIE BOIUIOMIAIOTCS B KM3Hb B PaMKax
(popmanbHo ycroitunBoii Koncturynmu. Kak ormevan akagemMuk
O. E. KyracduH, 06beM OTHOIIIEHH, 00pa3yoIuX peMeT KOH-
CTUTYIIMIOHHOTO TIPaBa, 3aBUCUT HE OT BBISIBJICHUSI T€X WJIM UHBIX
0COOEHHOCTEH 3TUX OTHOIIEHUI, a OT BOJIM FOCYJapCTBa, MpUIa-
IOLIET0 3TUM B3aMMOOTHOLIEHUSIM OCHOBOIOJIATAIOIIMI XapaK-
Tep'.

OpHako B 3TOM IUIaHE YCMOTPEHUE 3aKOHOATE sl OrpaHruye-
HO camou KoHcTutynmen: npugaHue HOpMaM, COCTaBJISIONIUM
HOBbIE MHCTUTYThI, OCHOBOMOJIATAIOIIETO 3HAUYEHUSI JIOJIKHO CO-
OTBETCTBOBaTh 00yc/IoBJIeHHON KOHCTUTYIIMEl crcTeMe KOHCTH-

2 Cm.: Kytagun O. E. [Ipenmer korcTuTymionHoro mpasa. M., FOpucrs, 2001. C.
26.



TYIIMOHHOTO 3aKOHOJATENbCTBA, KOTOpasi 0OecreunBaeT B MoJ-
HOM 00BbEMe peasT3alrio €€ HOPM.

[MoTeHnman u npenesbl «yCMOTPeHUs» B BBIOOpE MpeameTa
KOHCTUTYITMOHHO — TIPABOBOT'O PEryJIMPOBAaHUS CO CTOPOHBI TO-
CyaapcTBa 0COOEHHO UETKO MPOSIBIISIIOTCS B TIPOIIEcce Tiepexoa
OT OJHOTO KOHCTUTYLIMOHHOT'O IPaBONOpsIIKA K Apyromy. men-
HO B 3TOT NEPHO[, HApsIly C MHCTUTYTAMU KOHCTUTYIMOHHOTO
NpaBa, HEPEKO HOCSIIIMMU BPEMEHHbIN WM CITy4aiiHbli Xapak-
Tep, MOSBJISIOTCS U YKPEIUISIOTCSI MHCTUTYThI, KOTOPBIE SIBJISI-
I0TCSI CTPYKTYPOOOPa3yOIIUMHU sl OTPAcid KOHCTUTYIIMOHHO-
ro npasa. Harpumep, co3nanHblil Ha ocHoBe yka3a [Ipe3usieHrta
Poccuiickoii Penepaiivu B iepyosl poBeieHNs BHIOOPOB JIeTTy-
taroB ['ocynapctBeHHon [dymbl B 1993 r. Tpereiickuii ungop-
MAalMOHHBIN CyJl, Mo3/Hee mpeoOpa3zoBaHHb B CyaeOHylo ma-
Jary 1o uHpopmauroHHeIM cniopaMm Iipu [Ipesuaente Poccuii-
ckoit Pepeparu'?, He TpUOOPENT CBOMCTB CTAOUIBHOTO MHCTH-
TyTa KOHCTUTYIIMOHHOTO TpaBa, B TO BPeMs KaK OJHOBPEMEH-
HO c(hopMHpOBaHHAsI HA CXOHOM MpaBoBoil Oa3e lleHTpapHas
n3buparenbHass komuccusi Poccuiickoit depeparmy Briocnen-
CTBUM TOJTyYMJIa YCTOMYMBBIA KOHCTUTYIIMOHHOIIPABOBOM CTa-
Tyc B cooTBeTcTBUU ¢ DeepanbHbIM KOHCTUTYIIMOHHBIM 3aKO-
HOM «O pedepennyme Poccuiickon denepanm» u Penepab-
HBIM 3aKOHOM «O0 OCHOBHBIX FapaHTUsIX U30MpaTE/IbHBIX TTPaB
rpaxaan Poccuiickoit ®enepanyn». JJaHHOE 3aKOHOAATEIbHOE

130 craryce 1 npakTHKe [eSTENPHOCTH JAHHOTO MHCTHTYTA CM.: BoiGops B Tocy-
napcTBeHHylo [lymy: mpaBoBble npodnemsl: ¢o. crateir. M.: BEK, 1995. C. 50-63.



peryipoBaHue OblJI0 0O0OCHOBAHO HEOOXOTUMOCTBIO CO3JIaHMS
rOCYIapCTBEHHOTO OpraHa, 0OeCleunBaoIIero 00yCIOBICHHYIO
KoHctutynueit pyHKIUIO 0 (hOpMUPOBAHHIO BHIOOPHBIX Opra-
HOB roCyIapcTBeHHOW Biactu'4. B To e Bpemsi KOHCTUTYIIU-
OHHO — TipaBoBo# Jierntumanu CyneOHOH naiatel o UHMOP-
MAIMOHHBIM CTIOpaM TPEeTSITCTBOBAJI €e KBa3UCYAeOHbId CTa-
TYC, TPUXOAMBIIHI B IPOTUBOPEUNE C KOHCTUTYITMOHHBIM IPHH-
IMIIOM pa3fieieHusl BIacTell U JeWCTBOBABIIIUM 3aKOHOAATE b~
CTBOM.

Takum 00pa3oM, aHAIM3UPYSI MPAKTUKY KOHCTUTYIIMOHHO —
IIPABOBOT'O PEryJIMPOBAHMS, HEJIb351 HE BUJETh Pa3InIMs MEXTy
TEeMU U WIM UHBIMU HOPMATUBHBIMU PEIIEHUsIMH, HAIpPaBJICH-
HBIMM Ha CO3JIaHME MPABOBBIX MHCTUTYTOB. OIHU U3 HUX MPH-
00peTaI0T YCTOMUUBBIN XapaKTep, BHITIOIHSISI COITMATBHO BOCTPE-
OOBaHHYIO POJIb PEryasaTopa OOIIeCTBEHHBIX OTHOIICHWM, APY-
rve OO0 OCTAITCS B 3HAUMTEIbHON Mepe (hOpMaIbHBIMU SIBJIE-
HUSIMU, JIMOO MX MPAKTUYECKOE UCTIONIh30BaHUE OrPAHUIMBAET-
Cs1 pellieHueM YaCTHBIX 3a]1a4, XapaKTePHBIX JIJIs1 OrPaHUUYEHHOTO
niepyuoja BpeMeHu. [[7151 OlleHKU JaHHOW 3aKOHOMEPHOCTH MPe-
craBisieT uHrepec BB II. A. KoBaueBa 0 TOM, 4TO «CIElU-

4B JMTEpaType HEOJHOKPATHO CTAaBHJICSA BOIPOC O HEOOXOMMMOCTH YCTaHOBJIE-
HUA cTaryca LleHTpansHol n3duparensHoit komuccnn Poccuiickoii denepanmn Hero-
cpencrBeHHO B Koncruryuuu Poccuiickoit @epepanyu. Cum., HanpuMep: MIBaHUeHKO
A. B. 3zbuparesnpHbie kKomuccnu B Poccuiickoit ®eneparvu: HCTOPHs, TEOPHS, IIpak-
tuka. M.: Bece Mup, 1996. C. 75-78. Bopouem, orcyrcreue y LIMK Poccuiickoir Pe-
Jepaly cTaTyca KOHCTUTYIIIOHHOTO MHCTUTYTA He MpENsSTCTBYeT JaHHOMY OpraHy
HIOCJIEI0BATEIIBHO YKPEIUIATh CBOM CTaTyC ¢ MOMEHTa ero co3aHus B 1993 r.



(paeckoe CBOMCTBO OOINECTBEHHBIX OTHOIIEHUI, KOTOPHIE SIB-
JISTIOTCS TIPEIMETOM KOHCTUTYITHOHHOTO PETyTMPOBaHMSI, COCTO-
UT B TOM, YTO STH OTHOIICHHUS HYXKJAIOTCS B TAKOM MpaBO-
BOW perjiaMeHTalluu, pU KOTOPOW OHU CTAHOBSITCS TOCTOSTHHbI-
MU TIPaBOOTHOIIECHUAMU» 5. To ecTh HOpMaMu KOHCTHTYIIMOH-
HOT'O MpaBa 00ecreunBaeTCs JISTUTUMAIIMSI OTHOIIIEHUH, HanO0-
Jiee 3HAYUMBIX JUISl IOCTPOEHUS ¥ (DYHKITMOHMPOBAHUS TOCyAap-
CTBa Ha MPUHIMINAX, 3aKperyieHHbIX B Konctutyimu. Cmabuie-
HOCH1b, YCMOWMUBOCTb U COUUANLHASL BOCMPEOOBAHHOCb COBO-
KYNHOCMU NPABOBLIX HOPM, 3AMPAUBAIOUAUX BONPOCHL OP2AHU3A-
UuY nYOAUUHOTL 8AACMU, OCHO8 NPABOBO20 NONONHCEHUSL NUMHOCTU
u gpedepamusrozo ycmpolicmea u ux HanpaereHHOCms Ha obec-
neueHue HenpepobleHOCMU 8 HCUZHEOesIMeNbHOCHIU 20CYOapcmea
KaK eOuHo20 uenozo si8Aslemcsi HeOOXOOUMbIM YCAOBUEM 015l ee
NPUBHAHUSL 8 KAYeCmaee UHCIMUMYMma KOHCMUMYUUOHHO20 Npasa .

[IpeacraBnenue 06 MHCTUTYTE TMpaBa KaK O CPABHUTEIHLHO
HeOOJIBITION rPyIITe, COBOKYITHOCTH MPABOBBIX HOPM '® He BIOJIHE
TOYHO OTpakaeT TUHAMUKY COBPEMEHHOTO Pa3BUTHSI KOHCTHUTY-
IIMOHHOTO TIpaBa, B KOTOPOM B HACTOsIIIIee BPeMs MOSIBIISIOTCS
KPYITHBIE [TPaBOBbIE UHCTUTYThI, TPUOOPETAIOIINE CBOWCTBA I10-
JOTpaciu mpaBa. B paMkax JIaHHBIX NOIOTpAciell 00beAnHSIeT-
Cs1 3HAYUTEJIHOE YMCJIO MHCTUTYTOB KOHCTUTYITMOHHOTO TTPaBa.
[Tpu 3TOM CTeneHb UX MHTErPUPOBAHHOCTHU B CHCTEMY MOJ0TPac-

15 Kopaues JI. A. Ipo6nems! koHCTUTYIIMOHHOTO npaBa. M., 2003. C. 19.

16 Cm.: Marysos H. 1., Maneko A. B. Teopus rocymapcTsa u rpapa: y4eOHHUK. M.:
IOpucrs, 2004. C. 311.



JIM KOHCTUTYLIMOHHOTO TpaBa pa3jnyHa.

Tak, B paMKax MogoTpacieil KOHCTUTYIIMOHHOTO MpaBa Co-
XPaHSIOT CBOE CaMOCTOSITEbHOE 3HAYeHWE W HOPMATHBHBIC
0COOEHHOCTH TMPABOBbIE UHCTUTYTHI, 3aKpEIUICHHbIE HETOCPE/-
crBeHHO B Koncturyimu Poccuiickoit depepaiiuu (Hanpumep,
uHctuTyT [lpesunenrta Poccuiickon ®epepanum). Vcuepnsia-
oiiee perynmposanue craryca I[Ipesupenta B Koncruryuuu
OOBEKTUBHO MPEMATCTBYET YBEIUYEHUI0 0O0beMa M H3MeHe-
HUIO COJEpKaHUsl 3aKOHOJATENIbHOrO perynupoBaHus. Otme-
TUM, YTO HAJIMYKE AAHHBIX UHCTUTYTOB SIBJISIETCS BAXHBIM (haK-
TOPOM CTaOWJIM3AlIMU KOHCTUTYIIMOHHOTO 3aKOHOJATEIbCTRA.

Jlpyrve MHCTUTYTbl KOHCTUTYLIMOHHOTO IpaBa B OOJbIIei
CTETeHU NOABEPKEHBI BIUSHUIO CIELIU(PUIECKUX 3aKOHOMEPHO-
CTel, BBIPAKAIOIINX U3MEHEHNE METOAOB U TEHIEHIIUI IIPAaBOBO-
ro peryJupoBaHus B paMKax HauOosiee pa3BUTHIX U CTPYKTYpPHU-
POBaHHBIX MOIOTpAcel KOHCTUTYLIMOHHOIO MpaBa (3aKOHOAA-
TEJILCTBO O MpaBax M CBOOOAX YeloBeKa M rpakJaaHuHa, W30H-
paTesbHOE 3aKOHOAATEIBCTBO M 3aKOHO/ATENBCTBO O pedepeH-
JyMe, 3aKOHOJATENbCTBO O (peiepaTUBHOM YCTPOUCTBE, 3aKOHO-
JaTebCTBO 00 OpraHu3alvy MmyOJIMYHON BIACTH).

CyllIeCTBEeHHOI YepTO COBPEMEHHOTO KOHCTUTYLIMOHHOTO
npaBa Poccui B 11e710M sIBJIsSIETCS CrieliaIn3aliusi paBoBOro pe-
T'YJIMPOBAHMS B paMKax OT/EIbHBIX MOIOTPACAeil U MHCTUTYTOB
KOHCTUTYITMOHHOTO TipaBa'’. B pe3ynbrare 1aHHOM crienuanm3a-

17 Cm.: Konuermmu Ppa3BUTHUS POCCUIICKOTO 3aKoHOaTesbcTBa / mox pex. T. f. Xa-
6pueBoii u 0. A. Tuxomupora. M., 2010. C. 124.



K MOTU(UITPYeTCs: OO METO]] KOHCTUTYIIMIOHHOTO TTPaBa.
Ero monudpukaiiys nposiBiasieTcs 1Mo — pa3HOMY MPUMEHUTEb-
HO K OT/JeJIbHBIM MHCTUTYTaM KOHCTUTYIIMOHHOTO MPaBa, OAHAKO
IIPY 3TOM B Hell MOTYT ObITh BBISIBJIEHbl HEKOTOpbIE OOIIUE TH-
MIUYHBIE YePThI, KOTOPble COOCTBEHHO U XapaKTEepPU3yIOT COBpE-
MEHHOE Pa3BUTHE MHCTUTYTOB KOHCTUTYIIMOHHOTO paBa. OTMe-
TUM HEKOTOPbIE U3 HUX.

HaOmonaetcs eospacmarowias uenmpanuzauus npasogozo
pezyauposarusi. OHa TPOSIBIISIETCS B OOIEM YCUJIEHUH Hepap-
XMUYECKUX CBS3EU MEX/y BCEMU MHCTUTYTaMH MTyOJIMIHOU BJIa-
CTU (B TOM YHCJIE MOCPEICTBOM YCTAHOBJICHUSI MEXaHU3MOB OT-
BETCTBEHHOCTH OPraHOB TOCYJApPCTBEHHOW BJIACTH CYyOBEKTOB
Poccuiickoii Penepanuu 1 OpraHoB MECTHOTO CAMOYITPABJIEHU S
3a BBINOJIHEHUE (pe/iepalbHOro 3aKOHOAATEbCTBA); OBBIILIEHUN
ponu oOiedenepanbHbIX MOTUTUUECKUX TapTuil. B cdepe de-
JEpaTUBHOIO YCTPOMCTBA yKa3aHHAs TEHACHLUs IMPOSBIISETCS
TaKXe B Tiepepacrpe/ielieHn 00beMa HOPMATUBHOTO PEryJIHpO-
BaHMS OT OPTaHOB T'OCYAAPCTBEHHOM BIacTu cyObheKToB Poccuii-
ckoil ®enepaiu K (eaepanbHbIM OpraHaM rocynapCTBEHHOM
BJIACTH, B TOM YHKCJIE ITyTEM PE3KOIO CHUKEHHUS POJIM JOTrOBOPA
B KAUECTBE peryisTopa ¢elepaTuBHbIX OTHOILIEHUIA.

B nenom B MHCTUTYTax KOHCTUTYLMOHHOrO Ipasa B 2000—
€ TOJibl 3HAYMTENILHO COKPATHIICS KOMIIOHEHT 3aKOHOAATEIbHO-
IO peryjiMpoBaHMs CO CTOPOHbI cyObeKTOB Poccuiickoii Pene-
patmu. Tak, ecnm o npunatusa B 2003 r. PenepanbHOro 3aKo-
Ha Ne 131-03 «O06 oOmMX MpUHIMIIAX OPraHU3aIUd MECTHOTO



camoymnpagyeHus B Poccuiickoit ®enepanum» B cyobekTax Poc-
cuiickon Pegepanyy CylIeCTBOBAJIO JTOCTATOYHO PAa3BUTOE 3a-
KOHOZJATEIbHOE PEryJIMPOBAaHUE OCHOBHBIX HUHCTUTYTOB MECTHO-
ro camoymnpaniieHus (B cyobekTax Poccuiickoii ®eneparyiu eii-
CTBOBAJIM 3aKOHBl O MECTHOM CAMOYIIPABJIEHUU, WHBIE 3aKOHBI
10 BOITPOCAM MECTHOT'O CaMOYIIPABJIEHUS ), TO B HACTOSIILIEE Bpe-
Ms ydactue cyobekToB Poccuiickori denepaiiiu B peryamupoBa-
HUU UHCTUTYTOB MECTHOTO CaMOYIPABJICHUS B 1IeJIOM HE3HAUU-
TEJIbHO, COOTBETCTBYIOIINE PETYIUPYIOLIUE TOJIHOMOUHUS PEru-
OHAJILHOTO 3aKOHOJATENSI MPSIMO MPELyCMOTPEHBI B (perepaib-
HBIX 3aKOHAaX. AHaJIOTMYHasi CUTYyallMsl CKJIaJbIBAa€TCs U C pe-
I'yJIMpOBaHUEM MHCTUTYTa BHIOOPOB U pedepenayma. Omimyne
COCTOMUT JIMIIb B TOM, YTO €CJIM MPUMEHUTEIBHO K MECTHOMY
CaMOYTIpaBJIeHUIO 3aKoHOjaTeb cyobekTa Poccuiickoit dene-
palyy CylECTBEHHO BBITECHSETCS U3 PETYJIMPOBAHUS COOTBET-
CTBYIOIIIMX MHCTUTYTOB, TO B CIIydae ¢ U30MpaTeIbHbIM 3aKOHO-
JaTeIbCTBOM, 3aKOHOJATEIbCTBOM O pepepeHayMe peryiupoBa-
HHe, OCYIIeCTBIsieMOe Ha YpoBHe cyObeKToB Poccmiickoit Pe-
Jiepalyy, Kak MpaBujio, JOCJOBHO BOCIPOU3BO/sI HOPMBI (pejie-
paJIbHBIX 3aKOHOB, PMOOPETAET BTOPUYHBIIA XapaKTep.
KonuyectBO MHCTUTYTOB KOHCTUTYILMOHHOIO IpaBa, CaMo-
CTOSITEJIFHO perjiaMeHTUpyeMbIX cyObektamu Poccuiickoir Pe-
Jiepalliy B COOTBETCTBUU CO CTaThsiMU 73 1 76 (dacth 4) KoH-
crutyiuu Poccuiickort ®enepary, KpailHe He3HAYUTESbHO '8

8 K ux YNCITY, B YACTHOCTH, IIPUHATO OTHOCUTb aIMUHUCTPATUBHO — TEPPUTOPU-
JIBHOE YCTPOHCTBO cyObekTa Poccuiickoit deseparivil, MHCTUTYT OT3bIBA JIEIyTarTa



Y OHU HE SIBJISIIOTCS CUCTEMOOOPA3YIOIIUMU JIsi KOHCTUTYIIH-
OHHOT'0 3aKOHOJATENIhCTBA CYOBeKTOB Poccuiickoit deneparvu.
[Ipu gaHHBIX OOCTOSITENIHCTBAX HE MPEACTABIISIETCS BOZMOKHBIM
yTBEPXk/aTh, YTO KOHCTUTYIIMOHHOE MpaBo cyObekToB Poccuii-
ckoit Penepariuu CIOKIIOCH B KAUECTBE CAMOCTOSITETBHOTO (he-
HOMEHA, KaK 3TO MPEeJCTaB/IsIOCh HEKOTOPHIM aBTOPaM HEIO-
cpeactBeHHo mocie npuHaTus Koncrutynum Poccuiickonn de-
neparym ',

B perynmpoBaHuUM HMHCTUTYTOB KOHCTUTYIIMIOHHOTO TIPaBa,
OCYILIECTBJISIEMOM TOCPEACTBOM (peIepalIbHBIX 3aKOHOB, UMEET
MECTO JJaJIbHEWIIIee YCUNEHUE PONU UMNEPATNUBHBIX MENOO08 pe-
2YAUPOBAHUsI TIO OTHOUICHUIO K JUCHO3UTUBHBIM, UYTO (haKTH-
YeCKH MPUBOAUT K JOMHUHUPOBAHUIO aJMUHUCTPATUBHO — Tpa-
BOBBIX Hayall B Tex cdepax OTHOIIEHUH, B KOTOPbIX B CUITY
MIPUHIIMIIOB, 3a10:)keHHbIX B KoHcTutyimu Poccuiickoit ®enepa-
II1H, €CJIY HE OTpe/IeIsIONTyI0, TO BECbMa 3HAYMMYIO POJIb JJOJIK-
HBI UTPaTh MEXaHU3MbI CaMOperynvpoBaHus. [laHHas TeHIeH-
1151 BIIOJIHE MPOSIBJISIETCS TPUMEHUTEIIHLHO K OMPE/IeICHUIO MOJ-
HOMOUMI OPraHOB rOCYIapCTBEHHOM BiacTu cyObeKToB Poccuii-
ckoit desepaliiu, OpraHoB MECTHOTO CAaMOYITPABJIEHUSI U MOPS-
Ka UX OCYIIeCTBIICHUSI.

[Ipu aTOM BCe Oonee sospacmarouas demanu3auusi NPago-
6020 pezynuposaHusi TIPUMEHUTENIBHO K OCYIIECTBIEHUIO TPaX-

3aKOHOJATEFHOTrO OpraHa cyobekTa PP 1 HekoTophle Apyrue.

¥ Cwm, Hanpumep: KoHctuTymonHoe npaBo cyobexToB Poccuiickoit Peneparim /
nioxs pea. B. A. Kpsbxkosa. M., 1999.



JaHAMHW U MX OObEIMHEHUSIMU KOHCTUTYIIMOHHBIX TPaB, OCY-
IIECTBJIEHUIO KOHCTUTYIIMOHHBIX MOJHOMOYUNA OpraHaMH rocy-
JapcTBEHHOH Biactu cyOobekToB Poccuiickont Penepaiu u op-
raHaMHl MECTHOTO CAMOYIIPABJIEHU ] TOPOK/1A€T HEOAHO3HAUHBIE
MOCJIEACTBUSI.

C ogHOM CTOpPOHBI, YBEJIIMYMBAETCS ONPENEICHHOCTh B J€sI-
TEJIbHOCTH OPraHOB ITyOJIMYHON BJIACTH, TIOSIBJISTIOTCSI HEKOTOPbIE
JOTIOJTHUTENIbHBIE MEXAHU3Mbl KOHTPOJISI 32 HUMM KakK CO CTO-
POHBI TOCYJAPCTBA, TaK U rpaxjaaH. Tak, B ®degepajbHOM 3aKO-
He Ne 131-03 «O06 oOmuX NpUHIMIIAX OPraHU3alud MECTHOTO
camoymnparyieHus: B Poccuiickoit Peneparnmn» ObUIA pacIivpe-
Hbl (POPMBI MPSMOIO y4YacTUs IpaxkJaH B MECTHOM CaMOYIIPaB-
JICHUH, B CBSI3U C YEM MOSIBUINCH HOBbIE NTPABOBbIE UHCTUTYTHI
(HampuMep, MHCTUTYT MyOIMYHBIX CITyIIaHWIA), KOHKPETU3UPO-
BaHa OTBETCTBEHHOCTh OPraHOB MECTHOIO CaMOYIIPaBJIEHUS Tie-
pen rocygapctBoM. C Ipyroil CTOpOHbI, YMEHBIIIAETCS CaMOCTO-
SITEIbHOCTh PETMOHAJIBHBIX M MECTHBIX BJIACTEH B BHIOOpPE KOH-
KPETHBIX MTPABOBBIX CPEJCTB JIsl PEIIEHUsI BOIIPOCOB COOTBET-
CTBEHHO PErMOHAIBHOTO Y MECTHOTO 3HAUEHMSI.

JletasibHOE peryarpoBaHKE MOPsIKA OCYLIECTBJIEHHS IpaB
1 CBOOOJ rpakjiaH, Kak MpaBUJIO, OOOCHOBHIBACTCS HEOOXOIH-
MOCTBIO 3aIlIUTHI MyOJIMYHBIX WHTEpecoB. BMmecte ¢ Tem [aH-
Has JeTaju3alisi HEPEAKO COIMPOBOXKIAETCS OrpaHUYEHUSIMU
caMux MpaB ¥ cBoOO/. be3yclioBHO, B TOW 4acTu, B KOTOPOi OHO
SIBJISIETCS. CPEACTBOM IPOTUBOJCUCTBUSL YIpo3aM TEPPOPU3MA,
9KCTPEMH3MAa ¥ MHBIM BBI30BaM LUBIJIM30BAHHOMY OOIIIECTBY,



00OCHOBAaHHBIM B COOTBETCTBUHU C KPUTEPUSIMH OTrpPaHUYEHUS
npaB U CBOOOJI UesIOBEeKa U IpakJaHNHA, YCTAHOBJIEHHBIMHU B Y.
3 cr. 55 Konctutyuuu Poccuiickont ®Penepaiivivi, OHO SIBJISIET-
Cs1 HEOOXOMMBIM CPEJICTBOM 3aIIMThl KOHCTUTYLIMOHHOTO CTPOST
rocynapcrea. [IpoBomumast B 9TOM CBSA3U KOPPEKIMS COfiepkKa-
HUSI THCTUTYTOB KOHCTUTYIIMOHHOTO IPaBa SIBJISIETCS COITMATTEHO
Y KOHCTUTYITUOHHO 000CHOBaHHOM. OJHAKO 0OOCHOBAHHUE CChLIT-
KaMH Ha YKa3aHHbIE yrPO3bl MPUHSATHE TAKMX 3aKOHOIATEIbHBIX
Mep, Kak, HallpyuMep, OTMEHA Ha JIJTUTEJIbHYIO TIePCIICKTUBY BbI-
60poB 1aB cyobekToB Poccuiickoit deneparyu, SBisieTcs Mpu-
MEpPOM JIECTPYKTHBHOTO BIIMSAHUSA (paKTOpa MOJIUTHYECKON TieJie-
COOOPa3HOCTH Ha OOIIYIO JIOTUKY pa3BUTHS MYOJIMYHON BJIaCTH
B COOTBeTCTBUM ¢ KOHCTUTYIIHEH.

JleTanpHOE peryJavpoBaHUE TMOTUTUYECKUX W JIMYHBIX TPaB
U cBOOOJ] YesIOBEKa, OCHOBAHHOE Ha IKCIIAHCUU aJMHHHUCTpPA-
TUBHO — IPABOBBIX HaYaJl, CIOCOOHO HAPYIIUTh YCTAHOBJIEHHbIN
KOHCTUTYIIMEH OajlaHC MHTEPECOB IOCYIApCTBa, I'PaKJIaHCKOTO
00IIIeCTBa ¥ JIMYHOCTH, TTOCKOJIBKY OHO HEPEJIKO CO3/IaeT OObEeK-
TUBHBIE CJIOXKHOCTH ISl peai3alliy 3TUX MPpaB U CBOOO, Tpe-
IATCTBYET PA3BUTHIO I'PAXJAHCKOW WMHUIMATHBHL. [lociemnHsis
TEeH/ICHIIV MTOATBEPKIACTCS TEMH U3MEHEHUSIMU B U301 paTeib-
HOM 3aKOHOJIaTeJIbCTBE, KOTOpbIe HAOMONAIOTCS B TOCTEIHee
necatuieTrie. Pe3koe yBelnuyeHre KOJMYEeCTBa YCJIOBUM, yCTa-
HOBJIEHHBIX B (hbelepajlbHOM 3aKOHOIATENILCTBE, MPU KOTOPBIX
BO3MOJKHO OCYIIIECTBJIEHHE KOHCTUTYIIMOHHOTO TpaBa Ipak/iaH
ObITh M30paHHBIMU (TTACCUBHOE M30MpaTeIbHOE TIPABO), PHUBE-



JI0 K OIOpOKpaTh3aliu, 3aperyJIupoOBaHHOCTH W30MPaTeIbHOIO
nporiecca?’, Koraa Ha MEpBOE MECTO BBIIBUTAaeTCs CTPOroe Co-
OmofieHrie MHOTOUKCIIEHHBIX (pOpMabHOCTEH, a He obecriede-
HHME OCHOBOMOJIAralolero KOHCTUTYITMOHHOTO TTPaBa Ipask1aHu-
Ha. DTO OOBEKTUBHO MPEMNSATCTBYET peasIu3allii KOHCTUTYIIOH-
HOTO TIPUHITUITA CBOOOIHBIX BHIOOPOB, 3aKPETIEHHOTO B 4. 3 CT.
3 Koncrurynuu Poccuiickon ®enepaiiyu.

Hanuuue BblllIeyKa3aHHBIX OOIIMX TEHIEHIIMHA B Pa3BUTUU
WHCTUTYTOB KOHCTUTYIIMIOHHOTO IpaBa He MPUBOAUT K YyCHJIe-
HUIO €JUHCTBA B PETYJMPOBAHUU MHCTUTYTOB KOHCTUTYIIOH-
HOT'O MpaBa, MOSBJICHUIO UHCTUTYTOB, UTPAIOIINX OOIIEperyJis-
TUBHYIO POJIb B paMKax BCeW OTpaciv KOHCTUTYIIMOHHOTO Ipa-
Ba. OObEKTUBHbBIE CJIOKHOCTH B CO3[JAHUU TAKOTO PEryIrpOBa-
HUsI OTYETJIMBO MPOSIBJISIIOTCS] B OTCYTCTBUU B 3aKOHOJIATEIbCTBE
€/IMHBIX HOPMATUBHBIX TOIXOJIOB B PETYJIMPOBAHNN OTBETCTBECH-
HOCTU B KOHCTUTYIIMOHHOM IpaBe. Ha mpaktuke mpopoikaer
pacpsATbcs augepeHIMPOBaHHOE U B IIEJIOM JOCTATOYHO
Pa3HOBEKTOPHOE 3aKOHOAATEIbHOE PETYJIMPOBAHUE OTBETCTBEH-
HOCTH B Pa3JIMYHBIX MOIOTPACISAX KOHCTUTYIIMOHHOTO TPaBa.

B aTuX ycnoBusiX 1IEHTpOOEKHbIE TEHAEHIIMUA B Pa3BUTUU
WHCTUTYTOB KOHCTUTYIIMOHHOTO TIpaBa CIAEPKUBAIOTCS IMOTEH-
rajgoM mpsmoro jeiicteusi KoHctutynmm, oOecriednBaeMoro
KOHCTUTYITMOHHBIM TTpaBocyaueM. BiusHue KoHCTUTYIIMOHHO-
ro Cyna Ha pa3BUTHME MHCTUTYTOB KOHCTUTYIIMOHHOTO TpaBa

2006 a1om em.: octrikos A. E. AKTyaJIbHBIEC HATIPABJICHHSI PA3BUTHSI H30MpaTeb-
HOTro 3akoHonaresnbeTBa // KypHai poccuiickoro npasa. 2004. Ne 2. C. 3-10.



OCYIIECTBIISIETCS] B pa3HOOOpa3HbiX (popmax. OTMeTUM Hanbo-
Jiee BaKHbIE U3 HUX.

[MocpenctBom aktoB TonkoBanusi Konctutynuu Koncrtu-
TyuuoHHb Cyn  KoHKpemuzupyem cooepocanue 3aKpennem-
Hblx 6 Koncmumyyuu unHcmumymoe KoHCmumyuuoHHoz20 npa-
6a. TobKO JTaHHOE TOJTKOBaHUE SBJISIETCS OQUITHATIBHBIM, 00IIe-
oOsi3atenbHbIM. U 31€Ch, Kak orMedaeT B. JI. 30ppkuH, «ycra-
HOBKa — Ha yJiepXKaHue pa3BUBAIOIIEH TOCYJapCTBEHHOCTH, KO-
HOMUYECKUX U COLIMAJIbHBIX OTHOILIEHWI B KOHCTUTYLIMIOHHOM
1oJjie, paciiMpeHre MpaBoOBOro MPOCTPAHCTBA JIs1 HOBBIX MPaBO-
MEpHBIX TPUTSI3aHUI CYOBEKTOB MpaBax» 2!,

Koncruryimonssiii Cya, pemasi iena 0 COOTBETCTBUM HOp-
MaTuBHbIX akTOB KoHctutynuu Poccuiickoit depepaiu, mo-
KET KOPPEKmupos8amv COOEPHCaAHUE UHCMUMYMO8 KOHCMUMY-
uuonHozo npasa. Yl 31ech CyliecTBEHHOE 3HaYeHUe MMeEeT Ka-
Teropusi BbIsIBJIEHHOro CyJOM KOHCTUTYLIMOHHO — IIPABOBOIO
CMbICJIa HOPM M MHCTUTYTOB 3aKOHOAATesbCcTBA. [lpu BbIsBIIE-
HUM KOHCTUTYIIMOHHO — IIPABOBOTO CMbICJIa OCIOPEHHBIX B KOH-
crutyiiioHHOM Cyjie TOJIOKEHU 3aKOHAa WX KOHCTUTYIIMOH-
HOCTb MPU3HAETCS TOJIBKO B JAHHBIX COJEPKATENIbHBIX paMKax 2.
H. C. BoHgappr 00OCHOBaHHO TOJAraer, YTo B JaHHOM CIIy-
Yyae TPOMCXOAUT MpeoOpa3oBaHUe KOHCTUTYIIMOHHBIX OTHOIIIE-
HUI ¥ UHCTUTYTOB KOHCTUTYIIMOHAJIU3Ma MOCPEICTBOM pa3pe-

2 3opbkun B. JI. Ykas. cou. C. 36.

2 Cw: Jlazapes JI. B. IIpaBoBsie nosunmu Koncrutynuonsoro Cyna Poccun. M.:
OAO «M3patensckuii nom «I'oponerr»; @opmyna npasa, 2003. C. 44-46.



IIIeHXs] KOHCTUTYIIMOHHO — ITPABOBBIX CITOPOB 23,

Pemmenus: KoncruryimonHoro Cyna MOTYT omkpwiéams 603-
MOJMCHOCIU ONSL PA3GUMUSL UHCIUMYMO8 KOHCIUMYUUOHHO20
npasa. Tak, npunumas IlocranoBnenvie ot 24 nexkadps 1996 r.
Ne 21-IT «O npoBepke KOHCTUTYUMOHHOCTH 3akOHa MOCKOB-
ckou oonactu ot 28 anpestst 1995 ropa «O nopsijike OT3bIBaA JIETTy-
Tata MOCKOBCKO# 00/1acTHOM JIyMbI” B CBSI3M C 3aIPOCOM Cy/1e0-
HOH KOJUIETMH M0 TpakaaHckuM jenam Bepxosnoro Cyna Poc-
cuiickoil Penepauun», Koncrutynuonnsii Cyni yCTaHOBUJ J10-
MYCTUMOCTh BBEJIEHUSI MHCTUTYTa OT3bIBA JIEMyTaTa 3aKOHOMAA-
TeJILHOTo opraHa cyonekta Poccuiickont depeparu. Kak otme-
yan b. C. 963eeB, Cyn onpenenui MaTepuaibHble U MPOLIECCY-
aJIbHbIe KPUTEPUH MPABOMEPHOCTU 3aKOHOIATEILHOTO 0hopM-
JIeHUsI ’HCTUTYTa OT3bIBA JiermyTaTa,

W HakoHel1, Helb351 HE OTMETUTh 3HAYCHUE PeKOMEHOAUUTE 3a-
KOHOOamento NO NPUHAMUIO 3aKOHO8 U 00UeMYy COOEPHCAHUIO
HOPMAMUGHbIX peuteruti, KOTOPble B CBOUX PELIEHUSIX MOXKET /1a-
Bath KoHcrurynmonnsi Cyn Poccniickon ®enepanmu. Hopma-
TUBHBIE TIOJIOKEHM S, COJEPKAIIMECs B TAHHBIX PEKOMEHJAINX,
B JAJIIbHEHINIEM HEpeIKO MOJy4yaloT HENOCPEACTBEHHOE BOILIO-
IIEHNEe B TEKCTaX 3aKOHO/IATETbHBIX aKTOB.

23 Cwm.: Bougapp H. C. Ykas. cou. C. 227, 228.

2 Cwm.: KommenTapuii k nocraHosienusm Koncrurynuonsnoro Cyna Poccuiickoit
Peneparyn / otB. pen. B. C. D63ees: B 2 T. M.: FOpucrs, 2000. T. 1. C. 493.



§ 2. Cucrema HHCTUTYTOB
KOHCTUTYIIMOHHOTO MpaBa M UX
B3alMO/IeCTBHE ¢ HHCTUTYTaMH
OPYrux oTpacJen npasa

KOHCTUTYIIMOHHO — MPaBOBOY MHCTUTYT — BaXXHEUIINN 3JIe-
MEHT CTPYKTYPbl KOHCTUTYLIMOHHOI'O IIpaBa, CBUIETEJILCTBYIO-
1AM O €r0 KAYeCTBEHHOM BHYTPEHHEM COZIEPKAHUH.

Kak yxe Obut0 OTMEUEHO B IpeAblayIeM naparpade, MMeH-
HO MHCTUTYTHI MPEACTABISIIOT COOOW MpaBOBbIE 00pa30BaHMS,
CTPYKTYPUPYIOLLME IOPUINYECKHUE HOPMBI B OTHEJBbHBIE I'DYII-
bl [UIsl PEryJMPOBaHUsl ONpeJeSIeHHbIX BUJOB OOLIECTBEHHbIX
OTHOIIEHUH. VTHCTUTYTBl B paMKax OTPaciy KOHCTUTYLIMOHHO-
To MpaBa MPeACTaBIIAIT COOOM CHCTEMY B3aMOCBSI3aHHbIX JIe-
MEHTOB, 4YTO, BMECT€ C TEM, HE MELIAET UM BBICTPAUBATHCS
B PaMKax ONPE/IEIEHHON NEPAPXUUYECKOM NTOCIIEA0BATEIbLHOCTH.

W3BecTHO, YTO NEPBUYHBIM JIEMEHTOM MHCTUTYTA SABJISIOTCS
IIPABOBBIE HOPMBI, 4 B IIPABOBOM MHCTUTYT BKJIIOYAIOTCS TOJIb-
KO OJHOPOAHBIE HOPMBIZ. YeM ormpenesnsercs Takass OQHOPO.-
HOCTb HOpM? OIHOPOIHBIMM UX JIEJIAET BO3/EMCTBUE HA OIpe-
JeJIeHHble OOLIECTBEHHbIE OTHOILIEHUS, OTIMYAIOLINECs €JHH-

25 Cwm.: ABaxbsn C. A. TocygapcTBeHHO — IPAaBOBbIE UHCTUTYTHL: MOHATHE U HOp-
muposanue (IIpumenurensHo k gedrensHoctd CoseroB) // CoBeTckoe rocynapcTBo
u npaso. 1977. Ne 2. C. 20-23.



CTBOM cofepxanus. MiMeHHO crienuduka OOIIEeCTBEHHBIX OT-
HOIIIEHUI, WX CTAOMJIBHOCTh M YCTOWYMBOCTh B TEX WJIA WHBIX
cepax npejornpeaesseT HeOOXOIUMOCTb I'PYIITMPOBKH BO3/ICH-
CTBYIOIIIMX HA HUX MPABOBBIX HOPM B IPABOBbIE MHCTUTYTHI.
Cnennduka npaBoBbIX HOPM, 00Pa3yIOIIUX TPABOBOW UHCTUTYT,
BHYTPEHHHE B3aUMOCBSI31 MeK 1y HUMU MPUIAI0T MHCTUTYTY Ka-
YecTBa JIEMEHTa OTPACIIH.

KoHCTUTYIIMOHHBIE HOPMBI, KaK M OOIIeCTBEHHBIE OTHOIIIE-
HUS, KOTOPbIE OHM PETYJIUpPYIOT, He OCTAlOTCS HEU3MEHHBIMH,
a HaXOASATCS B TOCTOSTHHOM Pa3BUTHH.

B nocneaHue rogpl OTMEYaETCs TEHAECHLIMUS MOBBIIIEHUs 00-
el CTPYKTYpUPOBAHHOCTH KOHCTUTYIITMOHHOTO 3aKOHOJATEb-
CTBa, OTHOCHUTEJILHOIO 000COOIeHHsI €ro TIOI0Tpacliell M MHCTH-
TyToB. HabmonaeTcs Bce Gomplnas ux crenpaiisanys 2. B pam-
Kax TaKOH CIieIMaIn3aliy U3MEHSETCS M CaM XapaKTep KOHCTH-
TYIIMOHHO — TIPABOBOTO PEryIMpOBaHKS, MOTU(PUIIPYETCS Me-
TOIl KOHCTUTYITUOHHOTO TTPaBa, BCE Yallle OH MCHOIb3YETCs COB-
MECTHO C METOJIaMH JPYTUX OTpacjeil mpasa.

B ropuaudeckoli Mteparype HEeT eIUHOrO0 MHEHUSI OTHOCHU-
TeJbHO CHUCTeMbl MHCTUTYTOB KOHCTUTYIIMOHHOTO TpaBa. Pac-
MPOCTPAHEHHOM SIBJISIETCS MO3UIIMSA, COTJIACHO KOTOPOM CHUCTe-
Ma WHCTUTYTOB OCHOBBIBaeTcst Ha cTpykrype Korcrurynmm Poc-
cuiickorn ®eneparin. OOOCHOBBIBAETCS TaKasi MO3WIIUS TEM,
yTto maBbl OCHOBHOTO 3aKOHA PETYJIMPYIOT B3aMMOCBSI3aHHBIE

26 Cm.: Konuenyu Ppa3BUTHUS POCCUIICKOTO 3aKoHOaTesbcTBa / mox pex. T. f. Xa-
opueBoii u 0. A. Tuxomupora. M., 2010. C. 123, 124.



KOHKPETHBIMU MPU3HAKaMU OOIIIECTBEHHbIE OTHOIIeHUsI. K uuc-
JIy IHCTUATYTOB, onpenesieHHbIx Koncrurynuen Poccuiickon ®e-
JEepalyu, OTHOCAT: OCHOBbl KOHCTUTYLIMOHHOTO CTPOSI; OCHO-
BbI [TPABOBOTO CTaTyca YeJIOBeKa U IpaxJaHuHa; (peiepaTUBHOE
YCTPOICTBO rOCYAApCTBA; CUCTEMA FOCYAAPCTBEHHOW BJIACTH; CU-
cTeMa MECTHOTO caMOyTIpaBJieHUs .

JanHast kimaccudukams oosalaeT 3HAYUTESTBHOW MUPOTON
OXBara OOIIECTBEHHBIX OTHOIIICHU, U KA IbII U3 3TUX UHCTUTY-
TOB MOXET ObITh TIOZIpa3/iesieH Ha MOAMHCTUTYThL. HekoTopsie aB-
TOPBI PeJIaraloT MHCTUTYTHI, Bbiiensemble Koncrurynumen Poc-
cuiickon denepanyu, orpenensaTh FTeHepaJIbHbIMU, BKJIIOYAIOIIN-
MU B cebs1 Oosiee y3Kre MHCTUTYTHIZS.

Hepenko B opuruecKom iuTeparype npy pereHny mpooiemM
CTPYKTYPHUPOBAHUS OTPAC/IM KOHCTUTYLIMOHHOTO ITpaBa Ipejia-
raeTcs UCNOoJIb30BaTh AU pepeHanrio Ha TPaBOBblE WHCTH-
TyThl. Tak, M. B. Barnaii, xapaktepusysi CUCTEMY KOHCTUTYIIU-
OHHOTO IpaBa, BbIIEISET CIEAYIOLIME PABOBbIE UHCTUTYThI OT-
paciau: OCHOBBI KOHCTUTYLIMOHHOIO CTPOs1; OCHOBHBIE ITpaBa 4e-
JIOBEKA M I'pakJaHNHA; (peiepaTuBHOE YCTPOKCTBO rOCYAAPCTBA;
n30uparesibHOe MPaBo; MPE3UJEHTCKAs BIACTh; 3aKOHOAATENb-
Hasl BJIaCThb; UCTIOJIHUTEJIbHAS BJIACTh; Cy/IeOHAas BIACTh; TOCY/Iap-
CTBEHHAsI BJIacTh B cyObeKkTax Poccuiickoit ®eneparum; MeCTHOE

27 Cwm.: Komoxopa 1. A. Koncruryrmonnoe npaBo Poccuiickoit ®epepariun. Obimas
4acTh: Kypc Jeknuit. M., 2006. C. 188, 189.

2 Cm.: besyrnos A. A., Conparos C. A. Koncrurynuonsoe npaso Poccuu. T. 1.
M., 2001. C. 47.



caMoyTpaBJieHHe; MOPSAOK BHECEHHSI TMOMPABOK U MEPECMOTP
Koncturyum?. [Tpu 5TOM HEKOTOpPBIE MTHCTUTYTHI aBTOPOM ITOI-
pazIelNsIoTCs Ha ojicucTeMbl. HeTpy/iHO 3aMeTUTh, UTO BBIJIEIIS-
€MBble MHCTUTYTHI B 3HAUUTEJILHON CTETIEHN KOPPEIUPYIOTCS C MX
KOHCTUTYLMOHHOU AudpepeHmaiyen.

ITo maenuio 1. A. KoHI0OXOBOM, KaKIbIM M3 BBIJIEJIEHHBIX WH-
CTUTYTOB MOXeT ObITh Ju(epeHIMpoBaH Ha TIOJAWHCTUTYTHI.
B yacTtHOCTH, OCHOBBI KOHCTUTYIIMIOHHOTO CTPOSI MOTYT TIO/Ipa3-
JeJSAThCSI HA OCHOBBI OOIIIECTBEHHOTO CTPOSI U OCHOBHI TOCYAAp-
CTBEHHOTO CTposi. Bo3MoOkHa Takke MHasI Tpajaius B BUIE OC-
HOB: MOJIMTUYECKON, IKOHOMUYECKOU, COLIMAIbHOU, JYXOBHO —
KyJIbTYpHOM CHCTEM TOCyAapcTBa M oOmiecTBa. IHCTUTYT OCHOB
IIPaBOBOTO CTaTyca YeJIOBEKa U rpakIaHuHA MOXKET ObITh B CBOIO
ouepens g pepeHIpPOBaH Ha TOTUHCTUTYTHI: TPAKIAHCTBO;
OCHOBHBIE JIMUHBIC TIpaBa U CBOOO/IBI UeJIOBeKa U I'pakJaHUHA;
OCHOBHBIE IMOJIMTUYECKHE MpaBa U CBOOOIbI; OCHOBHBIE COIIAATTb-
HbIE TTPaBa ¥ CBOOO/IbI; OCHOBHBIE TyXOBHBIE U KYJIbTYPHBIE ITpa-
Ba 1 CBOOOJIBI; OCHOBHBIE OOSI3aHHOCTH YeJIOBEKa U IpakIaHUHA.
VKazaHHbIE TIOAUHCTUTYTHI MOTYT OBITh ITOJBEPIHYTH U JaJTb-
Hewmen nuddpepermmanum.

Wwmetotcst 1 vHbIe KJacc(pUKAIMA UHCTUTYTOB KOHCTUTYIIU-
OHHOro TpaBa. Tak, OCHOBHBIE TpaBa, CBOOOABI M OOS3aHHO-

29 Cwm.: Baryiait M. B. KoncruryimonHoe ripaBo Poccuiickoit ®epeparpu. M., 2005.
C. 32.

30 Cwm: Koncruryrmonnoe npaso Poccuiickoii ®eneparmu. O6mmas yacts. C. 189—
192.



CTU PAacCMaTPUBAIOTCSI HEKOTOPHIMU aBTOPAMM KaK KOMILIEKC-
HBIIA PABOBOM MHCTUTYT, KOTOPHIM BKJIIOYAET B Ce0s1 MHCTUTYT
OCHOBHBIX TPaB, UHCTUTYT OCHOBHBIX CBOOOJ, UHCTUTYT OCHOB-
HBIX oOsi3aHHOCTe?!. B MHCTUTYTE cUCTEMBI TOCYIapCTBEHHOM
BJIACTU MOTYT OBITh BBIZIEJIEHBI CIIEIYIONINe TTOTUHCTUTYTHI: 1)
I71aBa TOCYIAPCTBA; 2) MapiamMeHT; 3) MpaBUTEIIbCTBO; 4) cyaeo-
Has cucTeMa; 5) mpoKyparypa; 6) opraHbl roCy1apCTBEHHOMU BJIa-
ctu B cyObektax Penepaiuu.

CocraBisiommMMI UHCTUTYTA (peIepaTUBHOIO YCTPOWCTBA SIB-
JIAIOTCA: TPUHLMIBI (DeAECPATUBHBIX OTHOIIEHUM, ITPABOBOU CTa-
tyc Poccuiickoit ®eneparum, mpaBoBoil cratyc cyobekToB de-
Jepanuu.

Cnenyer mpu3HaTh, YTO MCIOJIb30BAHUE TOJIBKO CTPYKTYPBI
poccuiickor KOHCTUTYLIMM HE MO3BOJISET BBISIBUTD B LIEJIOCTHOM
BUJI€ BCE MHCTUTYThl KOHCTUTYLIMOHHOTO ITpaBa. B cucreme nan-
HOW OTpPAC/IM ITPaBa BO3HUKJIM U MOJYUYWIN Pa3BUTHE HOBBIE MH-
CTUTYTHIL.

VHTeHCHBHOE PAa3BUTHE NOTY4aeT KOHCTUTYLIMOHHOE 3aKO-
HOZIATEJIbCTBO, CBSI3aHHOE C ITPABOBBIM PETYJIMPOBAHUEM HEIIO-
CPE/ICTBEHHOM JIEMOKPATUX, MHCTUTYTOB I'PaXXIAHCKOTO 0OOIIe-
CTBa, IOJIMTUYECKUX MAPTHIA, OOIIECTBEHHBIX 0ObeinHeHu . [la-
JIEKO HE TIOJIHOCTBIO MCIIOIb30BAH MOTEHLIMA 3aKOHOIATEIBHOTO
peryMpoBaHus B 3TUX cdepax. B 310 cBA3M OTAEIbHBIE yUe-
HBIE 10J1araloT YMECTHBIM PACHIMPUTh CUCTEMY UHCTUTYTOB KOH-

3w besyrnos A. A., Conparos C. A. Koncrurynuonsoe npaso Poccuu. T. 1.
C. 47, 48.



CTUTYLIMOHHOTO TIPaBa MO CPABHEHUIO C CUCTEMOW MHCTUTYTOB,
crpykrypupyembix Koncrurynmen Poccuiickon denepanum.

C touku 3penuss M. A. KoHoxoBoW, COBpeMEHHasl CHUCTe-
Ma MHCTUTYTOB KOHCTUTYIIMOHHOTO TmpaBa Poccun Moxer ObITh
MpeJICTaB/IeHa B CJELYyIOIIEM BUE:

1) OCHOBBI KOHCTUTYLIMOHHOTO CTPOSI;

2) OCHOBBI TPABOBOTO CTaTyca YejoBeKa v rpakaanruHa B Poc-
cuiickor Peneparuu;

3) HenocpeacTBeHHas gemokparusi B Poccuiickonn denepa-
M,

4) cucrema oodiecTBeHHoOW BiactTu B Poccuiickoit denepa-
M,

5) peneparuBHOe ycrpoiictBo Poccuiickoit ®enepanuu;

6) cucrema rocynapcTBeHHou Biactu B Poccuiickon denepa-
117178

7) cuctema MEeCTHOTO CaMOYIIPaBJIEHHUS;

8) KOHCTUTYLIMOHHO — ITpaBOBasi OTBETCTBEHHOCTh B Poccuii-
ckou Penepanun.

[To MHeHuI0 aBTOpa, Takas cUCTeMa MO3BOJSET Ooliee eM-
KO M KOMIUIEKCHO OXBAaTUTh COJAEP:KaHWE OTPACIA KOHCTUTY-
IIMOHHOI'O TpaBa, & KaXJblil U3 MHCTUTYTOB UMEET CBOU OCO-
OEHHOCTHU TpeIMeTa PETYJIMPOBAHUS, a TAKKe BXOMSIIUX B UH-
ctutyT Hopm>2, Tak, UHCTUTYT OCHOB KOHCTUTYIIMOHHOTO CTPOSI
N0 CPaBHEHUIO C JAPYTMMHU WHCTUTYTaMH OTJIMYaercs Oosee

32 Cm.: Kontoxosa 1. A. Koncrurynmonnoe npaso Poccuiickoit @eneparum. Oomas
qgacte. C. 190, 191.



BBICOKOM IOpUINYECKON cuioil. OCHOBaM KOHCTUTYLMOHHOIO
CTPOsI HE MOTYT NPOTHUBOPEUUTh HUKAKUE APYrue TMOJIOKEHUS
Konctutyuu, a 171 ux nepecMorpa TpeOyercst pUHsSITHE HO-
Boii KoHctutyuu. OcoOEHHOCTBIO HOPM, COCTaBJISIIOIIUX OC-
HOBBI KOHCTUTYIIIOHHOTO CTPOSI, SIBJISIETCS] MX Oa30BbIA Xapak-
Tep MO CTeNeHW BO3/CHCTBHS Ha HamOoiee BaXHbIE Cepbl
OOITIeCTBEHHBIX OTHOIIEHUW, OHU SIBJISIOTCS OMpeAessSonMu
IUIsl BCeX APYTUX UHCTUTYTOB.

Oobnagarot crienuUKol ¥ HOpMbI, OObEJUHEHHBIE B MHCTH-
TYT OCHOBBI IPABOBOI'0 CTaTyca 4YesioBeKa U rpaxaaHuHa B Poc-
cumickor Pepepanuu. Ata cnenmdurKa ONPEAesseTCsl MPexIe
BCEro TeéM, YTO CTOPOHOI IIPABOOTHOIIIEHHSI BBICTYTIAET YEIOBEK
U rpask1aHiH. HOpMBI 9TOro MHCTUTYTA MOAJIEKAT 3aIUTE B OCO-
6om nopsizike. Kpome Toro, peanm3zarusi Tux mpaB odecreurnBa-
eTcsl TPUMEHEHHeM HOPM JIPYTUX OoTpacyieil (aJMUHUCTPATUBHO-
0, TPY/ZIOBOT'O, YTOJIOBHOTO U UHBIX).

OcobeHHOCTSIMU ~ OONIajlaeT  WHCTUTYT  (peepaTuBHOIO
ycTpoiictBa. B HeM 0ObeIuHEHB HOPMBI, PErIAMEHTUPYIO-
pe rocygapctBeHHoe yctpoucTBo Poccun. OcoObiM sIBiISIET-
csl M CyObEKTHBIN COCTaB, COAEPKaHNE BO3HUKAIOIIMX MPABOOT-
HOIIIEHUI, TIPaBOBOM cTaTyc cyObekToB. HopMbl MHCTHUTYTA 3a-
KPETUISIOT BUIbI CYOBeKTOB Deiepalium, onpeessiioT pa3rpaHu-
YyeHue BiacTu Mexay Penepaiiveit v ee CyObeKTamMu.

Jlpyrve MHCTUTYTbl KOHCTUTYIIMOHHOTO IpaBa Takke UMEIOT
CBOM OCOOEHHOCTH (HarpuMep, MHCTUTYTHl HEMOCPEJACTBEHHON
JEMOKPATUU, CUCTEMbI TOCYAAPCTBEHHOU BJIaCTH, MECTHOTO Ca-



MoymnpasieHusi). He Bce KOHCTUTYLIMOHHbIE UHCTUTYThI OJJMHA-
KOBBI TI0O 00ObEMY HOPMATUBHOTO PETYJUPOBAHUS, HO KaKIbIi
Y3 HUX UTPAET BAXKHYIO HAMIPABJISIOIILYIO POJib B PA3BUTUH TEKY-
IIIEro 3aKOHOAATEJIbCTBA.

B COBOKYITHOCTM MHCTUTYThI KOHCTUTYIIMOHHOTO TIpaBa o0pa-
3yIOT €IUHYI0 CUCTEMY M TECHO B3aMMOCBSI3aHbI MEXKy COOOM.
DTa CBsA3b BBIPAKAETCS B TOM, YTO HOPMbI OTHOTO MHCTUTYTA CO-
3[1AI0T YCJIOBUS J1J1s1 IGUCTBUSI HOPM JIpyroro uHcruryta. K unciy
0COOEHHOCTEW CUCTEMBI MHCTUTYTOB KOHCTUTYIIMOHHOTO TTpaBa
CJIEAYET OTHECTH YHUBEPCAIU3M, BBIPAXKAIOIIMICS B OXBaTe OT-
HOITIEHUH BO BceX chepax )KU3HEIeATeTBHOCTH OOIeCTBa, yupe-
JMTEJTBHBIN, KOOpAUHUPYIOMiA XxapakTtep. [Ipu 3TomM ocodoe 1o-
JIOXKEHUE B CUCTEME MHCTUTYTOB KOHCTUTYIIMOHHOTO TIpaBa 3a-
HUMAIOT OCHOBBI KOHCTUTYLIMOHHOT'O CTPOS$I, OCHOBBI IIPAB U CBO-
0071 ueIoBeKa U rpakJaHUHA. DTO ONpeesisIeTCsl TeM, UTO B HOP-
Max 3TUX MHCTUTYTOB COAEPXKATCS UCXOJHbIE Hayasla MPaBOBO-
IO PEeryJiMpoBaHusl, OCYIIECTBISIEMOIO APYIMMH KOHCTUTYIIM-
OHHO — IPaBOBBIMM HOPMAaMH, TE€M, YTO YEJIOBEK, €ro IpaBa
¥ CBOOOJIBI MTPOBO3MJIAIIAIOTCS BBICIIEH IIEHHOCTHIO B TOCYy/Iap-
CTBe U OOIIeCTBE, IIABHOW IIeJIbi0 (DYHKIIMOHUPOBAHUS TOCY-
JnapctBeHHbIX opraHoB. He ciyvaiino Koncturyims Poccuiickoit
denepaunu B cT. 16 3aKpervisieT, YT0 HUKAKUE JAPYrUe MONI0oKe-
Hus Koncrtutyuuu Poccuiickon ®enepaiiiv He MOTyT POTUBO-
pPEYUTh OCHOBaM KOHCTUTYIIMOHHOTO cTposi. Hopmbl, coctaBisi-
IOL[ME€ OCHOBBI KOHCTUTYLIMOHHOTO CTPOSl U OCHOBBI IIPABOBOTO
cratyca JJMYHOCTU, HE MOTYT OBITh M3MEHEHbI MHAYE, KaK B I10-



paake npuHsTHs HoBol Koncturyimum Poccuiickon denepariu.

OpHa ¥ Ta e HOpMa MOXET BXOJUTb B COCTaB Pa3HbIX KOH-
CTUTYILIMOHHO — MPABOBBIX UHCTUTYTOB. Hanpumep, cucrema ro-
cynapcTBeHHou Biactu Poccuiickon Penepanyl CTpOUTCs B CO-
orBercTBUM ¢ nojioxkeHusamu cr. 10, 11 Korcruryuuu P®. Cre-
JIOBATEJIbHO, 3TU HOPMBI, PACIIOJIOKEHHBIE B HHCTUTYTE «OCHO-
Bbl KOHCTUTYIIMOHHOTO CTPOsT», OJHOBPEMEHHO MOTYT OBITh OT-
HECEHbI M K MIHCTUTYTY «CUCTEMa roCyJapCTBEHHOM BiiacTu Poc-
cuiickont Penepanun». CopepkaHue MHCTUTYTa «(enepaTuBHOE
ycrpouctBo Poccurickon ®@enepanumn» CTpoMTCs B COOTBETCTBUA
C MPUHIUIIAMU, 3aKperyieHHBIMU B cT. 5 Koncruryrmu Poccwii-
ckorl Penepanmu. CiaenoBaTesbHO, 3Ta HOPMa OTHOCUTCS OJTHO-
BPEMEHHO U K BbIIIIEHA3BAHHOMY UHCTUTYTY.

BoszHukaeT Bonmpoc: 4eM UHCTUTYT KOHCTUTYIIMOHHOTO MpaBa
omMyaercs ot nogorpaciu? KakoBbl KpuTepuu OTTpaHUYEHUS
OHOTO OT Apyroro? B 1opuanyeckoi uteparype, Kak ObLIo Mo-
Ka3aHO BBbIILIE, OTHU U T€ K€ IPYMIbl HOPM Pa3IMYHbIE ABTOPHI
OTHOCSIT TO K MHCTUTYTaM, TO K MOAOTPACISIM KOHCTUTYIIMOH-
HOro npasa. ['paHniia Mexay HUMHU 3a4aCTyI0O BECbMa YCJIOBHA.
OuyeBHIHO, YTO B IIPOLIECCE PAa3BUTUS STOM OTPACIU IIpaBa OT-
JeJIbHbIE UHCTUTYThI MOTYT TPaHC(hOPMUPOBATHLCS B MOIOTpAC-
JN.

Bmecre ¢ TeM nipe/icTaBIsIeTCs 11e/1eCO00Pa3HbIM OMPEIEITUTh
KPUTEpUH, KOTOPBIE TIPY BCEH UX YCJIOBHOCTH MO3BOJISLIIA OBl OT-
HOCHUTb I'PYIIIbl IPABOBBIX HOPM K MHCTUTYTaM WJIM MOIOTpac-
JISIM KOHCTUTYIIMOHHOTO TpaBa. Takum KpUTepueM npexie Bce-



IO SIBJISIETCS] OJHOPOIHOCTDh PETYJIMPYEMBIX OOIIECTBEHHBIX OT-
HolEeHUU. KOHEYHO, 3TOT KpuTepuil B U3BECTHOM MEpe MOXK-
HO OTHECTH Y K MHCTUTYTY, U K TIOIOTPACIA KOHCTUTYITUOHHOTO
npaBa. BMecTe ¢ Tem Isi TpaBOBOrO MHCTUTYTA XapaKTepHa 00-
Jlee «ITyOOKast CrielMaIn3alyisi», OTHOCUTEBHO Y3KHH O CPaB-
HEHUIO C TIOIOTPACIIBIO KPYT PEryIupyeMbIX OOIIECTBEHHBIX OT-
HorreHniH. COOTBETCTBYIONIYIO CHEIUAIN3AINI0 00eCIIeYMBaIOT
Kak crierduka mpeamera, Tak 1 0COOEHHOCTH MPUMEHEHH I Me-
Tona (METOJIOB) PEeryJMpOBaHKs KOHCTUTYIIMOHHO — MPABOBBIX
otHoreHuii*?. Kpome Toro, npeacrapisieTcs, 4To B MOAOTPACTIAX
00III1e 3aKOHOMEPHOCTH M OCOOEHHOCTH TIPOSIBIISIIOTCS B paMKaXxX
TeX MHCTUTYTOB, KOTOPbIE BXOIST B TIOIOTPACIIb.

Kak mpaBuio, noporpacib opMUpyeTcsi 3a cYeT pa3pacra-
HUSI UHCTUTYTa WJIM WHCTUTYTOB, BCJIEJICTBUAE Yero Takoe Ipa-
BOBOE 0Opa3oBaHue MprodpeTaeT HoBble KadecTBa. [logoTpacib
umeet OoJjiee CJIOXKHYIO [0 CPABHEHUIO C MIPABOBBIM MHCTUTYTOM
CTPYKTYPY, a TaK:ke OCOOEHHOCTH, OOIIIMe /JIs1 BXOASIINX B Hee
WHCTUTYTOB. MeXJly TeM KPUTEpUH, MO0 KOTOPHIM MOXKHO TPO-
BECTU Pa3JIMUMe MEXkJIy MOJAOTPACIBI0O U UHCTUTYTOM, KaK yxke
OTMEeuaJioch, He BCerjia ocsi3aeMbl Ha MpakTuke. HekoTopsle aB-
TOPBI BUJAT IJIABHOE OTJIMYME TOJOTPACIN OT UHCTUTYTA B TOM,
YTO TIEPCIIEKTUBOW Pa3BUTHS TOJOTPACIH sSIBJIsIeTCs] (hOPpMHPO-

33 Tak, ocoGenHocTsIMHU UHCTUTYTa «(eepaTUBHOE YCTPOICTBO» SABNIAETCA MIUPO-
KO€ HCIIONIb30BaHUE HapsAdy C UMIIEPaTUBHBIM METOJOM PEeryJIMpOBaHUsA OTHOLICHUI
nucnosutuBHOro mMerona. Koncrutyuus Poccmiickoit denepaiu npenycMarpuBaeT
3aKJII0YeHNe JJoroBopoB Mexay Penepanueit u cyobextamu Pocemiickoit denepanum
0 pa3rpaHUYEHUN IIPEJMETOB BEIEHUS U IIOJTHOMOYUIL.



BaHUE CaMOCTOSITEJIbHOM OTpaciv TpaBa’*. B monrBepxkiacHue
9TOro Te3uca MPUBOASATCS APryMEHTHI TOTO, YTO U3 TIOAOTPACIIU
KOHCTUTYIITMOHHOTO TIpaBa B CAMOCTOSITEJIbHYIO KOMILJIEKCHYIO
oTpacib chOPMUPOBAIOCH MYHUIIUIIAILHOE MPaBO, OObEAUHS-
I0llIE€ HOPMbl Pa3/IMYHBIX OTpacjeil MpaBa: KOHCTUTYLMOHHO-
ro, aJIMUHUCTPATUBHOTO, (DUHAHCOBOTO U psina npyrux>>. [Ipen-
MIPUHUMAIOTCS TTOMBITKA OOOCHOBAHMUSI BHIJIC/ISATh B KAYECTBE Ca-
MOCTOSITEJIbHBIX OTPAaC/ell «MapJaMeHTCKOe MPaBo» *°, «KOHCTH-
TYIIMOHHOE TIPABOCYAME» >/, «KOHCTUTYIIUOHHOE MPaBO CyObeK-
ToB Poccuiickoit eneparmn» 8. [Ipencrapisercs, YTo oTHECe-
HUE YKA3aHHBIX IPYII MPABOBBIX HOPM K CAMOCTOSITEJIbHBIM OT-
pacisiM mpaBa SIBJISIETCS MPekIeBPEMEHHBIM U TpeOyeT 0ToI-
HUTEJILHBIX TEOPETUIECKUX OOOCHOBAHUIA.

Beigenenue momorpacieil KOHCTUTYLIMOHHOTO TpaBa — Of-
HO W3 HalpaBJIEeHWN HAy4YHbIX HUCCleAOBaHUMU. Tak, Mo MHe-
Huio 0. A. TuxomupoBa, KOHCTUTYITMOHHOE MPABO MOKET OBITh
CTPYKTYPUPOBAHO HE B BUE COBOKYITHOCTU UHCTUTYTOB, & B BU-
JIe IOJI0TpAacyie, K KOTOPbIM OTHOCSITCSI CJIeYIOIIIHUE:

— KOHCTUTYIIMOHHBIN CTaTyC POCCUICKOrO rocyiapcrsa (mpu-
pora, 1eu, TeppUTOpusi, TPakAaHCTBO, MyOIMYHAsI BIACTh, (e-

3 Cm.: Kontoxosa 1. A. Koncrurynmonnoe npaso Poccuiickoit @epepanum. Oomas
gactb. C. 193-195.

35 Tam xe. C. 194.
36 Cwm.: Kepumos A. [I. TTapnamentckoe nipaBo ®paniuu. M., 1998.

37 Cm: Burpyk H. B. Koncrurynmonsoe npasocynue B Poccun (1991-2001 rr.).
Ouepku Teopun u npaktuku. M., 2001. C. 175, 176.

38 Cwm.: KoHcrurynmonnoe npaso cyobekToB Poccuiickoint ®enepanmu. M., 2002.



JEpaTUBHOE YCTPOKCTBO, aTpuOyTHI);

— KOHCTUTYIIMOHHBIHA CTaTyC JIMYHOCTH Y TPaXJAHIHA;

— KOHCTUTYIIMOHHAS OpraHU3aIMsl TOCYAapCTBEHHON BJIaCTH;

— MapJIaMeHTCKOe MPaBo;

— npsiMasi JIEMOKpaTHsl U U30UPaTeNIbHOE MPABO;

— [IPAaBO MECTHOTO CaMOYIIPaBJICHUS;

— KOHCTUTYIIMOHHBIH CTaTyC OOIIECTBEHHBIX MHCTUTYTOB .

B KOHCTHTYIIMOHHOM IpaBe MMEIOTCSI U MHBIE TPAJAIUH T10-
norpaciein®’. Mexy TeM SIBJISeTCs] OYeBHIHBIM, UTO I0pUANYE-
CKOM HayKe ellle MPeACTOUT pa3padoTaTh KPUTEPUHU, TTO3BOJISIO-
IIMe pa3rpaHuIMBaTh MPABOBOM MHCTUTYT OT MOAOTPACITH KOH-
CTUTYIIMOHHOTO MpaBa. [Ipu 9TOM OfHU U Te Ke MpaBOBbIe 00-
pa3oBaHMsI HE MOTYT OIHOBPEMEHHO OTHOCHTHCS M K TIPABOBBIM
WHCTUTYTaM U K TIOIOTPACIISIM KOHCTUTYIIIOHHOTO TTpaBa.

CymiecTByeT MHOM MOJXOM U K ONPEIeNICHUI0 CTPYKTYPHBI ca-
MOI OTpaciy KOHCTUTYLIMOHHOTO mnpaBa. Tak, A. H. KokotoB
000co0JIsIeT BHYTPH YKa3aHHOW OTPAC/IU OOIIYI0 M OCOOEHHYIO
gactu. OO0mas 4acTh BKJIIOYAET COBOKYMHOCTh KOHCTUTYIIMOH-
HBIX IPUHIIMIIOB, PACIIPOCTPAHSIONINX CBOE IEICTBUE HA BCE CO-
cTaBHbIe yacTu orpaciu. K oOmiell yacT OTHOCATCS MOJOXKe-

3 Cm.: Tuxomupos 0. A. Passurue Teopun KOHCTUTYLIMOHHOTO Iipasa // T'ocynap-
cTBO 1 npaBo. 1998. Ne 7. C. 7.

40 Tak, 110 yPOBHSAM BIACTH B KOHCTUTYLIMOHHOM HPABE BHUIEHAIOT JBE TIOIOTPACIIH:
(enepanbHOE KOHCTUTYLIMOHHOE TPAaBO M KOHCTUTYLIMOHHOE IpaBo cyObekToB Poc-
cuiickoi Peaepanuu. B 3aBUCMMOCTH OT HANMYMS MaTepPUAJIbHBIX U IPOLIECCYaAJIbHBIX
HOPM BBIIEJIAIOT TIOAOTPACIHA MaTepUaIbHOTO KOHCTUTYIIMOHHOTO MIpaBa 1 MpoLeccy-
aJIHOTO KOHCTUTYLIMOHHOTO ITpaBa (Konioxosa U. A. Tam xe. C. 198).



Hus miaB 1, 2, 9 Koncrurymmm Poccuiickont @epeparuu. Oco-
OeHHasl YacTh OXBaThIBAaeT JBE rpymibsl HOpM. K miepBoii aBTop
OTHOCHUT TOCY/IapPCTBEHHOE TMPAaBO B €IUHCTBE C MYHMIIUIIATb-
HBIM, a KO BTOPOH — I'pakIaHCKO — IMyOnruHoe rnpaso. [Ipu atom
aBTOp OTMEYaeT OTCTaBaHUE I'PAKIAHCKO — MYOJIMYHOrO Ipa-
Ba OT IpaBa rocyJapcTBEHHOro. B moaTBep:xaeHue 3Toro mpu-
BOJUTCSI TE3UC O TOM, YTO HA CTPYKTYPHOM YpOBHE rocymaap-
CTBEHHOE MPABO MPEJICTABIIEHO PSJIOM «MOIIIHBIX MOA0TpaCcien»,
a TPAXIAHCKO — IMyOIIMYHOE TIPABO CONEPKUT «CIado cuctema-
TU3MPOBAHHBIE PAa3pO3HEHHbIE MHCTUTYThI». [ OCymapcTBEHHOE
NpaBO BKJIOYAET B ceOs MOAOTPACIU: MaplaMEeHTCKOe IpaBo;
NIPaBO BEPXOBHOTO YMpaBieHUs; U30MpaTesbHOe MPaBO U Ipa-
BO pedhepeHIyMOB; KOHCTUTYIIMOHHO — Cy/IeOHOE MPaBO; MPOKY-
POPCKO — HA/I30pHOE MPaBO; KOMIUIEKCHBIA UHCTUTYT rOCyIap-
CTBEHHO — TEPPUTOPUAILHOTO YCTPOMCTBA.

['paxmaHcko — myOoaMyHOE MpaBO OOBETUHSET WHCTUTYTHI:
IPak/IaHCTBA, CTATyca MHOCTPAHHBIX I'PakIaH U JIUIl Oe3 rpax-
JAHCTBA; TMPABO OOIIECTBEHHBIX OOBEAMHEHWN W TIOJUTHYE-
CKUX TapTHid; KOH(PECCUOHAIBHO — MYyOJIMYHOE MpPaBo; Ipa-
BO COIMAJIbHBIX OOIIHOCTEN (HapO/IOB, 3THOCOB, MEHBIIIMHCTB);
PSIIT MHBIX MHCTUTYTOB*!.

Hesnb3st HE OTMETHUTD, UTO MpeaaraeMble aBTOPOM B paMKax
KOHCTUTYIIMOHHOT'O MpaBa CUCTEMBI MOJOTPACel B 3HAYUTEb-
HOU CTeNeHH COBIAIAIOT C UHCTUTYTAMM.

' Cm.: Kokoros A. H. KoHcTUTYLIMOHHOE NIPAaBO B POCCUICKOM IIpaBe: MOHATHE,
HasHauyeHue u crpykrypa // TIpasosenenue. CII6., 1998. Ne 1. C. 21, 22.



C yuyeroM W3MOKEHHOTO MPEACTABISAETCS 1eJIecCO00pa3HbIM
BBIJICJICHWE B OTPAc/v KOHCTUTYLMOHHOI'O IIPaBa CIEAYIOLIMX
OCHOBHBIX ITPABOBbIX MHCTUTYTOB:

— OCHOBbI KOHCTUTYLIMOHHOI'O CTPOS;

— OCHOBHBIE TIpaBa ¥ CBOOOJIbI YeJIOBEKa U IPaXJaHNHA;

— IPakAAHCTBO;

— OCHOBBI HApOJOBJIACTH S,

— (peepaTUBHOE YCTPOMCTBO I'OCYJapCTBa;

— opraHuzanusi rocyJapcTBEHHOM BiacTH (deaepanbHOro
Y PETMOHAJIBHOTO YPOBHEN);

— OCHOBBI MECTHOTO CaMOYTIPABJICHUS.

[Ipy 3TOM KaXIbll MHCTUTYT XapaKTEPU3YeTCs IMPUCYIIU-
MU TOJIBKO eMy OCOOEHHOCTSIMH, OTJIMYAIOIIUME €T0 OT JIPYTUX
MHCTUTYTOB. MOTYT OBITh BBIIEJICHB KPUTEPUH, TIO3BOJISIONINE
NPOBECTU Pa3rpaHUUYEHUE U BBISIBUTH OCOOEHHOCTU MHCTUTYTA
KOHCTUTYLIMOHHOTO IpaBa. K 4ucily Takux KpUTEpUEB MOXHO
OTHECTHU:

crnenr(puKy NpaBoOBOrO BO3/AECHCTBUSA Ha Pas3iMUHbIC Cepbl
OOIIIECTBEHHBIX OTHOIIEHUH (MCIONIb30BaHKE MPEANUCAHU, 3a-
IIPETOB, JO3BOJICHUM, PA3JIMYHOE COYETAHUE CPEJICTB PETYIIUPY-
IOIIETO BO3JICHCTBHSA);

0COOEHHOCTH MEXaHM3Ma JAEHCTBHS KOHCTUTYIIMOHHO — TIpa-
BOBBIX HOPM (OJHM HOPMBI MOT'YT HE MOPOXJAaTh KOHKPETHBIX
IIPABOOTHOILIEHWU, APYrye, HAIPOTUB, PEAIU3YIOTCS Yepe3 KOH-
KPETHBIE TPABOOTHOIIEHUS);

CTEINEHb KOHKPETHOCTH KOHCTUTYLIMOHHO — IIPABOBBIX IIPE]-



NUCaHUN (HOPMBI OJHUX WHCTUTYTOB YCTaHABJIMBAIOT JIWIIb
NPUHILIUIIBI PETYIMPOBAHMSI, HOPMBI JPYTHX OCYIIECTBIISIOT KOH-
KPETHOE PeryJMpOBaHUE OOIIECTBEHHBIX OTHOIICHUI);

CYOBEKTHBII COCTaB BOZHHMKAIOIIMX MPABOOTHOIIEHWI (HOp-
MBI OJIHUX UHCTUTYTOB aJIpECOBaHbI OT/IEIbHBIM CyObEKTaM Tpa-
Ba, HOPMBI JIDYTUX — BCEM CyObEKTam);

0COOEHHOCTH BHUJIOB HOPM, BKJIIOYEHHBIX B KOHCTHTYIIMOH-
HO — MIPAaBOBOM MHCTUTYT (B OJHUX MHCTUTYTaX HIMPOKO TPE[-
CTaBJICHbl HOPMBI — MTPUHIIMIIBI, HOPMBI — JIe(OUHULINM, B JAPY-
T'MX — HOPMBI KOHKPETHOTO PEryJIMpPOBAHUST OTHOIICHUA).

BeccropHO, 4YT0 MHCTUTYThI KOHCTUTYIIMOHHOTO TIpaBa Hepas-
PBIBHO CBSI3aHBI MEXy COOOM KaK COCTABHBIMH YaCTSIMU OJTHOM
OTpaciy TpaBa, 0ObEJMHEHHBIMU SJMHBIM MTPEJAMETOM M METO-
JaMU PETYJIMPOBAHUSI, TAK U TECHO CBS3aHBI C MTHCTUTYTAMH JIPY-
T'UX OTpaciey Npasa.

WHCTUTYT, KaK yke OTMEYasioch, B COMOCTABJIEHUH C TOJIOT-
pacibl0 KOHCTUTYIIMOHHOTO TIpaBa MpeACTaBysieT coboil Oomee
Y3KYI0, OTHOCUTEIEHO 000COOIEHHYI0 COBOKYITHOCTh IPABOBBIX
HOPM, CBSI3aHHBIX OOIIIHOCTBHIO MpeaMeTa U MeTona (METOIOB)
NIPABOBOTO PETYJIUPOBAHMSI.

[TpoGnieMbl pa3BUTHSI CTPYKTYpPBl CHCTEMBI TpaBa MpUHAIe-
KaT K 9rcity (pyHIaMEeHTAJIbHBIX Tpo0ieM Teopuu rpasa. M3y-
YeHHe BOITPOCOB CTPYKTYPbI OO0 OTPACIIH ITPpaBa 00YCJIOBIECHO
HE TOJIbKO MX BaXXHOW TEOPETUYECKON 3HAYMMOCTBIO, HO U TEM,
YTO OHH MO3BOJISAIOT PeliaTh MHOTHE BOITPOCHI, CBSI3aHHBIE C pa3-
BUTHEM CHCTEMBI 3aKOHOATEIbCTBA, OPraHU3aAIe HOPMOTBOP-



YECKOU IeATEILHOCTH.

YckopeHre TeMIioB OOIIECTBEHHOTO Pa3BUTHS, TOSIBJICHUE
U Bce Oobllasi perjiaMeHTalys HOBbIX cdep COLMaIbHON
JEVCTBUTEIBHOCTH, AKTUBU3ALMA 3aKOHOTBOPUYECKOT'O IIpoLiecca
CO BCE OYEBUAHOCTHIO CBUIETENBCTBYIOT O TMOKOCTH 1 TIOJIBHIK-
HOCTH CHCTEMBI ITpaBa.

JlMHaMU3M CHCTEMBI TIpaBa MPOsIBIISIETCS B 00pa30BaHUM HO-
BBIX OTpacjed U MHCTUTYTOB, OHAKO B BOIIPOCAX O MYTSX, CIIO-
cobax, KpUTepusX Ux (POPMUPOBAHKS BO3HUKAET HEMAJIO IPO-
6mem. [IMCKYCCHOHHOM sIBJIsIeTCsl M poOjieMa CTaHOBJIEHHS HO-
BbIX MHCTUTYTOB TIpaBa U UX «IepepacTaHusl» B TOAOTPACIIU
1paBa.

B ropuauyeckoii MrepaType cilydyau BO3HUKHOBEHUSI HOBBIX
IIPABOBBIX MHCTUTYTOB CBEIEHBI K ABYM: 1) pacnpocrpaHeHue
NPAaBOBOM perjaMeHTallud Ha Te OOIIECTBEHHbIE OTHOLICHUS,
KOTOpBIE paHee He ObUIN Ypery/IMpoBaHbl HOPMaMH I1paBa; 2) oT-
MOYKOBAaHME OT OJIHOM WJIM HECKOJIbKMX OTpacjiell rpaBa rpyIi
NIPABOBBIX HOPM, PErJIaMeHTHPYIOMIMX OTIeTbHbIe BUIBI OOIIIe-
CTBEHHBIX OTHOIIICHUI U MPUOOPETAIONINX B CHUITYy STOTO 0COOBIE
IOPUINYECKUE CBOKCTBA.

Bmecte ¢ TemM Bompoc o TOM, KakuM 0Opa3oM BO3HHKAIOT
1 (pOPMUPYIOTCSI HOBBIE OTPAC/M, MONOTPACIN W HHCTUTYTHI,
ocTaeTcsl HeJOCTATOYHO MCCJIEJOBAHHBIM B TEOPETUUECKOM I1J1a-
He. He MeHee 3HaUMMBbIM MPEICTaBIISAETCA BONPOC, KOTa U IM0-
YeMy €CTh OCHOBAHMS CUUTATh, YTO C(hOPMY/IMPOBAHA HOBAsl OT-
pacip WM BO3HMK HOBbIA MHCTUTYT IPaBa.



FOpuanueckas Hayka 3HaeT JielieHre TIPABOBbIX UHCTUTYTOB
Ha KOMIUIEKCHbIE U MEXOTpacieBblie. KOMIUIEKCHbIE MHCTUTYTHI
O0OBEMHSIIOT HOPMBI B PaMKax OJIHOW OTpac/IM MpaBa, BKJII0YA-
IOII[ME 7IeMEHTHl HHOTO METO/Ia TTPAaBOBOTO PETyIMPOBAHMUS.

MesxoTpacieBble HHCTUTYThl BOSHUKAIOT Ha CTHIKE CMEKHBIX
oTpaciei rmpasa, 00 aloIIMX U3BECTHON OOLTHOCTHIO PEeryiu-
PYEMBIX UMH OOITIECTBEHHBIX OTHOIIEHUI +2.,

Bompoc o B3auMoneicTBuu HOpM KOHCTUTYIIMOHHOTO TpaBa
C HOpMaMHM JIPYTHX OTpacjiei mpaBa HENMOCPEJICTBEHHO CBSI3aH
C €ro XapaKTepUCTUKOW KaK BEIyIIel OTPaCc/bl0 HAIMOHAIBHO-
ro npapa. Baxuxefimme (hyHKIIMOHATIbHBIE OPUSHTUPbI KOHCTHUTY-
IIMOHHOTO TMpaBa — UHTErpallvs BCEX OTpaciell HallMOHAILHOTO
IpaBa B €JMHOE OPraHU30BaHHOE I1eJIoe, MPUIaHNE eMY KaueCTB
OpPraHWYECKON CHUCTEMBI, 2 BOXKHEUIIMMHU 33a4aMUA KOHCTHTY-
IIMOHHOTO TPaBa ABJISIIOTCS MIOCTAHOBKA TIeJIe ISl HAlMOHAJTb-
HOT'O TpaBa, OOIIENPaBOBOE IIe/ienoNaraHue, 3aKperieHue oc-
HOBOIOJIAraloIuX sl BCEX oTpaciei mpapa rneHHocTer +. KoH-
CTUTYIIMIOHHOE TIPABO SIBJISICTCS IMHCTBEHHON OTPACIIBIO MPaBa,
HOPMBI U UHCTUTYThI KOTOPOTO OJIHOBPEMEHHO B3aMMOJICHICTBY-
10T CO BCEMH OTPaC/IsIMM TTpaBa. DTo 0OYCIIOBJIEHO POJIbIO U 3HA-
yennem Koncturymmu Poccuiickont ®@eneparuu 1Jisi pa3BUTUS
BCETO POCCUICKOTO 3aKOHOATEILCTBA.

42 Cw.: Tlonennna C. B. KoMiuiekcHble MPaBOBbIE UHCTUTYTHI U CTAHOBJIEHNE HOBBIX
otpacrneii mpasa // IlpaBosegenue. 1975. Ne 3. C. 71-74.

5 Cm.: Kokoros A. H. KoHcTUTYLIMOHHOE NIPAaBO B POCCUICKOM IIpaBe: MOHATHE,
Ha3HauyeHue u crpykrypa. C. 15-18.



HopMmbl KOHCTUTYITMIOHHOTO TpaBa COBMECTHO C HOPMaMH OT-
pacieBoro 3aKOHOJATENbCTBA, a4 HEPEIKO M BMECTO HHUX BbI-
CTYMAIOT PEryJATOpaMU OOIIECTBEHHBIX OTHOIIECHUH, BXOJs-
IIUX B MpeAMeT oTpacieBoro perynvpoBaHus. [Ipu atom ma-
Tepraan3aiys KOHCTUTYIIMIOHHO — IPABOBBIX HOPM TOCpPE/-
CTBOM KOHKPETH3aI[MM COOTBETCTBYIOIIUX KOHCTUTYIIMOHHBIX
ujieil U MPUHIUIIOB B OTPAC/IEBOM PEryJIMpOBaHUU, B HOpMax
OTPAaC/IEBOr0 3aKOHO/IATEIIbCTBA SIBJISIETCS] UCKJTIOYUTENTHHO BaX-
HOUM, TeM CaMbIM YCWJIUBAETCs JIEMCTBEHHOCTh KOHCTUTYIIOH-
HO — MPaBOBOTO PEryIMpOBaHMs, B TOM YUCIIE 3a CUET HaJesie-
HUS CYOBEKTOB IMPABOOTHOIIIEHUH OOJiee IMUPOKUM HHCTPYMEH-
TapyeM 3allUThl CBOMX MPaB U HHTEPECOB. B HEKOTOPBIX ClTyvasx
HOPMBbI KOHCTUTYIIMOHHOTO 3aKOHOJIATEILCTBA B 00JIACTH MIPABO-
MPUMEHUTETbHON AesITeJIbHOCTU MOTYT 3aMEHSITh HOPMbI OTpac-
JIEBOTO 3aKOHO/IATesIbCTBA (HAlIpUMep, B CIydae UX OTCYTCTBUS
VI HEKOHCTUTYIIMOHHOCTH).

B opuanueckoil nureparype BBICKa3aHO MHEHHE O TOM,
YTO COBOKYITHBIW MPEIMET OTpaciell HallMOHAILHOTO TIPaBa sIB-
JII€TCS M IPEAMETOM KOHCTUTYIIMOHHO — MPABOBOTO PETYIUPO-
BaHMs. [IpeaMeT KOHCTUTYIIMOHHOTO MpaBa U IMpeaMeThl BeeX
MHBIX OTpaciedl HAIIMOHAILHOTO MpaBa «IPUHIMITUATIBHO COB-
MajialoT» B TOM CMBICIIE, YTO KOHCTUTYIIMOHHOE MIPABO MPUCYT-
CTBYET Be3Je, Ilie JAEHCTBYIOT OTpacid HAlMOHAJIBHOIO IpaBa.
Bmecre ¢ Tem mpeaMer KOHCTUTYLMOHHOIO MpaBa HE CBOIUT-
csl K TIpeIMeTaM BCEX MHBIX OTPAC/iell HAIMOHAJBLHOTO IpaBa.
OH, HECOMHEHHO, IIYpE.



JlefiCTBUTENIbHO, KOHCTUTYLIMOHHOE MPaBO COMAEPKUT HOp-
MBI, SIBJISIIOIIMECS] OCHOBOIOJIAraloMMU BO BCeX chepax KU3HU
Y KOTOPBIE CITy’KaT OCHOBOU (DOPMUPOBAHUS IPYTUX OOIIIECTBEH-
HBIX OTHOIIEHUI. DT HOPMBI SIBJISIOTCS Oa30BBIMU IS IPYTUX
oTpacJiel mpaga.

Hopwmei, 00pa3syoniiue HHCTUTYT — OCHOBBI KOHCTUTYIIMOHHO-
r0 CTPOsl, 3aKPEIUISAIONINEe OCHOBBl SKOHOMUUYECKOM, MOIUTHYE-
CKOM, COITMATTLHOM U IyXOBHOM KM3HU, HAXOAST O0Jiee KOHKPET-
HOE BOIUIOIIEHUE B IPABOBOM MHCTPYMEHTapUU COOTBETCTBYIO-
[IMX UHCTUTYTOB APYTMX OTpacieil npaBa — aJMUHUCTPATUBHO-
ro, rpaXJIaHCKOro, (pMHaHCOBOTO, TPYAOBOrO U Apyrux. Kpome
TOr'0, MHOTI€ HOPMBbI KOHCTUTYLIMIOHHOT'O IIPaBa, 3aK peIlIsIoIIre
oOIIMe TPHUHIIUIIBI, SBJISIOTCS OJHOBPEMEHHO HOPMaMH COOT-
BETCTBYIOIIMX OTpacyiey INpasa. Tak, KOHCTUTYLIMOHHBIM ITPUH-
1N (pe3yMIIus HeBUHOBHOCTU), B COOTBETCTBUU C KOTOPBHIM
«KaK/Iblii OOBMHSIEMBbIA B COBEPIIEHUM TMPECTYIUIEHUS] CUUTa-
€TCs HEBUHOBHBIM, TIOKA €ro BUHOBHOCTb He OydeT JIoKa3aHa
B MPEIyCMOTPEHHOM (pefiepaibHbIM 3aKOHOM TOPSIIKE U yCTa-
HOBJICHA BCTYMMBILIMM B 3aKOHHYIO CHITy TIPUTOBOPOM Cy/ia» (CT.
49 Koucrurynuu Poccuiickoint ®enepanun), siBJAsieTCs OTHOBPE-
MEHHO U MTPUHLIAIIOM YTOJIOBHOI'O MpaBa, ¥ YTOJIOBHOTO MTPOLIEC-
ca.

[TpaBoBbIe HOPMBI, BXOJAIINE B KOHCTUTYIITMOHHO — ITPABOBOI
MHCTUTYT — CUCTEMY TOCYAApCTBEHHOM Bi1acTH (r1aBa 6 Koncru-
tyuuu Poccuiickoit @enepanyn), onpeaessiioT CUCTEMY BbICHIMX
OPraHOB UCMOJHUTENILHOM BIACTH, 3aKPETUISIIOT OCHOBHBIE ITPUH-



UMbl ATIMUHUCTPATUBHOTO IPaBa.

KoHCTUTYIIMOHHOE TIpaBO, 3aKpervisisi KOHCTUTYIMOHHBII
CTaTyC Y TPUHIUIBI EATEJLHOCTH WCTIOJHUTEbHBIX OPraHoOB
BJIACTH, ONPEAEJISIET OCHOBBI ITPABOBOTO PETYIMPOBAHUS OTHO-
IIEHUI B YKa3aHHO chepe HOpMaMu aIMUHUCTPATUBHOTO Tpa-
Ba. B cBOl0 ouepenb aJIMUHUCTPATUBHOE MPABO, OCHOBBIBASICH
Ha KOHCTUTYIIMOHHBIX MPUHIIMIIAX OoJiee JeTaTbHO Peryivupyer
NOPAAOK OpPraHU3alvy U JeATEIbHOCTH UCIIOHUTENIbHBIX Opra-
HOB, UX (DYHKIIMHU, KOMIIETEHIIUIO B OJIUTUYECKON, SKOHOMUYE-
CKOH, COIMAITLHO — KYJITYPHOU cepax xku3Hu oOmecTBa. Kon-
CTUTYLIMOHHO — MPABOBBIE HOPMBI OMPEEISIOT OCHOBBI UHCTH-
TyTa OTBETCTBEHHOCTH OPraHOB UCIIOJIHATENILHOM B1acTh. Mexa-
HU3M 3TOW OTBETCTBEHHOCTU OoJiee AEeTAIbHO PeriaMeHTUpPYeT-
Cs1 B HOpMax aJIMUHUACTPATUBHOTO MpaBa.

3akperuisisi MPUHIUIBL OIJKETHOW CUCTeMbl Poccuiickon
denepanun 1 ee cyObEKTOB, MOJTHOMOYMSI OPraHOB rocynaap-
CTBEHHOM BJIacTH B cpepe OIKETHO — (PMHAHCOBBIX OTHOIIIE-
HUI, KOHCTUTYIIMIOHHO — MTPABOBbIE HOPMbI OMPEAEISIOT CONEP-
’KaHue (PUHAHCOBOTO mpaBa. Tak, HOpMbl KOHCTUTYIIMOHHO —
MPaBOBOrO MHCTUTYTA «(eiepaTuBHOE YCTPOUCTBO Poccuiickomn
denepanuum» (ct. 71, 72, 102, 103, 104, 106, 114) onpexnensior
OCHOBBI OI0[KeTHOTO TIporiecca. B coorBercTBum co cT. 114 Kon-
crutyuuu Poccuiickon ®enepanuu [IpaButensctBo Poccuiickon
denepanun pazpabarbiBaeT U npeacTaBisieT [ocynapcTBeHHON
Hyme denepanbHbIid OIOIKET M 0OOSCIIEYMBAET €r0 UCTIOHEHHE;
npezcTaBiser [ocymapctBenHoi [lyme otuer 00 WCHONIHEHUU



(enepanbHOrO OrOTKETA.

KOHCTUTYIIMIOHHO — MPaBOBbIE HOPMBI OTIPE/IENISIIOT TIPUHIIN-
bl TIPABOCY/IMSI 1 MEXAHMU3MBI 3aIUThI IIPaB U CBOOOJI YesioBe-
Ka u rpaxaanuHa B Poccuiickoit depeparun. 3akperisis B Kon-
CTUTYIIMM CHCTeMY CYJeOHOH BJIACTH, KOHCTUTYIIMOHHOE Ipa-
BO YCTAHABJIMBACT WUCXOMHbBIC MPUHITUIIBI TSI YTOJIOBHOTO Tpa-
Ba, YTOJIOBHOTO U TPaXkJIAHCKOTO Tporiecca. KOHCTUTYIIMOHHbIE
HOPMBI 3aKPEeTUISAIOT pa3inuHble (pOpMbl COOCTBEHHOCTH, MTPaBa
coOcTBeHHUKA. TeM caMbIM OHU SBJISIIOTCS 0a301 JIJIs1 pa3BUTHS
IPaXIaHCKOTO 3aKOHO/IATEILCTBA.

HopMbl KOHCTUTYIIMOHHOTO TpaBa 3aKPETUISIOT UCXOIHBIE Ha-
yana 15 3eMenbHoro npasa. Koncrurynus Poccuiickoit Pene-
pauuu (ct. 9, 67, 72) 3aKperuisieT OCHOBBI MTPABOBOIO cTaryca
3eMJIH, TIPUHIIVIT UCTIONIb30BAaHUS M OXpaHbl 3eMin. OveBuaHA
CBSI3b KOHCTUTYIIMOHHOT'O TTPaBa M C TAKMMHM OTPACIISIMHU, TTOAOT-
pacisiMM MpaBa, MHCTUTYTaMU, KakK SKOJIOTMYeCcKoe MpaBo, Jiec-
HOE TPaBO, BOJHOE MIPABO, MPABO HEAPOIIOIb30BAHUS U JPYTH-
MHU.

KOHCTUTYIIMOHHBIE HOPMBI, 3aKPETLISIONIME TPYIOBbIE U CO-
IMaJIbHBIE TIPaBa OIPeesIsSIOT Pa3BUTHE TPYIOBOTO MpaBa U Mpa-
Ba COIMAJILHOTO oOecrieueHus. Bece 6osee mMMpoKUM CTaHOBUTCS
CIIEKTP B3aMMOJCUCTBUSI KOHCTUTYIIMOHHOTO M MEKTyHapOIHO-
ro MmyOJIMYHOTO TIPaBa, BCE TeCHee CTAHOBUTCS UX B3aMMOBJISI-
Hue. C OIHONM CTOPOHBI, HAIIMOHATIBHOE MPAaBO, €r0 MPUHIIUIIHI,
UJIeV OKa3bIBAIOT BIIMsIHUE HA (DOPMUPOBAHUE MEKTyHAPOTHO —
MIPABOBBIX HOPM, a C JIPYTOi — HOPMBI MEXIYHAPOIHOTO TIpaBa



AKTUBHO BJIMSIOT Ha HALIMOHAJTIBHOE 3aKOHO/IATENIbCTBO, YTO OCO-
OEHHO SIPKO MPOSIBIISIETCS B c(pepe peryarMpoBaHUs PaB U CBO-
0011 YesIoBeKa M rpakJaHuHa*,

AHanu3 B3aMMOJEWUCTBUSI MHCTUTYTOB KOHCTUTYLIMOHHOIO
npaBa Poccuiickoit ®enepanuu ¢ IpyruMu oTpaciasiMyd U UHCTH-
TyTaMu IpaBa CBUJETEJICTBYET O €€ BEedyIIEel POy B CUCTEME
oTpacJjiey rpasa.

MOXHO OTMETUTb CIIEAYIOIINE TEHACHIMU B Pa3BUTHH CUCTE-
Mbl UHCTUTYTOB KOHCTUTYIIMOHHOI'O TIPaBa.

1. Cucrema MHCTUTYTOB KOHCTUTYLIMOHHOTO IpaBa Poccum-
ckoil depepanun He octaercss Hem3MeHHOW. C yclloKHEHHEM
Y Pa3BUTHEM OOIIECTBEHHBIX OTHOIIIEHUI aKTUBHO (DOPMHUPYIOT-
Cs1 HOBbI€, BUJJOU3MEHSIIOTCSI U COBEPILEHCTBYIOTCS AEUCTBYIO-
1€ UHCTUTYTHI.

2. OCOOEHHOCTBIO CHUCTEMbl MHCTUTYTOB KOHCTHUTYIIMOHHO-
ro IpaBa fBJSIETCS MX HepapXUyecKas IOCJeJ0BATENbHOCTD,
CTPYKTYPUPOBAHHOCTh, B KOTOPOW OCOOOE MOJIOKEHUE B CH-
Jy BaKHOCTH PETYJIUPYEMBIX OOIIECTBEHHBIX OTHOIICHHWH 3a-
HUMAIOT TaKue MHCTUTYTHI, Kak: «OCHOBBI KOHCTUTYIIMIOHHOTO
crposi», «[IpaBa 1 cBOOO/IBI YeIOBEKa U rpaxaaH1Ha», «KoHCcTH-
TYLUMOHHBIE MONPABKU U nepecMoTp KoHcTutymm».

3. IHCTUTYTHI KOHCTUTYLIMOHHOTO TIpaBa HECYT B ce0e MOIII-
HbIIl OPMEHTUPYIOUIMIA MOTEHIMAN AJIs1 Pa3BUTHS HALIMOHAJIBHOM
CHCTEMBI IIpaBa U OTPACJIEBOIO 3aKOHOJaTeNbCTBa. [IpuHIMIIE,

4 Cm.: Kontoxoa 1. A. Koncrurynmonnoe npaso Poccuiickoit @eneparum. Oomas
yacts. C. 67, 68.



3aJI0)KEHHbIE B KOHCTUTYIIMOHHO — TTPABOBBIX HOPMax, HAXOASAT
OTpaXkX€HUE B OTPACJIEBOM 3aKOHOJATENILCTBE, & MHOTME HOPMBI
KOHCTUTYIIMOHHOTO TpaBa SIBJISIIOTCS OJHOBPEMEHHO U OTpaciie-
BbBIMU HOPMaMH.

WHCTUTYTH KOHCTUTYLIMOHHOTO MPaBa HAXOASATCS B IIOCTOSIH-
HOM B3aUMOJIEHICTBUY MEKTy COOOM U C COOTBETCTBYIOIIMMU MH-
CTUTYTaMU JIPYTUX OTpacliel mpasa, MOCPEICTBOM Yero odecre-
YMBAETCS KOHKPETU3aIMsI HOPM KOHCTUTYLIMIOHHOTO TIpaBa B OT-
pacyieBOM 3aKOHO/IATENIbCTBE, UTO SIBJISIETCS BAKHBIM YCIIOBUEM
VX peaju3aliy Ha TPaKTUKE.



I'maBa 2
OcHOBBI IPABOBOI0
cTaryca JHYHOCTH

§ 1. MHCTHTYT rpa:kJaHncTBa

Bonpoc 0 MecTe MHCTUTYTa rpakJaHCTBA B CUCTEME OTpacien
1paBa SBJISETCS MPEIMETOM MHOIMX OT€YECTBEHHBIX HUCCIIEN0-
BaHMH ¢ koHIa 50—x rogoB XX Beka. B ¢BsA3M ¢ 3TUM B HacTO-
siiee BpeMsi chOPMUPOBATIUCH JIBA OCHOBHBIX HAYYHBIX TOAXO-
Jla K pelleHuIo JaHHOTo Boripoca. TlepBblil Moaxo/ 3akovyaeT-
sl B MIOHUMAHUM UHCTUTYTA IPaXJaHCTBA KaK COCTABHOW YacTh
OCHOB IPABOBOrO CTaryca JUYHOCTH. [JaHHAs MO3ULIMS HaIluia
HarOoJsiee MUPOKYIO MOAAEPKKY CPEId COBPEMEHHBIX YUEHBIX —
npaBoBen1oB (M. B. Baprien, 0. A. Tuxomupos, E. 1. Ko3zioga,
O. E. Kyradun, A. E. [Tocthukos, M. B. barnaii, B. O. Jlyuun).

OTMeTHM, YTO Ha CErOAHSIIHUM AEHb B HAYKE HE CIIOKUIIACH
€/IMHasl TPAKTOBKA MECTa COBOKYITHOCTH HOPM, PeryJUpYIOIIUX
OCHOBBI TIPABOBOI'O CTaTyca JUYHOCTH, B CUCTEME KOHCTUTYIIU-
OHHOTO IIpPaBa. JTO NPEKAE BCETO CBA3AHO C TE€M, KAKOW IIO-
3ULIMK TIPUJIEPKUBAETCS TOT UM UHOM MCCIIEAOBATENIb OTHOCH-
TEJIbHO MPU3HAHWS HAJIMYUS B HeW noporpacied. Tak, B yact-
HOCTH, PsiJl UCCIIeIoBaTesIel pacCMaTpUBAIOT OCHOBBI ITPABOBOI0



cratyca JITYHOCTH KaK HaubOosiee KPYIHBI UHCTUTYT KOHCTHUTY-
LIMOHHOTI'O MPaBa, B paMKax KOTOPOr0 MMEKTCSI COOTBETCTBYIO-
ume noguHctutyThl (E. Y. Kosnosa, O. E. Kyragun, M. B. Bap-
neH, M. B. barnaii). C gpyroi CTOpoHbI, HEKOTOPBIE Y4€HbIE—
KOHCTUTYIMOHAJIMCTBI OIPENEISIIOT Ha3BaHHYI0 COBOKYIHOCTh
HOPM B Kau€CTBE MOJOTPACIA KOHCTUTYLIMOHHOT'O TTpaBa, KOTO-
pasi, B CBOIO ouepe/ib, MOXKET ObITh pa3Jic/iecHa Ha WHCTUTYTHI
(YO. A. Tuxomupos, A. E. [loctaukos, B. E. Yupkun, P. B. En-
rudapsH).

Bropoi1 noaxon paccMaTpuBaeT MHCTUTYT FPaKIAHCTBA B Ka-
YECTBE CAMOCTOSTEIbHOIO MHCTUTYTAa KOHCTUTYIIMOHHOTO Mpa-
Ba. Tak, no MHeHuIo psija yuensix (. B. TageBocsH, B. E. Ynp-
kuH, A. A. IOroB), JOIycTUMOCTb TAaKOTO BBIACJIEHUS B pAMKAX
OTpacay OOBSICHSETCS Pa3IMUMsAME B 00beMax, Maciradax pe-
TYJUPOBaHUS, CTPYKTYPE, YUCIIE HOPM KOHKPETHBIX KOHCTUTY-
LIMOHHO — MPAaBOBBIX UHCTUTYTOB.

B cBs13u co ckazaHHbIM crienyet cornacutbes ¢ B. E. Yupku-
HBIM, YTO B POCCHICKOW HAy4YHOW W y4eOHOW JuTeparype Her
€IMHOW KJIaCCU(PUKAIIMY MHCTUTYTOB KOHCTUTYIITMOHHOTO MpaBa
IO UX COOEPKAHUIO.

[ToaToMy BoIpOC O [IeIEHUY KOHCTUTYIIMOHHOTO IpaBa Ha I10-
JOTPACiH, KaK ¥ mpodieMa MHCTUTYTOB, OCTAETCsl IUCKYCCUOH-
HBIM™,

Crnenyer OTMETHUTD, UTO, XapaKTepu3ysl rpakJaHCTBO, HEOO-
XOIMMO pa3inyarh €ro CyluHOCTb KaK MHCTUTYTa KOHCTUTYIIU-

S Com: UupkuH B. E. Koncruryuumonsoe rpaso Poccun. M., 2008. C. 20, 21.



OHHOT'O TMpaBa M Kak MPABOBOro sIBJIEHUSA. JTOT (DakT Harpsi-
MyIO BJIMSIET Ha COAEp:KaHUe IMpeaMeTa MPABOBOTO PEryIUpo-
BaHUsl PACCMaTPUBAEMOTO MHCTUTYTAa KOHCTUTYIIMOHHOTO Tpa-
Ba: 3JIeMEHTaMH MPABOBOIO MOJIOKEHUsI JIMYHOCTHU, €CTeCTBEH-
HO, CJTy’KaT MPaBOBbIE SIBJIEHUS, C TOMOILIBIO KOTOPBIX (PUKCUPY-
€TCsl PABOBOE COCTOSTHUE JIMUHOCTU B CUCTEME OOIIECTBEHHBIX
OTHOIIEHUN®,

B nocnennem ciyvae cienyer NpUHATh BO BHUMaHUE MO3U-
LIMI0 3aKOHOJATES1, ONPEIEIUBIIErO IPAXKAAHCTBO KaK YCTOMYU-
BYIO MTPaBOBYIO CBsI3b JiMla ¢ Poccuiickon Peneparyied, Bbipa-
XKAIOIIYIOCSI B COBOKYITHOCTH MX B3aUMHBIX MPaB U OOsI3aHHO-
creit (ct. 3 denepanbHoro 3akoHa ot 31 mas 2002 r. Ne 62—P3
«O rpaxganctee Poccuiickon ®epeparun» (ganee — Genepaiib-
HBIM 3aKOH O IPAXKAAHCTBE)). YUUTHIBASI, UTO KATErOpHs «Ipa-
BOBasl CBSI3b» TOKA HE SIBJISIETCS YCTOSIBILEHCS B TEOPUM TIpa-
Ba, IPaXJIAHCTBO B IOPUIUYECKON JIUTepaType TPaKTyeTcs Mo —
Pa3HOMY: Kak 3JIeMEHT MpaBOCYObEKTHOCTU YENOBEKa, CyOb-
eKTHBHOE TPaBO JIMIIA, 0CO00E MPABOOTHOIICHUE, TTPUHAICK-
HOCTh JIMIIA TOCYJApCTBY, MPUHAJICKHOCTD JIUIIA K HAPOIY ro-
Cy/1apCTBa, IPaBOBOE COCTOSIHUE JIMIIA, ECTECTBEHHOE COCTOSIHUE
yesnoBeka. «B kKoHedyHoM cuere, — otmevaer M. B. Bapnen, —
IPaX/IaHCTBO KaK MpaBOBasi CBA3b, KaK MPABOOTHOIIICHUE JTHOO
KaK MPaBOBOE COCTOSTHUE XapaKTepU3YyeTCsl Yyepe3 HEKYI0 COBO-
KYIMTHOCTb B3aMMHBIX IOPUIUYECKHMX TPaB M OOS3aHHOCTEN JIH-

¥ Cm.: Burpyk H. B. O6mas teopust mpaBoBOro monoxeHus Jugaocti. M., 2008.
C.24.



1[a ¥ roCy/1apcTBa, T. €. CBOAUTCS K IMPABOBOMY CTaTyCy I'pax-
JaHWHA B TOCyJapcTBe»*’. A MoToMy IpeaMeT peryIrMpoBaHUs
HEMOCPEICTBEHHO MHCTUTYTa I'PaKIaHCTBA ABJISIETCS OoJiee y3-
KUM, HeXeJM MOHUMAaHUEe IPaKJaHCTBA KaK MPaBOBOIO COCTOSI-
HUA*S, B IPOTUBHOM CJTy4ae OTAEUTh €ro OT MHCTUTYTA MPaBO-
BBIX OCHOB CTaTyca JIMYHOCTU ObUIO OBl BeChbMa 3aTPYIHUTEIIb-
HbIM. Tak, ucxons u3 cr. 1 PenepanbHOro 3aKOHa O I'pakaaH-
CTBE MPEIMETOM IMPABOBOIO PEryJiMpoBaHKsl 3aKOHA BbICTYIAET
He caMo rpaxaaHcTBo Poccuiickoin denepanu, a OTHOIIEHUS,
CBSI3aHHBIE C HUM, B YaCTHOCTHU, OCHOBAHUSI, YCIIOBUS U TIOPSIIOK
npuoOpeTeHus U MpeKpaiieHus rpaxaancTBa Poccuiickoit de-
Jiepalyu.

Cnenyer ormeruth, uto B Poccuiickorn depepaiu Kpyr
aKTOB, COJEpXKaIIMX HOPMBI MO BOIpocaMm rpaxaaHcTBa Poc-
cuiickoil ®epeparu, HeBeNWK. Tak, OTHOIIEHWS, CBSI3aH-
Hble ¢ rpaxaaHcTBoM Poccuiickoir denepaiuu, peryaupyror-
cs B niepByo ouepenb Koncrurtynueit Poccuiickoit ®enepanuu
or 12 nexabps 1992 r., denepanpabiM 3akoHOM OT 31 Mas
2002 r. Ne 62-®3 «O rpaxnancrBe Poccuiickont ®epnepa-
1un», 3akoHoM Poccuiickoit ®eneparuu ot 28 Hosiops 1991 r.

47 Baprer M. B. I'paxnanctso: Poccust u CHI': yue6. — mpakT. mocodue. M., 2010.
C.13.

% B s1om cmbiciie, Hanpumep, A. B. MenexuH, paccykjas O pa3sHOBHIHOCTSX
IOPUANYECKHX (DAKTOB, CIPABEIMBO OTMEYAET, YTO NMPABOBOE COCTOSIHKE HE B TOJI-
HOW Mepe 3aBHCHT OT BOJIM U JKeJIAHHUS CyOBEeKTOB NMpaBooTHomeHn:A. CM.: MenexuH
A. B. Teopus rocynapcrsa u mpasa. M., 2009. C. 298.



Ne 1948-1 «O rpaxnanctBe Poccuiickoi ®eneparwm» 4, Ioso-
JKEHUEM O TOPSIJIKEe PACCMOTPEHHUSI BOITPOCOB IpaxaaHcTBa Poc-
cuiickon Peneparyu, yreepxaeHHbBIM Yka3oM [Ipesnaenra Poc-
cuiickoii ®epeparu o1 14 Hos0ps 2002 r. Ne 1325, a Takxke
MeX TyHapOIHbIMU AoroBopamu Poccuiickoi ®epeparuu 1o Bo-
pOCaM rpakAaHCTBA.

OtnenbHBIE HOPMBI, 3aTparvBalolye BOMPOCH TPakAaHCTBRA,
HAIIUTM CBOE OTPaX€HUE B MHBIX HOPMATUBHBIX IMPABOBBIX aK-
tax: HanoroBom kopekce Poccuiickont ®eneparinu, Penepaib-
HOM 3aKoHe oT 15 aBrycra 1996 1. Ne 114—®P3 «O nopsaxe Bole3-
na u3 Poccuiickoit @enepannu u Bbe3aa B Poccuiickyio denepa-
uuio», GeaepanbHoM 3akoHe oT 24 mast 1999 r. Ne 99—-P3 «O ro-
cynapctBeHHou nonutuke Poccuiickoit depepaiiiu B OTHOIIIE-
HUM COOTEUECTBEHHHMKOB 3a pyOexoM», dengepaibHOM 3aKOHE
ot 5 monA 2010 1. Ne 154—-P3 «KoHcynbckuid yeras Poccuiickon
deneparn», 3akoHe Poccuiickoit deneparyin ot 18 okTs6ps
1991 1. Ne 1761-1 «O peabuauTanyu KepTB MOTUTHIECKUX Pe-
IIPECCUI».

B cBsi3u ¢ 3TUM 3aciykuBaeT BHUMAaHHWS TOYKAa 3PEHUS
M. B. BapneH, kotopasi pacCMaTpyBaET I'PaXk/IaHCTBO KaK KOM-
TUIEKCHBIN MPABOBOW MHCTUTYT, OTHOILEHUSI B paMKaX KOTOPO-
r0 pErIaMEHTUPYIOTCS HOPMAaMU Pa3JIMYHBIX OTpacied Mpasa.
[Ipu 3TOM €ro OCHOBY COCTaBJSIIOT HOPMbI KOHCTUTYIITMOHHOTO

4 B yactu proOpeTeH s WU MpeK pallieHus rpaxaaHcTea Poccuiickoit Penepanumn
JIMLIaMU, 3asBJIEHUS KOTOpbIX IO BompocaMm rpaxjaHcrsa Poccuiickoin ®eneparun
MIPUHSTH K PACCMOTPEHUIO JI0 BCTYIUTeHUs B ciity PenepaibHoro 3akoHa ot 31 mas
2002 1. Ne 62—®3 (11. 1 cT. 44).



MpaBa, perIaMEeHTUPYIOIINE IPAkKAAHCTBO KaK YCTOMUUBYIO TO-
JIMTUKO — ITPABOBYIO CBA3b (PU3MYECKOTO JIMLA C KOHKPETHBIM
rOCYJapCTBOM.

Hopmbl aAMMHUCTPAaTMBHOIO IpaBa OIpPEEIIsSIOT COoAepkKa-
HHUE MeXaHU3Ma pelleHus BOIPOCOB I'pakaaHCTBa (ITpuodpere-
HUsA, U3MEHEHU M YTPAThI IPaXIaHCTBA), 4 TAKKE B3AUMHOM OT-
BETCTBEHHOCTH CTOPOH — YYaCTHMI] TPABOOTHOILLIEHUH T'paKJaH-
CTBa. DTOM K€ LI CITy>KaT HOPMbl YTOJIOBHOTO U TPAKAAHCKO-
ro mnpasa.

Hopmbl MeXyHapOIHOrO IpaBa HallpaBJIE€HBl HA yCTpaHe-
HUE KOJUIM3U, BOZHUKAIOIMX MEX/1y HALIMOHAIbHBIM 3aKOHO/A-
TEJIbCTBOM Pa3IMYHbIX, OCOOEHHO COIpeeIbHbIX, TOCYAapCTB.
Wx npuopuret nepes mpaBOBbIMM HOPMaMU HALIMOHAJIBHOTO 3a-
KOHOJIATEJIbCTBA TaKXkKE CO3/1a€T OCHOBY ISl AEMOKPATUUYECKOTO
Pa3BUTHSI MHCTUTYTA TpaskaaHcTBa™.

[IpencraBnsiercs, OQHAKO, YTO MHCTUTYT IPAXKJAAHCTBA B CH-
Jy BecbMa OTPaHMYEHHOTO MpPeIMeTa CBOEro pPeryJMpOoBaHUs
HE MOXET ObITh ITPU3HAH KOMIUIEKCHBIM UHCTUTYTOM. B maHHOM
cllyyae pedb UJeT 00 OTHOCUTEIbHOW HE3aBUCUMOCTH €ro OT UH-
CTUTYTa OCHOB CTaTyca JIMYHOCTH, TO €CTh KaK O IPAaBOBOM $IB-
JICHUY UMEHHO KOHCTUTYLIMOHHOTO MpaBa MOCTONbKY, MOCKOJIb-
Ky MM OXBaThIBAIOTCS MCKJIIOUYNATENILHO BOIIPOCHI B3AUMOOTHOILIIE-
HUU JINYHOCTH U FOCYIapCTBa, IPUYEM HE B (POpME OJUUHEHU S,
a C yU4eTOM HaJIM4Msl Y HUX MpaB U 003aHHOCTEN, HOCAIIMX B3a-
MMHBII XapakTtep. B cBsi3u ¢ 3TUM HOPMBI AIMUHUCTPATUBHOTO

0 cm: Bapnien M. B. I'paxxnancro: Poccust u CHI'. C. 35.



IpaBa peryJupyloT He Ha3BaHHbIE B3aMMOOTHOIIEHH S, HO MOPs-
JOK OCYILECTBJIEHHS OPraHaMU FOCYJapCTBEHHO! BJIaCTH BO3JIO-
’KEHHBIX Ha HUX TOJHOMOYMH, a TaKXke MpaBa U OOS3aHHOCTH
(usmyUeckux JMI B MPOIEcce peaan3aliy THX MOTHOMOYHIA.
To ke camoe KacaeTcsi MeXKIyHApOTHOTrO IpaBa, yCTaHABINBA-
IOIIEro OOIIeNpU3HAHHbBIE MTPUHIAIBI M HOPMBI, TPAJUIIMOHHO
pacIpocTpaHsIoIIe CBOe UMIIEPAaTUBHOE AEHCTBUE HA Pa3Iny-
HbIE OTPAC/IM HAIIMOHAJILHOTO MpaBa. B 3ToM cMeIce Jiio6oii oT-
pacieBoi MHCTUTYT MOXET BKJIIOYATh B CE0s1 OT/Ie/IbHbIE HOPMBI
Pa3IMYHBIX OTpaciell MpaBa, B CBSI3M C YeM HEKOTOpbIE MCCIie-
JOBATENH MpeJIaraloT pa3inyaTh OTpacieBble MHCTUTYTHI ITpaBa
¥ 3aKOHO/IaTeJIbHbIE MEXOTpaciIeBble HHCTUTYThI, OTHOCSIIINECS
10 MpU3HAKaM MpeJMeTa U METO/Ia IPaBOBOTO PEryJIMpPOBAHUS
K pa3HbIM OTpacjsiM npasa’’.

C y4eTom TOro, 4to OTpacieBble MHCTUTYTHI MPaBa, KaK mpa-
BIJIO, (DOPMYIIUPYIOTCSI B CAMOCTOSITEIbHOM aKTe JMOO BKJIIO-
YaloTCsl B OJMH W3 Pa3[eioB HOPMATUBHOTO aKTa, OTMETHM,
YTO MIPABOBOE PEryIMPOBaHME WHCTHUTYTA TpakaaHcTBa B Poc-
cuiickoit Penepanyy HaILIO CBOE OTPAXEHUE B CHELMATbHOM
3akoHe — PeaepansbHOM 3aKOHE O TPaXkJaHCTBE, 3aKPENUBIIEM
IPUHIMIIBL, TOPSIOK MPHOOPETEHUsI U MPEKpalieH:si POCCHIA-
CKOTO TPaXXJAHCTBA, MOPSIOK OOKAJIOBAHUS PEIIEHUN O Ipak-
JaHCTBE M T. A. B CBSI3M C 3TUM OTHOCUTENbHAS «KOMITAKT-

S e Yepnakora JI. A. TeopeTHKO — MPaBOBbIe OCHOBHI MpPaBa MYHHULIMTIAJIBHON
coocrBenHoctH // KoHcTHTYyIMOHHOE M MyHHUIHNagbHoe npaso. 2009. Ne 23. C. 33;
Tyranos 0. H. HekoTopble acnekTsl olpesie/ieHs] MECTa BOEHHOTO IIpaBa B IIPaBOBOKI
cucreme Poccun // Poccuiickuii cynpsi. 2006. Ne 4. C. 47.



HOCTb» IPABOBOTO PEryJIMPOBAHUS PAacCMATPUBAEMOTO WHCTH-
TyTa 00yc/oBWIa creluduKy Kpyra crocodoB v ¢hopM peria-
MEHTAIIMK OTHOIIIEHWH, CBA3aHHBIX C rpaXaaHcTBOM. Takum 00-
pa3oMm, B JaHHOM CJTy4yae TeCHasl B3aMMOCBSI3b TOJIOKEHUI, BXO-
JSIIUMX B IVIaBbl 3aKOHA O TPAXIAHCTBE, UX B3aMMOJIOINOJHSIe-
MOCTb TaKXe YKa3bIBaeT Ha IeJIeCOOOPa3HOCTh BBIICJICHUS CO-
OTBETCTBYIOIIEr0 MHCTUTYTA B PaMKaxX KOHCTUTYIIMOHHOTO Tpa-
Ba*,

OOnamanvie JTMIIOM BCeH TOJTHOTOM TpaB M CBOOOJ, MPeEIo-
CTaBJISIEMBIX €My TOCYIapCTBOM, TpeOyeT ero puandecKOro
NPU3HAHKSA IPaXJTAHUHOM JIAHHOTO TOCY/IapcTBa Jie — ope. Boz-
HUKAIOIe B CBSI3U C 9TUM B3aMMHbIe 00sI3aTeNIbCTBa ToCynap-
CTBa M JIMYHOCTH JIOJDKHBI TIOJIyYMTh MAKCUMAJIBHO YE€TKOE HOP-
MaTUBHO — MIPABOBOE 3aKperIieHUe, TIO3BOJISIIONIEe pacCMaTpH-
BaTh TO MJIM MHOE JIMIO B KAueCTBE IpaKIaHMHA KaKoro-imoo
roCyapcTBa ¢ TOUKM 3pEHUs 3aKOHA JIaHHOTO rocyaapcTra. [1o-
9TOMY ISl UHCTUTYTA IPakIaHCTBA XapaKTEePHO UCIIOIb30BAHUE
NPEXe BCEro CrOcOOOB JIO3BOJICHUSI M MO3UTUBHOTO 00SI3bIBA-
HMS, YTO TMO3BOJISIET MOAPOOHO periaMEeHTUPOBATh TpaBa Jinia
B PEIIeHUH BOITPOCOB COOCTBEHHOTO I'PakIaHCTBA, C OJHOM CTO-
POHBI, a TaKKe IMPOIEAYPY NPUOOPETEHUsI U TOPSIIOK BBIXOIA
Y3 IPaXJAHCTBA — C JIPYTOM.

[Tpeobnaanvie UMIIEPAaTUBHOIO METOJA MPABOBOTO PeryJiv-
POBaHUS, XapaKTepHOE ISl OTPACIM KOHCTHTYIIIOHHOTO TIpaBa

52 Cwm.: Toncuk B. A., Heopuukos H. JI., Kaprun K. B. Cucremnoe TonkoBaHue
HopM npasa. M., 2010. C. 72.



B I1€JIOM, HE SIBJISIETCS] UCKJIIOUEHUEM U VI pacCMaTprUBaeMOro
uHctuTyTa. [loATBEpX)ICHNE STOMY MOKHO HAUTH B HEOOJIBIIIOM
YKCJIe HOPM JIUCKPEITMOHHOTO XapaKTepa, MPUCYIIUX 3aKOHO/A-
TEJILHOMY PEryJIMPOBAHUIO BOIPOCOB I'PaKJaHCTBA.

[okazaTeIbHBIM B TOM IJIaHE SIBJISIETCS] COBOKYITHOCTh HOPM,
PEryMpyIOIIMX MpeKpalleHue rpakaaHcTBa. B maHHOM city-
Yyae MOJXO0/, 3JI0OKEHHBI B OCHOBY MIPABOBOTO PEryIMpPOBAHMS
yTpathl rpaxkaaHcTBa Poccuiickoit Penepaiiviul, 1eMOHCTPUPYET
COOTHOIIIEHUE TIPEJeSIOB CBOOOIHOTO BOJICH3bSABICHUSI JIMUHO-
CTU U TOCYJIAPCTBA B MPUHSITUY PEICHHUSI TI0 YKa3aHHOMY BOITPO-
cy.

Tak, Hanpumep, cT. 19 PenepasibHOrO 3aKOHa O IpaxJIaH-
CTBE MpeLyCMOTpeIa BO3MOKHOCTb YTpaThl JIMLIOM TI'paKJaH-
CTBa B pe3yJibTaTe BbIXOAA M3 rpakaaHcTBa. Ha 310 ykasbiBa-
eT B ToM umcie npaBoBas nosunus Koncrutynmonnoro Cyna
Poccuiickort ®enepaiiu, cpopMyaupoBaHHasi UM B MOCTAHOB-
neHuu ot 16 mas 1996 r. no neny o npoBepke KOHCTUTYILIMOH-
HOCTH IyHKTa «I» cTatek 18 3akona Poccuiickon ®enepannn
«O rpaxngancre Poccuiickont denepanmm».

N3 nannoit nozuiimu Koncrurynmonnoro Cyaa Poccuiickoit
denepanuu 1 u3 cmeicia cT. 6 (4. 3) Koncrurynum Poccuiickoit
denepanyy BBITEKAET, UTO MPEKpalieHre rpaxaaicrsa Poccui-
ckoii desrepalii BO3MOXKHO JIMIIB MO IOOPOBOJIILHOMY BOJIEU3b-
SIBJICHUIO TPaXJaHWHA B YCJIOBHUSAX CBOOOMHOTrO BhIOOpA. [leii-
crBytoumii PenepanbHbelil 3aKOH O rpaxkaaHcTBe Poccuiickoi
deneparyu npey — CMaTPUBAET JIMIIb €IUHCTBEHHYIO (hOpMY



BBIXO/Ia U3 I'PAKJAHCTBA — HA OCHOBAHUH JJOOPOBOJILHOTO BOJIE-
U3BSBJICHUS O BBIXOZE IMyTEM IMOAAYM COOTBETCTBYIOIIETO MUCh-
MEHHOTO 3asIBJIEHUsI 0 YCTAHOBJIEHHOH (popMe, peltieHue Mo KO-
TopoMy npuHumaetcs audHo [Ipesunenrom Poccuiickon dene-
paiuu (4. 1 ct. 19, u. 1 c1. 29, cr. 33). Takum oOpazom, ¢akt
MPUHATHS FPpakAaHUHOM Poccuiickon ®Penepariii THOro, MHO-
CTPAHHOTO I'paXkJAHCTBA He O3HAYaeT caM Mo ceOe J0OPOBOIIb-
HOE€ BOJIEU3BSIBJICHUE O BBIXOAE U3 POCCUMCKOTO I'Pa’/1aHCTBA,
a mprodpeTeHure rpaxaaHnHoM Poccuiickort deniepaliui THOrO
rpak/IaHCTBA HE BJICYET 3a COOOM MpeKpalleHne IpaxaaHCTBa
Poccuiickon ®Peneparym.

C npyroii croponsl, B Poccuiickont @esiepaiiuu He JOIycKaeT-
Csl JIMIIEHUE JIIA POCCUIICKOIO TPakJaHCTBA Jake B KaueCcTBe
CAHKIIMY 32 COBEpIIIEHHOE JIUIIOM TipecTyruieHne™>. Tak, B cuny
4. 3 cr. 6 Koncrurymu Poccuiickon ®enepaiiii HUKTO HE MO-
KET ObITh JIMIIIEH CBOETO IPaKIaHCTBA.

Opnnaxko B Hactostiee BpeMsi B Poccuiickoi denepanum He pe-

33 Ormernm, 4To B HacToOsIIIEE BpeMsI JIMITICHUE TPaXIaHCTBa YIIOMUHAETCST HCKITIO-
yuTenbHO B 3akoHe Poccuiickoit Pepepanun ot 18 oktsiops 1991 1. Ne 1761-1 «O pe-
aOMJTUTALINK JKEPTB MOMUTHYECKUX PEIPECcChii», B COOTBETCTBUH CO CT. 1 KOTOpOro
TEPMHH «JIHIICHUE TPAKIAHCTBA» IPUMEHSICTCS [P TPAKTOBKE MOHSTHUS MOTUTHYE-
CKMX perpeccuil — Mep MPUHYKICHUs, IPUMEHSIEMbIX TOCYIAPCTBOM IO MOIUTHYE-
CKUM MOTHBAM ¥ OCYIIECTBIISIBIIUXCS TI0 PENIEHUSIM CYIOB U JPYTHX OpPraHoB, Ha-
JEJISABIMXCS CYNeOHBIMU (DYHKIIUSAMH, JINOO B aIMUHUCTPATUBHOM TOPSIIKE OpraHa-
MH HCHIOJIHUTEJIFHOM BJIACTH U JIOJDKHOCTHBIMH JIMIJAMH U OOIIECTBEHHBIMH OpraHHU-
3alMsAMK WM UX OpraHaMu, OOJNAJaBIIMMHU aAMHHHCTPATUBHBIME MOJTHOMOYHUSIMU.
Takum 00pa3oM, COIIACHO JICHUCTBYIOIIEMY 3aKOHOJIATEILCTBY TaKasi Mepa SIBJISICTCSI
HE3aKOHHOM 1 HEOOOCHOBAHHOM, a JIUII0, IOABEpPrieecs ei, TOAJIeKUT BOCCTAHOBIIE-
HUIO B YTPaYEeHHBIX VM TIpaBax.



1IeHa mpodiemMa, CBS3aHHAsI C yTPATOW PSIOM JIUII, POTUBIIMXCS
B CCCP u npoxusasmux Ha teppuropun PCPCP, rpaxgancrea
Poccuiickort ®enepaiy B pe3ysbTaTe HapyLIEHUH MTPOLELy bl
BbIJIJAYM MM MACNopToB, noinydeHHbIX umu 1o 2002 r. Mcxons
u3 cT. 10 PepepanbHOro 3aKOHa O IPAXKAAHCTBE MACIIOPT SBJIA-
€TCSl OCHOBHBIM JIOKYMEHTOM, YIOCTOBEPSIOIIMM I'PaXkJIaHCTBO
Poccuiickoii ®eneparuu, TakuM o0pa3oM, HEJICHUCTBUTEIBHOCTh
JOKYMEHTA, YAOCTOBEPSIOIIETO JIMYHOCTb, BBIAAHHOIO C Hapy-
IIEHUEM COOTBETCTBYIOIIEN NPOLeypbl, (PAaKTUUECKH MOBJIEKIIA
3a coOOM JimieHre rpakaancTBa Poccuiickort depeparum B aji-
MUHUCTPATUBHOM TOPsIIKE.

B nensx pemeHus ykazaHHOH MpoOsieMbl pa3padoTaH 3a-
KOHOITPOEKT, Mpe/roaraioinui BHeceHue n3MeHeHui B deje-
PAIBHBII 3aKOH O TIPaXJIAaHCTBE, B COOTBETCTBUM C KOTOPBI-
MU caM (PaKT JOOPOCOBECTHOTO TMOTYyYeHHUs] POCCUHCKOTO Tac-
noprta ObBIIUMH TpakaaHamu CCCP Oyner paccmarpuBaTbhest
KaK MOATBEPXKIEHNE UX MPUHAJIEKHOCTH K IpaxaaHcTBy Poc-
cuiickon ®Penepaunu. MIHbIMM cioBamMM, MTPOEKT ITPELYCMATPH-
BaeT BBEJCHHME HOBOTO OCHOBAHUSI JJisi MPUOOPETEHUS Tpak-
nanctBa Poccuiickont ®Pesepauyy — Mo CHeUMAIbHOMY YKa3a-
Hu1o PenepanbHOro 3aKOHa O IPaXkIaHCTBE, COIIACHO KOTOPO-
My Jinia, paHee spisBivecs rpaxgaHamu CCCP u nomyuyus-
e 1o 1 mons 2002 r. nacnopra rpaxaanuda Poccuiickon ®e-
Jepaly WK UHbIE TOKYMEHTBI, YJOCTOBEPSIOLINE I'PaKAAHCTBO
Poccutickoit Penepanuu, 6e3 coOMmoaeHUs TPOIeTyp, YCTaHOB-
JeHHbIX 3akoHoM Poccuiickon ®@eneparm Ne 1948—1, a Takxe



denepanbHBIM 32KOHOM O TPaKAAHCTBE, — SIBJISIOTCS TPakAaHa-
mu Poccuiickon ®egepanym.

OCHOBHBIE PUHIIUITBI MHCTUTYTA FPAXJIAHCTBA 3aKPETLJICHbI
B cT. 6 Koncruryimuu Poccuiickoint denepaniuu:

— rpaxmaHcTBo Poccuiickoii ®epepanmu npuodperaeTcs
U MpeKpaIiaeTcsi B COOTBETCTBUU C (heiepaibHbIM 3aKOHOM, SIB-
JISI€TCS €/IMHBIM M PABHBIM HE3aBUCUMO OT OCHOBAHUI MpUoOpe-
TEHUS;

— Kaxnpld TpaxganuH Poccuiickoir Penepaiuu oOnamaeT
Ha ee TePPUTOPHH BCEMHM IMPaBaMU U CBOOOJIAMH U HECET paB-
Hble OOSI3aHHOCTH, MpeaycMoTpeHHble KoHnctutyrmenn Poccuii-
ckoit deneparuu;

— rpaxxaanuH Poccuiickoit deepaiiiy He MOXKeT ObITh JIMIIEH
CBOETO T'PakJaHCTBA WU MIPaBa U3MEHUTH €ro.

O TecHOil B3aMMOCBSI3U WHCTUTYTA TPAKAAHCTBA C MHCTH-
TYTOM OCHOB CTaTyca JIMYHOCTH CBUJETEIbCTBYET BKJIIOYEHUE
psjia MOJIoXKEHUI O rpaxaaHcTBe B miaBy 2 KoHcrurynuu, 3a-
KPETUISIONIYI0 OCHOBBI TIPaB M CBOOOJI UesIOBeKA M TPaK/IaHM-
Ha. Tak, rpaxaanam Poccuiickoit denepanivu rapaHTupyercs 3a-
IIMTa U IOKPOBUTENILCTBO 3a ee npenenamu (4. 1 cr. 61), ycra-
HABJIMBAETCSI BOBMOXXHOCTh OOJIA/ITAaHUSI UMU JIBOMHBIM TPk IaH-
ctBoM (4. 1 c1. 62). IlpuHnunuanbHOe 3HAYEHNE UMEET TaKxke
HopMma 4. 3 cT. 62, B COOTBETCTBUU C KOTOPOM MHOCTPAHHBIE
rpakjiaHe M juua 0e3 rpaxJaHCTBa Mob3yloTcsi B Poccuiickoii
depepanuy MpaBaMu U HECYT OOSI3aHHOCTH HApaBHE C Ipax-
nanamu Poccuiickon Pepepanyy, KpoMe ClIy4daeB, YCTaHOBJICH-



HBIX (pe/iepajIbHBIM 3aKOHOM WJIM MEXyHapOAHBIM JI0OTOBOPOM
Poccniickon ®enepanyu. Ha3zBaHHBIM NPUHIMIT TPOCIEKUBACT-
Cs1 BO MHOTMX COBPEMEHHBIX KOHCTUTYLIUSIX: Tpask1aHaM MpeJio-
crapisieTcsl Oosiee MUMPOKUIl 0ObeM MpaB U CBOOOJ; B OTHOILIE-
HUM BCEX OCTAJIbHBIX, BKJIIOYAs MHOCTPAHLEB, MPOKHUBAIOIINX
Ha TEPPUTOPUU JAHHOTO rOCYIapCTBa, JOMYCKAIOTCS OTIE/IbHbIE
U3BATHSA .,

Takum 06pa3om, 4eTKoe OTTrpaHUYEeHUe UHCTUTYTA IPaxkJaH-
CTBa OT MHCTUTYTa OCHOB IIPAaBOBOI'O CTaTyca JMYHOCTU HE BCE-
Ia IpeAcTaBiIseTcsl BO3MOXHBIM. C Ipyrod CTOpOHBI, NHCTH-
TYLMOHAIM3alMsI KOHCTUTYIMOHHBIX HOPM He TpeOyeT ucuep-
NBIBAIOLIETO PEryJMpoBaHUs I'PyMIbl OOIIECTBEHHBIX OTHOILLIE-
HHIA. DTO MOKET ObITh OTAEIBHBIN Y4aCTOK OOIIECTBEHHBIX OTHO-
IIEHUI JaHHOTO BU/IA WM POJA: OTJE/IbHAs X Pa3HOBUIHOCTD,
UX HauOoJiee CylIeCTBEHHbIE CTOPOHBI UM JIEMEHTHI ™.

VYuuThiBas, 4TO MHCTUTYT TpaxJaHCTBA HAIPSAMYIO CBA3aH
C TaKUM TIOHSITHEM, KaK «TOCYJApCTBEHHBIN CyBEpPEHUTET»,
HEOOXOIUMOCTb €T0 yPEryIMPOBAHMU ST HCKTIOUNTEILHO BHYTPEH-
HUM 3aKOHOJATEIbCTBOM IOCYAAapCTBa BIIOJMHE onpasiaHa. Ogn-
HAKO CYIIECTBEHHOE BJIMSHME Ha Pa3BUTHE MHCTUTYTA T'paxk-
JAHCTBA OKa3blBAIOT TaKKE HOPMBI MEXAYHApPOJHOIO IpaBa.
10T (haKT 0OYCIOBIEH POJIBI0 MEKTYHAPOIHOIIPABOBOM 3aIIH-

M om: Bapxarosa E. 0. KommenTtapuit k Koncruryuuu Poccuiickoit ®enepaniyu.
M., 2010. C. 13.

3 Cwm.: Jlyuun B. O. Koncrurynuonssle UHCTUTYTHI // COBpEMEHHBII KOHCTUTYLIU-
OHaJM3M (10 MaTepuasiaM COBETCKO — OpuTaHckoro cummosuyma). M., 1990. C. 30.



ThI TIPAB JIMYHOCTH, B TOM YHMCJIE CBSI3aHHBIX C €€ TPaKIaHCTBOM.

AKTBI MEXTyHAPOJHOTO TIPaBa, yPEeryIMpOBaBIINE BOMPOCHI
I'PaX/IaHCTBA, YCJIOBHO MOXXHO TMOAPA3JeIUTh HAa JBE TPYIIIIHL:
YCTaHABJIMBAIOIIME CTAHIAPTHI ISl HAIMOHAJIBHBIX 3aKOHO[A-
TEJIbCTB, a TAKKE 3aKPEIUISIONIIe BOMPOCH MEKIOCYIapCTBEH-
HOTO COTPYAHUYECTBA 110 BOITPOCAM T'PaKIaHCTBA.

[MonoskeHus1 aKTOB MIEPBOM I'PYIIIBI HOCST JOCTATOYHO OOIIHIA
XapakTep, MHOTHE HOPMBI SIBJISIIOTCS AUCKPEIIMOHHBIMU. B yacT-
HocTH, CT. 15 BceeoOmei nekimapammu mpap desnoBeka (1957)%
rnacutT: «Kaxkaplii 4eJoBeK MMEeT ITPaBo Ha rpaxkaaHcTBo. Hu-
KTO HE MOXET ObITh IMPOU3BOJILHO JIMIIICH CBOETO I'PakJaHCTBa
WJIY TIpaBa U3MEHUTh CBOE TP JaHCTBO». KOHBEHIMs 0 TpaBax
pedenka (1989)%7 nocesieHa B TOM YKc/ie TPUHIIMIIAM TTPEIO-
CTaBJieHHs1 peOEHKY COOTBETCTBYIOIIMX MTPAB, CBSI3aHHBIX C MPH-
oOpeTeHreM WM OTCYTCTBHUEM Y HEro rpaxjaaHcrsa (cr. 7-8).
Takum 00pazom, ¢ OJHOU CTOPOHBI, FOCYJapCTBA 00sI3aHbI 00ecC-
NIeYnBAaTh MPABO JIMIIA HA U3MEHEHNEe CBOETO I'PakJaHCTBA (TIPH-
oOpeTeHue, TIpeKpalieHre, BpOop)3®, ¢ Apyroi — rpaxaaHCTBO

% MexayHaponHoe myOnuuHoe npaBo: ¢O. nokymentoB. T. 1. M.: BEK, 1996.
C. 460-464.

7 Cm.: IMpaBa gyenoBeka: co. MexayHap. goropopos. T. I (4. 1). YEuBepcaabHele qo-
roBopbl. Heio— Vopk i JKenesa: Opranmsaums O6bemunennsx Harwii, 1994, C. 193—
221.

B Cm.: TIpuHIUI CBOOOTHOTO U3MEHEHHS IPaXJAHCTBA SBJIAETCS OIHUM M3 OCHOB-
HBIX MPUHIIMIIOB MEXIyHApOIHOTO MpaBa, HallleJIINX CBOE OTPaKeHHUE B PsALe MeX-
JYHApOJIHO — MMPAaBOBBIX aKTOB, PETYJIMPYIOIIMX MPaBa YesoBeka: Bo BeeoOiel nexna-
parmu npaB venoBeka (1948); B Kouenruu o mpasax pedenka (1989); B KonpeHmuw,
PEryaupylolieil HEeKOTOpPbIe BOIPOCHI, CBSI3aHHBIE C KOJUIM3UEHN 3aKOHOB O I'paskK/aH-



SIBJISIETCS] TIPEATIOCHIIKON TMOTy4YeHUs JIUIIOM TOJTHOTO 0Obema
npas, CBOOOM 1 00SI3aHHOCTEH.

B 3TOM CMBICIIE HOPMBI MEXTyHapOJHOTO 1paBa, He 3aTparu-
Basi HAITMOHAJILHOTO 3aKOHOIATENLCTBA, MPU3BAHbI TAKKE Ypery-
JIMPOBATh Psifl BOMPOCOB, KOTOPBIE MOTYT BO3HUKHYTh B MEKIO-
CYAApPCTBEHHBIX OTHOIIEHHSIX: JBOMHOE TPaXKJAHCTBO, Oe3rpak-
JaHCTBO, CJIEJJOBAHUE TPaKIAHCTBY WICHOB CEMbH, OOECTICUeHIE
OJ1aronpUsATHBIX YCJIOBUI 7151 peain3aliiy I'paskiaHaMU pas3iny-
HBIX TOCY/IApPCTB MpaBa U3MEHEHUsI I'PaKIAHCTBA U Ip.

Tak, Hanipumep, cT. 1 EBponenckor KOHBEHIIMHU O Ipax/IaH-
ctBe (1997)%° ycraHaBIMBaeT MPUHIUIIBI M TPABIJIA, KacAIOIIH-
ecsl rpaxkJIaHCTBa (PU3UYECKHUX JIMII, ¥ MTPaBUJjIa, Peryaupylomiye
BOMHCKYIO OOSI3aHHOCTh B CIIy4yasix MHOXECTBEHHOTO T'PaX/IaH-
CTBa, KOTOPBIM JIOJKHO COOTBETCTBOBATH BHYTPEHHEE 3aKOHO/IA-
TEJLCTBO FOCYIAPCTB — YUACTHUKOB.

B cootBerctBumM ¢ nonoxeHusiMmu KoHBeHIMH, peryiupyio-
el HEKOTOPbIE BOIIPOCHI, CBSA3AHHBIE C KOJJIM3MEH 3aKOHOB
o rpaxaadcTie (1930)%°, kaxgoe rocyIapcTBO caMo OnpeessieT
B COOTBETCTBUU CO CBOMM 3aKOHOM, KTO SIBJISIETCS €r0 Ipak/ia-
Hamu. JI1060ii Bompoc 0 ToM, 00JIa/IaeT JIM JIUIIO TPakIaHCTBOM
KOHKPETHOTO IrOCYJapCTBa, OMpPEeAesseTcs B COOTBETCTBUM C 3a-
KOHO/IATEJIbCTBOM 3TOTO TOCyAapcTBa. [laHHOE 3aKOHOAATENb-

cree (1930), B EBponerickoil koHBeHIMU O TpakaaHcTe (1997) u npyrux.
% Cwm.: CIIC «KoncynprantlIlmoc».

0 Cm.: HeiicTBytomee MexxyHaponHoe mpaso. T. 1. M.: MockoBckuii He3aBUCHMBIi
MHCTUTYT MEXAyHapogHoro mpasa, 1996. C. 223-230.



CTBO TPU3HAETCS] IPYTUMH TOCYAapCTBAMH, B Cllyyae €ro co-
OTBETCTBUSI MEXIYHAPOIHBIM KOHBEHIMSM, MEKTyHAPOTHOMY
00BIYal0 U OOIIEeNTPU3HAHHBIM ITPUHITUTIAM TTPaBa, KaCAOIIUMCS
BOIPOCOB I'PaXJaHCTBA. VI3 aHAIOrMUHBIX COOOpaXKEHUIA TPUHSI-
Ta KoHBeHIMS O TpakJaHCTBe 3aMyXHel skeHIIUHBI (195 7)51,
paspelmBIiasi psiji KOJUIU3UI «B MPaBe U Ha TIPAKTUKE, OTHOCS-
IIMXCS K TPAXKIAHCTBY».

Takum 06pazom, 3akoHoaaTebcTBO Poccuiickoit @eneparuu,
KOTOpasi SIBJISIETCS] yYacTHUIIEH OOJBITMHCTBA HA3BAHHBIX MEX-
JIYHAPOJIHBIX AKTOB YHUBEPCAJILHOTO XapaKTepa, pa3BUBAETCS
C YYeTOM YCTAHOBJICHHBIX UMM IPABOBBIX MPHUHITUIIOB U CTaH-
JapTOB.

Kpome toro, Poccuiickoit deaepaiiiel 3akmo4eH psif ABY-
CTOPOHHUX M MHOTOCTOPOHHUX MEXJIYHAPOTHBIX JIOTOBOPOB,
KacalIuxcs rpakaaHcTBa. Ha3BaHHbIE TOTOBOPHI 3aTParMBaioOT
BOIPOCHI COKPAILIEHUs] IBOMHOTO I'PpakJaHCTBA %2, MpHOOpeTeHN s
Tpak/IaHCTBA B YIPOIIEHHOM TMOpsIKe®, a Takke HEKOTOpbie
Ipyrue (Harpumep, epeMelieHus Jinil 6e3 rpaIaHCTBa B Ipe-
nenax tepputopuii JloroBapuBarouxcsi rocyaapcts ). Bmecre

o1 Tam xe. C. 243-247.

62 B macrosmee BpeMs IeCTBYIOT B OTHOLIeHUsIX ¢ Monromnueii (1975), CnoBakueit
(1980), Pymbiaueit (1978).

% B macrosimee BpeMs IEHCTBYIOT B OTHOMIeHMsIX ¢ Kuprusckoit Pecry6mmkoit
(1996, 1999), Pecniyonukoii Kazaxcran (1995, 1999), Pecniyonukoit Benapyck (1999).

%4 B wactrocn, BpeMeHHoe corarienue ot 14 nexkabps 1994 r. mexay [IpaButess-
ctBoM Poccuiickoit ®eneparmm u [IpasutenscrBom Jlareuiickoi Pecry6mmku o mo-
€37IKax JIML, ABIABIIMXcs rpaxaaHaMu 0biBiero CCCP, MOCTOSHHO MPOKUBAIOIINX



C TeM B TaKHUX JIOTOBOPAX HE BCEIJIa YETKO 3aKPeryieH MeXaHu3M
B3aMMOJIEHCTBUSL CTOPOH, PsAJ U3 HUX JEMOHCTPUpPYET MpUMe-
pbl HE BCerja yIauHoro NpeofoieHUs] HEKOTOPBIX KOJUTU3HOH-
HBIX BOIIPOCOB, CBSI3AHHBIX C IPaXJaHCTBOM. Tak, Harpumep,
U3 psifia COIIalleHUH, y4acTHUIIEH KOTOPBIX siBjsieTcs: Poccuii-
ckas Penepanys, BHITEKaeT 0053aTebCTBO JJoropaprBaommxcs
CTOpOH rapaHTupoBaTh COXpaHeHUe rpaxkjaaHcTBa onHou Cro-
POHBI JI0 IPUHSTUS PEIIEHUs O IpUeMe B IPakJaHCTBO APYIoi
Croponsl. Takoro poma 00s3aTenbCTBA, HAIPUMEP, COAEPKAT-
cs1 B Cornamennn mexy Pecriyonukon Benapycs, PecriyOmm-
xoui KazaxcraHn, Keipresckoit Pecniyonukoit n Poccuiickoit ®e-
Jepaiyeit 00 yIpoIIeHHOM TOpsiiKe MPUOOpeTeHusl TpaskaaH-
ctBa (1999).

Opnako MexayHapoaHbsle norosopsl Poccumickon denepa-
MM, Kacalouyecsl MpeJoTBpaIleH!s BOSHUKHOBEHUSI IBOMHO-
o rpaXkJIaHCTBA, 3a(PUKCUPOBAITN MIPUHIIUII, COIJIACHO KOTOPOMY
BBIHECEHHE PEIIECHNs O IPUEME B IPakJaHCTBO 0fHON CTOPOHBI
BO3MOHO TOJIBKO 110OCJI€ TIPE/IbSBIECHUS CBUAETEbCTBA O BBIXO-
ne u3 rpaxaaHcTBa apyroi CtopoHsl. Takum oOpa3zom, JHIIO,
yTpaTHUBIlee I'PakAaHCTBO 0HOM CTOPOHBI, BPEMEHHO OCTAETCS
anaTpuioM 10 MOMEHTA MPUHSATHUS €ro B TPaXIAHCTBO JIPYron
CTOpOHBI, IIPU 3TOM Y HET'O MOTYT OTCYTCTBOBAaTh TapaHTUH MO-
JIy4eHus1 TpakAaHcTBa BTOPoil CTOPOHBI.

B JlatBuiickoii PecriyOnuke, He COCTOSIIIUX B POCCUICKOM MITH JIATBUMCKOM TpaIaH-
CTBE U He MMEIOIMX I'PaXkJaHCTBA TPEThEro rocyaapcTea, u3 Jlareuiickoit Pecryomm-
k1 B Poccuiickyio @enepariuio 1 BO3BpAIEHNN K MECTY MOCTOSIHHOTO TTPOKUBAHUS
B JlarBuiickoii Pecriyonvike.



CornacHo 1. «B» cT. 20 ®PenepanabHOroO 3aKOHa O I'PakJaaH-
CTBE BbIXOJ U3 IpaxaaHcTBa Poccuiickon denepanyivi BO3MOKEH
TOJIKO B CJTyvae HAJU4KS Y JIUIAa UHOTO TPaKIAHCTBA UJIM Ta-
pPaHTHUI ero MproOpPETeHusl, a TaKkKe MPU OTCYTCTBUM MHBIX OC-
HOBaHWIA, MPETyCMOTPEHHBIX T1. «a» U «O» cT. 20 PenepaibHOTO
3aKOHA O TPaKJAHCTBE.

Hcxonst U3 U3/105KEHHOTO, COOTBETCTBYIOIINE IOKYMEHTHI MO-
I'YT MOATBEPAUTD JIMIIb BO3MOXHOCTh MPEJOCTABICHUS TPax-
nanuny Poccuiickori depepaliid MHOTO I'paXkJaHCTBA, OJHAKO
HE TApaHTUPYIOT, YTO OHO JIECTBUTEINILHO OYJIET MPEIOCTABIICHO.

Takum 00pa3oM, MOXHO ceaTh BHIBOJ O TOM, UTO B HACTO-
siiee BpeMsl OTCYTCTBYET UETKOE TOJIKOBaHWE TEPMUHA «TapaH-
TUM TIPEIOCTABICHUs I'PaXJIaHCTBa», KOTOPOE JTOJKHO TpHMe-
HATHCA B COBOKYITHOCTH C HOpMaMH CT. 22—23 denepanbHOro 3a-
KOHA O TPaKIaHCTBE, IOMYCKAIOIIUMU OTMEHY PEIleHHs O MpHe-
Me B rpaxkaaHcTBo Poccuiickoit denepaliviv, a Tak:ke MK TyHa-
pomHbIMU 0OOs13aTeibeTBaMu Poccuiickon depepanyu.

Tak, rapanTreil MprOOPETEHNS IPaXJAHCTBA HE BCEr/ia MO-
KET SIBJIATHCS MHUIIMUPOBAHHBIN MTPOIIECC MONTYyUYEHU s TPaKJaH-
CTBA APYroro rocyaapcTna, MOCKOJIbKY B UMCIIO YCIIOBUH €ro Mpu-
0o0peTeHusT MOKET BXOJWTD, HAITpUMEP, HAJIMUKE Y JIMIIA JI0Ka3a-
TeJIbCTBA OTCYTCTBHSI MHOTO I'PaXKJAHCTBA. AHAJIOTMYHBIM 00pa-
30M HeJIb3s1 CUMTATh TAKOW TapaHTUEN COOTBETCTBUE JIUIIA, Kela-
IOIIEr0 CMEHUTh T'PAXkJIAHCTBO OJHOIO T'OCY/IapCTBa, BCEM YCJIO-
BUSIM, MPEyCMOTPEHHBIM 3aKOHOM JIPyroro rocygapcraa, IMo-
CKOJIBKY TTOJTyYeHHUE TPaKIaHCTBA €CTh Pe3y/IbTaT JOOPOBOJIBHO-



r'0 BOJIEU3bSIBJICHUS JIMIA, UMEIOIIETO B TAKOM CTy4ae BO3MOXK-
HOCTb OTKA3aThCsl OT HAMEPEHUS MOJIyYUTh HOBOE IPAKAAHCTBO
Y CTaHOBSAIIETrOCs, TAKUM 00pa3oM, anarpuaom. VHbIMU clioBa-
MU, BKJIIOUEHUE «TapaHTUI MPUOOPETeHHU s TPakIaHCTBA» OJIHO-
r0 rocy/lapcTBa B KayecTBE YCJOBHUS BBIXOA U3 I'Pa)kJaHCTBA
APYroro HeceT B ceOe MOTEHIMATbHYI0 BO3ZMOKHOCTh HapyIle-
HUSI TPUHIIMIA HEPEPHIBHOCTY IPAKIAHCTBA, A TAKKE YBEINYE-
HUS YMCJIa JIUL], HE UMEIOIIMUX I'PaKAaHCTBA.

C npyroit CTOpOHBI, TAKOE YCJIOBHE MO3BOJISIET N30ekKAaTh CU-
Tyal[ul, KOIZa OIHO TOCYJAapCTBO HE IMO3BOJISIET JIUIY BBIATH
U3 CBOETO IPaXkJAHCTBA, TaK KaK JIMIIO ellle He MPHUOOpesIo rpax-
JAHCTBO JIPYIOro rocylapcrsa, a Ipyroe rocyiapcrso, B CBOIO
ouepe/ib, OTKA3bIBAETCS MPUHSATh €r0 B CBOE I'PAXJAHCTBO, TMO-
CKOJIBKY JIMIIO HE BBIIILIO U3 IPaXJAAHCTBA EPBOI0O roCcyaapcTBa.

[IpencraBnsieTcsi, 4TO HAWIYYIIMM BapUaHTOM BOCIOJIHE-
HUSI YKa3aHHOTo Mpo0esia sIB/ISIeTCs] BHECEHUE B 3aKOHOAATE b~
CTBO CTpaHbl, IPEAyCMaTPUBAIOILIEE B KAUECTBE YCIIOBUS BBIXO-
Ja U3 CBOETO I'paKAaHCTBA HAJIMYHME TApAaHTUN MPUOOPETeHUs
IpaXx/IaHCTBA JAPYTOro rocy1apcrBa, COOTBETCTBYIOIIMX U3MEHE-
HUH, COAEpKAIIMX IPUMEPHBIM NIEPEYEHb TAKUX IApaHTUH.

Crnierupuka paccMaTpyuBaeéMOro KOHCTUTYLMOHHO — MPaBo-
BOI'0O MHCTUTYTa NpUMEHHUTENbHO K Poccuitickon Penepanuu
MPOSIBJISIETCS TAKKE B TOM, YTO HECMOTPSI Ha (peJIepaTUBHBIN Xa-
pakTep rocygapcTBeHHoro ycrpoicrBa, Koncrturynms Poccuii-
ckout denepanuu 3aKpervsia MPUHIIMIT €IUHOTO IpaskJaHCTBA (4.
I ct. 6). B cBa3u ¢ 31M B Poccuu He CyIIecTByeT pasjIMyHbIX



rpaxaaHcTB cyobekToB Poccuiickoii Penepanuu u @eneparnyu,
Kak Hanpumep, B CIIIA. Kpome Toro, perympoBaHue rpaxaaH-
CTBA HAXOAMTCS B MCKJIIOUUTENBHOM BejieHun Poccuiickon ®e-
Jepalyu, MO3TOMY BOIIPOCH! I'PaXkJaHCTBA OTHOCATCS K KOMIIe-
TeHLIMU (pefiepabHbIX OPraHOB TOCYJAPCTBEHHOU BJIACTH.

OTmeTnM, YTO paHee KOHCTUTYLIMU psiia PecinyOlIuK B CO-
craBe Poccuiickoit depepaiiuy 3aKperuisiv peciyOIMKaHCKoe
IPaX/IaHCTBO, YTO HEW30EKHO BJIEKJIO 3a cOOOW psifi MpaBo-
BbIX KOJUIM3UA. B cBsizu ¢ mpunHsituem denepaibHOrO 3aKoHa
0 TpaXkJIaHCTBE, He MPeyCMaTPHUBAIOIIETO IPaKIAHCTBA CyObeK-
ToB Poccuiickon Penepaiiyivi, COOTBETCTBYIOIIUE MOJIOKEHUS OC-
HOBHBIX 3aKOHOB pecryOIuK ObLIM MPUBEIEHBl B COOTBETCTBHE
¢ penepaIbHBIM 3aKOHOIATEILCTBOM .

65 3HauMTesBbHYIO POJb B 9TOM BOIIPOCE ChIpajia Takxke IpaBoBas nosuuus Kon-
crurynuonHoro Cyna Poccuiickoit ®enepauuu, orpakenHasd B ero IlocraHoBneHun
ot 7 mons 2000 r. Ne 10-I1 «Ilo meny o mpoBepke KOHCTUTYILIMOHHOCTU OTJEJIbHBIX
nonoxennii Konerurynun Pecryonuku Antait u ®@epepanbsHoro 3akoHa «O0 o0mmx
NPUHINIAX OPraHW3allNK 3aKOHOJATENIBHBIX (TIPEJCTABUTENIBHBIX) U HCIIOMHUTENb-
HBIX OPTraHOB rOCYJapCTBEHHON BIacTé cyObekToB Poccuiickoit denepanmn”, a Takxe
B onpeneneHusax ot 27 uioHsa 2000 r. Ne 92-O «Ilo 3ampocy rpynmsl JemyTaToB
T'ocynapcrBenHoit [Iymbl 0 nipoBepke cootBerctBust KoHcrutynmu Poccuiickont ®e-
Jepanyy OTAeNbHBIX monoxeHuit Koncruryimii Pecriyonmuku Anpires, PecriyOmuku
Bamkoprocran, Peciyomuku Warymerns, Pecrryonuku Komu, Pecmy6omxu Ceep-
Hast Ocerust — Ananus u Pecniyonmiku Taraperan”, ot 19 anpens 2001 r. Ne 65-O
«ITo xopmaraiicTBy nomHoMouHoro npeacrasutesns [Ipesunenta Poccuiickoit Penepa-
1mu B IIpuBomkckoM denepatbHOM OKpyre 00 O(HMIMaIbHOM Pa3bsiCHEHUH OIIpe-
nenenust Koncrurynuonnoro Cyna Poccuiickoit @epepauun ot 27 mionst 2000 rona
IO 3ampocy Ipynmnsl AenyTtatoB ['ocynapcTtBeHHOR lymbl O TPOBEPKE COOTBETCTBUSA
Koncrurynun Poccniickoit ®enepanun oTaenbHbIx nonoxeHuil Koncrurynuii Pec-
nyormky Anpiresi, Pecrryonmkn Bamkoprocran, Pecrryomkn Warymerns, Pecry6mm-



Opnnako cr. 21 Koncrurynum Pecniyonuku Tarapceran mpo-
JOJDKaeT CofepkaTh TMOJIOKEHHS O rpaxkaaHcTBe PecryOmmku
TarapcTaH, B COOTBETCTBUM C KOTOpbiMU PecryOnuka Tatapcran
MMEET CBOE I'paXJaHCTBO; I'paxJaHuH Poccuiickort depepanyu,
MIOCTOSTHHO TMPOXKUBAIOIINI Ha Tepputopun Pecriyommku Tarap-
CTaH, sIBJisieTcs rpaxaaHnuHoM PecrryOmvku TaraperaH; rpaxkia-
HuH PecriyOnuku TatapcTaH offHOBpeMEHHO SIBJISIETCS] Tpakaa-
HuHOM Poccuiickoii ®eneparm®.

BmecTe ¢ TeM KOHCTUTYLIMOHHOE TTPOBO3IJIALIIEHHUE €MHCTBA
Y paBEHCTBA IPakAAHCTBA Ul Beex rpaxiaad Poccuiickon Pe-
Jepalvy He TPEensATCTBYeT TOMY, UYTOObI Ha TEPPUTOPUSIX OT-
JenbHBIX cyObeKToB Poccuiickoit depepaiiun npegocTaBisiiuch
JOTIOJTHUTENIbHBIE JILTOTHI B OCYIIECTBIEHMHA KaKUX-JIMOO TMpaB
¥ CBOOOI. 371eCh peyb UJIET O PaCIIMPEHU TaPAHTHI TTPAB U CBO-
60ox, ycraHoBieHHbix Koncrutynueii Poccuiickoi ®eneparvin .
VYuuTbiBas, 4To 3aKOHOAATENHCTBO PeciyOonuku TatapcraH B 1ie-
JIOM TPUBEJIEHO B COOTBETCTBUE C (peiepalIbHbIM, MOXHO CHE-
JIaTh BBIBOJI, UTO 3aKperuieHre rpaxaancTsa Pecrryomku Tarap-
CTaH B €€ KOHCTUTYLIUU SIBJISIETCS IEKJIAPATUBHBIM U HE BJIEYET

ku Komu, Pecriyonmuku CeBeprasi Ocetust — Ananus u PecryOnuku Tataperan”s.
HasBannsie pemienust Koncrurynmonsoro Cyna P® copepxar BbIBOJ O TOM, UTO Ha-
cenenne Poccuiickoit ®ezmeparmut «pactipeelieHo» 10 TepPUTOPHSM ee CyObeKTOB,
B TOM YHCIIe PECIyOJIMK, YTO TOBOPUT 00 OTCYTCTBHYM KOHCTUTYIIIOHHBIX OCHOBAaHMIA
IS YCTAHOBJICHUSI PECITYOIMKOM CBOETO I'PakJaHCTBA, OTIMYHOTO OT (helepasbHOrO.

% Cwm.: Koncrurynus Pecriyonuku Tataperan ot 06 HostOpst 1992 r. // PecriyOnuka
Tatapcran. Ne 87-88. 30.04.2002.

7 Cm.: ABakbsn C. A. Poccust: TpaxJIaHCTBO, NHOCTPAHLBI, BHEIIHASA MUTPALIUS.
CII6., 2003. C. 37, 38.



3a cOOOM TpeIoCTaBlIeHHe 0cOO0ro craryca Jiis kureneil Pec-
myOMuKy.

9P PEKTUBHOCTb MPABOBOTO  PETYIMPOBAHUS WHCTUTYTA
I'paX/IaHCTBA BO MHOTOM 3aBUCHUT OT IOJIHOTHI OXBaTa JeUCTBY-
IOIIMM 3aKOHOJATEbHBIM PEryJIUPOBAHUEM COOTBETCTBYIOIIMX
o0IIecTBeHHbIX OTHOIIeHuH. Tak, Hanpumep, B psifie CTpaH CH-
cTeMaTru3allysi TPaBOBOI'O MacCUBa BbIPA3WJIACh B PUHSTUU KO-
JEeKcoB O rpaxnaHctBe (Ppanims, benbrus, Akup u ap.).
B 3TOM CMBIC/IE B HAyKe MHOTJa BBICKA3bIBAIOTCSI MHEHMS O TIO-
JIE3HOCTH JAHHOT'O OIbITa 1 Aist Poccun®®,

HevictBuTeNibHO, PeepaibHbIN 3aKOH O I'PaXkIaHCTBE HE CMOT
MOJTHOCTBIO OXBAaTUTh BECh MACCUB HOPM, HaITpaBJIEHHbIX HA ype-
T'YJIMPOBAaHUE BOIIPOCOB, CBSI3aHHBIX C POCCHUICKUM T'pakJaH-
CTBOM. Mexkay Tem cielyeT NpU3HaThb BECbMa BBICOKMU YpPO-
BEHb cllokuBIIerocs: B Poccuiickoit ®eepanum 3aKOHOAATENb-
HOTO PEeryJupoBaHus B yKa3aHHOU cdepe.

Hanpumep, denepanbHblil 3aKOH O TpaXJIaHCTBE B IIE€JIOM
HE COIEPXKUT CITydad, Korjaa peOeHOK, POAMBIIMIACS HAa TEPPH-
topuu Poccuiickori deaeparu, He TpUOOPETAET IrPaxkIaHCTBO
Poccuiickorn denepaiii aBTOMAaTUYECKU MO poskaeHuto. Mc-
KJIIOUEHUEM SIBJISICTCS CUTYalldsl, KOrja peOeHOK, POAMBIIUNACS
Ha tepputopun Poccuiickonn ®enepanyivi, CTAHOBUTCS arlaTpu-
JIOM TIPH YCJIOBUH, YTO 00a €r0 POIUTENIS He SIBJISIOTCS €€ TPak-

8 Cwm., Hanpumep: I0ros A. A. I'paxnancrso B Poccuiickoit ®enepanyu: pa3Mblii-
JIeHns1 00 YHUKAJIBHOM IpaBoBOM (peHOMeHe // AnBokatckas mpaktuka. 2009. Ne 1.
C.42.



JJaHaMU M He MTPOXKUBAIOT HA €€ TEPPUTOPUH.

Kpome toro, nercTByoiee npaBoBoe peryImpoBaHUE BOIPO-
coB rpaxaaHcrBa Poccuiickon ®enepanmu, kacawoieecs yciao-
BUI NIPUOOpPETEeHUsI TAaKOro I'PakIAaHCTBA, MPEJOCTABISIET BO3-
MOKHOCTb MOJIyY€HUsI POCCUHCKOTO I'pa)IaHCTBA BechbMa IIIH-
POKOMY KPYTY JIMI] KaK MO POKACHUIO, TAK U B pe3yJibTare Mpu-
eMa B rpaxjaaHcTBo. OTMETUM TaKXke, YTO 3aKOH He JIOMyCKa-
eT cly4aeB, Korja Jiio0oe XOJaTaiiCTBO O MpHeMe B IpaxkaH-
CTBO MOET ObITh OTKJIOHEHO B OTHOIIIEHHUH JIUII, XO/IaTalCTBYIO-
KX O MTPUEME B TPaKIaHCTBO, P COOMIONCHUY UMH BCeX (Pop-
MaJIbHBIX TpeOOBaHMIA, 3aKperyieHHbIX PeepabHbIM 3aKOHOM
O IrpaXk/IaHCTBE.

Crnenyer NoqYepKHYTh, UTO MPABOBOE PETYJIMPOBAHIE UHCTH-
TyTa rpaxkaaHcTBa Poccuiickoit depepariut BOCIIpUHSLIIO OOJTb-
IIMHCTBO OCHOBHBIX HOPM MEXJYHAapOAHOro mnpasa. B wyact-
HOCTHM, B POCCUWCKOM 3aKOHOJATEIbCTBE HAIIUIM CBOE OTpaXkKe-
HUE NPUHIUIBI €IMHCTBA TPAKAAHCTBA CEMbHU, HEIUCKPUMUHA-
[[UU TIPU Tepeiave rPakAaHCTBA, HETIPEPhIBHOCTHU IPaXkIaHCTBA,
npeoTBpaiieHusi Oe3rpaxaancTBa u japyrue. OTCyTcTBHE Xke
MPSIMOTO 3aKPEIUIEHUs] HEKOTOPbIX U3 HUX B 3aKOHOJATEIbCTBE
Poccutickoi ®epeparu He MOXKET ObITh IIPU3HAHO KaK HE OTBE-
yaouiee TEHACHIMSAM Pa3BUTHS MEXKIyHAPOIHOTO MpaBa.

Tak, B 3akoHe o rpaxnaaHctBe Poccuiickonn Penepanuu
HE YpEeryJMpOBaHbl Cllydyau aBTOMATUYECKOTO MPEeJOCTABJICHUS
POCCHICKOTO TpakaHCTBA peOEHKY, pOIMBIIEMYCsS Ha CyIHe,
iasapomem nog ¢guarom Poccniickon Peneparyu, wim Jieta-



TEJIbHOM arllfapare, 3aperucCTpUupOBaHHOM Ha €€ TEPPUTOPUH.

Opnako cormacHo 1. 4 cr. 33 BosaymHoro komekca Poc-
cuiickoil Penepann® BO3AYyIITHOE CYHO, 3aperMCTPUPOBAHHOE
WIA YYTEHHOE B YCTaHOBJIEHHOM nopsake B Poccuiickoir Pe-
Jepaiyu, TpuoOpeTaeT HAIMOHAIBHYIO MPUHAMJIEKHOCTh Poc-
cumickor Penepanvivi. AHAJOTMYHbIE TOJIOKEHUS COAEPKATCS
B Konekce Toproeoro MoperuiaBanust Poccuiickoit ®depeparum 7°,
YCTAaHOBMBILIEM IIPaBUJIO, COITIACHO KOTOPOMY CY/HO, NOJb3YI0-
nieecs mpaBoM IuiaBaHus nox ['ocynapcrBeHHbiM (iiarom Poc-
cumckor denepanmu, nMeeT HaUMOHAILHOCTL Poccuiickon de-
Jepaiyu, 1 Ha00OpOT, CYJHO, UMEIoINee HAIlMOHAILHOCTh Poc-
cuiickoii Peneparnu, 06s13aHO HectH ['ocymapcTBeHHbIH hiar
Poccuiickont ®eneparum (ct. 17).

Takum 00pa3oM, pOCCHIICKOE 3aKOHOAATEIbCTBO MPHJICPKU-
BAETCSl IOPUCAMKIIMOHHOTO MOAXOAAa K OMPEJeNIEHUI0 rocyaap-
CTBEHHOU Tepputopuu: topuciukiusa Poccuiickon ®enepaunu
pacIipocTpaHsieTcs Ha CyAa, 3aperucTpupoBaHHble B Poccuiickoi
®enepaunu u Hecyme ['ocygapcrBenHbid ¢ar. CiiegoBaTesib-
HO, Jie — Iope OOpT TAaKOro Cy/Ha MpU3HaeTcs Tepputopueit Poc-
cuiickoil Penepanuy, a JIMLO, POKACHHOE Ha TAKOM CYJIHE, ITPU-
oOpeTaeT pOCCUNCKOE TPakAaHCTBO aBTOMATHUYECKH TI0 POKIe-
HUIO B COOTBETCTBUHU CO CT. 12 PenepasibHOro 3aKOHa O rpax-
JTAaHCTBE.

Ha3zpaHHble TpaBUjIa TaKke COOTBETCTBYIOT HOPMaM MEKY-

% Cm.: C3 Pd. 1997. Ne 12. Cr. 1383.
70 Cm.: C3 Pd. 1999. Ne 18. Cr. 2207.



HapOJHOIO IpaBa, B epByIo ouepep cT. 6 Konsenimu Opranu-
3arun OO0beiMHeHHBIX Hatnit 00 yCIIOBUSIX pEerucTpaIiiu CyJ10B
(1986)!, onpenenuBiieii oOIIMe MpaBuia ONpeIeeH!s HAIO-
HaJIbHOM NIPUHA/JIE)KHOCTH CYHOB.

K onHOMY 13 BaXHEHMIIIMX MPUHIUIIOB MEX IyHAPOIHOTO Ipa-
Ba, NOC/IEAOBATEIbHO MPOBOAUMBIX POCCUICKUM 3aKOHOATEb-
CTBOM O TPaXJAHCTBE, SBJISETCS MPUHIIUI, 3aKPETUIEHHBIN II.
6 c1. 4 denepasbHOTO 3aKOHA O I'PaXkJaHCTBE, COTIACHO KOTOPO-
my Poccuiickas Peneparivsi mooupseT NpuoOpeTeHre rpaxkIaH-
crBa Poccuiickoit Peneparuu uiiamu 0e3 TpakaHCTBa, MPO-
’KMBaOIIMMU Ha Tepputopun Poccuiickort ®Penepanum.

[TonoGHO OGOJBIIMHCTBY KPYITHEUIIMX rocyaapcTB, Poccuid-
ckasg Penepauysi NpuAEPKUBAETCS MOAXOJA 3aKPEIUIEHUsl ra-
paHTHIi TIpeAOTBpaIleHns] Oe3rpakJaHCTBa B CBOEM 3aKOHO-
narenbeTBe. O cIe0BaHUM HAIIMOHAJBHOTO 3aKOHO/ATEhCTBA
9TOMY MPHUHLIMITY CBUAETENILCTBYET PsJi IMOJOXKEHUM 3aKOHA
0 rpaX/IaHCTBE, KACAIOLIUXCS:

— HEJIONYIIeHUsI TIPEeKpaIleHns TPaXAaHCTBA peOeHKa, ecin
B €r0 pe3y/ibTaTe OH CTAHOBUTCS allaTPUJIOM;

— BO3MOKHOCTH MpHoOpeTeHusi peGeHKoM rpaxaaHcTsa Poc-
cuiickoil Penepanuu Mo PoOKICHUIO JaXe B CIIydae, eClivd OIMH
U3 ero pogurtesieil Moo oda ero poauTessl SIBJISIIOTCS JIUIAMU
0e3 rpaxJaHCTBa;

— BBEJIEHUs YIPOILIEHHBIX MPOLEAyp MPUOOpPETeHUs Tpax-
naHcTBa s rpaxaad owiBiero CCCP;

'cm.: cric «Koncynprantllmoc.



— HEAONYIIEHHUs BbIXO/a JIMla U3 TpaxaHcTBa Poccuiickoi
depepanuy Ipu OTCYTCTBUM Y HETO TapaHTHH MPUOOPETEHUS
WHOT'O TPaKaHCTBA.

OmHUM M3 OCHOBOMOJATAIIIMX MEKIYHAPOIHBIX TOKYMEH-
TOB, PU3BAHHBIX MTPEUIOKUTh JIETATLHO pa3paboTaHHBIE TapaH-
THH TI0 TIPETYTIPEKACHHUIO CUTYyaIuid Oe3rpak/IaHCTBa, KOTOPbIS
JIOJKHBI PEaJIM30BBIBATHCS B pAMKax HAIIMOHAJIBHOTO 3aKOHO/IA-
TeJBCTBA O TPAKAAHCTBE O€3 KOHKPETU3AIluU JIPYTUX TMOJIOKE-
HUW 3aKOHO/IATENIbCTBA, sBiseTcss Konsennus 1961 r. o cokpa-
neHnn Oe3rpakaancTea’. B Hactosiee Bpemst Poccust He siBiisi-
eTcsl yuactHulieil KoHBeHIMM, ofHaKo BOMpPOC O ee paTudguka-
IIUU aKTUBHO 0OCYX/IAeTCs B HAYUHBIX U MOJUTUYECKUX Kpyrax.

CnenyeT npu3HaTh, 4YTO B POCCUMCKOM 3aKOHO/IATENbCTBE T0-
POI conepkaTcs OJMIOKEHU S, CO3/atonIue Oosee O1aronpusiTHbIS
YCJIOBHSL JIJIs COKpAIleHUsT Oe3rpax/IaHCTBa, YeM Psiji YCTaHOB-
nean KouBenuu. K HUM oTHOCATCH:

— 3aKperIeHre TIpaBujIa MPUoOpeTeHHsT peOEHKOM IpaskIaH-
CTBa IO POXJIEHUIO BHE 3aBUCHUMOCTH OT TOTO, COCTOSIT JI €r0O
pomutenu B Opake Ha MOMEHT €ro pOXJCHUSI, POAUJICS JIU OH
Ha Tepputopun Poccuiickoii ®enepaiinu, KTo MIMEHHO U3 er0 Po-
nuTesien siBiisieTcs rpakaanuHoM Poccuiickon Peneparuu;

— OTCYTCTBHME UHCTUTYTA JIMIIeHUs rpaxaaHcTBa Poccuiickoi
denepauuu.

BmMmecrte ¢ TeM psi1 TOJI0KEeHHI HAIMOHAIBHOTO 3aKOHO/IATe Th-

2 cme: IpenoTBpamieHre U cokpaieHue OesrpaxaancrBa. Marepuanst YBKB
OOH. Cents16psb, 2010.



CTBa MOXHO NPU3HATh OOJIee CTPOrUM, HEKEIU COOTBETCTBYIO-
e Hopmbl KoHBeHMu:

— pebeHoK, poauBIIMiics Ha TeppuTopun Poccuiickoit Pene-
paLK OT POAMTEJIEN, HE ABJIAIOLIMXCA €€ TpakIaHAMU, ECJIU OHU
HE MPOXUBAIOT Ha TeppuTopun Poccuiickoit deaeparuu, cTaHO-
BUTCS allaTpuioM;

— COBOKYITHOCTb YCJIOBHIA, TIPEABSABISIEMbIX ISl TpUoOpeTe-
HUs TpaxjaaHcTBa Poccuiickonn denepaiiiu, NMpeBbIIAET YKC-
JI0 TpeOOBaHWA, ycTaHOBJIEHHBIX KOHBEHIIUEH, B CBSI3U C YeM
IUIsl psijia JII 3aTPyAHSAETCSl MpUoOpeTeHre rpakaaHcTBa Poc-
cuiickor Penepaiuu;

— B ciTydae oOHapyKeHust peOeHKa, pOIUTENN KOTOPOTro Her3-
BECTHBI, YCTAHABJIMBAETCS IIECTUMECSYHBII CPOK CO HHS €ro
oOHapyXeHHUsl 0 MOMEHTa IMPEeIOCTABJIEHUSI eMYy POCCUHCKOTO
IPak/IaHCTBA, B TeYEHHE KOTOPOrO OH MOXKET OCTaBaThCs arat-
pUIOM.

B cBs3u co ckazanHbIM patudukanvs KoHBeHIMM moBievyer
3a c000ll HEeOOXOMUMOCTh BHECEHUs psa U3MEHEHUW B Jeii-
CTBYIOIIIEE 3aKOHO/IATEIbCTBO O IPaXkIAHCTBE, HEKOTOPbIE U3 HUX
YIPOCTST YCJIOBHSI MPUOOPETEHUsI POCCUIICKOTO TI'paXJaHCTBA
HE TOJIBKO JUISl anmaTpujoB, HO W JJII MHOCTPAHHBIX I'PaXaH.
Poccust Ha cerofHSIHUI JeHb BXOAUT B YHCIIO MUPOBBIX JIHJIE-
POB IO KOJIMYECTBY UMMUTPAHTOB U 3aHUMAET BTOPOE MECTO I10-
ciie CoemuenHbIx [ltatoB AMeprku’?. Tak, o cratuctuke Pe-

B ome: Migration and the Global Recession: A Report Commissioned by the BBC



JepaJbHOM MUTPAITMOHHOM CTy k08I, 3a 10 mecsner 2010 roga 7
B rpaxaancTBo Poccuiickoit @enepatiiu npunsto 86 356 yeno-
Bek. M3 Hux: 17 759 rpaxnan Pecriyonuku Kazaxcran, 23 546
rpaxaad Keipreizckoit Pecriyonmukum, 17 031 nuio 6e3 rpaxaaH-
cTBa’.

OTMeTHM, 4TO YCTaHOBJIEHUE B KAYeCTBE YCJIOBUU MpruoOpe-
TeHUsI TPAXJAHCTBA BIAJCHUS S3bIKOM, 3HAHUS 3aKOHOB, HAJIU-
YKl 3aKOHHOTO MCTOYHMKA CPEJCTB K CYIIECTBOBAHUIO HA TEp-
PUTOPUU TOCYIAPCTBA SIBJISIETCSI OOBIYHBIM W OIPaBIAHHBIM
JUIsl MHOTMX TOCYJApCTB, MPeIyCMaTpUBAIOIIMX BO3MOXHOCTD
Hartypamu3aiuu. Tak, 3akoHoM JlaTBUM O TpakJaHCTBE B YMC-
Jie TAKUX YCJIOBUH MPeyCMOTPEHO 3HAHUE JIATBIITICKOTO SI3bIKa,
OCHOBHBIX TOJIOXKeHHIT KOHCTUTYIIMM ¥ KOHCTUTYIIMOHHOTO 3a-
koHa «[IpaBa m 00s3aHHOCTH YeJIOBeKa W T'PaKAaHUHA», UCTO-
pyM U TekcTa ruMHa JlaTBuM, HaJMuue JIEraJIbHOTO UCTOYHHUKA
K CYIIIECTBOBAHMIO U Ipyrue. AHAJIOTUIHBIM O0OPa30M JIJIsI TOJTY-
YeHMs TpakaaHcTBa BeHrpum TpeOyercs HaIM4Iue CTaOMIIbHBIX
CPEACTB K CyIIECTBOBAHUIO, XOPOLIMU XapaKTep (OTCYTCTBHUE CY-

World Service. 2009. September.

7 Cm.: Odunmanshble cratuctuieckue aanasie PMC Pocenu no ¢dopme 1-PII.
Pasnen 7. I'paxpanctso // Oduumanbheiil cailt PeaepanbHON MUTPAITMOHHON CITy K-
6e1. URL: http://www.fms. gov.ru/about/statistics/data/details/38044.

75 Cnenyer ormeruth, uyto 1o AaHHbIM PMC Poccum, KOJIMYECTBO anarpujios,
MPUHSATHIX B TpaxaaHcTBO Poccuiickoit defepaiiuu, CyliecCTBeHHO MPEBbIIIaeT Iia-
HoBble mokazarenn YBKB OOH na suBaps 2011, cornacHO KOTOPHIM YMCIIO JIUI]
6e3 rpaxpanctBa ¢ suBapsa 2010 roga mo sHBapp 2011 roga JOMKHO COKpaTHTh-
csa Bcero Ha 6000 uenmoBek. URL: http://www.unhcr.org/cgi—bin/ texis/vtx/page?
page=49e48d456#.



aumocTen), 3HaHue ocHoB KoHctutynuu Benrpuu. 3akoHopa-
TeIbCTBO PyMbIHUY K YMCITy YCIOBUI HATYypaIU3alli OTHOCUT
3HaHUE PYMBIHCKOTO s13bika. CoOlmofieHre Ha3BaHHBIX TpeOoBa-
HUH CJIeAyeT MOJIOKUTEILHO OLEHMBATH C MO3ULIMU YBAKEHUS
rOCY/IapCTBEHHOTO CYBEPEHUTETA JIMIIOM, KEJIAIOIIMM ITprodpe-
CTH I'pakJJAHCTBO TOTO rocynapcTea. Bee 3To nenmaer HeoOxoam-
MBIM JIOTIOJTHUTEJIbHOE 00CYykieHre oopmiieHHs ydactust Poc-
cuu B KoHBeHIIMM O cokpareHu Oe3rpaxJaHCTBa C 3ahHTe-
PECOBAHHBIMHM OpraHaMU rOCYAapCTBEHHOU BiacTu Poccuiickoi
Denepauyn.

[MonBons UTOT CKa3aHHOMY, CJIeyeT OTMETHTb, YTO Oyaydu
CaMOCTOSITEJIbHBIM MHCTUTYTOM KOHCTUTYLIMOHHOI'O IIpaBa, CO-
BOKYIMHOCTb KOHCTUTYIIMOHHO — IIPABOBBIX HOPM, PETYJIUPYIO-
IIMX BOIPOCHI IPAKAAHCTBA, TECHO B3aMMOCBSI3aHA C UHCTUTY-
TOM IIPaB U CBOOOJT JIMYHOCTU. DTO MPOSBIISAETCSA B TOM, UTO OT-
HOIIIEHUSI B c(pepe TpakaHCTBA CaMU MO cebe XapaKTepu3yIoT-
Cs1 HAJTMYMEM Kpyra B3aUMHBIX TTPaB U 0OSI3aHHOCTEW JTMYHOCTU
Y TOCYZIApCTBA, B TO e BpeMs TPEACTaBIIsIsI COOOW TIPENOChLI-
Ky JUIsl IPEIOCTaBJIeHHsI BCel MOJHOTHI ITPaB U CBOOOJ rocyaap-
CTBOM JIUITY, IPUOOPETAIOIIEMY €ro I'PakAaHCTBO.

WHCTUTYT rpak AaHCTBa BO MHOTOM HCTIBITBIBAET HA ceOe BIIU-
sTH€ HOPM U TMPHUHIMIIOB MEXIYHApOTHOTO IpaBa, pa3BUBa-
SICb B COOTBETCTBUM C MUPOBBIMU TEHJCHIIMSIMU 3aIIUTHI TIPaB
1 cBOOO]I YesoBeKa U rpakaHuHa. PernmamMeHTanus npaBoOTHO-
IIEHUH, CBSI3aHHBIX C IPAXKJIAHCTBOM, YACTUYHO OXBATHIBAET CO-
0011 Takke HOPMbI QJIMUHUCTPATUBHOTO TPaBa, YCTaHABIMBAIO-



e MpOLENypbl IPUHATHASI U OTMEHbl PELIEHUI OpraHamMu ro-
Cy/IapCTBEHHOM BJIACTH IO BOMPOCaM IpaxaaHcTBa Poccuiickon
denepauuu.

[Mpunsatue B 2002 r. PenepasbHOTO 3aKOHA O IPAKIAHCTBE
MO3BOJIMJIO CHSATH Psifi KOJUIM3UOHHBIX BOIPOCOB, CO3JAIOLIUX
poOIeMBI B TTPAKTUKE TPUMEHEHUST HOPM O TpaxkaaHcTBe Poc-
cuiickoil depeparu: rpaxIaHCTBO peOeHKa MpU U3MEHEHU!
I'paXkJaHCTBA OJIHOIO U3 POAMTENEH, IBOMHOE IPaKJAHCTBO, U3-
MEHEHUEe T'paXJaHCTBA NpPU NMEpeMeHe JIMYHOIo craryca Jinla
u 1. 4. Mexay TeM, oTMeuasi B LIEJIOM BECbMa BBICOKYIO (-
(peKTUBHOCTH paccMaTPUBAEMOrO MHCTUTYTA KOHCTUTYITMOHHO-
ro TpaBa, HeJlb3s1 He KOHCTaTUPOBATh COXPAaHEHUE psijia Mpoode-
JIOB B JICUCTBYIOIIEM 3aKOHOJATEIbHOM PEryJIMPOBAHUM BOIPO-
COB I'PaX/IAHCTBA, CBA3AHHBIX MPEk/IEe BCETO C MPABOBBIM IOJIO-
keHueM rpaxaan oeieiiero CCCP, nipenoTBpaliieHreM sBICHUS
0e3rpaxJIaHCTBa.



§ 2. OCo0eHHOCTH KOHCTUTYIIHOHHO —
IPABOBOr0 PeryJupoBaHNs
IpaB HHOCTPAHHBIX IPasK/IaH
U JIUI] 0e3 rpakJjaHcTBa

CoBpeMeHHBII 3Tan pa3BUTHSI OOIIECTBA XapaKTepHU3yeT-
Csl TIPU3HAHUEM OCOOOr0 3HAYEHUs IpPaB U CBOOOJ 4YeloBeKa
U rpaxaanuHa. B nocnennue aecatuneTusi ObUIO MPUHSITO MHO-
JKECTBO MEXAYHAPOIHBIX M HAIIMOHAIBHBIX aKTOB, HAIPABJICH-
HBIX Ha MMPU3HAHUE U OOeCIieYeHNe TeX WM UHBIX TPaB, JIOTON-
HUTEJILHYIO 3alUTYy OTAEJIbHBIX KaTteropuii HacesneHus. «He Oy-
net npeysenanueHuem, — ormeudaer C. C. AjiekceeB, — CKa3aTb
0 TOM, UTO MPHUOOPETEHHE MTPABAMU Y€JIOBEKa CTOJIb BHICOKOM CO-
IIUAJIBHOW U, TJIABHOE, IOPUMYECKON 3HAUMMOCTH — CAMO€E 3Ha-
YHUTENILHOE sIBJICHUE B Tporiecce peoOpa3oBaHus (TOYHee, Tie-
PEHACTPONKHU B COOTBETCTBUU C TPEOOBAHUSIMU COBPEMEHHOTO
rpakJJaHCKOTo OOIIECTBA) 32 BCIO UCTOPUIO YeIoBEYeCTBa» ',

OCOoOeHHOCTBI0 3aKOHOJIATEILCTBA COBPEMEHHOTO Teprona
SIBJISIETCS] aKTUBHO MPOJIOIKAIOIIASCS YHUBEPCATU3AIMS OCHOB-
HBIX MpaB U CBOOOJ, paclpoOCTpaHEHUEe rapaHTUil U Mep 3allu-
Thl HE TOJIBKO Ha TPak/laH, HO M HAa MHOCTPAHHBIX TI'paxIaH
u yvil 6e3 rpakaancTea. Habmonaercs oOmiast TeHaeHwms comm-

76 Anexcees C. C. Bocxox/ieHue K npasy. Iloucku u pemenus. M.: Hopma, 2002.
C. 528, 529.



JKEHUSI TIPAaBOBOTO CTaTyca IpaXkgaH M MHOCTPAHHBIX TPaK/IaH,
ymil 0e3 TpakJAaHCTBA, 3aKOHHO HAXOJSIIUXCS HA TEPPUTOPUH
NPUHUMAIOLLIETO TOCY1apCTBa.

Koncrutymus Poccuiickoii Penepaiiy Kak OCHOBOIIONATA0-
U aKT OTPakaeT OCHOBHBIE TTPUHITUITHL PETYTMPOBAHMS B JTaH-
HOU cepe: B COOTBETCTBUM €O CT. 62 MHOCTpaHHBIE IPakaa-
He 1 Jimia 6e3 rpaxJaaHcTBa Moib3ylorcs: B Poccuiickoit ®ene-
paluy MpaBaMu M HeCyT OOsI3aHHOCTU HapaBHE C TpakJaHaMu
Poccuiickoin ®enepanuu, Kpome ciydaeB, YCTAHOBJIEHHbIX (e-
JIepabHBIM 3aKOHOM WJIA ME3KAyHAPOAHBIM 10roBopoM Poccuii-
ckoii Peneparnun. M3 naHHOW CcTaThu B €€ B3aUMOCBSI3U CO CT.
17 (4. 2) u npyrumu cratbsimu Koncrutyuumn Poccuiickoit de-
Jiepalvu, KacaiolMMUCs TIPaB U CBOOON YeIOBeKa U IpaxaaHu-
Ha, CJIE/IyeT, UTO Peub UJET O CIy4asiX, yCTAHABIMBAEMBIX JIUIIIb
MPUMEHHUTETHHO K TAKUM MpaBaM U 00SI3aHHOCTSIM, KOTOPBIE SIB-
JISIOTCS TIpaBaMU M 00SI3aHHOCTSIMU MMEHHO rpaskjiaHuHa Poc-
cuiickorr Peneparvivi, TO €CTh BO3HUKAIOT U OCYIIECTBIISIOTCS
B CHUIy 0COOOW CBSI3M MEXKOY TOCYIapCTBOM M €r0 TpakJaHa-
Mu’’. B 11€710M rocy1apcTBO rapaHTUpYyeT PaBEHCTBO MPaB U CBO-
6011 YeoBeKa 1 rpak IaHuHa HE3aBUCHUMO OT M0J1a, Pachl, HAIIMO-
HAJTBHOCTH, SI3bIKA, POUCXOKACHUS, UMYIIIECTBEHHOTO U JIOJIXK-
HOCTHOT'O TOJIOXKEHUS, MEeCTa KUTEIbCTBA, OTHOILIEHUS K Peju-

7 Cwm.: TocTaHoBerne Koncruryimonnoro Cyna P® ot 17 deBpaiis 1998 r. Ne 6—
IT «ITo geny o mpoBepke KOHCTUTYLIMOHHOCTH MOJIOKEHHsI YacTH BTOpOU cTarhu 31
3akona CCCP ot 24 uions 1981 roga «O npaBoBOM MOJI0KEHUM MTHOCTPAHHBIX TPaXk-
naH B CCCP” B cBs3u ¢ kanoboii Axbst Jamru Tadypa» // C3 PD. 1998. Ne 9. Cr.
1142.



r'ud, yOoexaeHuH, MPUHAUIEKHOCTA K OOIIeCTBEHHBIM OObe/IH-
HEHUSIM, a TaKxkKe IPyrux o0cToATenseTB (CT. 19).

[Ipu perynmupoBanum OOJBIIMHCTBA MpaB U cBoOOn B Kon-
crutyimu Poccuiickoii deneparyii 0ObIYHO UCTIONB3YIOTCS 00-
e (OPMYJTUPOBKH, TAKUE KaK «KaKAbI», «HUKTO» U T. II
EnuHCTBEeHHOE MTPaBO, KOTOPHIM 00JIA/IAI0T UCKITIOYUTETHHO HHO-
CTpaHHbIe TpaxAaHe U JiMa O0e3 TpakJAaHCTBa, — 3TO IPaBO
MPOCUTD TIoNMTHYECKoe yoexwuie (cT. 63). KoHcTuTylmoHHbIe
00s13aHHOCTH MHOCTPAHHBIX I'pakJaH W JMIl Oe3 rpakJaHCTBa
MPAKTUYECKU COBMAIAIOT C OO0S3aHHOCTAMU TpaxkaaH Poccuii-
ckori Peneparyin (3a MCKJIIOYEHUEM BOMHCKOW OOSI3aHHOCTH),
IIPU STOM OCHOBHOM 00SI3aHHOCTBIO sIBJIsIeTCs coomoneHre Kon-
crutyiuu Poccuiickon ®enepaiiiu 1 3aKkoHOB (4. 2 cT. 15).

[MpuHIMIIUATEHBIE OCOOEHHOCTH KOHCTUTYIIMOHHOTO MeXa-
HU3Ma 3allUTHl TIPaB M CBOOOJ WHOCTPAHHBIX TPaXkJaH W JIMIL
0e3 rpaxgaHCTBa Takke OTCYTCTBYIOT. KoHctutynus Poccwmii-
ckoit Penepanv He YCTAaHABIMBAET B OTHOIIEHUH 3aIIIUTHI ITPaB
¥ CBOOOJT YKa3aHHOW KaTeropuH JIUI] KaKuX-1u00 u3bsaTuid. Ha-
xofisick Ha Tepputopun Poccuiickoit deneparyiv, THOCTpaHHbIE
rpaxJaHe OJHOBPEMEHHO HaXOATCS TIOJ1 3alIUTOM rocyiapcTBa
CBOEU I'PakIAHCKOW MPUHAIUICKHOCTHU (MIOCTOSIHHOTO WJIU TIpe-
MMYIIIECTBEHHOTO TIPOKUBAHUS — JUISL JIMIT O€3 TPakIaHCTBA).
B cBoto ouepenp, rpaxaanam Poccuiickonn ®deaepanuu rapaHTu-
pyeTcs 3aluTa U MOKPOBHUTEIBLCTBO 3a ee mpeaeaamu (cT. 61).
B perynupoBanvu nipaB ¥ cBOOOJ MHOCTPAHHBIX T'PaK/AaH U JIUIL
0e3 rpak/1IaHCTBa OIPEeIeISIONIYI0 POJIb UMEIOT MeX TyHapOJHbIS



JIOTOBOPHBI U COIVIAIIEeHUs], 3aKJII0UeHHble TTpU yyactuu Poccuii-
ckort depeparum, mpryeM B TIOCIIETHIE TOIBI 9TA POJIL BCe Oosiee
BO3pacTaer. JJaHHbIN NOAXO0A COOTBETCTBYET MOJIOkKeHUsIM KoH-
BEHIIMHU O 3alllUTe MPaB YeJOBEKa M OCHOBHBIX CBOOOM, 3aKJIIO-
yeHHo# 4 Hos10ps1 1950 1. B Pume, B KOTOpOI CKa3aHO, UTO JJOT0-
BapUBAIOIIHMECS] CTOPOHBI OOECTIEYMBAIOT KaXJIOMY, HAXOMIIIe-
MYCS TIOJT MX IOPUCAUKIIMEH, TpaBa v CBOOO/IbI, YKa3aHHbBIC B JTaH-
Hoii Konsennuu. I1paBa u cBoOOmBI, 3aKperieHHble BO Bceob-
1iel AeKjapanuy mpap deoBeka or 10 mexadpst 1948 r., Takxke
PacIpoCTPaHSIOTCS Ha JTOOOTO YeloBeKa 6e3 KaKMx-JIMOo orpa-
HUYEHUU.

B T0 *e BpeMsi B 3apyOeKHOM MPAKTUKE UMEIOTCSI UCKJTIoue-
HUS U3 CIIOCOOOB 3aIUTHI, KOTOPbIE MOTYT MPUMEHSTHCSI MHO-
crpantiamu. Tak, B Koncrurymum Pecryonmuku Kocra — Pu-
ka (ct. 19) ycTaHOBJIEHO, YTO MHOCTPAHIIBI HE MOTYT Mpuoe-
rath K JUIUIOMATUYECKOM 3alIUTE, KPOME CIy4yaeB, IPEAyCMOT-
PEHHBIX MEXIYHapOIHbIMU cornameHussmu. [loxoxas oroBop-
ka umeetcs B cT. 33 Koncruryium Pecry6nmuku [onmypac: nHo-
CTpaHIIBl MOTYT OOpPAIIaThCsl K MCIOIB30BAHUIO TUIJIOMATHYe-
CKHX CPEJCTB 3alllMThl TOJBKO B CIIyyae OTKa3a B MPaBOCYAUU.
Jlua, HapymmBIIKMe TaHHOE MpEeANUCcaHne, YTPauuBaloT MPaBo
npeObIBaHMS B CTPaHE.

Takum o6pazom, Poccuiickas ®epepaius B kauecTBe oOIIie-
'O IIPUHLIMIIA ITPABOBOIO PETYJIMPOBAHUS YCTAHABIMBAET «HAllH-
OHAJILHBIA PEKUM» JIsl UTHOCTPAHHBIX JIUII U JIUIT Oe3 rpaxkIaH-
CTBa, IPUPABHUBACT UX K POCCUMCKUAM IpaxaHaMm. Crnenngduka



1paB ¥ 00s13aHHOCTEN MHOCTPAHHBIX T'PaXJIaH M JIMII Oe3 Ipak-
JAHCTBA B POCCUICKOM 3aKOHOJATENILCTBE TMPOSIBIISIETCS TIPU OT-
paciieBOM peryJMmpoBaHUN, OCOOCHHO B MPEJIOMJICHUY aIMUHHM-
CTPaTUBHOIO IpaBa.

B ycioBusx rinodanv3anyyd MHTEHCUBHOE pPa3BUTHE OOIIe-
CTBEHHBIX OTHOIIICHUH, CBSI3aHHBIX C PETyIMPOBAHUEM U 3aIlH-
TOH TpaB ¥ CBOOO]] YeJIOBEKa W I'PakIaHUHA, IPUBEJIO K UX 3Ha-
YUTEJIBHOMY PACHIMPEHHUIO, YCJIOKHEHUIO, CMEIEHUIO T'PaHMUIL
MEXIy OT/IENbHBIMA MHCTUTYTaMU. DTO OOYCIIOBIMBAET I11eJIeCO-
00pa3HOCTh U3MEHEHUS CTPYKTYpPbl KOHCTUTYITUOHHOTO TPaBa.
B 10 e BpeMs ciielyeT OTMETHTh, YTO Ha CeTrOTHSIIHUN JICHb
OTCYTCTBYET OOIIENPU3HAHHOE OIpee/IeHue KaTeropuil «Ioj1o-
Tpaciib», «MHCTUTYT», «CYOMHCTUTYT» U 1p. Kpome Toro, ocy-
IIECTBUTH UX OJHO3HAYHOE pa3rpaHUICHUE MEX Ty COOOU Tpe/-
CTaBJISIETCS BeChbMa 3aTPYJHUTESIbHBIM. [1py BbI/IeIeHUU OT/E b~
HBIX JIEMEHTOB KOHCTUTYIIMOHHOTO MpaBa ONpeesIsionuM 3a-
YacTylo SIBJIsAeTCSl CyObeKTUBHBINA (hbakTop. B 3T0M CBSI3M, Heco-
MHEHHO, JieJieHHe KOHCTUTYIIMOHHOTO TpaBa HWCKTIOUUTETHHO
Ha MHCTUTYTHI CYIIIECTBEHHO YIIPOCTHUJIO ObI €0 CTPYKTYPHPOBa-
HHE.

Ha cerogusimiHuil ieHb B CHCTEMe 3JIEMEHTOB KOHCTHUTYIIU-
OHHOT'O TpaBa CJIOXHO YETKO 00O3HAYUTh MECTO «IIPaB M CBO-
001 THOCTPaHHBIX TPa’K/IaH U JIMII Oe3 TpakIaHCTBa». B niepByio
ouepe/ib, ITO CBSI3aHO ¢ 00IIel TpoOIeMoi CTPYKTYpUPOBaHUS
KOHCTUTYITMOHHOTO TpaBa, OMpeJIeNIeHNs] BUIOBOTO pa3HOOOpa-
3Usl BXOIAIIMX B Hee 371eMeHTOB. HeKoTophiMu HcclieioBare-



JISIMM B PaMKaX KOHCTUTYIIMOHHOTO IPaBa BBIIENSIOTCS TOJBKO
WUHCTUTYTHI'S, APYTUMH HCHONb3YeTCs OoJiee CIokKHas CTPYKTY-
pa, mpeAnonaraoias BelieJIeHue MoA0TPaciei, CyOuHCTUTYTOB,
Pa3IMYHBIX BUJOB UHCTUTYTOB”’.

OpnHo¥ u3 HanOoJee pacpOCTPAHEHHBIX SIBJISIETCS] TOUKA 3pe-
HHSI, B COOTBETCTBUM C KOTOPOW B paMKax OTPACIy KOHCTUTY-
IIMOHHOTO TIpaBa BBIIEISETCS MOAOTPACIh MPaB U CBOOO Ue-
JoBeka u rpakaannHa®’. He MeHee mMpokoe pacrpocTpaHeHre
NOJTy4YMJIa JApyrasi MO3UIMsl, B COOTBETCTBUM C KOTOPOW TpaBa
¥ CBOOOJIBI YEJIOBEKA M IpakJAaHMHA PACCMATPUBAIOTCS KaK WH-
CTUTYT KOHCTUTYIIMOHHOTO TpaBad!. MIHoraa B KauecTBe MmoAoT-

78 Hanpumep, M. B. Barnait B cucreMy poccHICKOr0 KOHCTUTYLIMOHHOTO TpaBa
BKJTIOYAET MPaBOBbIE MHCTUTYTHI C X OCHOBHBIMH BHYTPEHHUMH MOIPA3/IeICHUSIMH
(opcrcTeMaMH), B TOM YHCIIe HHCTUTYT ITpaB M CBOOOJ YesoBeKa 1 rpaxaaniHa (ba-
rail M. B. Koncturyunonsoe npaBo Poccuiickoit @enepauuu. M.: HOPMA, 2005.
C. 32); E. U. Koznoga, O. E. KyraduH B paMkax crcTeMbl KOHCTUTYIIIOHHOTO IpaBa
BBIJIEJISIIOT MHCTUTYThI, KOTOPBIE COCTABJISIOT OCHOBHBIE JIEMEHTHI OTPACIH U 00beIU-
HSIIOT HOPMBI, 3aKPEIUISIONIME OCHOBBI KOHCTUTYLIMOHHOTO CTPOsI, OCHOBBI ITPABOBOTO
cTaryca 4ejoBeKa M IpaxkJaHNHa, (pefiepaTuBHOE YCTPOKCTBO OCYAAPCTBA, CUCTEMY
TOCYIApCTBEHHOH BJIACTH M CHCTeMY MecTHoro camoympasienust (Kosmosa E. 1., Ky-
tapuH O. E. Koncrurynmontoe ripaso. M.: FOpucrs, 2001. C. 13) u . a.

 Cm., Hanpumep: Jlyunn O. B. Koncruryumonnsie usHctutytsl // CoBpemMeH-
HBIIl KOHCTUTYIIMOHAIM3M (110 MaTepHajlaM COBETCKO — OPUTAHCKOTO CUMITO3UyMa) /
nox pen. E. K. T'mymiko, A. E. Kosnoga, 1O. JI. Hlynsxenko. M.: MHcTuTyT rocynap-
cra u nnpaa AH CCCP, 1990. C. 35.

80 Cwm., Hanipumep: Bynakos O. H., Pszannes U. H. [apnamentckoe npaso Poccuu:
kypc nekuuii / mox pen. O. H. Bynakosa. M.: IOctuingopm, 2007.

81 Cm, Hanpumep: Hlynsnea O. K. ®opMupoBaHre MHCTUTYTA MpaB B CBOOOL

YeJioBeKa B CBETE MPOBOAMMON KOHCTUTYIIMOHHOM pedopmbl Poccru // ObriecTtBo
u npaso. 2010. Ne 1. C. 95-99.



pacyIv BBIJIEIISIOTCS HE «ITpaBa M CBOOOJIBI UETOBEKA 1 I'PaXKIaH -
Ha», a KOHCTUTYITUOHHO — MPABOBOM CTAaTyC JIMYHOCTU. B vacT-
HOCTH, OTMEYAEeTCsl, YTO KOHCTUTYIIMOHHO — TIPABOBOM CTaTyC
JIMYHOCTH SIBJISIETCS CAMOCTOSITEIbHOM MOAOTPACIIBIO KOHCTUTY-
IIMOHHOTO MPaBa C CaMOCTOSITEIbHBIMU IIPEJIMETOM PEryIrupoBa-
HUS, TPUHIATIAMYA, THCTUTYTAMHU U T. /1. TPYA STOM HHCTUTYTaAMU
KOHCTUTYITMOHHO — TIPaBOBOTO CTaTyca JIMYHOCTU YKa3bIBAIOT-
Cs1 TIPUHIIUITBI, TPAXKJAHCTBO, CUCTEMA KOHCTUTYIIMOHHBIX TIPaB,
cBOOOM 1 00SI3aHHOCTEH, CCTeMa KOHCTUTYIIMOHHO — IPaBOBBIX
rapaHTHUid, UICTOYHUKY KOHCTUTYIIMOHHBIX TIPaB, CBOOO U 00sI-
3aHHOCTEH, KOHCTUTYIIMOHHAS] OTBETCTBEHHOCTHS2,

Boigensercs Takke HWHCTUTYT OCHOB IPaBOBOTO CTaTyca
WJIA TIPAaBOBOTO ITOJIOXKEHUsI YeloBeKa U IpaxIaHuHa **, saBisio-
IIAIACS OTHUM U3 HanOoJIee KPYIHBIX B KOHCTUTYITMOHHOM ITpa-
B€, CJIOKHOCOCTAaBHBIM 10 cTpyKType. Tak, B. O. Jlyuun Bbijie-
JISIET MTHCTUTYT OCHOB MPABOBOT'O MOJIOKEHHUSI JIMYHOCTH KaK Ie-
HEepaJIbHbII KOHCTUTYITUOHHBIM WHCTUTYT, KOTOPHIA OObEIUHS-
eT B ceOe CleyIolre OCHOBHbIC HHCTUTYTHI: TPAK/IaHCTBA; PaB-
HOIIPaBU s, OCHOBHBIX TIPaB, CBOOO M 00S3aHHOCTEN Tpaxk/IaH;
OCHOBHBIX TIpaB, CBOOOI M OOS3aHHOCTEN MHOCTPAHHBIX I'pak-

82 Cm.: KoncrurynmonHnoe 3akoHonarensctBo Poccuu / mog pen. FO. A. Tuxomupo-
Ba. M.: T'opogzen, 1999. C. 67.

83 Cwm., Hanipumep: IocthukoB A. E., Anapuuenko JI. B., Bacunves B. WU. [u ap.]
Konnenuys pa3BuTus KOHCTUTYLIMOHHOTO 3aKOHOAATe bcTBa // KoHulenimu pa3BuTus
poccuiickoro 3akoHoparenscta / mox pen. T. 1. Xa6puesoit, 10. A. Tuxomuposa.
M.: Dkemo, 2010. C. 124; Kosnosa E. 1., Kyragun O. E. KoncrutynmonHoe npaso
Poccun: yue6nuk. M.: I0pucts, 2004. C. 14.



JaH 1 Jull 0e3 TpakAaHCTBa; monuTrdeckoro yoexumia®t. [Tpu-
MEHEHHe TePMHUHA «OCHOBBI» B JIAHHOM CJIy4ae CJIelyeT CUUTaTh
OTPaBJaHHBIM, TIOCKOJIbKY B KOHCTUTYITAOHHOM TIpaBe OTpaka-
I0TCS1 JIWIITb KJTIOYEBbIE MPUHIIMITHI PETYTMPOBAHUS CTaTyca 4Je-
JIOBEKa M I'paXkJIaHMHA, 3aKPETUISIOTCS Oa30BbIe IIpaBa M 00s3aH-
HOCTHU, PaCKPBIBAIOTCS OOIHe Havaia B3aMMOOTHOIIIEHUH TOCY-
JapCTBa U JINYHOCTH.

BecbpMa pacrpocTpaHeH Moaxofl, TPy KOTOPOM CHUCTeMa KOH-
CTUTYILIMOHHOTO TIpaBa CTPOMTCS C YIETOM COIEPKaHUsI KOHCTH-
TYIIVIH, TO €CTh MPEATOaraeTCsl, YTO OCHOBHBIC JIEMEHThI KOH-
CTUTYIIMOHHOTO TIpaBa COOTBETCTBYIOT ee IJIaBaM WJIM pa3fe-
nam®. icxoas U3 3Toro, ¢ yueToM HauMEHOBaHHM S U COJIepKaHUs
raBbl 2 Koncrutyuuu Poccuiickoit ®epepaiuu «[IpaBa u cBo-
OOl YesioBeKa 1 rpaxIaHUHA», MOXXHO CIIeJIaTh BHIBOJI O HAJIH-
YMU COOTBETCTBYIOIIETO MHCTUTYTA WM TIOAOTPACTA KOHCTHUTY-
IIMOHHOTO TIPaBa.

WHCTUTYT KOHCTUTYITMOHHOTO TpaBa, Kak MpaBuio, ¢op-
MAaJIbHO OTIPEJIENieH, B 3aKOHOJATEILCTBE OTPAKAETCS B BUJIE OT-
JeJIbHOTO HOPMATUBHOTO TIPABOBOI'0 aKTa JIMOO CTPYKTYPHOM CO-
cTaBJIsIoNeN (I1aBbl, pazaesna u T. 1.). B 9Tol cBA3U MOXKHO OT-
METHTB, UTO «IIpaBa 1 CBOOOIBI YeJIOBEKA M IPakIaHUHA» — CTIe-

8 Cm.: Jlyaun B. O. KoncrutynuonHsle MHCTUTYTH // COBpeMEHHbI KOHCTU-
TYLHOHAIM3M (TI0 MaTephaiaM COBETCKO — OPUTAHCKOro CHMIIO3MyMa) / TIof pel.
E. K. I'nymiko, A. E. Koznosa, 10. JI. Hlynbxenko. M.: IHCTUTYT rocygapcrsa 1 rpa-
Ba AH CCCP, 1990. C. 35.

85 Tem He MeHee HECMOTpPA Ha TO, YTO, KaK IIPaBUJIO, CUCTEMA KOHCTUTYITMOHHOT'O
IpaBa «IPUBA3bIBACTCA» K CTPYKTYPE KOHCTUTYIIMH, OHHU MOI'YyT U HE COBITa1aThb.



uuasibHas rnaBa Koncruryimu Poccuiickon ®@enepaniuu, B 1O ke
BpeMsI IipaBa ¥ CBOOOIbI MTHOCTPAHHBIX IPaXIaH 1 JIUI] 0e3 rpax-
JJAHCTBA B €€ CTPYKTYpe CHelMaIbHO He BbiAeeHbl. He ynomu-
HAIOTCSl OHU U B KAYECTBE CAMOCTOSATEIbHOIO UHCTUTYTA B PaM-
Kax KOHCTUTYIIMOHHOTO TpaBa, 4TO B MPUHIUIE OOOCHOBAHHO.
B acnekTe KOHCTUTYIIMOHHO — IIPABOBOTO PEryJIUPOBAHUS pas3-
JIMYUST MEKTy TIpaBaMKU MHOCTPAHHBIX I'PakAaH U JIUI 6e3 Tpak-
JAHCTBA, C OJIHOU CTOPOHBI, ¥ TPAXk/1aH, C IPYroi, HE MHOTOUYMC-
JICHHBI. BhiJie/ieHre MHCTUTYTa «IIpaB U CBOOOJ WHOCTPAHHBIX
rpakjiaH v Jvil O6e3 TPakIaHCTBa» KaK CaMOCTOSITEIBHOTO 3Jie-
MEHTa B paMKax OOINEro MHCTUTYTa «IPaB U CBOOO YeJIoBeKa
Y IpaXkJaHWHAa» (TIPY LIMPOKOM MOIXO/E — MOJ0TPACIIN) KOHCTH-
TYLUMOHHOTI'O IpaBa HAa TEOPETUUECKOM YPOBHE BO3MOXKHO, OJJHA-
KO HEOOXOIUMOCTb B 9TOM OTCYTCTBYeET.

B ommune or Koncruryimm Poccuiickon ®enepaiyiu B 3a-
PYOEXKHBIX KOHCTUTYIUSX HEPEAKO BBIAEISIOTCS CHelaIbHbINA
pasJielt Wiy 11aBa, OCBSIIEHHbIe MHOCTPAHIAM, OCOOEHHOCTSIM
YX MPAaBOBOIO MOJOKEHUs B IMpUHUMaKLIEM rocypapcrse. Ha-
npumep, B Koncturymu Koponescra Mcnanus ot 27 neka0-
pa 1978 r. umeercs crnenmanbHas riaBa «O0 UCMaHIIAX U UHO-
crpaniiax», B Koncrurynuu Pecnyommku Kocra — Puka ot 7 Ho-
s10pst 1949 r. conepxkuTCs pasziesn, MOCBSIIEHHBIN CTaTyCy WHO-
crpanues (tutyi Il «HOocTpanip»). CooTBETCTBYIOIIASA I1aBa
BoijesieHa B Koncturynmu Pecniyonuku [ongypac ot 11 sHBa-
pst 1982 r. (1. 2 «MHOCTpaHIpl»). B Koncruryum PecryOnuku
Amp— CambBagop ot 15 nekadps 1983 r. oroBopeHo, 4to mpaso-



BOE MOJIOKEHUE MHOCTPAHIEB PEryJUpPYyeTcsl ClielMalbHbIM 3a-
koHoM (ct. 100).

B Poccuiickoit ®enepaliii B HacTosilliee BpeMsl JIEHCTBYeT
CreurabHbli 3aKOH «O MpaBOBOM MOJIOKEHUM MHOCTPAHHbIX
rpaxaad B Poccuiickonn denepaiinn», HampaBJieHHBId Ha pe-
TyIMpPOBaHNE OCOOEHHOCTE! MPaBOBOTO CTaTyca MHOCTPAHHBIX
rpakjiaH u juil 0e3 rpaxaaHcTsa. JJaHHbII HOpMaTUBHBIN TTpa-
BOBOM aKT UMEET CMEUIaHHBIM MPEIMET PEryIUPOBAHNU S, OOHAKO
MPEUMYILIECTBEHHO PErJIAMEHTUPYET OTHOIICHU I, HAXOISIIIUECS
B c(hepe aIMUHHUCTPATUBHOIO, MU PALJMIOHHOTO [TPaBa, 8 UMEHHO
OTHOIIEHUSI MEX/y MHOCTPAaHHBIMU I'PaXJaHaMM, C OTHOM CTO-
POHBI, ¥ OPraHaMy IOCYJapCTBEHHOM BJIACTH, OpraHAMHU MECTHO-
r'0 CaMOYNPaBJIeHHUsI, JOKHOCTHBIMM JIMIIAMU YKA3aHHBIX Opra-
HOB, C JPYTOi CTOPOHBI, BOHUKAIOIIHE B CBS3U C IPEObIBAHUEM
(mpo’kuBaHKEM) MHOCTPaHHBIX rpaxjaaH B Poccuiickont Penepa-
LIMU U OCYILECTBJIEHNEM UMM Ha Tepputopun Poccuiickon Pe-
Jiepalyy TPYIOBOMU, MPEANPUHUMATETLCKON M MIHOM eI TeJIbHO-
ctu (cT. 1).

Hecmortpst Ha npuHsTHe faHHOro PenepanbHOro 3aKoHa pery-
JMpoBaHue 0COOEHHOCTEN Bbe3/1a, MPeObIBaHU S U TPOKUBAHUS,
OCYILIECTBJIEHUS] TPY/IOBOM NIE€ATENIbHOCTH MHOCTPAHHBIX TI'PaX-
JaH ¥ a1 0e3 TPakJaHCTBA OCYIIECTBIISIETCS MTPEUMYIIECTBEH-
HO Ha NOJI3aKOHHOM YpoBHe. Bosiee Toro, 10 HeJaBHEro BpeMeHu
HaOJTI0/1A7IOCh CMEIlIEHUe YPOBHS periiaMeHTaIMy IaHHbIX OTHO-
IIEHUI B CTOPOHY MOJ3aKOHHBIX aKTOB, Aa’Ke MPU HAJTUYUU CO-
OTBETCTBYIOIIETO 3aKOHA.



Hepenko 000CHOBaHHOCTH Tepexofa Ha MPEerMYIIECTBEHHO
TIO/I3AKOHHOE PETYIMPOBAHKE OT/IENTBHBIX OOIIECTBEHHBIX OTHO-
IIIeHW# BBI3bIBaET COMHeHue. Hanpumep, B nepBoHaYaIbHOM pe-
Jakimu cr. 1 ®epepanbHoro 3akoHa ot 15 aBrycra 1996 r.
Ne 114-93 «O mopsinke Boiesga u3 Poccuiickont depeparuu
u Bbe3zia B Poccuiickyio ®enepaiinio» 8¢ mopsaok Bbe3na U Bbl-
e3na Ha Tepputopuio Poccuiickoit ®enepaiiuu peryimpoBasics
Koncruryiumei Poccuiickoit @enepaiiu, Mex1yHapOAHbIMU J0-
ropopamu U PenepanbHbiM 3akoHOM Ne 114-®3. C 2003 .
B YKa3aHHBIN MepedeHb ObUTH 100aBJIeHbI «MHbIe (peaepaabHbie
3aKOHBI, a TAaKXke MPUHSTHIE HA OCHOBAaHUM JAHHBIX (peqepab-
HBIX 3aKOHOB nocTaHoBjeHus [IpaBurenscrBa Poccuiickoin de-
nepamn»®’. B 2008 1. mopsAIoK Bbe3da U BbIE3[a CTAjlO BO3-
MO>KHBIM PeryJIMpoBaTh TAK:Ke MpU oMol yka3os [Ipe3unenta
Poccuiickoii ®eneparum, NPUHATHIX HA OCHOBaHUU (peqepaib-
HBIX 3aKkOHOB®. Kak creyeT U3 MosICHUTEbHBIX 3alUCOK K CO-
OTBETCTBYIOIIIMM 3aKOHOIPOEKTaM, YKa3aHHAasl TeHJEHIUs 00y-
CJIOBJICHA YHPOIIEHUEM MOpsijika Bbe3na B Poccuiickyio Pene-

86 C.: DenepanbHblii 3akoH 0T 15 aBrycra 1996 r. Ne 114-®3 «O nopsiake Bble3a
u3 Poccuiickoit epepannn u Bre3na B Poccuiickyio ®epepanmio» // C3 PD. 1996.
Ne 34. Cr. 4029.

87 Denepanbblii 3akoH PP ot 10 stBaps 2003 r. Ne 7-03 «O BHeceHUM U3MEHEHUI

u joronHeHu# B Penepanbhbiii 3akoH «O nopsiike Bolesna u3 Poccuiickoii @epeparyin
u Bbe3aa B Poccuiickyto ®eneparmio” // C3 PD. 2003. Ne 2. Cr. 159.

88 Cm.: DenepainbHblii 3ak0H PO or 13 mas 2008 r. Ne 65-03 «O BHeceHUU u3Me-
HeHui B cratbu 1,6 u 24 ®enepanbHoro 3akona «O nopsake Bblesna U3 Poccuiickoit
denepauun 1 Bbe3zaa B Poccuiickyio ®eneparmio” // C3 PO. 2008. Ne 20. Cr. 2250.



patio, ipeObIBaHusI Ha Tepputoprn Poccuiickorn denepanyun
v Bble3/1a u3 Poccuiickon ®enepanyu.

Cornacho ct. 80 Koncrutyumu Poccuiickoint @eneparmu [pe-
3uneHT Poccuiickon depepanuu siisiercs rapantoM Koncrury-
i Poccuiickoit denepariiu, mpaB U cBOOO]T YesloBeKa U Ipak-
JAHWHA U B YCTAHOBJICHHOM TOPSIAKE TPUHUMAET MEPBI 110 OXPa-
He cyBepeHuteTta Poccuiickoii deneparyu, ee He3aBUCUMOCTH
Y TOCYIaPCTBEHHOM 1IEJIOCTHOCTH, 0OECTIeYNBAET COTJIACOBAHHOE
(pyHK1IMOHMPOBaHKE U B3AUMOJIEVICTBUE OPraHOB I'OCYAAPCTBEH-
Hou Biactu. IIpaso Ipesunenta Poccniickon Penepanum uspa-
BaTh yKa3bl U PaCIOPsIKEeHUsI, 00s3aTeIbHBIE HA BCE TePPUTO-
pun Poccuiickoir ®enepanum, 3akperieHo B cr. 90 Koncrury-
1 Poccuiickont @epeparuu. B yactnoctu, [pesunent Poccuii-
ckoit Peneparii MOXeT MPUHUMATh YKa3bl, peryIupyloime 00-
IIIECTBEHHbIE OTHOIIIEHUS, €CJIM OTCYTCTBYET COOTBETCTBYIOIIIEE
3aKOHO/IATEJIbHOE PEryJIMpOBaHUE.

Tem He MeHee paccMmaTpuBaemble OOINECTBEHHbIE OTHOIIIE-
HUS yKe periaMeHTUpoBaHbl PeiepalibHbIM 3aKOHOM «O nopsiji-
ke Bble3na u3 Poccuiickor ®eaepanuu v Bbe3aa B Poccuiickyio
denepanmio». CoOTBETCTBEHHO, B Cllyyae HEOOXOAMMOCTH 3a-
KpeIUIeHUsl YIPOILEHHOro nopsiika Bbe3aa B Poccuiickyio de-
Jepanuio, mpeOsiBaHKs Ha TeppuTopuu Poccuiickoit ®eneparym
u Bble31a u3 Poccuiickoii @eepaiivv yka3aHHbIH MOPSIIOK HEOO-
XOIMMO YperyJrpoBaTh HEMOCPEACTBEHHO B TekcTe Penepaib-
Horo 3akoHa «O mopsake Bbie3na U3 Poccuiickonn depeparuu
u Bbe3aa B Poccuiickyio ®enepanmio».



AHANOTUYHBINA TOIXOM CYIIECTBYET B HEKOTOPBIX 3apyOex-
HBIX cTpaHax. Hanmpumep, ciy4yau Mcnonb30BaHUs YIPOIUEHHOM
IpOLIEAYPhl Bbe3/1a Hapsily ¢ OOLIMMHU OCHOBAaHUSIMU 3aKperLie-
Hbl B 3akoHe Pecniyonmuku [Mombina ot 13 utons 2003 r. «O06 uHo-
CTpaHIlax». B KauecTBe UCKIIIOUNTENLHBIX OCHOBAHUM TSI TIPH-
MEHEHMS YIPOIIEHHOIo MOpsiKa BblJAauu BU3 JaHHbI HOpMa-
TUBHBII aKT OMNpeseNil HeOOXOMUMOCTh OKa3aHWs MeTUIIH-
CKOW MOMOIIM C LEJbI0 CIIACeHUs KU3HU, uHTepechl [lonbim,
00s13aTeIbHOe JIMYHOE MPHUCYTCTBUE MPU PACCMOTPEHUM KaKO-
ro — 0O JieJla OpraHaMu MyOJIMYHON BJIACTH, UCKJTIOUNTEILHbIC
JuHble oOcTosTeNbeTBa (CT. 33). Takke B yHpOIIEHHOM MOPsiI-
Ke MOJIyYaloT BU3bl YUACTHUKHU OJ1arOTBOPUTESIbHBIX U CIIACATE b~
HBIX akiui. [Ipy 3TOM Bee M3BATHS U3 OOIIEro MopsiaKa Mmoiy-
YEeHUs1 BU3 YETKO ONpe/ie/ieHbl Ha 3aKOHOAATEIbHOM YPOBHE.

B Hacrosiiee Bpemsi HaOmogaeTcst 0OPaTHBIN MPOLIECC — To-
CTENIEHHOIO0 CMEILEHUS1 YPOBHS persIaMeHTallMM [TPaBOBOIO IO-
JIO)KEeHUsI ”THOCTPAHHBIX TPasK/IaH U JIKI Oe3 Tpask/IaHCTBA HA 3a-
KOHOJIATEJIbHBI ypOBEHb. B pesynbTate Takoro mporiecca ObuT
CYIIECTBEHHO pacCIIMpeH MpeaMeT peryiupoBanus deaepanbHo-
ro 3akoHa ot 25 utons 2002 r. Ne 115-®3: oH pernameHTUpY-
€T OOIIeCTBeHHbIE OTHOIIEHHSI HEe TOJBKO B chepe MHTpaIyu,
HO U B TPYIOBOW, aAMUHUCTPATUBHOM Y HEKOTOPBIX MHBIX Ce-
pax (4To BBIXOAUT 3a MpPEeAesbl MPeAMETa, YCTAHOBJIEHHOIO I0-
JIO)KeHUsAMU cT. 1 3akoHa).

[IprMepoM TakuX «HECBOMCTBEHHBIX» BOIPOCOB SIBJISIIOTCS
0COOEHHOCTH TPYIOBOM JESTETbHOCTA PAOOTHUKOB — MHOCTPAH-



HBIX Tpak/aH ¥ JiuI] O0e3 IpakJaHCTBa, TIOCKOJIBKY 3TO CKOpee
chepa peryaupoBaHusl TPYIOBOIO 3aKOHOAATENLCTBA. B nute-
paTtype HeOIHOKPATHO MOAYEPKUBAsIach 1eJecO00pPa3HOCTh CO-
3[1aHUS1 COOTBETCTBYIOILIEN IJIaBbl B paMKax TpyloBOro Komek-
ca Poccuiickont denepaiiny u nepeHeceHus: B Hee HopMm u3 de-
JepanbHOro 3akoHa ot 25 mons 2002 r. Ne 115-®3 «O npaso-
BOM TOJIO’KEHUHM MHOCTPAHHBIX TpaxaaH B Poccuiickon Penepa-
UW», TEM HE MEHEE Ha MPAKTUKE PEryJIUPOBAHUE OCYILECTBIIS-
€TCsl IMEHHO B pamKax ®deiepajibHOro 3aKoHa.

Kpome Ttoro, mpencrapisieTcsi HECOIJIACOBAHHBIM C HOpMa-
MU JISHCTBYIOIIETO 3aKOHO/ATENbCTBA 3aKpeIuieHue TMOopsaKa
a/IMMHUCTPATUBHOIO BbIIBOPEHMSI MHOCTPAHHOTO T'pakJaHWHA
3a mpenensl Poccuiickonn ®epepanuu B PeepanibHOM 3aKO-
He «O MpaBOBOM MOJIOKEHUM MHOCTPAHHBIX TpaxjgaH B Poc-
cuiickoil denepanun». Hanmpumep, BOpochl agMUHUCTPATHB-
HOW OTBETCTBEHHOCTU, & UMEHHO mnoiyiokeHus cr. 34 «[lops-
JIOK aIMUHUCTPATUBHOTO BBIIBOPEHUSI MHOCTPAHHOTO Tpaskaa-
HUHa 3a npeaesl Poccuiickon ®Peneparmmn» PenepaibHOro 3a-
koHa Ne 115-®3. ITpaBoBas npupoaa aJMUHUCTPATUBHOTO BbI-
JBOPEHMS HE BbI3BIBAET BOIIPOCOB — 3TO MEPA aIMUHUCTPATHB-
HOTO HakazaHwus, 3akperieHHas B cT. 3.10 Konekca Poccuiickoi
depepanuy 00 aIMUHUCTPATUBHBIX MTPABOHAPYIIEHUsIX. B co-
orBercTtBUM co cratbed 1.1 Kopekca Poccuiickon ®enepanuu
00 a/IMUHUCTPATUBHBIX MIPABOHAPYIIEHUSX «3AKOHOAATEIbCTBO
00 aJIMAHUCTPATUBHBIX MPABOHAPYIIEHUSX COCTOUT U3 HACTO-
simero Konekca v mprHUMaeMbIX B COOTBETCTBUM C HUM 3aKO-



HOB cyObekToB Poccuiickoi ®epepariy 00 aIMUHUCTPATHBHBIX
IIPABOHAPYIIEHUAX», IPU 3TOM COINIACHO HOpPMaM CT. 3.2 Ta-
KOW BUJ| aIMUHHUCTPATHBHOIO HAKa3aHUsl, KaK aIMUHUCTPATHUB-
HOE BbIIBOPEHHE, MOXKET ObITh YCTAHOBJIEH TOJIBKO JTaHHBIM Ko-
JEKCOM.

AHaJIOrMYHOE 3aMeyaHre MOXKHO BbICKA3aTh U B OTHOILIEHUU
NOJIOkKeHUI cT. 7 naHHoro PenepasbHOrO 3aKOHA, B COOTBET-
CTBHMHM C KOTOPOW pa3pelieH’e Ha BpEMEHHOE MPOKUBAHUE MHO-
CTpPAaHHOMY T'paXJIaHVHY HE BbIJAETCS, a paHee BbIJAaHHOE pa3-
pEIIEHME aHHYJIMPYETCs B ClIy4ae, €CJIA JAHHBIM MHOCTPAHHBIN
IpakJaHUH B T€UYEHUE MATH JIET, MPEAIIECTBOBABIIMX JHIO I0-
Jlauy 3asBJIEHUs O BblJaue pa3pellieHsl HA BPEMEHHOE MPOXKHU-
BaHUe, MOABEPrajics aJMUHUCTPATUBHOMY BbIIBOPEHUIO 32 IIpe-
nensl Poccuiickoin @enepanmn mibo nenoprarmu. [IpuBenen-
Hasi HopMma He coracyercs co ct. 4.6 Koaekca Poccuiickoit de-
Jepaiyu 00 aIMUHUCTPATUBHBIX MMPABOHAPYILIEHUSIX, COTJIACHO
KOTOPOH JIMIO, KOTOPOMY HAa3HAYE€HO aIMUHUCTPATUBHOE HAKa-
3aHUE 32 COBEPLICHUE aJMUHHUCTPATHBHOIO MPAaBOHAPYLIEHUs,
CUMTAETCs MOJBEPTHYTHIM JAHHOMY HaKa3aHUIO B TEYEHHUE OfIHO-
I'0 rofia CO IHS OKOHYAHU 1 MCTIOJIHEHU I TOCTAHOBJIEHUSI O HA3HA-
YEHUU aJJMUHHUCTPATUBHOIO HakazaHus. C yuyeToM cofep:KkaHus
cr. 1.1 Konmekca Poccuiickonn ®Penepaniy MOXKXHO yTBEPKIATh,
4To (hesiepasibHbI 3aKOHOAATEN b HE MMEJ MpaBa yBeJUYMBaTh
CPOK, B T€YEHHE KOTOPOTO JIUIIO OY/IET CYUTATHCS MOIBEPIrHY THIM
aJIMMHUCTPATUBHOMY HAKa3aHUIO, NHAYe, YEM Yepe3 BHECEHUE
n3MeHeHu B Kozekc.



C 15 auBaps 2011 r. Bcrynun B cuiny PeepasibHblil 3aKOH
ot 23 nekabpst 2010 1. Ne 385-P3 «O BHeceHWM W3MEHEHUI
B OT/Ie/IbHBIE 3aKOHOJATENIbHBIE aKThl Poccuiickoii deneparum»,
B COOTBETCTBUM C KOTOphIM B PepepasbHblil 3akoH Ne 115-
®3 BHeceHbl U3MEHEHUs], YCTaHABIMBAIOIIME, YTO CYIIECTBEH-
HBIM YCJIOBHEM T'PakKIAHCKOIPABOBOTO JOrOBOpPA Ha BBIMOJHE-
HUe paboT (OKa3aHue YCayr) Oy[eT SABJIAThCSA O0OecreueHue mo-
JIy4eHU sl BBICOKOKBAJTM(PUITMPOBAHHBIM CMELUATMCTOM U YJIeHa-
MU €r0 CEMbU MEANIIMHCKOM ITOMOIIY B T€YEHHE CPOKA JENUCTBUS
3aKJI04aeMoro goropopa. OIHaKO peryJIrMpoBaHUE CYIIECTBEH-
HBIX YCJIOBUH I'PaXJAHCKO — MPABOBOT'O JJOTOBOPA, TPaKAAHCKO —
MPaBOBBIX OTHOIIIEHUW HE MOXKET OCYIIECTBIISTHCS Ha YPOBHE
HOPMAaTUBHO — MTPABOBOIO aKTa MUT'PALIMOHHOTO 3aKOHOATEb-
cTBa (B yactHOCTH, PenepanbHOro 3akoHa «O MpaBOBOM MO-
JIOXKEHUM WHOCTPAaHHBIX TpaxkaaH B Poccuiickont ®enepanuu» ),
a TaKKe C MOMOIIbI0 METOJIOB PEryJIupoBaHusl, TPUMEHSEMbIX
B MUIPAllMOHHOM IIpaBe. B MpOTHBHOM ciy4yae MOKHO T'OBO-
pUTH O HapyIlleHn: Ga30BOr0O MPUHITUTIA TPAXKIAHCKOTO TpaBa —
cBOOOJIBI JoroBopa (ct. 2, cr. 421 I'paxaanckoro konekca Poc-
cuiickorn Penepaiun): rpaxjaane (pusznyueckue auI@a) U 0OpU-
JMYECKUE JIMIA TIPUOOPETAIOT U OCYIIECTBIISIIOT CBOU TpasK/1aH-
CKMe TIpaBa CBOEW BOJIEH M B CBOEM MHTEpece, OHH CBOOOTHBI
B YCTQHOBJICHUU CBOUWIX TPaB U OOS3aHHOCTE HA OCHOBE JIOTO-
BOpa M B OMNpeeeHU! JIIOOBIX He TIPOTHBOPEUAIIUX 3aKOHO/A-
TEJIbCTBY YCJIOBHUI IOTOBOPA.

Curyaiusi, CBsI3aHHas1 C PaCHIMPEHUEM IPAHUIL TPABOBOTO pe-



ryJmpoBanns PenepanbHOro 3akoHa «O MpaBOBOM MOJIOKEHUN
VMHOCTpaHHbIX TpaxjaaH B Poccuiickon ®enepanyn», npeacTas-
JISI€TCS BIIOJTHE JIOTMYHOM, YYUTBIBASI, YTO MIPABOBOM CTATYC MHO-
CTpPaHHBIX IpaXxJaH U JuIl 0e3 rpakJaHCTBa perlaMeHTUPYEeTCs
HOpPMaMHU pa3JIMUHBIX OTpacyie npaBa. Bmecte ¢ TeM maHHBIN
depepanbHBIT 3aKOH HE OXBATHIBAET BCE MHOTOOOpa3ne MUTpa-
IIMOHHBIX OTHOIIIEHUI, OCTaBJIsAsI PerjaMeHTAlUIO 11eJIoro psijia
00BEKTUBHO TPEOYIOIIMX 3aKOHOIATEILHOT0 00ecreYeHu st OTHO-
IIEHWI HA YPOBEHb MO3aKOHHOTO PEryIUpPOBaHUS %,

Cucrematniueckoe OOpa30OBaHHWE Ha CTHIKE OJHOPOIHBIX
CMEXHBIX OTpaciieil «IOrPaHUYHBIX» OTHOIIEHUH CITYXHUT MPO-
SIBJIEHMEM TIOIBKHOCTH TPaHUI] MEXKAy OTpaciissMU IpaBa
KaK CJIeJICTBUSI pa3BUTHs OOIIECTBEHHbIX OTHOIIeHun. Coxpa-
HsISI 9epPThl OJHOUM OTpACIH, TaKWe OTHOIIEHWS MPUOOpPETAIoT
YepThl U CMEXHOU oTpaciu npasa. [1o Mepe gaypHelero pas-
BUTHSI «TIOTPAHUYHBIX» OTHOIIEHUI YHUCIIO «3aUMCTBOBAHHBIX»
YepT MOKET YBEIMUMBATHCA ™.

Ha ananornunele mpoueccel ykasbiBasl u C. C. Auekcees:
(hopmupoBaHue cMeNIaHHBIX HTHCTUTYTOB BHI3BAHO TECHBIM KOH-
TAKTHPOBAHUEM MEXKY OTPACISIMH, UX B3aUMOIPOHUKHOBEHH-
€M, OOYCJIOBJIEHHBIM CYITIECTBOBAHHEM <«IIOTPAHUYHBIX» OOIIe-

¥ Ccm.: Xaopuena T. ., Aunpuuenko JI. B., [Tmoruna . B. Pa3Burre Murparu-
OHHOTO 3aKoHofaTesbcTBa // KOHLEeNuY pa3BUTHS POCCUICKOTO 3aKOHOATENbCTBA.
M.: Dkemo, 2010. C. 519.

% Cm.: Tonesnna C. B. CybcuanapHoe IpUMeHeHHe HOPM T'PakJAHCKOTO 3aKOHO-

JIATebCTBA K OTHOLIEHUSIM CMEKHbIX oTpaciieid // CoBeTcKoe rocynapcTBO U Mpago.
1967. Ne 4. C. 24.



CTBEHHBIX OTHOIIEHUH, (DYHKIIMOHAJIBHBIMU U T€HETUYECKUMU
CBSI3SIMH, HEOOXOJJIMOCTBIO «TTOJICTPONKM» MO PEKUM COCETHE-
O y4acTKa MPaBOBOTrO peryIMupoBaHus .

Kak yxe ObUIO OTMEUEHO paHee, HEKOTOpble MpaBa U CBO-
6011, poBo3rameHnsie B Koncruryun Poccuiickoit denepa-
[IUU, pacrpocTpaHsiomuecs (popMaibHO Ha KaXA0ro, (paktuye-
CKU MOTYT UMETh PA3IMYHOE COMEPKaHUE B 3aBUCUMOCTH OT Ha-
JIMYMs TPAKJAHCTBA (B YACTHOCTH, MPU HAJIMUUU MEKIyHAPOI-
HOT'O JIOTOBOpa MOXET OBbITh YCTaHOBJIEH IpedepeHIIMaTbHbINA
PEKVM Bbe3/1a WU MPeObIBaHN ), BpeMEeHH NIPeObIBAHUST Ha TEP-
putopuu Poccuiickoit depepaiu, a Takke psga UHBIX acTieK-
TOB.

[TpaBoBoe nosnoxenue B Poccuiickon depepariin MHOCTPaH-
HBIX TpaXJaH U JIWIl Oe3 rPaXJaHCTBA 3aBUCUT TaKKe OT HaJIM-
YKsl CHEeIMAIbHOTO MpaBoBoro craryca. [IpaBoBoi cratyc, nMe-
IONIHIA OOIIUIA XapaKTep U paclipoOCTPAHSIIONIUIACS Ha BCEX TPax-
JaH CTPaHbl, OOBIYHO TOJTyYaeT HOPMATUBHYIO KOHKPETU3AIIUIO
MPUMEHUTEbHO K OTAEJIbHBIM KaTeTOPUsIM U TPyIIaM IPakaaH;
Ha 9TOW OCHOBE CKJIJIbIBAIOTCS CIIEIMabHbIe TIPABOBBIE CTATY-
Chl Pa3IMYHBIX KaTeropuit HacesneHus °2. [IpuMeHuTeNbHO K UHO-
CTPaHHBIM TpaXkJIaHaM U JIIaM 6e3 IrpakJaHCTBa MOXHO BbIJIe-
JITh TaK¥e BUJBI CTIEIIMATIEHOTO MPABOBOTO CTaTyca, Kak Oexke-
Hell, BBIHYKJICHHBIN MepecesieHel], TPYASIIUNAC — MUTPaHT U Jp.

o1 Cwm.: Anekcees C. C. Crpykrypa coerckoro npasa. M.: IOpuanueckas nurepa-
Typa, 1975. C. 132.

2 Cm.: Mapuenko M. H. Teopus rocynapcrsa u ipasa. M.: [Ipocriekt, 2004. C. 347.



Boienenue qaHHBIX KaTeropuii 00yCIOBJIEHO HATMYKMEM CIIeLH-
(ryeckux mpaB u 00s3aHHOCTEN, OCOOGHHOCTEH TPeI0CTaBIIe-
HMS$I CTaTyca, FapaHTHid U 3allUMThl CO CTOPOHBI TOCYAAapPCTBA.
Craryc OexeHla ObUl perylaMeHTUPOBAaH OJHUM U3 MEPBBIX,
IpUYeM Kak Ha MEXIyHapoAHOM YypOBHE, Tak W B Poccuii-
ckoil Peneparmu. ['0Bopsi 00 OCOOEHHOCTSIX MPABOBOTO CTATY-
ca OexeHIIeB, MOKHO OTMETUTh cienyiouiee. [IpaBoBoii craryc,
IPe/IOCTABJIEHHBII OKEHIly B CTpaHe Ipak JAHCKOM ITPUHAJIeK-
HOCTH (TIOCTOSIHHOTO TPOXKUBAHUS ISl UL O€3 Ipak/IaHCTBa),
HOCHUT (hOPMaJIbHBII XapaKTep, MOCKOJIBKY JIMLIO MPAaKTUYECKU
HEe MOXET peajn30BaTh CBOM MpaBa W CBOOOABI B CHJY BIOJ-
He OOOCHOBaHHBIX OMNACEHUI CTaTh XEPTBOM MpeciieJOBaHUM
10 MIPU3HAKY pachl, BEPOMCIIOBE/IaHN, TPaXKIAHCTBA, PUHA/-
JIEKHOCTH K ONPEAEICHHOW COLMAJIBHOM IPYIIIE WIN MOJIATHYE-
CKUX yOexaeHuii. bomee Toro, GeskeHell He MOKET WITH He JKeJlaeT
B CHJIy YKa3aHHBIX OIACEHUM BOCIOJIb30BAaTbCS 3aIUTOU «CBO-
€ro» rocyaapcrBa, CBsA3b ¢ HUM (PaKTUYECKU yTpaueHa. B co-
orBercTBUM cO cT. 12 Konennmu OOH o craryce OexeHiieB
1951 r. 1u4HBIA cTaTyC Oe)eHIIa ONpeIeseTCs 3aKOHAMU CTpa-
HBI €r0 JOMMLWJIA WM, €CTA Y HETO TAaKOBOT'O HE UMEETCH, 3a-
KOHaMHU CTpaHbl ero npoxuBanus. [Ipu sTtom panee mpuoOpe-
TeHHbIE OeKEHITAMU MTPaBa, CBSI3aHHBIE C €r0 JINYHBIM CTaTyCOM,
¥ B YaCTHOCTH TIpaBa, BHITEKAIOIIME U3 Opaka, IOMKHBI COOIO-
JaThCs MO BBHIMOJHEHUH B CIydae HaJl00HOCTH (hOpMasIbHOCTEH,
NPEANYCAHHBIX 3aKOHAMM JIaHHOTO TOCYAapcTBa, NIPU YCIOBUH,
YTO COOTBETCTBYIOIIIEE [TPABO SIBJISAETCS OJHUM M3 TeX MpaB, KO-



TOpbie ObLIM Obl TPU3HAHBI 3aKOHAMH JAHHOTO TOCYIapCTBa, ec-
7 OBl 3TO JIMIIO He cTayo OexeHneM. B uTore mpaBoBoii cTa-
Tyc OeXeHlla peryjiupyercs NpeuMyIleCTBEHHO HOpMaMU MeX-
JYHApOJIHOTI'O IpaBa, a TAKKE HOPMAMU 3aKOHOZATE IbCTBA CTpa-
HBI TIPeOBIBAHMUSI.

WNHocTpanHble rpaxaaHe u Jmma 6e3 rpakaaHCcTBa, OCTOSTH-
HO WJIM NIPEMMYIIECTBEHHO MpoxuBaoiume B Poccuiickoit Pe-
Jepalyy, MOryT ObITh IPU3HAHbI BBIHYKAEHHBIMHU IepecelieH-
namu. Ha cnienudguky npaBoBoro craryca BbIHYX/JIEHHBIX Mepe-
cesernieB ykazail B 2002 r. Koncrurynmonnsm Cyn Poccuii-
ckoil Peaepauun®’. B yactoctu, Koncturyumonnsiii Cyn otme-
TWJI, 4TO CTaTyC BbIHYKJEHHOIO NepecesieHa MPeloCTaBIIsAETCA
Ha MATh JIET, OHAKO MPH HAJTMYUK OOCTOSITENNBCTB, MPETSTCTBY-
IOIIMX eMy B OOyCTpPOICTBE Ha HOBOM MECTE JKHTEIbCTBA, CPOK
JEWCTBUSI cTaTyca MPOAJIeBAETCS] OPraHOM MUIPALIMIOHHOM CITy K-
Obl Ha KX IbIi OCJIEAYIOIIMI FOJ] 110 3asIBJIEHUIO BBIHY K IEHHOTO
nepecesneHua. CnefoBaresibHO, JaHHBIN CTaTYC UMEET ClIeLaIb-
HBIW, LIEJIEBOM U CPOUYHBIN Xapakrtep. [1o Mepe ucnonHenus rocy-
JapCTBOM CBOMX OOSI3aHHOCTEH MO BOCCTAaHOBJIEHUIO HAPYIIIEH-
HbIX KOHCTUTYLIMOHHBIX IPaB BBIHYKIEHHOT'O MepecesieHIa 00b-
€M JIOTIOIHUTEJIBHBIX NPaB U FApaHTHUiA, 00YCIOBJIEHHBIX €r0 CTa-
TycoM, cokpattaercs. C uCTeUeHHEM K€ YCTAHOBJIEHHOTO CPOKa

93 Cm.: HocratoBenne Koncrurynnonnoro Cyna P® ot 21 nHostopst 2002 1. Ne 15-T1
«[To neny o mpoBepke KOHCTUTYIIMOHHOCTH TOJIOXEHUH MoAnyHKTa 1 myHkra 3 u a6-
3aua rnepsoro nmyHkra 6 crarteu 9 3akona Poccuiickoii ®epepaimu «O BbIHYKIEHHBIX
HepecelieHIax» B CBS3M C jkaio0oi rpaxkaannHa M. A. Mkprsraana» // C3 P®. 2002.
Ne 48. Cr. 4829.



Y [IpU OTCYTCTBUM OCHOBAHUH J|J1s1 €r0 MPOJIJIEHUsI IECTBUE CTa-
Tyca BBIHY:K/IEHHOTO NepecesieHIa MpeKpalaeTcs.

MOKHO OTMETHTH ellle OHY OCOOEHHOCTb, OOIIYIO /IS Tpa-
BOBOTI'O CTaTyca OeXeHIIEB U BbIHYKAEHHBIX TMepeceieHIeB: Oe-
JKEHIIaMU, BbIHYKJJEHHbIMU [I€PECEJICHIIAMU CTAHOBSITCS HE B CH-
JIy O(PUIMAIIBHOTO MTPU3HAHUS, a (PAKTUYECKOTO COCTOSHHMSI.

[lo To¥i wiu WHOW MpPUYUHE OTAESbHbIE KOHCTUTYIIMOHHBIE
npaBa M CBOOOJABI MHOCTPAHHBIX TpaXJaH W JUI[ 0e3 rpax-
JAHCTBA MOTYT OBITh CYIIECTBEHHO OIDAaHUYEHBbI HA TPAKTHKE.
B cniekTpe KOHCTUTYIIMOHHOTO ITPUHIIMIIA PABEHCTBA IPAB U CBO-
0011 YenoBeKa U rpaxkJIaHUHA U 3aKpeIuIeHUs] «HAlMOHAILHOTO
pekrMa» 3TOT BOIPOC MPpUOOpeTaeT 0coOyI0 aKTyaTIbHOCTb.

OnuH u3 Hanbosee SIPKUX MPUMEPOB CBSI3aH C peasn3allv-
el mpaBa Ha cBoOOmy mepenBrkeHus. [IpaBo Ha cBoOOmy Tie-
pEIBVIKEHUsI, BHIOOp MecTa MpeObIBaHUS M KUTEJIbCTBA SIBJIS-
€TCsl OCHOBHOM COCTaBJISIIONIEN MPaBOBOrO CTaTyca JIoOOoro Jiu-
1[a HE3aBUCUMO OT I'Pa)xJIaHCTBA; OHO 3aKPEIUIEHO BO MHOTIMX
(pyHIaMEHTATPHBIX MEXIyHAPOIHBIX aKTaxX MO MpaBam YesioBe-
Ka Kak yHUBepcaJIbHOE, He OrpaHUYEeHHOE 10 Kpyry i, Yka-
3aHHOE IPaBO OTHOCUTCS K YMCIY JIMYHBIX, TaK HA3bIBAEMbIX

% Cwm, Harpumep: cT. 12 MexayHapoIHOro IaKTa O TPaXIaHCKUX U IOMUTHYECKUX
npasax (mpuHAT 16 nek. 1966 r. Pesomonueii 2200 (XXI) Ha 1496 nienapHoM 3a-
ceqanuy ['enepanbaort Accam6ien OOH); cr. 22 AmepukaHckodi KoHBeHIH 0 Tipa-
Bax yesioBeka (3akiouena B . Can — Xoce 22 Hos0pst 1969 1.); cT. 12 AdpuKaHCcKoi
XapTUM [paB 4YeloBeKa M HaponoB (mpuHsTa B T. Haiipoou 26 uions 1981 r.); c1. 22
Konsenuuu Conpyxecrsa HezaBucumeix ['ocynapcrs o paBax 4yesnoBeKa U OCHOBHBIX
cBobogax (3akmodeHa B I. MuHcke 26 mast 1995 r.); c1. 45 XapTin OCHOBHBIX ITpaB
EBponetickoro coro3a (I[Tpunsra B r. Hume 07 nekadpst 2000 r.) u ap.



IIpaB «IEPBOTO MOKOJIEHUs», TO €CTh NMPU3BAHHBIX «00ECIIEUH-
BaTh CBOOO/Y M aBTOHOMUIO MH/IMBU/IA KaK YieHa IPakIaHCKOTO
00I11eCcTBa, ero PUANIYECKYIO 3aUIIEHHOCTh OT KaKOro — JTM00
HE3aKOHHOTO BMEIIaTeIbCTBa» .

B 31011 cBsSI3M BBI3BIBAET BOMPOCHI 3AMPET /J1sI BPEMEHHO TPO-
*uBalux B Poccuiickor ®Pepepanm MHOCTPAHHBIX I'PakAaH
1Mo COOCTBEHHOMY EJIaHUI0 U3MEHSTh MECTO CBOErO IMPOXKHU-
BaHUsA B Mpenenax cyobekTa Poccmiickoit denepanvu, Ha Tep-
PUTOPUM KOTOPOTO €My pa3pelieH0 BPpeMEHHOEe IMPOKHMBAaHUE,
WM U30MpaTh MECTO CBOETO MPOXUBAHUS BHE TMPEIETIOB yKa-
3aHHOrO cyobekta Poccuiickorn ®eneparuu (m. 2 cr. 11 Pe-
JepaJibHOro 3akoHa «(O TpaBOBOM IMOJIOKEHUU WHOCTPAHHBIX
rpaxaad B Poccuiickoit ®eneparun»). O4eBuiHA HECOIJIACO-
BAHHOCTb JJAHHOM HOPMBI C NOJOKEHUAMU 4. 3 cT. 27 KoHcTu-
Tyuuu Poccuiickon denepaninu, 4to siCHO J1axe ucxons us ¢op-
MYJIMPOBOK HOPM: «KaKIbIN, KTO 3aKOHHO HAaXOJIUTCSI HA TeppU-
Ttopun Poccuiickon ®enepaiiu, UMeeT MpaBo. ..» U «BPEMEHHO
npoxuBaomui B Poccniickor ®enepanyy MHOCTPaHHBINA I'Pax-
JTAHWH HE BIPABE. ..».

Kpome Toro, mpencrasisieTcsi HEOOOCHOBAaHHBIM OTpaHUYe-
HHUE BBIOOpA MecTa IMPOXKUBaHMS B TIpefienax cyobekTa denepa-
MU 1JIs1 BpEMEHHO MNpoxuBaimx B Poccuiickon denepanuu
WHOCTPAHHBIX I'paKJaH U JIKI] 6e3 rpaXJaHCTBa, OCKOJIBKY CY-
IIECTBYIOIAsl CUCTEMa KBOTUPOBAHUSI MIOCTPOEHA C YUETOM Tep-

95 IIpaBa uenoseka / otB. peq. E. A. Jlykamesa. M.: HOPMA — UHOPA — M, 1999.
C. 142.



puropur cyObeKTa, a He ero 4acTu. B CBs3M ¢ 3TUM peKOMEH-
JyeTcsl pa3pelinTh YKa3aHHON KaTeropuu JIMI] 10 COOCTBEHHO-
My SKEeJIAHWIO U3MEHSITh MECTO CBOEro MPOKUBAHUS B TIpeaesiax
cyobekta deneparyiv, Ha TEPPUTOPUN KOTOPOTO UM Pa3pelieHO
BpEMEHHOE MPOKMBAHUE.

Cremyer OTMETHTD, YTO B 3apyOeKHOW MpPaKTUKE HE BCermaa
CBOOOJIa TIEpEIBMKEHHUSI TI0 BHYTPUTOCYJAPCTBEHHON TEPPUTO-
pUM pacrpoCTpaHsIeTCs Ha J000e JIMII0 HE3aBUCUMO OT Tpak-
naHcTBa. Hampumep, 0COOEHHOCTBIO KOHCTUTYIIMOHHOTO 3a-
KperuieHrusi CBOOOIBI Tiepe/IBikeHNs 1 TpoxkuBaHus B KoHcTr-
TyuruoHHOM Akte Kananel 1982 r. (cT. 6) sIBiIsieTcs ee pacnpo-
CTpaHEHUE UCKJIIOUUTENIbHO Ha KaHAJCKUX TpaX/JIaH.

CucreMHbIi aHanmM3 ycraHoBJeHHbIX KoHcTutynuen Poccuii-
ckori denepanu TpaB U CBOOOJ TMO3BOJISIET CIEIaTh BBHIBOJ,
YTO C MPABOM Ha CBOOOMY IepeIBUKEHUS, BHIOOP MecTa Ipe-
ObIBaHMS U KUTEJIHCTBA TECHO CBSI3aHA peasin3alivsi MHBIX KOH-
CTUTYLIMOHHBIX TPaB M CBOOOJ MHOCTPAHHBIX I'paXJIaH W JIWII
6e3 rpaxaancTea. OrpaHYEHS IpaBa Ha CBOOOTY TepeIBIIKe-
HUs1, BBIOOp MecTa NpeObIBaHUS U KUTEJIbCTBA MOT'YT OBITh TTPU-
YMHON BO3HMKHOBEHHUS MPOOIeM B peau3allii WHbIX KOHCTH-
TYIMOHHBIX TPaB, B YaCTHOCTH, CBOOOIbI TPyda: TaK, BPEMEH-
HO MPOXUBAIOIVIA NTHOCTPAHHBIN I'PaKIaHIH — PAOOTHUK BITpa-
Be BBHIOpAaTh MECTO padOTHl TOJIBKO B IMpeesiax OnpeieieHHOTO
CyObeKTa, yKa3aHHOTO B pa3pellieHuy Ha BpEMEHHOE TTPOKMBa-
HUE.

[TpoBo3rnamenHsi B Koncruryimm Poccumickon ®enepanyu



MIPUHLIMIT pABEHCTBA BOBCE HE O3HAYAET, YTO FOCYJAPCTBO JI0JIK-
HO TIPE/IOCTABJIATh AOCOMIOTHO WJIGHTUYHBIC TpaBa KaK HMHO-
CTPaHHBIM TPaKjIaHAM U JIMIIaM Oe3 Tpak/IaHCTBa, TaK U CBOUM
COOCTBEHHBIM TpakaHaM. Pedb uaeT o paBeHCTBE BO3MOXKHO-
CTel HE3aBUCUMO OT €CTECTBEHHbIX U COLIMATIbHBIX CBOMCTB JINY-
Hoctu. JlaHHbI BhIBOX noaTBepania U KoncrutynnonHsin Cyn
Poccuiickoit ®epeparmu B Onipenenenvu ot 24 HostOps 2005 r.
Ne 424-0O «O06 oTkaze B MPUHATUU K PACCMOTPEHMIO XKaJO-
Obl rpakaanuHa 3aiitieBa MBana HukonaeBnya Ha HapyieHue
€ro KOHCTUTYIMOHHBIX MpaB vacTbio 1 cr. 19.15 Koaekca Poc-
cuiickort Penieparyi 00 aMUHUCTPATUBHBIX MMPABOHAPYIIICHH-
SIX>»: IPUHIMI PABEHCTBA BCEX NEPe/] 3aKOHOM rapaHTUPYET PaB-
HbIE MpaBa 1 0OSI3aHHOCTH JIJIs1 CYOBEKTOB, OTHOCSIIIIUXCS K Of1-
HOW KaTeropuu, U He UCKJII0YaeT BO3MOXHOCTh YCTAHOBJICHUS
Pa3IMUHBIX HOPM B OTHOIIIEHUM JIMII, TIPUHAJISKAIIUX K APY-
ruM KareropusiM. [103ToMy KOHCTUTYUIMOHHBIY PUHIUI PABEH-
CTBa HE MOXET CUMTAThCS] HAPYIIEHHBIM, KOTAA Pa3Inyus MEX-
Iy TEMU WU UHBIMU KATeTOPUSIMU JIULL SIBJISIIOTCS JOCTAaTOYHBI-
MU ISl TOTO, YTOOBI MPEYCMOTPETD JIJIsI HUX pa3IMYHOE Ipa-
BOBOE peryJimpoBaHue. Bmecre ¢ TeM orpaHu4eHus JOJIKHbBI HO-
CUTb 0OOCHOBAHHBIN XapakTep.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».
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