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AHHOTaAMSA

Monorpadgusi  COIepKUT  pe3yJbTaThl  OOHApYXeHWUs U
ueHTU(UKAIMK TPOOJIEMHON CHUTyalluu B cdepe  YroJoBHOIO
CYIOMPOU3BOCTBA. ABTOP U3YYAET U CTPOUT CUCTEMY IIeNenoaranusi
MPUMEHHUTENIFHO K COBPEMEHHOMY OTEYECTBEHHOMY YTOJOBHOMY
CYIOTpPOM3BOACTBY. BbiBeeHa JeUMHUIMA ¥ pacKpbIBaeTcs
colepkaHue TOHATHS «leJenonaraHue». Vccnenyercs mnoHsTHe
«lefierofiaraHie» B YTOJIOBHOM TIpOIleCCe, €ro  omnpelesieHue,
MpPU3HAKY, SJIEMEHTHI, a TaKKe OCBEIACTCS 3HAYeHHWEe CHCTEMBI
esenoyiaraHusi B yrolloBHOM TMporiecce. [ HaydHbIX paOOTHUKOB,
npenofasaresiell, aClUPaHTOB W CTYJEHTOB BBICIIMX OPHIMUYECKUX
y4eOHBIX 3aBEJICHUN.
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Anexkcen ITaBiaosunu Ilonos
IHeaemoaaranue
B COBPEMEHHOM
O0T€4€CTBEHHOM YIrOJIOBHOM
Cy10NPON3BO/ICTBE

IIaTh penyuK HAYYHOT0 peJaKTopa

Penuiuka nepsasi — UI'PA

Hano x takomy ciayuutbesa! §1 3akoHUMII YyTeHHME MOHOTrpa-
(pun, KOTOPYIO UNTATEINL JEPAKUT B PYKAX, a 5 IITYIMPOBAJ B Ka-
YECTBE HAYYHOI'O pelaKTopa.

Knura mens yBiieksia. HapepHoe, mostomy, unras, s1 He oopa-
111aJ1 BHUMAHMA HA TO, YTO B KOMHATE BKJIIOUYEH TenneBru3op. Ko-
I1a ke, IEPEeBepHYB NOCIECAHUN JIUCT, S OAHSII TOJIOBY OT py-
KOIIMCH U IIPUKPBUI JIAJOHBIO YCTABLIME [VIa3a CTApPOro Y€EI0BEKa,
TO COBEPLIEHHO OTUYET/IMBO YCJIbIILIAN C 9KpaHa: «B urpe nasHoe
— He 11eJ1b, IJIABHOE — Urpa». 1o ObLT Tesecepral «ChIluKm»,
O/JHA M3 €r0 MHOTOUYMCIIEHHBIX CEpUU, OKa3aBLIasAcs B a¢pupe 22



uios1s1 2005 1. Peub Ha 5KpaHe, €CTECTBEHHO, 11JIa O KOMITBIOTEP-
HBIX, BUPTYaJIbHBIX UTPaX.

KpaTtkuii 1 10CTaTOuHO ApKUM apOpU3M TYT KE HATOKUIICA
Ha IPOOJIEMBI U3 TOJILKO YTO MPOYUTAHHOrO TekcTa. OOpasbl e-
perieniucb. I y MeHsl B TOJIoBe BAPYT OTUYETIMBO ChOPMHUPO-
BaJIACh MBIC/Ib, KOTOPYIO, HACKOJIBKO 51 CENYac OPUEHTUPYIOCh B
CBOUX MBIC/ISIX U CJIOBaX, HUTJIE paHee He BBICKA3bIBaJl, BO BCS-
KOM CJly4ae, H CBOMX, HM UyKMX MyOJIMKallMi TaKOro poia He
MOMHIO.

Ceiuac, korga s ee c)OpMyJIMpOBaJl, MBICIIb 3T MPEACTABIS-
€TCs1 TAKOW OYEBUAHOM, TAKOW MPO3PAYHOM, YTO MHE CTAHOBUT-
Cs1 COBEPUIEHHO HETIOHSATHBIM: IIOYEMY paHbllle OHa He MpUILIa
B I'OJIOBY MHE CaMOMY, MOUM €AWHOMBIIILIEHHUKAM WJIM MOUM
y4eHuKam?

Moxet ObITbh, B criTy ee KorryHcTtBeHHocT? Her! He nymaro,
YTO UCTHHA OT TOTO, YTO €€ UAEHTU(UIMPOBAIN U BbICKA3aIH,
MOJKET CTaTh KOITYHCTBEHHOMU.

HcrrHa 3Ta 3akimouaercd B cienyomeM. lendenyuu, s6-
CMBEHHO NPOABASIOUSUECS. 8 NPONAZAHOUCTCKUX, Meopemuye-
CKUX U Y4eOHbIX mamepuanax, 6 mparcghopmauuu 2ocyoap-
CMBEHHO020 (KOHCIMUMYUUOHHO20), CYOOYCMPOUICMBEHH020 U CY-
00npoU3B00CMBEHHO20 NPABa (8 KPUMUHANLHOU UX Yacmu) 8 Ha-
NPABAEHUAX UBMEHEHUSI COBPEMEHHO20 OMeUeCn8eHHO20 Y20106-
H020 CYOONPOU3B0OCMEaA 8ce OoAbUle 0Opaaom maxyrw omn-
pacav 20CyoapcmeeHHoll 0esimenbHOCmu, KAk Y2o0N08Hbll npo-



uecc ¢ — terribiliter dictum' — UT'PY .

Curyanus AerCTBUTENBHO Nyrawiasa. Beos ona npedcmaeénsi-
em coboli He NpocmMo uzpy, a uzpy 4en08e4ecKUMU CyobOaAMU.
[loguepkHeM: He moabKko cyYobOAMU OOBUHSEMBIX, OCYHCOCHHBIX
U ONpagoOaHHbIX, He MONbKO CYObOaAMU UHOUBUOO8, NOCMPAOAE-
WUX 0m npecmynaeHuil, CImasuux u He Cmasuwiux nomepnesuiut-
MU, HO U CYYObOAMU ONEPAMUBHBIX YNONHOMOUEHHDIX, CAed08anie-
Aeti, NPOKYPOpO8, cyoeli U MHOUX OpY2ux M00eii, Oelicmayrouux é
yeonosrHom npoyecce ex officio?, ebmonnsouux PyrHKyuL-3a0a-
Ul C80UX OONIHCHOCMELL U OP2AHO8.

Hacrosimui npodeccnonal, AeUCTBYIONIMI CerogHsi B cde-
pe YCII, pazaupaem npotuBopeunsimu. Haubonee Gone3HeHHbIe
cpea HUX — 1) Mexay nmpodecCHOHaTBbHBIMU TPEOOBAHUSMU,
MPOUCTEKAIOIIMMU U3 TPAJAULIMOHHOTO 1IeJIeTI0IaraHusl B OTeve-
CTBEHHOM YTOJIOBHOM IIPOIIECCe, C OMHOW CTOPOHBI, U MPUBHO-
CHUMBbIMHU B HETO UY)KMUMU TPAJUIUSAMU U 0ObIYasIMU, K TOMY ke
1o/IYac TOJKYeMbIMU YMO3PHUTENBHO, Oe3 yueTa yCIOBUN MecTa
U BPEMEHH, B KOTOPbIX OHM PEKOMEHIYIOTCSI K MPUMEHEHUIO —
C ApYyrou; 2) Mexay TeM, YTO 3alliCaHO B JIEUCTBYIOIEM yIro-
JIOBHO-TIPOLIECCYATTbHOM 3aKOHE, YTO 3BYUHUT B €r0 TOJKOBAHUSIX
Y TPOTAraHVCTCKUX JIO3YHIaX, C OTHOW CTOPOHBI, U JIEHCTBU-
TEJIbHBIM TOJIOKEHUEM JeJ1 B PEaIbHOM YTOJIOBHOM CYHOIPOU3-
BOJICTBE — C JIPYToii; 3) Mexk/ly HacakJIaeMOU B OOIIECTBE U TO-
CYIapCTBe STUKON PhIHOYHBIX OTHOILIEHUM, C OMHON CTOPOHBI, U

1 N
Jlam. «cTpaiHo ckas3arb». JKkie3nact. Auctores Ecclesiastici.

2 Jlam. «no JIOJKHOCTY»



KJIACCUYECKOM MPOheCCUOHAIBHOM ITUKOM PYCCKOTO CleAoBaTe-
7151, OCHOBBIBAIOIIEHCSI, B YACTHOCTH, HA PYCCKOM OOIIMHE U KOJI-
JIeKTUBU3MeE Hapopa (etc.), Teopuen «locynapcrsa IlpaBapi», u
rocy/apcTBa 0OsI3aHHOCTEH — C APYTOM.

A. I1. IlonoB nutupyer cropoHHuka «l ocygapcrsa [IpaBap»
NBana I[lepecserosa. U. IlepecBeToB CTPOUT CBOE TOCYAAPCTBO
Ha OCHOBE €BaHre/lbCKuX 3amnoBeneil. Ha 3tux ke 3amoBensx,
€CTECTBEHHO C YYeTOM Crelu(puKU CAeCTBEHHON padoThl, 31-
JKJIATCS ITUKA PYCCKOTO CJIeJ0BATeIs.

Bepnemcsi, oqHako, K 0O0CHOBAaHMIO a[IeKBATHOCTH 00pa3a ur-
Pbl TEHJEHIIUSIM COBPEMEHHbBIX U3MEHEHHI1 OTe4eCTBEHHOI'O YTO-
JIOBHOTO TTpo1ecca.

Apeymenm nepevlii. 3aKOHOJATENIb MPOBO3IJIACKI COCTsI3a-
TEJILHOCTb IPUHLIMIIOM YTOJI0BHOTO Iporiecca. HazpaHHbIe Bblle
nponazanoucmckue (3TN HanOoJiee HACTBIPHBI ), TEOPETUIECKHUE
U y4eOHBblE MaTepuasibl NOOMANKUBAIOM 3AKOHOOAMeNs. K aH-
HeKCUl COCMsA3amenbHOCHIbIO, Kpome CYOeOH020 pa3oupamens-
cmea, eue u npedeapumenbHo20 paccredo8amus. A 4to Takoe
cocmsizanue, Kak He urpa? He ciyvaiiHo Tam, rie cocrs3arelib-
HOCTb B UECTH, B XOAY Y TEPMUHBI «8bIUZPANMb NPOUECC», <NPO-
uzpamov OHblI».

Apzymernm émopoii. I1pu 3TOM yroJoBHOE CyA0NPOU3BOICTBO
— 9TO HE €CTECTBEHHOE COCTSI3aHUE MEXk]ly PABHOIIPABHBIMU WT-
POKaMM UM KOMaHJaMH. $1 IE€HCTBUTENIbHO YBUJEN B YTOJIOB-
HOM MPOILIECCE UTPY MMEHHO KOMIIbloTepHYlo. Wiyl uctu-
HYy crieioBatesib (ONepaTuBHBINA paOOTHUK, TPOKYPOP) MPOIBH-



raercs K Her yepe3 HarpoOMOsKACHU S MPENSITCTBUN, KOTOPBIE IS
HEro MPUAYMAJM aBTOPbI UrPbl. XOTs 3aKOHOAATEIb U IPOBO3-
riacui B 4. 4 c1. 15 VIIK P® 2001 1., 4TO CTOPOHBI OOBHHEHUS
Y 3allUThl PABHOMNPABHBI NEPE] CYIOM, MEXAY CTOPOHAMM PaB-
HOIIpaBUsl HeT.

Apeymenm mpemuii. JIO3yHIW, Kak M TOJOXKEHUS BBICOKOU
cTerneHu (BBICOKOTO YPOBHsI) OOIIIHOCTH, B YTOJIOBHOM CYIOMPO-
U3BOJICTBE CaMH IO ce0e peKko MPOBOAATCA B KU3Hb. s To-
ro 4TOObl OHU PEATM30BBIBAIIMCH B YTOJOBHO-TIPOIIECCYATbHON
JesITeIbHOCTH, OHU JIOJDKHBI OBITH MPOBE/IEHHI B HOpMax Me-
Hee BBICOKOU CTENeH! OOIIHOCTH, PErIaMEHTHPYIONIUX MOPSIIO0K
MPOBEICHUsI MPOLIECCYATbHBIX JEHCTBUI, MpaBa U 00sS3aHHOCTU
(mpolieccyallbHbII CTaTyc) COOTBETCTBYIOIIMX YUYACTHUKOB yIro-
JIOBHOTO ITpoLecca.

Apeymenm uemeepmoiii. B pearbHOM, a HE BBIIYMAaHHOM CO-
BPEMEHHOM OTE€YECTBEHHOM YTOJIOBHOM CYIOIPOU3BOACTBE U3
YKCIa JIUL, COBEPLIMBIIUX MTPECTYIICHUS, TPUBJIEKAETCS K yIO-
JIOBHOM OTBETCTBEHHOCTH €1Ba OAWH U3 fecAtu. [Ipu sTom na-
JIEKO HE CaMblil OMACHBIA MPECTYIMHUK U HE TOT, KTO COBEPUINII
HauOosiee ornacHoe rpectyruieHue. [IpuBiekaeTcs K OTBETCTBEH-
HOCTHU, KaK MPaBUJIO, TOT, 10 KOTO «JI0CTaJIM YKOPOUEHHBIE Pa3-
JIMYHBIMUA OTPAHUUYEHUSIMUA PYKU» TTPABOOX PAHUTEIBHON CHUCTe-
Mbl. Pa3Be 310 He urpa? — [lerckas urpa B «sTHaIIKW» |

Mse, eii-60ry, XoTenoch Obl YBECTH YrOJIOBHBIN MPOLIECC OT
AHAJIOTUU C UTPOM, XOTsI Obl U He KOMITbIOTepHOU. OTHAKO, OCTa-
BAsICh YECTHBIM IIEpe/l CAMUM COOOH, MPU3HAIOCh, UTO CHIEaTh



9TOTO 51 HE MOTY.

[IpuuuHbI, B CBS3M C CYIIIECTBOBAHUEM KOTOPBIX 11€JTh YTOJIOB-
HOT'O MpoIIecca He JOCTUTaeTcs MO JIEBATU COBEPIICHHBIM ITpe-
CTYIUIEHUSIM M3 JIECATH, PACCHIMaHBI IO BCEH TEXHOJIOTMYECKON
Hernoyke OOIIECTBEeHHON, MHIUBUYIbHON W TOCYIapCTBEHHON
peaKkIMM Ha TPECTyIUIeHHWe. YTOTPeOJeHHbId B TpeblIyIei
(bpaze 060poT yeawv yzonosrozo npouecca no coseputeHHbIM npe-
CMynaeHusim 3ByIUT He 0YeHb cTporo. OTHAKO Hay4UHBIN peiaK-
TOp He 3HaeT, Kak ero NorpaBuTh. [leJio B TOM, UTO CKa3aTh ueb
Y20108H020 npouecca He 00CMU2Aemcst no 0essmu U3 O0ecsimu
6030YAHCOEHHBIX Y20N08HLIX Den TOXE He COBceM cTporo. Jlaneko
HE 10 BCEM MPECTYIUIEHUSIM yTOJIOBHBIE Jiejla BO30YK/IAI0TCSI.

Stux npoOIeMHBIX CUTYalluil aBTOpP KHUTH Kacaercsi, Oojee
TOTO, OH WX CKpYITyJie3HO uccienyet. [IpaBaa, oOpa3 urpsl Kak
MOPTPET COBPEMEHHOIO OTEUYECTBEHHOTO YTOJIOBHOTO CYIOIPO-
W3BOJICTBA OH HE UCTOJb3yeT. M, MokeT ObITh, MPaBUJILHO Jiej1a-
eT. DTOT 00pa3 — yKe pe3y/IbTaT BOCIIPUATHS Peasivii COBPEMEH-
HOT'O OTE€YECTBEHHOI'O YTOJIOBHOTO CYJIOMPOM3BOJICTBA HAYUHBIM
penakropoM. OIHAKO 51 HE CIIy4YallHO HAa4yaJl C YyTBEPKIAEHUSI, UYTO
acconyanysi ¢ KOMIbIOTEPHON UTPoid poArJIach Ha OCHOBE IPO-
YUTAHHOW KHHTIU.

Penunka BTOpas, Kacawmascs
00'beKTa U MpeaMeTa pa3roBopa

Takoe BOCIIPUATHUC CTAHOBUTCA BO3MOKHBIM BCJIICACTBHEC Xa-



paktepa Tpyna, cosnannoro A. I1. I[TormoBeiM. XapakTep 1000-
ro Tpyna crerugryeH, mpex/ae BCero, ero 0ObeKToM M MpeaMe-
toM. [lomuuTcs, npod. B. H. I'puropbeB (Ha HEro HEpeaKo CChl-
JIaeTCsl aBTOpP HACTOSIIEW KHUIM) BO BPEMEHa CBOEW HAayuHOW
MOJIOJOCTH, MPEACTABIASA 3a€PKAHNE KAK PEIMET OCBEIICHUS
MPEANPUHSIITOTO UM y4eOHOTO MOCOOUS, MUCATT: «. .. TIPEANTPUHSI-
Ta MONBITKA KOMIUIEKCHOTO PACCMOTPEHM S ITPOLIELY PBI 3a1epXkKa-
HUA [I0J03PEBAEMOr0. B omnune oT TpaJuMOHHOIO MOAX0a,
B OCHOBY MCCJIEIOBAHUS MOJIOKEH aHAJIA3 CaMOM AesITeIbHOCTU
OpPraHOB BHYTPEHHUX [IEJI, & HE €€ 3aKOHOAATEIbHON MOAEIIN WIN
OTpaceBOY MTPUHAJIEKHOCTH PETYIUPYIOIIMX HOPM. 3ajepxka-
HUE paccMaTpUBAcTCs Kak LIEJIOCTHAA AUHAMMUYECKAsd CUCTEMA,
KOTOpasi OXBaThIBae€T BCE JICMCTBUs, HAUMHAs C 3aXBara JIMIIA,
JOCTaBJIEHH B CITykeOHOe rmoMerienue, Borsopenue ero B UBC
Y KOHYasl pa3pelieHreM BOIPOCca O MPUMEHEHUM MEpHI Ipece-
YeHUsD».>

Pemummka TpeThs, Kacawmascsi
COOTHOIIIEHHSI TEOPUHU M PAKTUKH

A. II. TlonoB no cBoemy rene3ucy npaktuk. OH U BbICIlIee
IOpUIMUYECKoe 00pa30BaHKe MONYUYMI B CHEUATM3UPOBAHHOM
By3e MBJ/] CCCP - I'opbkoBckoit Beiciieit mikoine MBI (Hbi-
He Hwuxeroponckas Akagemuss MBIl P®), cnenmanu3upoBas-

3 I'puropses B. H. 3anepxanie mogo3peBaeMoro opraHaMu BHyTPEHHHUX IelT: Y4eo-
Hoe nocodue. — Tamkenr: TBIII MBI CCCP, 1889. - C. 6.



miericst Ha OopbOe ¢ SKOHOMUUYECKUMHU MPECTYIUIEHUSIMU, U yKe
6ornee ABYX JECATKOB JIET CIYyXKHUT B OpraHax BHYTPEHHUX e
Ha OMEpaTHBHBIX U PYKOBOASIINX JODKHOCTSAX. KaHaunoarckyio
JMCCEePTAINI0 aBTOP MOHOTpauu B CBOE BpeMsl 3alUTUJI TIO Te-
Me TakXke cyryoo mpakruueckon — «HermocpencrBeHHOe 0OHa-
pykeHHe TIPU3HAKOB MPECTYIUIEHHSI KaK MOBOJ K BO30YKIECHHIO
YTOJIOBHOTO JIesia» 4.

[TpoiineHHbIi STUM IOPUCTOM IyTh HE MOT HE CKa3aThCsl Ha
xapaktepe MoHorpacduu. CBOM MBICITH, YMO3AKJIIOUEHH s, BHIBO-
1ot A. I1. Tlonos He aepsxwut B3areptu. OH BHIBOAUT UX HA YJIHILY,
Ha CBHJAHUE C PEAIbHBIMU MPOOJIEMHBIMU CUTYAITUSIMHU, CBEpSI-
€T MPAKTUYHOCTh TEOPUH C CYJIeOHO-CIeJICTBEHHOM, PO3bICKHOM
Y OMepaTUBHOW MPAKTHUKOM.

B monorpacgun A. II. TIonoB HECKONBKO pa3 CChUIAETCS Ha
ere 6ojiee MacTUTOro, YeM OH caM, TMPAKTUKa, U3 POCCUsH Oe3
BCSIKOTO JIBMKEHUSI CO CBOEW CTOPOHBI CTABILIETO YKPAUHIIEM, KO-
TOPBI He 3a0bIBaeT O 3/[PaBOM CMBIC/IE U TIpeObIBasi Ha 3acHe-
JKEHHbIX TEOPETUUYECKUX BeplnHax, b. I'. Po3oBckoro®. Mue ka-
JKETCsl, eCTh CXOJICTBO Y HUX B MOAIXO/IaX. BhiCKa3zaHHYIO U JIOTH-
YeCcKH (TEOpeTUYEeCKU, METOI0JIOTMYECK) OOOCHOBAHHYIO UJIEI0

* Ionos A. II. HenocpencreeHHoe oOHapykeHUe MPU3HAKOB TPECTYIUICHUS KaK
MOBOZ K BO30YKIEHHIO YTOJIOBHOTO fena: uc... KaHn. opua. Hayk. — H. Hosropon:
Iuc. Coger 1-052.09.01, 1999.

3 IIpencrasnsasa uuraremo kaury A. I1. IlonoBa, He MOry He MOpPEKOMEHJOBATh EMY
BebMa CBOeOOpasHyIo 1 riy6okyio kuury: Po3oBckuii B. I'. Henayunsle 3ameTku o
HEKOTOPBIX HayYHBIX IpodieMax yronoBHoro mporecca: Scce. — Jlyraack: PUO Jly-
raickoil Akagemuu Bayrpennux gen, 2004. — 600 c.



OHM MPOBEPSIOT HA KOHKPETHOM JKU3HEHHON CUTYallWH.
Pemummka yetBeprasi, «<3amMedyarejbHasH»

Kakoii sxe HayJHbII peaaKkTop MO3BOIUT ceOe OLEHUBATH pe-
JAKTUPOBaHHYIO UM KHUTY U HE CIeJIaTh HU OJHOTO 3ameuanusi?
He crany orcrynarb oT oOblvyas U sl.

Momorpadus A. I1. Tlonosa, k Hamemy o0IIeMy ¢ aBTOPOM
COXAJICHUIO, HE JIMIIIEHA TeX HEJOCTATKOB, KOTOPBIE CBOVICTBEH-
HbI OOJIBIIIMHCTBY KHUT, HAITMCAHHBIX O€3 OTPBIBA OT IOBCEIHEB-
HOI1 pabOThI. A HaJ0 JI1 OOBSACHSATH, KaKasi NOBCEHEBHas1 pado-
Ta y pyKOBOIUTEJs1 roppaiioprana BHyTpeHHUX jen? K tomy xe
roppaifoprana, TeppuTOpHUsi 0OCITy)KUBAHUS KOTOPOrO HAXOIMT-
cs BO/mM3Ku YedeHckoir u coBceM psiiom ¢ KapadaeBo-Yepkec-
ckoil pecriyonukoit. Ilpennaraemas ynrarenio KHUra nucaiach
HOYaMHU U PEAKUMHU BBIXOIHBIMU IHAMU. B MOHOrpacun nmeror-
Cs1 OTIEJIbHBIE CTPYKTYPHBIE HEYETKOCTH (MOKHO OBLIO OBI TIOHA-
IJIIAHEE paclipelie/IuTh MaTepra), CIy4aloTCs [IOBTOPBI.

[Ipu BoOCHIpUATHM OTHENBHBIX (PPAarMEHTOB, OTAEIEHHBIX
OT TPEAIIECTBYIONIEr0 M MOCJEAYIOEero npodesaMu, MHOrA
(KpaliHEe peaKo, KOHEYHO) CO3/AeTCs BIIEYaTIEHUE, YTO OHU HE
CBAI3aHbl HU C NIEPBBIM, HU cO BTOpbIM. Kak, Hampumep, BOT
9TOT ad3al] U3 IIaBbl 8-i, TOCBAMICHHOW (PYHKIMAM-33Jauam
IIPaBOOXPAHUTEJIbHBIX OPraHOB M JIOJUKHOCTHBIX JIMLL: «B 3ToM
K€ CBSA3M OTMETHUM CJIe/lylolee 0OCTOSTENbCTBO: TPABOOX PAHHU-
TeJIbHasl CUCTeMa CO3/iaHa JJIsl pelleHus MyOIMyHOM 3a/1a41 3a-



HIUTHI OOIIECTBA OT MPECTYIUIEHUI U MPaBOHAPYIIEHU — OOpb-
OBI C IPECTYMHOCTHIO ¥ APYTMMU TIPABOHAPYIICHUSIMU, CICPKH-
BaHMS MPECTYIMHOCTU W TIPABOHAPYIIEHUH, KOHTPOJIS TIPECTyII-
HOCTU U MpaBOHAPYIIEHUH U T.1. B TO ke Bpems Kaxaplii ee
(pyskmonep o3adoueH COOCTBEHHBIMU JIeIaMH, COOCTBEHHOM
KU3HBIO: IETbMHU, JKEHOUW, JTIOOOBHMIIEH, 3apIlIaTOM, OTITYyCKOM
u 1.71. JleTeit Hafio BBIYYHTh, C )KEHOW XHTh, B XyHIIUX CIyda-
SIX — COCYILIECTBOBATb, TIOOOBHUILY CKPBIBATh, MHOT/IA CONIEPXKATh
U T.J. 4 T.I. DTU 3200Thl HEPEAKO BCTYMAIOT B MPOTUBOPEUHE
C UMEIONIUMUCS Y UHAUBUAA BO3MOXHOCTAMU: (PMHAHCOBBIMH,
BpPEMEHHBIMHU, IPYTUMU».

[Mepen sTim a03arieM peub UAET O crienudrke PyHKIMNA-3a-
Ja4 pa3IMYHbIX OPraHOB U JIOJDKHOCTHBIX JIMII, BHICTYTIAIOIINX B
Ka4yeCTBe YYaCTHMKOB YTOJIOBHOTO ITPOIIECCa, a MOCe Hero Iv-
TUPYeTCS] KUOEPHETHK, MUANIYIIUA O CPEICTBAX CBSI3U COIMAIIb-
HBIX OPTraHHU3MOB.

KoHeuHo, cBsI3b MEXy CyXKISHUSMU MOXHO ObUIO ObI cjie-
JIaTh ropasno donee jgerko untaeMon. OTHAKO MHE XOTeJIOCh ObI
00paTWTh BHUMaHUE Ha JIPyroe, Ha CofiepKaHue MPUBEICHHOTO
cyxaeHusi. Beip B HeM SMOPHOH 11€J10i COBOKYITHOCTH HYKJa-
IoIMXcs B 6osee mogpoOHOM PacCMOTPEHUH BOMPOCOB, Kacaio-
IIUXCS COIUATBHO-TICUXOJIOTMYECKOT0 acTieKTa MPOOIeMHON CH-
Tyaluu 1 ee npeodpazoBanusi. [IpodieMbl COMaILHO-TICMXOJIO-
ruyeckor arMocgepbl (BHEIIHUX CBsI3el) (DYHKIIMOHUPOBAHUS
OpraHa ¥ COMaIbHO-TICMXOJIOTMUYECKOT0 KJIMMaTa (€ro BHyTPEeH-
HEro COCTOSIHUS).



Yro Kacaercs OTAEIbHBIX CTPYKTYPHBIX HEIOYETOB, TyMaeT-
cd, yto A. II. [lonoB cnpaBUTCS ¢ HUMU U CAEJIAET 3TO B XOIE
najnpHenel padotel. Benpb oHa, ckpymysie3Hast pabota — T0 Ta-
Kas MH(pEKMsA, K KOTOpOW ropas3zio Jierye NpuBs3aTbesl, YeM OT
HEe OTBA3ATHCA.

W aBTOp (NOBTOPHBIMM YTEHUAMM) W HAYUHBIM PENAKTOP IIbI-
TaJIMCh BBUIOBUTh YKAa3aHHBIX «010X». OHAKO HE BO BCEX CITy-
yasgx UM 3TO ynajaochk. He BO Bcex ciydasx ynanoch HAy4HOMY
PEIaKTOpy BBUIOBUTH «OJIOX» XOTsI Obl IyTEM yKa3aHUs aBTOPY
Ha HUX, 110 TOU k€ ITPUYMHE, I10 KOTOPOU aBTOP UX JIOIYCTHIL.

B 3T0¥1 CBsA3M Hay4YHbII PEAAKTOP U, €CTECTBEHHO, aBTOP ObI-
71 Obl IPU3HATENIBHBI YUTATESISIM 32 JIIOObIE MOKENIAHUs U 3aMe-
YaHus B aIpec MOHOTpauu, KOTOpPbIE OHU (YMTATENH, KOJIJIETH,
MOJEJIbHUKY 10 HMKEeropoacKou 1IKoJIe MPOLECCYAIUCTOB) CO-
9TM Obl BO3MOKHBIM BBICKA3aTb.

Bo3MOkHO, KTO-HUOY/Ab U3 YuTaTeNeil cunTan Obl IIPaBUIIb-
HBIM, YTOOBI HAYYHbIA PEAAKTOP MOXKYPUJI aBTOPA 32 MPUHSATHINA
MM HECKOJIBKO CBOOO/IHBIN TOH. Takoro 3ameyaHust MOKHO ObLIO
OXMJIaTh OT KOI'O YIOJIHO, TOJIbKO HE OT 311020 HAYYHOTO PE/IaK-
TOpa. 3a COPOK JIET 5 HE CAEJIaJl HU OIHOTO 3aMEYaHUS B HeHayU-
Hocmu®cmunst HA OJHOMY M3 MHOTHMX M Pa3HBIX aBTOPOB, KOTO-
PBIX MHE IIPUXOJWIOCH PEAAKTUPOBATD B Pa3HBIX KAYECTBaX: HA-
YYHOTO PYKOBOAMTEJIS IbIOHKTOB (ACIIMPAHTOB), HAYYHOT'O KOH-

bc 4yBCTBOM 3aBUCTH (II0UEMY He 517) 51 BOCIIPUHSLJI 3ar0JI0BOK, KOTOPBIA Jjajl CBOE
KHUTe (51 yKe TOBOPUJI O HEW) YKPAaUHCKUI (B IIPOLIIIOM — COBETCKUI) aBTOp — «Hena-
YUHBI€e 3aMeTKH 0 HeKOTOPBIX HAYYHBIX IPO0JIeMax YroJI0BHOIO NPoIecca»



CyJIbTAHTa COMCKATENs IOKTOPCKOM CTENEHH, YETBEPTHBEKOBOIO
PyKOBOAMTEINS Kaeapbl U 3aMECTUTENA HadyaIbHUKA CIIELIAATb-
HOT'O By3a 10 Hay4YHOl padoTe. I HUKOrIa He CYMTA, YTO I1y0o-
KM€ MBICJIM 00s13aTeJIbHO JIOJKHBI 00JIEKAThCS B CKYUHBIE CJIOBA.

W xanguparckas Auccepranus, U Apyrue myOoauKaiil aBTo-
pa 9TOI KHUT'M HATIMCAHBI TOKE JOCTATOYHO CBOOOIHBIM CTHIIEM.
Te, KTO UX yMTaJl, COMIACATCSA, YTO 3TO UM He BpeauT. bonee To-
ro, ieslaeT ux oosiee yoeaAUTEIbHBIMU.

Pernumnka 3aKk/JI0YHTeIbHAsA, KACAIOMASCSA
0e3yCJIOBHOI HOBH3HBI MOJIX0/1a,
NPUMEHSIEMOr0 aBTOPOM KHUTH

W, HakoHell, msTasi peruidka HayyHOro peaakTopa. Moxer
OBbITh, €i1 CJIe0BaJIO OBITH TIEPBOIA.

B npennaraemoii BHUMaHUIO YyuTaTesl KHUTE OH HaWJeT pe-
3yJIbTaThl OOHAPYXEHUSI U UACHTU(DUKAIMHA TPOOIEMHON CUTY-
aiyu B chepe YroJoBHOTO CYIONPOU3BOACTBA, B COBPEMEHHOM
OTEYeCTBEHHON YTOJIOBHO-TIPOIIECCYAILHON, U HE TOJIBKO yro-
JIOBHO-TIPOLIECCYAJIBHOM, JIUTEpAType MCCIeJOBAaHUI0O Ha MOHO-
rpauyeckoM YpOBHe ellie He noJBeprasiueics. [leyo He TobKo
B TOM, YTO €AMHCTBEHHAsi MOHOIpa(usl TAKOTO IJIaHa — KHUTa
I1. C. Dnpkunn’ «llenu u cpeacTBa ux JOCTHKEHHS B COBETCKOM
YTOJIOBHO-TIPOIIECCYaTbHOM TIpaBe» HarpcaHa IMOYTH TPETh Be-

" 3apkunp IL C. Lew u CpencTBa UX JOCTHKEHUSI B COBETCKOM YTOJIOBHO-TIPO-
ueccyasibHoM npase. — JI.: Uza. JIT'Y, 1976. — 143 c.



Ka Hazall. DTa KHUra He MPUHAJIEKUT K YUCITY «OIHOIHEBOK».
Heno B Tom, uto conepxkanue ucciaenoBanus I1.C. Dnpkunaa
coCTaBJIsieT uHTepnperanus puaocopCKoro ydyeHus o 1esx u
CPEACTBaX UX JIOCTUKEHUS MPUMEHHUTENIbHO K YTOJIOBHO-IIPO-
ueccyasbHoMmy npaBy. A. I1. ITornoB ke u3ydyaer u CTpouT cucre-
My LeJIENONaralus AJisi COBpEMEHHOI'O OTEYECTBEHHOI'O YTOJIOB-
HOT'O CYJOITPOU3BO/ICTBA.

VYkazaHHast mpoOJieMHasi CUTYallUsl 3aKJII0YaeTcsi, BO-TIEPBbIX,
B CEPbE3HOM PacCOrIACOBAHHOCTH LIeJIENOIaraHusl B COBPEMEH-
HOM OTEYECTBEHHOM YI'OJIOBHOM CYHOITPOU3BOJCTBE U KOPPEIHU-
PYIOIIKX C HUM OTPACied TOCYIapCTBEHHOM JIEATEIbHOCTH — ajI-
MUHUCTPATUBHOMU, OIIEpaTUBHO-PO3bICKHON. BO-BTOPBIX, B HEJI0-
CTaTOYHO CTPOTOM ONpPEeAeSIeHUH COAEPKaHUsI JIEMEHTOB 1iejle-
ToJIaraHusl B YTOJIOBHOM MPOLIECCE M TAKOM K€ MOIXO/E K yCTa-
HOBJICHUIO MepapXuu MeXly HUMHU.

PaccornacoBaHHOCTb cofiepXkaresibHasi HAUMHAETCS C OTCYT-
CTBUsI TEPMHUHOJIOTMYECKON HAy4YHOW CTPOTrOCTU KakK B Teope-
THUYECKOW W y4eOHOW JIMTeparype, Tak M B 3aKOHOJATETbHBIX
TEKCTax.

Hymaetcs, eciu Obl MOHOTpaduu, MOJOOHBIE TOW, KOTOpast
npejJiaraeTcsl YuTarelnio, ObUTM PaclpoCTpaHeHbl U ObUIM BOC-
TpeGoBaHbI 3akoHOAaTeNeM, AeicTByomuil YIIK PO umen 6ol
COBCEM JIPyror BHJI, YEM TOT, KOTOPbIA OH UMEET Ceryac, a BOT
JOTIOJTHEHUI U U3MEHEHUH K HEMY Ipearajoch U Aaxe Mpu-
HUMAJIOCh ObI TOPA3JI0 MEHBIIIE.



Hayunwui peoaxmop
3acayorcennviii desmens Hayxu Poccuu npogp. B. Tomun
H. Hogzopoo



BBenenune

B 2002 r. B Poccum Obuto 3apeructpupoBaHo 2526,3 ThiC.
npectyruiernit; B 2003 — 2756,4 Teic.® He BHymaoT ontumms-
Ma TIOKa3aTesy, CBUICTebCTBYIOIINE 00 OTTOPKEHUM Ha BXO-
Jax B CHCTEMY YTOJIOBHOTO CYJOIPOM3BOACTBA, B OCOOEHHOCTU
B JIE)KYPHBIX YaCTSIX MIUTUIIMU, CUTHAJIOB O TIPeCTyIUieHusx. Ta-
KM 00pa30M, UTaK BHICOKHI yPOBEHb JIATEHTHOW MPECTYITHO-
CTU CYILLECTBEHHO BO3pACTaeT 3a CYET YKPbITUS MPECTYIUICHUI
OT peructpauuu U ydera. Lludpsl, xapaktepusyomye Bo3Me-
IIeHNe Bpela JIMIaM, MOCTPAJaBIIMM OT MPECTYIHBIX MOcsra-
TEJIbCTB, Upe3BbluaitHo HU3KU. LIlokupyiolye TaHHbIe CTAaTUCTH-
KM M COLUMOJIOTMYECKUX MCCIEJOBAaHUN MO 3TUM IOKa3aTessM
JABHO YK€ HUKOTO He MOKUPYIOT. [IpUBBIKIH.

[TocTosiHHBINA, HauMHasE CO BTOPOUM MOJOBUHBI 80-X TrojoB,
poct npectynHocTi B Poccuu 3actaBiisieT mogymMaTh O CaMOOT-
YeTe MPaBOOXPAHUTENIBHBIX OPraHOB M CY/IOB, O TOM, YTO HE BCe
JIaJTHO HE TOJIBKO B IATCKOM, HO U B HAIlleM He KOPOJIEBCTBeE.

MbI mOHUMaeM, YTO YroJIOBHOE CYIOITPOM3BOCTBO B OIMHO-
JyecTBe, 0€3 COIO3HUKOB, HE B COCTOSIHUM CHEIaTh MHUP COBEp-
IIEHHBIM, W30aBHUTh €T0 OT HECIPABEAJIMBOCTH, CIAAUTh C MHO-
roo6pazuem npectynHocTi. OHO U CHIOPbI TOCYIAPCTBA CO CBOU-
MU T'paskiaHaMU (MMeeTCsl Be/lb M TAKOH B3IVIs Ha posib U (PyHK-

8 Cocrosinne npectynHoct B Poccuu 3a 2002-2004 rr. — M.: 'L MB]I PO,
2005.



IIUHM YTOJIOBHOTO CYJOIPOM3BOACTBA) O3 COIO3HUKOB YCIIEIITHO
pa3pelnTh HE CyMeeT.

TeM He MeHee, 3TUX LieJieid, CHOCHBIX Pe3y/IbTaTOB MO UX J0-
CTMKEHHIO HEBO3MOKHO JOCTUYb U O€3 YTOJIOBHOTO CY/IOMPOU3-
BOJICTBA.

MpbI moOHMMAaeM Tak:ke, YTO HeHaJIeKAIM 00pa30oM OpraHu-
3oBanHOe YCII camo mo ceGe MOXET cTaTh MPOAYIIEHTOM OCO-
ObIX BUJIOB IpecTynmHocTy. Kak nmpakTnyeckum paOOTHUKAM HaM
9Ta OMACHOCTh OCOOEHHO SICHA. DTU 0COObIe BUJIbI TIPECTYITHO-
cTu (KOppymiusi, Harmpumep, «OeTOBOPOTHUYKOBAs» MPECTYTI-
HOCTB) TpH ONIArOMPHUATHBIX ISl HUX YCIOBUSIX CPACTAIOTCS C
JIPYrMMU BUIaMU MPECTYITHOCTU, CTAHOBSICh HEOThEMJIEMOH CO-
CTaBHOH YacCThI0 TAKOTO 0COOOT0, MOXKHO CKa3aTh, KOMILIEKCHO-
0 BUJA MPECTYNHOCTH, KaK OPraHW30BaHHASI.

MBI TOJKHBI TAK)KE CKa3aTh: KTO He 0OpeTcsl ¢ OpraHn3o-
BaAHHOI MPECTYMHOCTHIO, CO BCSKOI MPECTYMHOCTHIO, TO-
My npujaercsa BoeBarb ¢ Teppopusmom. C cepenunbl 80-x
rofioB (popMyIMpoBKa «O0ophOa ¢ MPECTYMHOCTHIO» B KaYeCTBE
XapaKTEPUCTUKU 33/1a4d YTOJIOBHOTO CY/IONPOU3BOJCTBA CTaja
ucye3arb M3 CHelMabHOW juTteparypsl. KTo 3ameHsn ee Ha
CTBIIUTUBBIN KOHMPOAL NPECMYyNHOCHU, KTO HAYUHAJI TOBOPUTh
0 paspeuteHuy cnopos MeXy rocy1apCTBOM M IpaBOHAPYILUTE-
aeM. Ecim U. B. MuxaiioBckuy npejjiarayl «He BMEIUBaTh B
60pbOy C MPECTYIMHOCTHIO» TOJIBKO CY/I, TO U3 CETOAHSIITHUX BbI-
CKa3bIBaHMIA, HEPEIKO MOKHO CIENIaTh BBIBOII, UTO U BCE YTOJIOB-
HOE CyAONPOU3BOICTBO TUM JIEJIOM HE JOIKHO 3aHUMAThCSI.



YeMm ke OHO JOJIKHO 3aHUMaThbcA? K TOCTUKEHUIO KaKOU 1ie-
m crpemutbesa’? Kakue 3amaum pemars? Hapany ¢ atum, KTo
JIOJKEH KOHCTPYUPOBATh U (POPMYJIMPOBATh ITU LIEJU U 3aa4un?

Hawm npencrasiisiercs, 4To 3HaYMTebHAS YaCTh HETaTUBHBIX
nocnencTBui s npaktuku YCII nopokaeHa HeYeTKUM, Moj-
yac MyTaHbIM, a MHOTJAa M MCKAXEHHBIM IPEACTABICHUEM O
TOM, JUIsl PEIlIeHUs] KaKuX 3aJad CO3[aHa Takasl OTpacib rocy-
JAPCTBEHHOM JIeSITEJIbHOCTH, KaK YTOJIOBHOE CYAOITPOU3BOJICTBO.
JJ1st TOCTHKEHU S KaKOW 11eJT BEJIETCS MPOM3BOJICTBO IO KaKI0-
MY YTOJIOBHOMY Jieiy?

[1pu 3TOM HeusBecTHO, 4To onacHee. [lyTaHuiia, HAMepeHHO
BHOCHMasl B CUCTEMY YTOJIOBHOT'O CYJIOITPOU3BOICTBA HAMEPEHHO
— 3aMHTEePECOBAHHBIMU CYObEKTaMH MJIA PACIIPOCTPAHUBIITHIACS
quietaHTu3M. HaydHelid, HauaapHUYHMA, UCTIOJTHUTETbCKUN.

JKenaHue OTBETHTH Ha 3TU BOIPOCH U Pa300paThCs C CUCTE-
MOM TIIeJierolaraHisl B YTOJIOBHOM CYIONPOM3BOJCTBE BOOOIIE
1 B COBPEMEHHOM OTEYECTBEHHOM, B YAaCTHOCTH M OCOOEHHO-
CTH, OCYIIECTBUTD TEJICOJJOTMYECKUM AHAJIU3 COCTOSIHUS U TEH-
JEHIIMI Pa3BUTUSI COBPEMEHHOI'O OTEUECTBEHHOIO YIOJIOBHOIO
CYZIOTTPOU3BOCTBA U MOPOIUIIO BHIOOP OOBEKTA HAIIIErO BHUMA-
HUSI.

[1pu 3TOM Ba)KHO YTOUHUTB, YTO MPHU UCIIOJIL30BAHUH TEPMHU-
HOB «ITPOOJIEMHAs] CUTYyaIMs» M «IIPoOeMa» Mbl UCIIOIb3yeM
TEPMUHOJIOTHIO U TIOHSITUIHBIN armapar TakKux OTpacjeu 3Ha-
HUI, KaK CUCTEMHDBIL NOOX00 Y CUCTEMHbILI AaHATTU3.

Jlsist Havyanma — COBCEM MPOCTO: TOJ NPOONEMHOU cumyauuer



B Halllell MOHOTpapuy IOHUMAETCSI COCIMOSIHUE CUCEMDb, HYJIC-
oarouieecsi  npeooPa308aHUL .

Hpyroii ynotpeOaeHHblil B O13ar0JIOBKE TEPMUH — npoone-
Mma. 1151 Hac — 310 ocoszHanHas v cpopMyapOBaHHAS TPOOTIEM-
Has cutyanys. Oco3HaHMe BKJIIOUaeT B ce0s OMMcaHue mpooieM-
HOU CHUTYalluy U TeX €€ CBOWCTB, KOTOPBIE MIOPOXK/IAIOT HEOOX0-
JMMOCTh B IpeoOpa3oBaHuy cucteMbl. CHelManucTbl B 00JIaCTH
CHCTEMHOT'O aHaJIu3a MoJIaraioT, YTO «IepBOHAYaIbHas (hopMy-
JIMPOBKA — JIMIIb OUeHb MPUOTU3UTENILHBI HaMEK Ha TO, KaKOH
MMEHHO JIOJKHA OBITh JEWCTBUTENIHHO padouast (hopMyIMPOBKa
npoOiemMbl. Ha camoM fiernie, — yTBepikIaloT OHU, — JTI00ast HICXOJI-
Hast (bOPMYIMPOBKA MPOOIEMBI SIBIISIETCS JIUIIIb «HYJIEBBIM MPH-
OomkeHueM»®. DTU e aBTOpHl yTBepkAalT: «CucTeMHOe HUc-
CJIeTOBaHME BCSIKOW MTPOOIeMbl HAUMHAETCS C PACIITUPEHUSI €€ JI0
poOIEMaTUKH, TO €CTh JI0 HAXOXKAEHUST CHCTeMbI IPOOIEM, Cy-
IIECTBEHHO CBSI3aHHBIX C UCCIIEyeMoid, 6e3 yueTa KOTOpbIX OHa
HE MOXeT ObITh perieHa». ' Ham mymaercsi, YTo U3/IUIIHSISA KaTte-
TOPUYHOCTb ITPUBEICHHBIX CYKICHUIN OOBSACHSIETCS CIeIMan3a-
1[Mell aBTOPOB U UX OCHOBHOM ayautopueil. U Te u apyrue — cu-
CTEMHbIE aHATTUTUKY, UCTIOTHUTEIN 3aKa3HbIX paboT MO CUCTEM-
HOMY aHasu3y. OHM UCXOASAT U3 CYIIECTBOBAHUS (PUTYPHI 3aKa3-
JrKa. A 3aKa3uuK, KaK MpaBwIo, TpedyeT K cebe ppIHOYHOTO OT-

9 Mbutbhuk B. B., Tutapenko b. Il., Bonounenko B. A. MccnenoBanue cuctem
ynpaBieHus: YueOHoe mocooue Ajs By30B. — 2-€ u3f., nepe-pad. u gorn. M.: Akaje-
mrrdecknit [Ipoexr; ExatepunOypr: Jenoas kamra, 2003. — C. 147.

10 Mpibruk B. B., Turapenko b. I1., Bonouuenko B. A. Vka3. cou. — C. 147.



HOIIIEHUS.
[TpuBeieHHBIE ONEHKM MCXOMHBIX (hOPMYJIUPOBOK MPOOIEM
MOT'YT OBITh OOYCJIOBJIEHBI U TEM TEOPETUYECKU HEOXHJaHHBIM
JUIST HAC OOCTOSITEIbCTBOM, UTO IIUTHPYyeMble HaMU aBTOPHI HE
BBIJICJISIOT TIOHSITUSL NPOOAEMHAS cCumyauust, v Ux oreHka ¢op-
MYJIMPOBKH TTPOOIEMBI 3aKA3YMKOM, T10 CYIIECTBY, PEICTaBIIS-
€T cOOOM OLIEHKY MPEJICTABJICHHOUN NOCACOHUM MEHCBEOOMCMBEH-
HOUL 3a516KU HA pa3peulerHue UMEHHO NPOONEMHOL CUMYAUUL .

[To nHamemy MHEHMIO, aOCOIOTH3AIUA M KaTerOPUYHOCTh
TUX CYXKJICHUI HYXIAeTCS B HEKOTOPOM CMsrdeHud. Mbl Obl
CKa3aJlu TaK: KOrja pevb ujeT 00 UCCIeIOBaHUN IUCCePTAIIMOH-
HOM, TJIe — MO OIpe/eSICHUI0 — BCe JAOJKEH JeJlaTh OJUH 4Yesio-
BEK, OJIMH UHIMBUyaJIbHbIN UCCIIeI0BATE b, HEKOTOPBIE UCXO/I-
Hble (POPMYJIMPOBKHU MTPOOTIEMBI MOTYT OBITH TOCTATOYHO ITOJTHBI-
MU, TIpo0yieMa B TaKUX CIydasix MOXKET BKJIIOYATh B ceOsl U Ya-
CTMYHO, a MHOT/A U MOJTHO, pa3pabOTaHHYIO U TOCTATOUHO Pado-
TAIOIIYI0 CUCTEMY MPOOJIeMATUKH.

Koraa pyHkimm ucnonHurenen pasiesieHbl, BIOIHE TPUTOA-
Ha JJ1s1 TpUMEHEeHU s Mo3ullusl, u3jiokeHHass B. B. MbuibHUKOM
Y €ro COAaBTOPaMHU.

B Hariem oco3HaHUM O HATMYMH HACYIITHOW HEOOXOAMMOCTH B
npeoOpa3oBaHNK CHCTEMbI COBPEMEHHOI0 0T€Y€eCTBEHHOTO
YrOJIOBHOTO CYJAONPOM3BOJCTBA CBUACTEIbCTBYET psf (pak-
TopoB. Cpenu HUX, B IEPBYIO 04Yepeb, HeadHEeKTUBHOCTh, HEHA-
JIE)KHOCTh U HECIIPaBEeJIMBOCTh COBPEMEHHOIO OTEUECTBEHHOIO



YTOJIOBHOTO CYAOCYJONPOU3BOACTRA 1.

Vkazanue Ha «mpu HE» omeuecmeenHo20 y20n08H020 cyoo-
npou3eo0cmea BOBCE HE O3HAYAET, MO HallleMy MHEHUIO, 4TO B
OTHOIIIEHWH 3aMaTHOEBPOIEHCKOrO U aMEPUKAHCKOTO CYIOIPO-
W3BOJICTBA TU «HE» JIOJIKHBI ObITh MPe0Opa30OBaHbl B «mpu J{A».
JoBojIBI, MOOYKJAIONINE HAC CIIENIaTh TAaKyl0 OTOBOPKY — B JaJTh-
HEHIIIEM TEKCTe.

OmHOU 13 OCHOBHBIX MPUYMH HAJTMYUS B OTE€YECTBEHHOM YTO-
JIOBHOM CY/IOTIPOU3BOICTBE npoonemnol cumyauyuu «tpex HE»
SIBJISITCSI, HA HAIl B3MJIsAJ, HEPa3paOOTaHHOCTh B €r0 TEOPHH
npobnemul nienenonaranus. OT 3TOro HepeaKasi paccoriacoBaH-
HOCTh M TUC(YHKIIMOHATBHOCTh CTAJMIA YTOJOBHOTO Iporiecca
U (PYHKIMIA-3a1a4 TOCYJAPCTBEHHBIX OPTaHOB M JOJKHOCTHBIX
JIMILI, B HEM YYacCTBYIOIIUX.

CoOCTBEHHO, TO OOCTOATENILCTBO, YTO MbI HE TOJIBKO MMEEM
BO3MOKHOCTh YKa3aTh Ha HAJIMUYUE MPOOJIEMHOU CUTyalluu, HO
U 1atb e aOpUCTUYHOE Ha3BaHUE, JIOJKHO, BUIMMO, CBHUJIE-
TeJILCTBOBATh O TOM, YTO OCMBICIIEHHE HAJIMYHOM, CYIIECTBYIO-
1iei MpoOJeMHON CUTYaIlMA HAYaJIoCh.

KoHeuHo, B 11eJI0M pa3pabOTaHHOCTh MPOOJEMbI IeJernno-
JIaraHusi B MPABOBBIX HayKaX KPUMHHAIBLHOTO ITUKJIA HU3Kas,
HeJocTaTouHast 111 (bOPMUPOBAHUSI LIEJIOCTHOM CUCTEMBI 3aKO-

"' Cm.: Tomun B. T. Octpble yIIIbl YTOJOBHOTO cyaonpou3BoacTea. — M.: I0pug.
quteparypa, 1981. — C. 4-5; Tomun B. T., lloasikos M. II., ITonos A. I1. Ouepku
Teopun 3 PEKTUBHOIO YroJIOBHOrO mpouecca. — [Iaruropek, 2003. — 164 c.; Tomun
B. T., Ilonos A. II. 3¢ddexTrBHOE YTOIOBHOE CYZOMPOM3BOACTBO. — IIATHIOpCK,
2003.-114c.



HOJATeJIbCTBA U IETEPMUHAIIMM CITPABeIJIMBOM, 3(pPEeKTUBHOMN 1
HaJIeKHOM, KM3HECTIOCOOHOW CUCTEMBI YTOJIOBHOTO MPOIIeCca.

Peub 1et He 0 TEOPUM MM KOHUETILUH LeJIeNolaraHusi: ee B
COBPEMEHHOI OTeYeCTBEHHOI YTOJIOBHO-TIPOIIECCYaIbHOM HayKe
npocto HeT. Mbl TIOKa TOBOPHUM JIMIIL O MPoOJieMe Iesernosna-
raHMsI KaK HEOOXOOMMOM YCJIOBUH pa3paOOTKH €ro TEOpUH HJIH
KoHilernuu. He Tompko Teopusi, HO yxke U mpoodiema-pa3padoT-
Ka He JIOJDKHA OrPaHMYMBAThCs YKa3aHUEeM Ha HaOOp TEPMUHOB
U cHaOKeHUeM MX JNe(PUHUIUSIMHA. DTO OMUCAHUE COOEPHCAHUS
CHCTEMBI.

3amaveil KOHCTPYMPOBAHUS MTPOOIEMBI SIBJISIETCS M YCTaHOB-
JIEHUE COOTHOIIEHUI MeX Ty JIEMEHTaMH CHCTEMBI 11eJIernoara-
HUS IPH PACCMOTPEHNH MX B PEAJIHSIX )KUBOTO YTOJIOBHOTO MPO-
necca. JT0, Ha Halll B3[JIsAJ, CTPYKTypa LIeJeNoNaraHusi B yro-
JIOBHOM TIpolIecce.

Ecnu e roBopuTh 0 LIeNsiX paboThl, TO MbI TOCTABWIIN TIEpeNt
cOOO OCMBICTIEHHE TEOPETUKO-METONOIOTMUECKUX U TPAKTH-
KO-TIPUKJIQ/IHBIX, YTOJIOBHO-IIPOLIECCYAJIbHBIX M 3aKOHOAATENb-
HBIX aCMEKTOB lieJIeNolaraHrsi B YroJIOBHOM Iporiecce. Mbl 1o-
CTaBWJIM Tiepes; coOO0i 3a1a4y Ha OCHOBE MMEIOIIEerocsi U BHOBb
MIOJIyYEHHOTO 3HAHMSI OCYIIECTBUTH pa3padOTKy, CTPYKTypU3a-
M0 ¥ OOOCHOBAHME CHCTEMBI IIEJIeTNOIaraHus B YTOJIOBHOM CY-
JIONPOU3BOJICTBE (€€ IEMEHTOB — LIEJIed, 3a/1a4, (DYHKIMI U UX
B3aMMOOTHOIIIEHUI Mek]ly cOOOM (CTPYKTYphl) Kak HEOOXOIM-
MOT'O YCJIOBUSI ONITUMM3AIIAN OTEYECTBEHHOTO YTOJIOBHOTO CYJIO-
IIPOU3BOJICTBA).



1. Ham xoTenoch CKOHCTpPYyMpOBaTh, C(OPMYJIUMPOBATH M
000CHOBATh KOHIIENIIMIO IIEJIETIONIaraHks B COBPEMEHHOM OTeve-
CTBEHHOM YT'OJIOBHOM CYJIOIIPOU3-BOJACTBE, IIPH 3TOM BBISIBUTD,
OIUCATh, CTPYKTYPUPOBATh U OLEHUTb 3Yy- U AUCPYHKIMOHAIIb-
HbIE B3aMMOCBS3M (B3aMMOOTHOILIEHH 1) U B3aUMOJEUCTBUSA B CH-
CTEME U JIEMEHTAX LIEJICNIOIaraH! s B COBPEMEHHOM OTEUECTBEH-
HOM YTOJIOBHOM CYJIOTIPOU3BOJCTBE.

2. V3HayaybHO LIEJIb YTOJIOBHOIO MPOLIECCA HAMU TOHMMA-
eTcs Kak jKeJJaeMblil pe3yJIbTaT, ISl JOCTHKEHHUS KOTOPOTro Be-
JETCs MTPOU3BOACTBO IO KAXKAOMY YrOJIOBHOMY A€y, a 3a/1a4d
YTOJIOBHOT'O CYAONPOM3BOIACTBA — (DYHKLIMU TaKOW OTPACIIU Io-
CYJApCTBEHHOM [JEATENBHOCTH, KaK YTOJIOBHOE CYJOIPOM3BO/-
cTBO. [10NIOKUTENBHBIA WM OTPULIATENILHBIN PE3Y/IbTaT B pelle-
HHHU 3THUX 3a7a4 OOYCJIOBJIEH COBOKYITHOCTBIO PE3YJIbTATOB, J0-
CTUra€MBbIX 110 OT/IEJIBbHBIM YTOJIOBHBIM [JIEJIaM.

3. HeoOxoaumo ObLIO Takke pa3o0paTbcsi C COOTHOILIEHUEM
HEOJITHO3HAYHO TOJIKYEMBIX B 3aKOHOJATEIBCTBE U CIIELMAIbHON
JMTEpaType NMOMMEHOBAHHBIX B 1. 3 U 4 TIOHATUH, BBIIBUTD JY-
1 JUC(YHKIIMOHAIIBHOCTh B COOTHOLIEHU X TIOKTPUHAJIBHBIX CH-
CTEM U JIEMEHTOB LIEJIENOJIaraHusl, CKOHCTPYMPOBAHHBIX B HAy-
Kax KPMMHUHAJIBHOI'O LIMKJIA (YTOJIOBHOTO MPOLIECCA, YTOJIOBHOIO
IIpaBa, YrOJIOBHOM IMOJUTUKY, KPUMHUHOJIOTMH, KPUMUHAIACTH-
KM, CyI0yCTPOMCTBA) U UX COOTHOIIIEHUE C CUCTEMOM U JIEMEH-
TaMU 1IEJIETIOIaraHusl B COBPEMEHHOM OTE€YECTBEHHOM YTOJIOB-
HOM CYIOIPOU3BO/ICTBE.

4. BoiaBUTH, ONMCaTh U IPOAHAIU3UPOBATH Y- U TUCPYHK-



IMOHAJIBHOCTH B COOTHOUIEHHUSIX CUCTEM U JIEMEHTOB LIEJIETO-
JlaraHusi, MPOBEIEHHBIX B COOTBETCTBYLIMX CUCTEMAX 3aKOHO/A-
TeJIbCTBA KPUMUHAIBHOTO IIMKJ1a ¥ KOHCTUTYLIMOHHOM ITpaBe.

5. OcyllecTBUTh CPaBHUTEIBHO-IIPABOBOE UCCJIEIOBAHUE 1IE-
JierioflaraHusl B Ha3BaHHBIX ( B I1. 6) OTpaciisiX HAyKu U (B 11. 7) OT-
paciax 3akoHogarenbscTBa rocynapers CHIM (ctpan nocrcoser-
CKOT'O MPOCTPAHCTBA).

6. BBISIBUTD 3JIEeMEHTHI CoiepkaHusl 1eJiernosaranusi, Heoooc-
HOBaHHO WJIM HEJOCTAaTOYHO OOOCHOBAHHO BKJIIOYAEMbIE B I1€Jb
YTOJIOBHOTO MPOLIECCA, HEMOCPE/ICTBEHHBIE 34 CTaJUi, 1pY-
TYe TOJABEPrHYTHIE aHAIM3y OOBEKTH U 0OOCHOBATh HEOOXOIM-
MOCTb WJIM OTCYTCTBUE TAKOBOM, XapaKTeP U CTENIEHb UX KOPPEK-
117078

7. CootBercTBHE (DyHKLIMU-3a7a4 TOCYAaPCTBEHHBIX OPraHOB
U JIOJUKHOCTHBIX JIMII YTOJIOBHO-TTPOLECCYTBHBIM (DYHKLIMSIM,
KOTOPBIE HA HUX BO3J/IAraloTcs, NpOaHAIM3UPOBATh, HE SBJISIOTCS
71 HeKoTopsle 3a00ThI'2; Boznaraemele Ha YCII 1 ero yyactHu-
KOB B COBPEMEHHOM OTEUECTBEHHOM BapUaHTE YTrOJIOBHOIO MPO-
1iecca, U3JMITHUME; pa3padoTaTh U MPEJIOKUTh pallMOHATbHBIE
KOMITPOMHUCCHI JIJ151 pa3pellieHrsi OOHAPYKUBAIOIIMXCS B CBSI3U C
TUM NPOTUBOPEUMI MEK/1y U3JMILECTBAMU (UM OTCYTCTBUEM
TaKOBBIX ) MPOLECCYAIbHOU (DOPMBI YTOJIOBHOTO CYJOINPOU3BO/I-
CTBa, MPaB WK O0SI3aHHOCTEH yYaCTHUKOB YTOJIOBHOTO MPOIIec-

12 VnorpebieHHOMY HAMH CJIOBY 3a00ma 371eCh He TPUIACTCS] 3HAYCHUE CIICIUATb-
HOro TepMuHA. MBI ynoTpeoisieM ero B 0ObIIEHHOM CMBICIIE, MOJKHO CKa3aTb, B JINTE-
paTypHOM OKpacke.



ca 1 11eJIbI0 YTOJIOBHOTO TOIIecca.

8. OcymiecTBUTH yriyOJIeHHOE UCCTIeJOBAaHNUE HATIPABJICHUN 1
NpOLIeyp ONTHUMHU3AIMH JIOCYIeOHOTO TIPOM3BOJICTBA.

9. Cozpnats rpagpuieckoe 0ToOpaxeHus CoepKaHus U CTPYK-
TYPHI 1IeJIeTIoIaraHus B yTOJIOBHOM CYJOITPOM3BOACTBE — IEPEBO
LIEJIEW B YTOJIOBHOM ITPOLIECCE.

10. IonbITaThes COMIACOBATH TEPMHUHOJIOTHUIO LIEJIeNIONAraHu st
B Pa3JIMYHBIX OTPACIsIX MPaBa U HAyKaxX KPUMHHAIBHOTO IIUKJIA.

Ocob6o xotenoch Obl OTMETUTb, UTO COBPEMEHHOE OTeve-
CTBEHHOE YTOJIOBHOE CYJOIPOM3BOJCTBO, pacCMaTpUBaeTCs Ha-
MU, B OTIMYUE OT TPAAMIIMOHHOTO IMOAXOJa, HE KaK Wjieasb-
Hasl 3aKOHOJATeNTbHAsI MOJIEJIb, HE KaK COBOKYITHOCTb MPABOBBIX
HOPM, a Kak (heHOMEH peaJIbHOW KU3HU B OINpPeAeSICHHBIX YCIIO0-
BUSIX MECTa U BPEMEHH, KaK CHCTeMa JIESITEIbHOCTH €ro yJacr-
HUKOB C OCHOBHBIMU ee JieTepMuHaHTamMu. Cpeau 3TUX Aerep-
MUHAHT, KOHEYHO €, YTOJIOBHOE IMPaBO, HO JAJIEKO He TOJIBKO
OHO OJTHO.

IHenenojiaraHue B COBPpEMEHHOM OTe4e€CTBEHHOM
YIroJIOBHOM NpoIecce KaK crnmocoo ero
ONTHMH3AIHN: CylIee U T0JKHOe

Pabouas runoresa — 310 emle He rumnore3a. Mnm — yxe He
runote3a. [Ipy BTOpoit MO3UIMKM — 3TO UHCTPYMEHTapUid UCCIie-
noBanusi. HaBepHoe, Ha/lo cka3zaTh OOJIbINE: 9TO MHCTPYMEHTa-
pUii KccieioBaTesIsl, BbIIBUHYBILETO W MIPOBEPSIOIETO Onpee-



JIEHHYIO pa0OovyI0 TUTIOTE3Y.

VY Beprpana Paccena B ero Becbhma cBOeOOpa3HOW KHUTE, B
CJIOBApHOM CTaThe, O3arIaBIieHHOH «[ uroTe3a, NercTBre B COOT-
BETCTBHUHU C TUTIOTE30M», HAXOIUM CJIEYIOIIMe CJOBA: «...HEMIO-
CTaTOYHO MPU3HATH, UTO BCE HAIlle 3HAHUE B TOW WJIA MHOW CTe-
TIeHU 3bI0KO ¥ HEOIPE/ICNICHHO; HEOOXOIMMO B TO K€ BpeMsl Ha-
YUUTHCS ICUCTBOBATh B COOTBETCTBUU C JIy4IlIel TMIOTE30M, HO
0e3 JIorMaTUYeCcKor Bephl B Hee». !

MbI pearnoNokuIn, YTo LeNenoiaranue, ero mpoueaypbl u
pe3y/IbTaT JOKHBI 00Opa30BBIBATH (IOMKHOE) OOBEKTHBHO 00Y-
CJIOBJICHHBIN 1IEJIEYCTPEMJIEHHBIA KOCTSIK COOTBETCTBYIOIIEH, B
JAHHOM CJTy4ae COBPEMEHHOI O0T€YeCTBEHHON CUCTEMbI YTOJIOB-
HOT'O CY/IOITPOU3BO/ICTBA.

[NoszHanue mMoOBIX OOBEKTHBHBIX 3aKOHOMEPHOCTEN U TPOBe-
JIeHUE UX B )KU3Hb OCYILECTBISIETCS YeJIOBEKAMHU WJIM UX COBO-
KYIHOCTSIMH, TOCJIeJHee OCOOEHHO XapaKTepHO IJisi MpOBeJe-
HUSI IO3HAHHOTO, TOYHEE BHIBOJIOB M3 HETO, B KU3Hb. TakuM 00-
pasom, Jiodoe 1ieenoaranre (a B HallleM Cilydae IieJiernoara-
HUe B cpepe YroJoBHOIO IMporecca) ecTb CyObeKT-O0bEKTHBIN
npoIiecc.

CyObeKTUBHbBIE OMACHOCTU (CyObEKTUBU3M Ha Pa3IMYHBIX
YPOBHSIX, BIUIOTH /10 OBITOBOTO) MIpoIIecca IeJIeNoNaraHus B yro-
JIOBHOM CYJIOITPOM3BOJICTBE MHOTOKpaTHbI. [Ipex e uem pe3yiib-
TaThl 11eJIeTIoNaraHusi CTaHyT PeasibHO JIETEPMUHUPOBATH B KOH-

13 Paccen B. Punocodekuil cnosaps pasyma, Marepuu 1 Mopanu / Ilep. ¢ aHr. —
K.: Port-Royal, 1996. — C. 60.



KPETHBIX YCJIOBUSIX MECTa M BPEMEHU OIpe/Ie/IEHHbIN YTOJIOBHBIN
MIPOLIECC, OHU JIOJKHBI OYIYT MPEOAOSETh:

1) omacHOCTb UCKaXeHUs TTPU TTO3HAHUU OOBEKTUBHBIX 3aKO-
HOMEPHOCTEN;

2) omacHOCTh CYOBEKTUBU3MA TTPU UHTEPIPETAIIH UCCIIE0-
BaTeJIEM MOJIyYEHHBIX PE3YJIbTaTOB;

3) onacHOCTb CyOBbEKTUBM3MA MPU COCTABJIEHUU MCCIIeI0Ba-
TesieM MH(POPMAITMOHHOTO COOOIIEHUSI O CBOEM OTKPBITHU (CO-
crasyieHrie coodmenuss B CMUull, unpopmupoBaHue 3aKOHO-
Jatesisi Wiv MpaBONpUMEHUTEIs, MHbIE CPEJCTBA Mepelaun UH-
(popmanu 0 MO3HAHHON 3aKOHOMEPHOCTH);

4) ONacHOCTH UCKaXeHUs U CyObeKTUBU3MA OIIEHKH CO00IIIe-
HUs1 BOCIPUHSTOTO 3aKOHO/IATENIEM;

5) OMacHOCTH UCKaXeHUSI U CYOBEKTHUBU3MA OIIEHKH COOOIIIe-
HUs BOCIIPUHATOTO MpaBoNpuMeHuTeeM (mpodeccCHoHaIbHAS
UHepIsl, MpoecCHOHAbHBIE MPeTyOeskIeHH S );

6) ONACHOCTU MCKaXeHMs 3aKOHOJATEIeM MOTyYeHHOW WH-
(popmaru nipu TpaHcgopMalvi BHIBOJOB U3 HEE B MPABOBbIE
HOPMBI; HEKOMIIETEHTHOCTh MHIUBU/IOB, BXOISIIIIUX B 3aKOHO/IA-
TEJIbHbII OpIaH;

7) ONIaCHOCTbD BIIMSIHMS HA 3aKOHOJATENIbHBIN MTPOLIECC IPYTUX
CYOBEKTHBHBIX JICTEPMUHAHT;

8) OMacHOCTh BXOKA€HUSI HOBBIX HOPM B TPOTUBOPEYUE C MH-
JUBU/1yaJIbHBIM Y TPYNIOBBIM (ITPO(PeCCHOHAIbHBIM) MTPABOCO-
3HAaHUEM IPaBOINPUMEHUTEIS;

9) omacHOCTh CyOBEKTUBHBIX PACXOKICHHUI B IPABOCO3HAHUM



CpeAy YYacCTHHKOB Mpoliecca 1ieJernosaranisi 1 BHEIPEHUs! ero
PE3YIbTATOB.

Bbi10 Ob1 HeBEepHBIM BO «BBeeHn» 000UTH BOIIPOC O METO-
JIOJIOTMH, B pyciie KOTOPOW U Nucasiacb MoHorpadwus. .. Merono-
JIOTUsI KaK TEPMHUH B CaMOM OOIIIEM CMBICIIE UCTIONb3YeTCsl s
0003HaYeHUsI, KAK MUHUMYM, ABYX MOHSATHI. Bo-miepBbIX, Tak
0003HaYaeTCsl yUYeHne 0 MeTojie Kak heHoMeHe ObITHsI, BO-BTO-
PbIX, — YYEHHE O METOJaX YeJIOBEYECKOM NEATEIbHOCTH, B TOM
YKcJyIe TI03HaBaTeIbHOM. B HacTosimeit padoTe, ecliv MHOE MPsSMO
HE OrOBOPEHO, MBI, KaK MPABUJIO, UCXOAWM U3 BTOPOTO 3HAYECHHU S
3TOr0 TEPMHUHA: METOIOJIOTUSI IEATETLHOCTH MO MIO3HAHUIO SIBJIE-
HUI1 00BbEKTUBHOM peaslbHOCTH, MO3HABATEIbHON eI TeIbHOCTH.

KoHKpeTHast COBOKYITHOCTb METOAOJIOTMYECKUX 3HAHUWA MO-
KeT ObITh CTPYKTYPUPOBAHA B KAUeCTBE CAMOCTOSITEILHON OT-
paciiv 3HaHW#, CaMOCTOSITeJTbHOM HayKU. TakoBOM, B YaCTHOCTH,
SIBJISIETCS METOAOJIOT U1 IO3HABATEIIbHOU IEATENIbHOCTU. DTa Me-
TONOJIOTHSI UMEET OOIINe, K TOMY Ke He JI0 KOHIIA JeMapKHpO-
BAHHBIC, TPAHULIBI C TAKOW HAYKOW HAyK, Kak (puiiocodus u ¢
THOCEOJIOTHEN, PacCMAaTPUBAIOILENCS] B Pa3HbIX MCTOYHMKAX U
KaK paszen puiocouu U Kak caMoCTOsATeNIbHAsA OTpacyb 3Ha-
uuit. [lepBas curyanus Gonee pacrnpocTpaHeHa.

B cBs3u ¢ pocToM Auana3oHa BEKTOPOB MO3HAHUS W, CJie-
JOBaTeJIbHO, Pa3HOOOpa3usl ero METOJOB, HApsAy C BCEOOIICH
METOJIOJIOTHEN B TIOC/IEIHUE JECATHIETHS] TIOSBIsIETCS TOTped-
HOCTh B OTPACJIEBbIX M MHBIX CIEIUAJIBHBIX METOIOJIOTUSIX TO-
3HaHus. CrienaabHble METOIONIOT MY TIO3HAHUSI OOBIYHO BBICTY-



AT B KAYECTBE BECOMbIX, OTHOCUTEJILHO CAMOCTOSITEJIbHBIX CO-
JepXKaTeIbHO U CTPYKTYPHO, YaCTe! OTPACIIEBbIX HAYK.

Mertononorusi aHaJIM3UPYeMbIX B MOHOTrpapuu SIBJIEHUA —
JUaJIeKTUYeCKUid MaTepuanu3M. Ero ycrom nospossioT HaMm, B
npejienax 1e1ecoo0pa3HOCTH, UCHOIb30BaTh MONE3HbIE METOIbI
JOPYTrUX COBPEMEHHBIX (PMIIOCO(PCKUX CUCTEM, K ITPUMEPY, pas3-
pabaThIBaeMyI0 HEOTIO3UTUBUCTAMU GepUPUKALUI0 TEOPUH U TU-
nore3 (nmpuHUMN Bepudukanyu). Ham ucnons3oBanue npoueayp
BepU(pUKaLMU MPEACTABIAETCA IOJE3HbIM, B YaCTHOCTH, IS
MIPOBEPKH CYIOM TPOIIECCOB JI0KA3bIBAaHMSI-000CHOBAHUS, OCY-
HIECTB/ISIEMBIX CTOPOHAMM, UJIM OLIEHKH CTOPOHOM MO3HAHUSA-J10-
Ka3blBaHUs, OCYLIECTBJIIEMOrO IPOTUBHOM CTOPOHOM.

TepMUH U NOHATHE 6epubuKayuy He CIUILKOM PaclpocTpa-
HEHBI B OTEYECTBEHHOU YTOJIOBHO-TIPOLIECCYAIBHOM JIMTEPAType,
B TOM YHCJIE U B OOJIBIIOM YHC/IE UCTOYHUKOB 10 TEOPUM JIOKA-
3aTesbeTB. [ToaToMy B 000CHOBaHME 11eJ1eCO00Pa3HOCTH UCTIONb-
30BaHUS HEKOTOPBIX 3JIEMEHTOB METO/I0JIOTMU HEONIO3UTHBU3MA
(BrIpoueMm, cirydaeTcsl HAMMEHOBAHUE JIsi 0O03HAYEHHU S IIIKOJIbI
Y TEPMHH 3MAUpU3M) Mbl TIPUBEIEM BBHIITUCKY U3 padboThl bep-
TpaHa Paccena.

«Korga BHavasne nosBisieTcsl yTBEpKICHUE, a 3aTEM — Ove-
BUIHOCTb, CYLIECTBYET IPOLIECC, HA3BIBAEMBIM «BEpU(PUKALIN-
el», IPEANoJIaraiolii OYHYIO CTaBKY YTBEPXKIEHHUS C OUEBUJI-
HOCTBIO. ...OUYeBUIHOCTD JOJIKHA 3aKJII0YAThCS B UYYBCTBEHHOM
OINBITE WJIA B CEPUU TAKUX OIMBITOB» ',

4 Paccen B. CnoBaps... — C. 39.



Ham Takxke npejcraBisieTcsi BecbMa BaXHbIM aKLIEHT, MPO-
craBiisiembii KemepoBeiM B. E.: «Ha cTeike M<etononorun> no-
3HaHUs U M. OOBIICHHOH JIEATEIbHOCTH JItofIel OOHAPYKUBAIOT-
csl U3MeHeHus1 Xxapaktepa M.: u3 M. o0Iux HOpM U TTpaBUII Je-
SITEJIbHOCTU OHa TNpeBpaiaercss B M. MOCTAaHOBKU U IIPOSICHE-
HUS YeJIOBeUeCKHX MpoOneM»'S. BHUMaHue K 4YeloBEYeCKOMY
(pakTOpy (U€MOBEYHOCTH, TYXOBHOCTH, CIIPABEIJTMBOCTH) B pa3-
pelieHuy pooieM YroJIOBHOTO CY/IONPOU3BOICTBA XapaKTepHa
Ut mocaeqHux pador A. B. AryrmHa. JloctaTouHO CKa3aTh B
9TOM CBSA3M, YTO OJIMH W3 naparpadoB €ro nocjaeIHerd MOHOrpa-
(pum umenyetcs Tak: «MecTo COBECTH B yTOJIOBHO-TTPOIIECCYaTb-
HOM JIOKa3bIBaHUM» '6.

bBe3 0coOo# 0MmacHOCTH OIMIMOUTHCSI MOXKHO YTBEPKAATh, YTO
Ha HACTOSIIIIEM 3Tarle Pa3BUTHS MTPABOBOM HAYKHU BCEOOITast Me-
TOJOJIOTUsI pa3padoTaHa OCHOBATeNIbHEE U ITyOXe, YeM METOI0-
JIoTuy oTpacieBble. JJ0cTaTouHO B3MISIHYTh B OOJIBITMHCTBE aB-
TopedeparoB M0 NPaBOBbIM HAyKaM Ha (pparMeHThbl, OCBSIIECH-
HbIE METOJO0JIOTUU U METO/IaM UCCJIeJOBAHUS.

Uro KacaeTrcss KOHKPETHBIX, UCMONIb3YeMbIX B padOTe METo-
JIOB, TO JIOJIKHBI 3AMETUTb, YTO 10, METOJOM UCCJIEOBAHUS Mbl
MOHMMAEM COBOKYITHOCTb IMPUHIIMIIOB, MIPABUJI, TPUEMOB U TpPe-
OOBaHMIA, KOTOPHIMUA HAJ[IEXKUT PYKOBOACTBOBATHCS TPU BOC-

15 Cospemennsrii punocodcekuii cioaps / Ion odieit pex. B. E. Kemeposa. —2-¢
U3, ucrp. u gor. — JlonaoH, ®pankdypr-Ha-Maiine, ITapuk, JliokcemOypr, MockBa,
Mumnck: «I[lannpunT», 1998. — C. 488.

16 Aryrun A. B. MupoBO33peHYECcKIe UIEH B YTOJIOBHO-TIPOIECCYATbHOM JIOKA3bI-
BaHuu: MoHorpacdus. — M., 2004. — C. 353-374.



NIPUSITUY, OTIMCAHUYU W aHAJIN3€ COOTBETCTBYIOIIETO OOBEKTA.

MeTonpl TO3HaBaTEIbHOM IESATETbHOCTH KIACCU(PUIMPYIOTCS
M0 Pa3JIMYHbIM OCHOBaHUsAM JenieHus. [Ilupoko pacnpocrpane-
HO UX JIeJIeHHe 10 cTeneHu (00beMy) OXBaTa UCCIelyeMON JIei-
CTBUTENILHOCTH. Paznmuuator uetbipe Takux rpynmsl: (1) Bceoo-
e (yHUBepcasbHbie); (2) oOleHayvHsbie; (3) YacTHO-HAYYHbIS
u (4) cnelyabHbIE.

K ceronHsiiHemMy JHIO B CPaBHEHUHU C YACTHOHAYYHBIMU Me-
TOIaMH OKa3aJIMCh Oojiee pa3paOOTaHHBIMUA HE TOJIBKO BCEOO-
WA METOJI, HO I METO/IBI OOIIe-HayIHBIE.

MeTtonuku rccaeoBaHus ONMCaHbl B TEX MECTAaX TEKCTa CO-
YUHEHUS, IJI€ OHU IPUMEHSIOTCSI.

HoBwu3Ha Hariero nojgxoya K 3Toi BaKHOM MpoOJieMe CUMTaeT-
s [0 OCEHHU — 110 MOJIYYeHHBIM pe3ysbTaraM. B yacTHOCTH, OHa
pe3yabTupyeTcs uaeHTu(UKaIreil U pacCMOTPEHUEM MTPOOJIEM-
HOW cuTyaluu. B coBpeMeHHOW OTeYeCTBEHHOW YTOJIOBHO-IIPO-
LIeCCyasIbHOW JIMTepaType LieJlerojaraHie HU Ha COAepKaTesb-
HOM, HY Ha ONEepPallMOHAIbBHOM, HA HA AKCHUOJIOTUYECKOM YPOBHE
UCCJIEZIOBAHUIO aBTOPaMU MOHOTpaduil eie He MOABEPrajioch.

[TpoGnemHas cuTyalusi 9Ta 3aKJII0YAETCsl, BO-TIEPBbIX, B Ce-
PbE3HOIM PACCOIIACOBAHHOCTU 1IEJIETIONaraHrsi B COBPEMEHHOM
OTE€YECTBEHHOM YTOJIOBHOM CYHOITPOU3BOJCTBE U KOPPEIUPYIO-
X C HUM OTpaciiell roCyaapCTBEHHOU JAESITeIbHOCTU — aIMU-
HUCTPATHUBHOM, ONEPaTUBHO-PO3bICKHON.

PaccornacoBaHHOCTb cofiepXkaresibHasi HAUMHAETCsl C OTCYT-
CTBHUSI TEPMHUHOJIOTUYECKOM HAyYHOU CTPOrOCTH KaK B TEOpe-



TUYECKON M y4eOHOW JMTeparype, Tak M B 3aKOHOJATETbHBIX
TEKCTax.

Hymaetcs, ecnu Obl TOAOOHBIE MOHOTpacuK ObLIM PacIpo-
CTpaHeHbl W OBLIM BOCTPeOOBaHBI 3aKOHOJATENEM, IEUCTBYIO-
i YTIK P® umen 6b1 coBceM Ipyroi BUJ, 4eM TOT, KOTOPBIA
OH UMEET Cenyvac, a BOT IONOJTHEHU U U3BMEHEHUI K HEMY TTpeJi-
JIarajioch Obl ¥ IPUHUMAJIOCh TOPA3/i0 MEHBIIIE. . .

Paccmorpenue nienenonaranus B YCII MoxeT ObITh afieKBaT-
HBIM peaJIbHOMY TOJIOKEHUIO JIeT B TOCYAapCcTBE U OOIIECTBe,
B TOM YHUC/IE JEUCTBUTEIBHOMY TMOJIOXKEHUIO JIMYHOCTU U CO-
CTOSIHMIO 3aIlUTHI €0 OOIIECTBOM M TOCYIapCTBOM CpPEICTBAMU
YIOJIOBHOT'O CYJIONPOU3BOJICTBA, JIUIIL TTPU YCJIOBUU COYETAHMS,
B3aMMO/IEICTBUS TEOPUM U MPAKTUKU MPOPUIAKTUKH, YTOJIOB-
HO-TIPOLIECCYATIbHOU U OMEePATUBHO-PO3BICKHOM JIESITEIBHOCTU C
OJIHOMMEHHBIMU OTPACISAMU HAYKW U yUEOHBIMHU TUCIIUTUINHA-
MU, TEOPUEN U MPAKTUKOW 3aKOHOIATeIbCTBOBaHUSI B 9TOM che-
pe. OOpaTUTh BHUMaHUE HEOOXOIMMO Ha COOTBETCTBUE 11EJIETIO-
JIaraHusi COCTOSIHUIO MaT€PUAIbHOTO YTOJIOBHOTO MPaBa, a TaKkKe
WHTepecaM U HaMepPEeHUSIM MOJIMTUYECKON BIACTH.

1.1. ABTOpCcKuMe omnpeaeseHust CIeAYIOIMUX MOHATUN: «IIeJie-
T0JIaraHue B YTOJIOBHOM CY/IOTIPOU3BOJCTBE» , «1IEJIb YTOJIOBHOTO
nporecca», «(hakyIbTaTUBHBIC JIEMEHTHI 11€JT1 YTOJIOBHOTO IPO-
1ecca», «3a/laui yroJOBHOTO CYJOIPOU3BOJICTBA», «HETOCPE/-
CTBEHHas 3ajjaya CTaJli», «BTOPUYHAS 3a/la4a CTaIuN», «IIe]b
JIOKa3bIBaHUS» U Psifia IPYTHX.

1.2. Conepxxanue M CTPyKTypa LIEJIEIOIAraHusl B COBPEMEH-



HOM OTEUYECTBEHHOM YTOJIOBHOM CY/IOITPOU3BO/ICTBE.

1.3. [lepeBo 1iesier COBpEMEHHOI'O OTEYECTBEHHOI'O YTOJIOBHO-
IO Cy/IONPOU3BOJICTBA.

B cBoeM cerogHsIIHeEM COCTOSIHUU YTOJIOBHOE CYAOIPOU3BOI-
CTBO 00JIalaeT HEJOCTATOUYHOM JJisi OOCITyKUBAaHUSI HACETECHUS
MPOMYCKHOM cOCOOHOCTBI0. OHO HEe B COCTOSIHUM BBITIONIHUTD
BCE 3asIBKY Ha 0OCITy’)KUBaHUE, NTHBIMH CJIOBAMH, HE B COCTOSIHUN
HaJJIeXKalM 00pa3oM MpopearupoBaTh Ha BCe CUTHAJIBI O MPH-
3HaKaX MPECTYIUICHUSIX.

OnHaKo, Kak IMOKa3bIBAET CKOJIb-HUOYIh OOCTOSATENbHBIA U
OOBEKTUBHBIN aHAJIM3 MPAKTUKY, TEHICHIIUU TTOCISIHUX TONY-
TOpa JECATKOB JIeT, HallpaBJeHHble HA yBEJIMUYEHHEe IITATHOU
YHCJIEHHOCTU TIPABOOXPAHUTEIIbHBIX OPraHOB U CYJOB, HE TOJIb-
KO Mcuepram ceOsi, HO U TIOBJIEKJIN CePbe3HbIE HEraTUBHBIE T10-
CJIC/ICTBUSI.

B 3T0li cBSI3M MBI MONIaraeM, 4to Mpy CErofHsIIHEM MOI0ke-
HUM Bellen pesepsbl yBennueHus 3¢ gexruHocty Y CII nexar
HE CTOJIbKO B YBEJIMUYEHUH MITATOB, B YMHOXEHUU YHCIIa paboT-
HUKOB, 3aHSITBIX B 3TOM chepe 00IeCTBEHHO-HEOOXOIUMOM JiesI-
TEJIbHOCTH, CKOJIBKO B pariroHamu3anuu ¢opm u oopsiaos YCII,
ONTUMM3AIMK (DYHKIMIA-337]a4 TOCYJAPCTBEHHBIX OPraHoOB, Be-
JyIIUX TPOU3BOJCTBO IO JEJTy, MOBBIIICHUN KBATU(DUKAIIH UX
nepcoHasia, OUYeHb BO3MOXHO — IMPH CYIIECTBEHHOM yMEHbIIIe-
HUM X YUCIIEHHOCTH MPU KPATHOM YBEJIMYEHUU 3aPIUIATHI.

3agaun IPaBOBOTO PETYIUPOBAHUS PA3TUYHBIX ACTIEKTOB JI0-
Ka3bIBaHUSI — €r0 MPOIEAYP, JOMYCTUMOCTH U PEJICBAHTHOCTU



JOKA3aTeNIbCTB, UCIOIb30BAHUS PE3YJIbTATOB ONEPATUBHO-PO-
3bICKHBIX MEPOIIPUATHU U ITP. U IIP., 110 HAIIEMYy MHEHHIO, TOJIK-
HbI OBITh HATpaBJICHBl HE Ha OTPAaHUYEHHS CPEICTB OKa3bIBa-
HMSA, a HAa €ro HaJeKHOCTb U 3(P(PEKTUBHOCTb B KOHKPETHBIX
KU3HEHHBIX YCJIOBHUSX.

Hpe,unomemm o COBEPIICHCTBOBAHNIO
HOPMATUBHBLIX AKTOB U IIPAKTHKE UX IPUMECHCHUA

1. ¥YronoBHo-nponeccyanbHOEe 3aKOHOAATEBCTBO, W3/IaHUE
HOPMAaTUBHOTO MIPABOBOI'0 aKTa, JaKe€ UX CUCTEMBI, — HE LIEJIb I'O-
CyapcTBa W/uim oOIIecTBa, OHO — CPEACTBO JOCTHKEHUS OIpe-
JIeJICHHBIX LIeJICH.

2. BHocs npennioxenus o0 u3aMeHeHnH u aononHeHnn YIIK
P® 2001 r., MBI UICXOAMIIM U3 TOTO, YTO CETrOAHS OOIIECTBO, €r0
YJIEHBI ¥ TOCYIAPCTBO HYKJAIOTCS B YTOJIOBHO-ITPOLIECCYATTbHOM
KOJIEKce MepexoqHoro nepuroaa. He cienyer cerogHst CTpeMHThb-
Csl CO3[1aBaTh MPABOBbIE HOPMBI HA BeKa. XOTsl YTOJOBHO-IIPO-
1iecCyalibHbIe HOPMBI OOJiee YCTOWYHMBBI BO BPEMEHH, YeM MaTe-
pUajbHbIe, BCe PaBHO HOPM, 3(pdeKTUBHBIX Oe3 MoauUKaIIUN
BO BCE BpeMeHa, He OblBaeT. B mepekuBaeMblil CTpaHOM Tiepe-
XOIHBIN MepHOJT HY)KHO CTPEMHTBLCS K TOMY, YTOOBI OHU CITYXKH-
JIl MTHTepecaM 3aKOHOTIOCITYIITHOTO I'pak IaHUHA, OOIIECTBA U TO-
Cy/1lapCcTBa UMEHHO B 3TOT MEPUO]I.

3. CoBOKyNHOCTh AomOAHEeHUH U u3MeHeHud YIIK P®
2001 r. — cm. B Ipwnoxenusix «IlepeyeHp NnpemsioKeHUN IO



coepuieHcTBOBaHUKD YIIK P® 2001 roga»: «Mcnons3oBanue
PE3YIBTATOB ONEPATUBHO-PO3BICKHBIX MEPOIIPUATHI B KAUYECTBE
JIOKA3aTeJIbCTB IO YTOJIOBHOMY JIEJTy JIOIYCKAeTCs MPH COOITIoe-
HUM [IBYX CJIEIYIOIIUX YCIOBUIA:

1) Eciu npepyiaraeMble KOMIETEHTHBIM JOKHOCTHBIM JIM-
LIOM JJ1s1 IPUMEHEHM S B IPOLIECCE TOKA3bIBAHUS IO YTOJIOBHOMY
JieJly TIpeIMET WM JOKYMEHT IMOJIyYeHbl IIPU MPOBEJCHUU Olle-
PaTMBHO-PO3BICKHOTO MEPOIIPUATHS B COOTBETCTBUU C HOPMaMU
3akoHa 00 onepaTuBHO-PO3BICKHOM JIEATETHHOCTH;

2) Ecnu nipy iproOIiieHny K yroJIOBHOMY JIeNTy TTpeCTaBIIeH-
HOT'O TIpeJMeTa WK JOKYMEHTa 1 ONePUPOBAHUM C HUM COOJTIO-
JIeHbl TpeOOBaHMSI YTOJIOBHO-TIPOIIECCYATBHOTO KOAEKCa.

[Ipu pemieHun Bompoca O JOMYCTUMOCTH MCHOJIb30BAHUS
B KAayecTBE JIOKA3aTebCTBA MO YIOJOBHOMY JAENy ITOKYMEH-
Ta WM TIpeaIMeTa, MOJTy4YeHHOro CYOBEeKTOM OINepaTUBHO-PO-
3bICKHOM JIEATEIbHOCTU B pe3yJibTaTe MpPOBEJEHUS OIlepaTvB-
HO-PO3bICKHOTO MEPONPUSITHS, K MPOLEIypPe ONEepPaTUBHO-PO-
3BICKHOTO MEPOITPUSITUSI TPEOOBAHUS €€ COOTBETCTBHS TIPOLIE/TY-
pe, MPEeayCMOTPEHHON YTOJIOBHO-ITPOLIECCYATbHBIM KOAEKCOM,
HEJIOIyCTUMO>.

DTO pa3HbIE OTPACIIY ITPOLIECCYATIBHOIO MPaBa.

HeoOxoauMbiM, 9acTO HEJOOIIEHMBAEMBIM  CIICIIUATINCTAMU
YIOJIOBHOT'O M YTOJIOBHO-MPOLIECCYAJILHOTO MPaBa yCJI0BUEM BOC-
CTAHOBJIEHUS COLIMAJIBHOM CIPABEUIMBOCTU (1I€JIb YTOJIOBHOIO
HaKa3aHusl) MOCPEAICTBOM MPOU3BOJCTBA 110 YTOJIOBHBIM JI€IaM,
a CJIEAOBATENIBHO, OIHOM U3 3a/1a4, PEIIAEMBbIX J1J1s1 JOCTUXKECHUS



yKa3aHHOﬁ LCJH, ABJIACTCS OIPEACIICHUE BUHOBHOMY HAKA3aHUA
C YUYCTOM BOBMEHICHWA UM ITPUYUHCHHOI'O €TI0 IMMPECTYITHBIM I10-
BCICHUCM BpCa IOTCPICBIICMY.



I'nasa 1. IlonsiTHE IeJenoJaraHus
B YTOJIOBHOM CYJI0NPOM3BO/ACTBE
u ero aedununusi. Mepapxus
neJjen u 3aga4 B YCII

Tepsas obsi3annocme npasa, Kakogvl Obl HU ObLAU
€20 Opyaue 0013aHHOCIMU, COCIOUNM 8 3HAHUU MO020, 4e20
OHO XOouem.

Hopoepm Bunep.

Kubepnemuxa u oouwecmeo 17.

[lenenonaranue, TepMUH, 3asBJICHHBIN HAMH YK€ B CAMOM Ha-
MMEHOBAHUM HaIler0 COYMHEHWS W TIOBTOPEHHBIM B Ha3BaHWUU
€ro MepBoy IJ1aBbl, B CMIEIMAJIBHON JIUTEpAType YyHoTpeoseTcs
HE TO YTOOBI IMUPOKO, HO yrnoTpebisiercs. OHAKO y COCTaBUTE-
Jieil ciioBapey, CJI0Bapen-CIpaBOYHMKOB U T.II. ICTOYHUKOB OH
MIOMYJISIPHOCTBIO He Tob3yeTcs. M 3To HecMoTpst Ha To, UTO CO-
CTaBJIEHHE U W3/1aHHe BCEBO3MOKHBIX CJIOBAped M CIPAaBOYHU-
KOB IMEPekKMUBAET cefuac Mepuoj paciBeTa.

HaunHast pa3MbIIUISTh HA/I PA3IMYHBIMU ACTIEKTAMU T1EJIeTIO-
JlaraHusi, Mbl C OOJIBIIIMM BHUMaHUEM 3HAKOMMUJIUCH C TPyAaMuU
NPEAIIECTBEHHUKOB, C TEMU HEMHOTMMHU YTOJIOBHO-TIPOLIECCY-

17 Bunep H. KuGepretnka u obmectso/ Ilep. ¢ anrt. — M.: M3x. nHOCTpaHHOM
ymr., 1958 r. - C. 117.



QIbHBIMH, U HE TOJILKO YTOJIOBHO-TIPOLIECCYATbHBIMU (TTOCTE/-
HHX, B YaCTHOCTH (pUIOCO(CKHUX, CYIIECTBEHHO OObIIE), pado-
TaMH, B KOTOPBIX MX aBTOPbI 3aHMMAJIKCh BOIIPOCAMM IIEJIeTIONAa-
raHusi, ero CTPYKTYpOW M aKCHOJIOTMEN B YTOJIOBHOM CYAOMPO-
U3BOJICTBE, B YaCTHOCTH, TAKUMH IEMEHTAMHU €r0 peain3alii,
KaK 1IeJIb YTOJIOBHOT'O MPOLIECCA, 33/1a4K YTOJIOBHOTO CYAOIPOU3-
BOJICTBA, X COOTHOIIIEHHE JIPYT C APYroM U T.M. CChUIKM Ha PsijT
U3 HUX MOCJEIYIOT B TEKCTe MOHOTpauu B JaIbHEHIIIEM.

3n1ech ke HaMm Obl XOTeJIOCh YKa3aTh JIMIIb HA HEKOTOphIe U3
padoT, KOTOpPBIE HaM TPE/ICTABIISIIOTCS] HanboJIee NHTEPECHBIMHU.
B 2004 r. B JIyrancke u3iaHa KHUra ojl *POHUYHBIM HAaUMEHO-
BaHMeM: «HeHayuHble 3aMETKM O HEKOTOPBIX HAYUHBIX MPOOJe-
Max yroJIOBHOTO Tporieccax '8, Pabora sta npunaaiexur riepy b.
I". Po30BcKorO, MccieioBaresis, JITMTEIbHOE BpeMs TPOpadoTaB-
IIero CJeI0BaTeNIeM U MPOKYPOPOM-KPUMHUHAIMCTOM B CUCTEME
npokyparypbl CCCP. Ilepoe ke acce B 9TOM KHUIE MOMMEHO-
BaHO Tak: «Koe-uTo o 11e11 yrojIoBHOTO mpoliecca v MepBoM 3a-
KpbITOM ceMacdope Ha IMyTH e JOCTHKEeHHUs». !

Buyinmo, To 06cTosATeNHCTBO, UTO 00a MBI ¢ B. I'. — ipakTukwy,
00yCJIOBIJIO MO€ COIJIacHe C HUM 10 MHOTUM TTO3UIIHSIM.

JaGp1 n306exkath criopa O CJI0OBax M JUCHUIUIMHAPOBATH CBOE
COOCTBEHHOE M3JIOKEHUE, MBI COWIH LIeNIeCOOOPa3HBIM TPEIIo-
CJIaTh aJIbHENIIIEMY U3JIOKEHUIO TEKCTA IepUHUIIMIO LIeIeroa-

18 posoBckmii B. T. Henayunble 3aMeTKH O HEKOTOPBIX HAYYHBIX MpoOIeMax yro-
JoBHOro npouecca: Dcce. — Jlyranck: PUO JIAB], 2004. — 600 c.

19 pososcknii B. T. Vkas. cou — C. 17-130.



raHus B TOM acreKkTe, B KaKOM 3TOT TEPMHH yIOTpeOseTcs B
Haren padore.

Ilesenosaranne — 3TO MBICJIUTEJNLHASA AEeATEJbHOCTD,
3aKJII0YAIIAsICS B OCMbICJEHHU MPOOJeMHOI CUTYyaI[ul
20, mepeBo/ie ee B X0/l CHCTEMHOI0 aHAJIuW3a B Mpoo.e-
My 2! 1 mpeamoJiaraoiias Ha BbIX0/1e CO3/IaHNe JepeBa Ie-
Jied, mpeJJHAa3HAYe€HHOr0 N MPUroJHOr0 IS pa3peneHnst
TOI MP00OJeMHOI CHTyalli, KOTOPAas M MOCIY:KHJIa HaYa-
JIOM JIJIsI pa3MbIILJIeHNH (JJI MbICJANTEJbHOM 1eATeJIbHO-
CTH).

AnHanmu3 moOoi U3 OTpaciiell YelloBeYeCKOM JesITeIbHOCTH,
HOCSIIIIEH 1eJIeBYI0 YCTPEeMJICHHOCTh, Ha HaIll B3IJISI, HE TOJBKO

20 BooGie-To TepMuH poGieMHas CHTYaLysl YIOTpeOIsiercs, o KpailHel Mepe,
B TeX CMBICNax: 1) cumyauusi, Hyx#cOArOWASICS 8 PA3PEUEHUN, UHAMEe — CUCTEMA, HYJHC-
daiowasics 6 npeopazoeanuu; 2) aTpudyT WIN COOBITHE YEIOBEYECKOTrO OBITHS U -
SITEJIBHOCTH, KOTOPBIH MPOSIBIISIETCS KaK TpeOyolee OCMBICTICHUS MPEMSITCTBUAC B UX
JOCTHXEHUH; 3) OCO3HAHME CYOBEKTOM, MHAUBHIYATbHBIM WM TPYIIIOBBIM, HEBO3-
MOJKHOCTH Pa3peliuTh TPYAHOCTH ¥ IPOTUBOPEUHsI, BOSHUKIIKE B CUTYAIIUH, C KOTO-
PO¥i OH CTOJIKHYJICS, PECypcamyl HAJIMYHBIX TIO3HAHUS U ONbITa. B Haleln MOHOrpa-
(um, eciu MHOE MPSAMO HE OrOBOPEHO, STOT TEPMHUH YIOTPEOISETCS B CMBICIE, 000-
3Ha4eHHOM (1) ¥ BBIAEJIEHHOM KyPCHUBOM.

2 IIpodnema — 1) ocoznannas npobremnas cumyayus (CM.) U CKOHCMPYUPOBAHHbBLE
uAU xomsi Obl YKA3AHHbIE NYMU ee paspeuieHust (npeobpazosanust cucnmemot); 2) HeOThb-
eMJIEMOe CBOWMCTBO OOBEKTA WM CYOBEKTa (ampubdym — ci.), 9eIOBEUECKOTO OBITHS
W/W IeITeJIbHOCTH, KOTOPBIH MPOSIBIISIETCS KAK 3aTPy/IHEHUE B UX MPOAOIKEHUM 1/
WM COXPaHEHMH; 3) OCO3HAHUE CYOBEKTOM HEBO3MOKHOCTH Pa3peLIUTh MPOTHBOpPE-
Yusl, UHbIE TPYJHOCTU, BO3HHUKILUE B JAHHOU CUTyalllM, CpeJCTBaMK HAIUYHBIX T10-
3HAHUS U ONbITa. TepMUH MHOTO3HAUEH U YIOTPeOseTCs], 0COOEHHO B YCTHOM peur 1
nyomukanusax (ooHaponoBanusx CMUuII), u B ap., He Bceraa CTporux 3HaueHus1x. B
HallleM TpyJe TEPMUH «IIpo0JieMa» MOHUMAETCS B IEPBOM M3 YKA3aHHbBIX 3HAYCHUI.



1iesiecoodpaseH, Ho M HeoOxoauM. HaurHath MogoOHbIN aHaM3
HaJ0OHO C ysICHEHHUsI ee (0Tpaciy AeaTeTbHOCTI) 1eJH, ee 3a1a4
U COOTBETCTBUSI OOBIYHO MPUMEHSEMbIX B IIPAKTUKE ITOM Jiesl-
TEJILHOCTU ¥ PEKOMEHIyeMBbIX JIJIsI TPUMEHEHHS B Hel HAyKOU 1
MPAKTUKOW (YMPABJISAIONIMMU MapaMeTpaMUu COOTBETCTBYIOIIUX
CHCTEM) CPEIICTB U METOJIOB, CIIOCOOOB UX JIOCTHKECHUS TTOCTAB-
JICHHBIM 1IeJTU (TepMUH 11eJ1b YIOTpeOieH B €JUHCTBEHHOM YHC-
Jie HAMEPEHHO — 3TO Mo3ullvsi! — 0O0CHOBaHHWE CM. HUXeE) U 3a-
JaJyam.

[MoguepkHem, HAIMUKE YIPABJISIONIMX MAPAaMETPOB, YIOMSI-
HYTBIX JBYMs a03aliaMu BbIIIIE, XapaKTEPHO JJIsI KUOepHeTHnYe-
CKHX CHCTeM. B CMHEprucTCKux cucteMax YIpaBJsioliye rnapa-
METpbl OTCYTCTBYIOT. B cHMHeprecTtckoil cucrteme ee opraHusa-
1151, €€ OPraHU3aIlMOHHAs CTPYKTYpa BO3HUKAIOT U BHYTPEHHUE
JEVCTBUS, BHYTPEHHUE MIEPECTPONKHU MTPOUCXOAAT O€3 BHEITHETO
BO3JICHCTBUA, 32 CYET MECTHBIX B3aUMOJICHCTBHIA MEKIy KOMIIO-
HEHTaMU CHCTeMbI, KOTOPbIE BKJIIOUAIOT («3aITyCKaIOT», TOBOPUT
B. I1. IIpbiTKOB)** BHYTPEHHMI MEXaHU3M CaMOOPTaHU3aIHH.

Bceskas niesns (B puocodckoit 1eTepMUHALIMK ) TTPEICTABIISIET
coOO¥ TUIAaHWPYEMBI, OKUIAEMBI, MTPEIBOCXUIIIAEMbII KOHEY-
HBI pe3yJIbTaT AeSTeIbHOCTH YejioBeKa (MM KOJUIEKTHBA JIIO-
Jeit), peJonpeIeSIIONIUNA BHIOOP COOTBETCTBYIOIIUX CPEACTB U

2 CoBpemeHnHblii (rtocoBckuii cnoaps / [log obmeit pen. B. E. Kemeposa. — 2-e
u3. ucrp. u gor. — Jlonnon, ®pankgypr-Ha-Maiine, [Tapux, JliokcemOypr, Mocksa,
Munck: «[Tannpunt», 1998.



crcTeMy crielupuIecKux IercTBuii>®. 1o ¢ oMHOM cTOpoHbIL. C
APYrou — 1eJIb SIBJISETCS CIOCOOOM MHTET ALy Pa3IMIHbIX JIeH-
CTBUI YeJIOBeKa B HEKOTOPYIO TIOCIIeJOBATENBHOCTh, CUPEYb CH-
CTEMY, M BBICTYIIAET B KAYeCTBE HEMOCPEICTBEHHOTO MOTHBA, Ha-
NpaBJIsieT W PeryjupyeT pasiudHble aeiictusi?t. bes nemm Her
aesTenbHOCTHU. [lake OnyxaaHve B TaOMPUHTE UMEET CBOIO LIEJTh
— BBIUTHU U3 JJAOUpHUHTA. ApHajiHa CHaOAMIIa CBOETO BO3MIOOJICH-
HOTO CPEACTBOM JJI51 IOCTHKEHU 3To enn. U ¢ Tex mop uenb u
CpelCTBa ee NOCTHKEHUS Hepa3ilydHbl P aHAJIM3e JII0OO0M Jesi-
TETBHOCTH, YTOJIOBHO-ITPOIIECCYAIbHOW B TOM YHCJIE.

A BOT najieHuie Cy/ib¥ C KpOBAaTH BO BpeMsl CHA — HE JIeSITeIb-
HOCTb. VIMEHHO NOTOMY, UTO B IEpEeMEIleHUH YeJIoBeKa ¢ IocTe-
JIM Ha TIOJI OTCYTCTBYET IieJiernofiaranue. B ciyyaiiHoM najgeHnu
C KpOBAaTH HET ¥ CPe/ICTB. HeT 1ienu — HeT CpeacTB TOCTHKEHNUS
TIEJTH.

Byny4n yCcBOGHHBIMM MHAMBHUIYAJIbHBIM M TPYINIOBBIM IIpa-
BOCO3HAHHMEM M MHCTHUTYaJIM3UPOBAHHBIMU €T HAYMHAIOT BbI-
CTYIaTh «KaK EHHOCTH, CTAHOBSITCS OINPE/ICICHHBIMU CTAaHIap-
TaMU OTHOINEHUY Wiv moBeaeHus. [IonoOHble IIEHHOCTH Tiepe-

B cm: Punocodckmnii cnosaps / Ilox pen. U. T. ®ponosa. — 7-e usa., nepepad.
u on. — M., 2001. — C.646; CoBpemenHast puiiocodus : CIoBapb U XpeCTOMATHUS. —
Pocros-na-/lony, 1995. — C. 87.

24 Cm.: KasakeBuu T. A. IleniecooOpa3HOCT U 11e1b B O0IIECTBEHHOM Pa3BUTHH. —
JI., 1969. — C. 45-46; Marepuajucruueckas guajekruka: Kparkuii ouepk teo-
pun. — M., 1980. — C. 169; ®unocoBckuii cjioBapb. — M., 1981. — C. 406; ®uio-
COBCKUI SHIMKJI0oNeAnYecKuii ciosapb. — M., 1983. — C. 763; Yansimes A. U.
Apucrorens. — M., 1987. - C. 74.



JKMBAIOTCA YK€ HE KaK HEUTO MPOCTO KeIaeMoe, HO YTUMOE, U
€CJIM OHM CTAHOBATCSI HOPMaMH, TO CITyKaT OTHUM W3 BaKHEH-
X (PaKTOPOB YCTOMYMBOCTH OOIIECTBEHHOW CUCTEMBI» 2.

«[TonsiTne «uenb» — nuier T. ITapcoHc, — Bceraa npeanosna-
raeT COOTHECEHHOCTh C OYAYIIIUM COCTOSIHMEM, KOTOpOe JIn0O B
HACTOSIIIIIA MOMEHT He CYIIECTBYeT U He Oy/leT CyIecTBOBATh,
€CJIM aKTOPOM>® 4TO-TO He OyIeT It 3TOro CeNlaHo, MO0, Ha-
000pOT, KeJaeMOoe COCTOSIHUE CYILECTBYET, HO OHO HE OCTaeTCs
HEU3MEHHBIM, €CJI aKTOP He MPEANPUMET ISl ITOrO KaKUX-TO
aercTBrii»?’. 3aberast HECKOJIBKO BIIEpeNl, CKaXkeM, YTo JUIsl Ha-
1ero Tpyzaa Oosee OJM30K BTOPOW M3 HA3BaHHBIX CIIydyaeB, MO0
MaTrepHraibHOE YroJOBHOE U YTOJOBHO-IPOLIECCYaJIbHOE PaBo,
YTOJIOBHO-TIPOLIECCYaTbHOE CYIOIPOM3BOCTBO KaK OTPACiIb Io-
CYJapCTBEHHOH AESTEbHOCTU HAllEJIEHbl Ha COXpaHeHHe (3aly-
Ty) YCJIOBHIA CYIIIECTBOBAHHUSI U Pa3BUTHsI OOIIECTBA.

C nosunmii npakTUYeCKUX, 4ToObl (hopmynupyemast Lejb
HE OKa3aJiach MPOLYKTOM TBOPYECTBA rOrojieBCKoro MaHuiosa,
TS JATIBHENIIIEro pa3roBopa Xouy HalOMHHUTh cCaMoMy ceOe, ITy-
TEBOW 3HAK MOCTABUTH:

1) pocTuxeHue 1enu, Hapsly ¢ CaMbIMUA TOYHBIMHU TEOPETH-
YECKMMH U JIA)Ke MPAKTUUECKH MTPUeMIIeMbIMH (hOPMYITHPOBKa-

2 Maabko A. B., lynaukos K. B. Llenu u cpeacTea B npaBe 1 MpaBOBOM MOJIH-
tuke. — Caparos, 2003. — C. 13.

26 Maxe KOMIThIOTEP B30OYHTOBAJICS OT CJIOBa «aKTOP». KoHeuHO, He pycckoe OHO.
OpHaKO LUTUPYEM M BBIHYKJEHBI UCIIONB30BATh CJIOBO, KOTOPOE MEPEBOAYMK, BUIU-
MO, TIPOU3BEJ OT CIIOBA «aKT».

27 IMapconc T. O crpykrype coumnanbHoro geficteus. — M., — C.96.



MH, JIOJDKHO OBITh 0OecrieueHO HEOOXOMUMBIMU CPeICTBAMU;

2) Uist ee MOCTUKEHUS TOJKHO OBITh OTITYIIEHO JIOCTATOYHOE
BpeMS;

3) nesTeabHOCTh MO JIOCTUKEHMIO JTOJIKHA OCYILECTBIISATHCS
MIPUTOJHBIMU JJIS1 STOTO UCTIOHUTENISIMU;

4) B pa3gesAoUIeM 3aMbiCesl YIPABJSIONIEr0 NapaMerpa
OKPYKE€HUHU CUCTEMBI, Cpe/lbl €€ (PYHKIIMOHUPOBAHUSI.

[Tpu coOmoneHnn Ha3BaHHBIX YCIOBUU — OOJIbINE IIAHCOB K
TOMY, YTOOBI ITOJIaraTh 1eJIb peaTbHOM.

OnpeneneHrie MOHATHUS «I1eJIb» MO3BOJISAET MHOTOE. Bo-ep-
BBIX, [TyOXe ysCHSEIIb CYITHOCTh, BHYTPEHHIOI JIOTWKY U Ha-
3HaYEHUE KaK YTOJIOBHOTO CYIOMPOM3BOJACTBA B IIEJIOM, TaK U
OTHEJIbHBIX €r0 CTaaui; BO-BTOPHIX, MOKHO ITOMBITATHCS MC-
YUCJIUTh B COIMOCTABJIEHUM C IPYIMMH JIE€TEPMHUHAHTAMU COLIU-
aJbHYI0 M WHJMBUJYaJbHYI0O IIEHHOCTh YTOJIOBHOIO Ipoliecca
KaK Ba)KHOTO MHCTPYMEHTA yIIpaBJIEHUs TOCYIapCTBOM U OOIIIe-
CTBOM; B-TPETbUX, MIPU COMOCTABJICHUHU IIeJIU CO CPEJICTBAMU ee
JOCTUKEHUS, C TAKUMH YCTOSIMU COOTBETCTBYIOILLIEN OTPACIIH JIe-
SITeJIBHOCTH, KaK €€ MPUHIIUIIB, JTyYIllle TIOHSITh MPOTUBOPEYHS,
CYIIECTBYIOIIME MEXAY HUMH, PaBHO KaK M pa300paThCs C TIPU-
YMHAMY POTUBOPEUU, OOHAPYKUBAIOIIMXCS MEXTy HOpMaMU
perJIaMeHTHPYIOIIEH OTPAC/Iv MpaBa U CyObEKTUBHBIMU (DAKTO-
pamMu COOTBETCTBYIOIIIEN PEaIbHOM AESATEIbHOCTU; B-UETBEPTHIX,
OMpPEeENIUThCS B CTpaTervy U TAaKTUKE 3aKOHOIATEJIbHOM U yTro-
JIOBHO-TIPOLIECCYAJIBHOM AESITEJIbHOCTH; B-TISITHIX, PELLIUTh MHO-
rve mpoOeMsl, CBSI3aHHBIE ¢ 3(P(EKTUBHOCTHIO JAHHON OTPACIIH



JEATECJIBHOCTHA.



I'1aBa 2. IleJqb oTeueCcTBEHHOI0
YroJIOBHOT'O Ipoiecca

[To coeil mpupone IEeaN YroJOBHOTO IPOIecca B pa3HBIX
TOCYIapCTBEHHBIX U MPEAroCyIapCTBEHHBIX 0Opa30BaHUsIX, BO-
TIEPBbIX, HAXOAAIIMXCS Ha UCTOPUYECKU COMOCTABUMBIX YPOB-
HSX Pa3BUTHUs U, BO-BTOPHIX, (PYHKITMOHUPYIOIIUX B CXOJHBIX
YCIIOBUSIX, TPEJICTABIISIIOTCS aHAJIOTMIHbBIMU. OTHAKO, 10 HaIlle-
My MHEHUIO, OHU BO BCSIKOM CJTyvae He TOXIeCTBCHHBI.

Tomy ectb npuanHbl. Cpeay HUX:

1) cBoeoOpa3ye MCTOPUYECKOro Pa3BUTHSI KOHKPETHOM uUe-
JIOBEUYECKON OOIITHOCTH, BKJIIOYAoIee B ceOs1 COIUAIbHO-IKO-
HOMUYECKHE, HPABCTBEHHO-PEIMTUO3HBIE U TICUXOJOTUYECKHE
OCOOEHHOCTH;

2) TECHO CBsI3aHHBIE C HUM (C UCTOPUIECKUM CBOEOOpa3reMm)
TeopeTndeckue ocHoBbl Y CII;

3) cneuuduka TpUupoAHON cpesibl OOUTAHUSI.

It mocnieiHel, B 4aCTHOCTH, 3HAYMMO COCTOSIHUE KOMMYHHU-
Kalui (Kak myTed cooOIeHrsl (TpaHCIoOPT, JOPOTH, CBA3b), TaK
¥ CIIOCOOOB pacIipocTpaHeH s OOIIECTBEHHO 3HAYMMOM NH(OP-
MaIlum); CTeTIeHb OCEIJIOCTU HaceIeHU S (@ TSl KOUeBbIX HAPOJIOB
— cocTosiHMe (COXpaHEeHHe) CBSI3el Mek 1y UjleHaMu OOIIUHBI BO
BpEMsI KOUCBUI); BEIMYMHA W TIOCTOSTHCTBO HACEIEHHBIX MyHK-
TOB, XapaKTep MEKJIMIHOCTHBIX CBSI3EH MEX/y X KUTEJISIMU.



Bonee perasbHO BIMSHWE TPUPOJHON Cpeibl OOWTaHUS U
€€ COIUAIbHO-9KOHOMUYECKHX,, TICUXOJIOTMUECKUX U HDABCTBEH-
HO-PEJIMTUO3HBIX MOCHAeNCTBUI Ha AetepmuHaiyio tend YCII u
LIeJIEN YTOJIOBHOIO HaKa3aHUsl Mbl HAMEPEBAEMCSI PACCMOTPETh
no3:xe Bo (hparMeHTe, nocpsiieHHoM cooTHomenuo LIYII u ne-
JIEW yTONOBHOIO Haka3aHusA. O4eHb ApKO, PEACTABIAETCS HAM,
BJIMSIHUE TIPUPOAHOM Cpeibl OOMTAHUS U €€ MPOU3BOJHBIX HA TO-
HUMaHUe 11e1eco00pa3HbIX (COOOpa3HbIX C LIEbI0 COXPAaHEeHUs
YCJIOBUM CYIIECTBOBAHUSI U PA3BUTUS OOIIECTBA, MOKET OBITh,
JydIIie cKas3aTh — OOIMHBI) 1iesield Hakazanus 1 neman Y CIT mpo-
SIBUJIOCH B 00bIYasix 1 afgarax CeBepHoro KaBkasa B mepuo 1071-
roit KaBkasckou Boiinbl (1817-1864), npasaa, He TakOU JOJITOM,
kak CronetHss BonHa Mexay AHrivedn m dpannuen (1337-
1453).

[TocKObKY MBI 3asiBWJIM B KaueCTBE METOJOJIOIMH CBOEU
MOHOrpadvy MaTepuaJMCTUYECKyl0 AUAJEKTUKY, HaM, HaBep-
HOE, Ha/I0 OTMETUTD, YTO UCTMAT (MICTOPUUECKUI MAaTEPUAIIU3M),
a BCJeJ 32 HUM W IOpUAMYECKHE HAYKHU (HE TOJBKO YTOJIOB-
HBIW MPOIIECC, HO U KPUMHUHOJIOTHS, YTOJIOBHOE TMPAaBO) BEChbMa
HEeOpeKHO OTHOCHIIUCH K POJIU MPUPOIAHOM Cpeibl OOUTaHUSI Kak
JeTepMHUHAHTE COlManbHOro. OIHAKO Mbl HE CTAaHEM Pa3BUBATh
3[IECh ITO KPUTHYECKOE 3amedaHue. OXOTHUKOB 3JIOCJIOBUTH B
aJipec MapKcu3Ma CerofHs u 6e3 Hac — cpe/iv ObIBITMX MapKCH-
CTOB — HaMJIETCS MPEIOCTATOUHO.

KoHkpeTusupysi clienaHHoe BbIlI€ YTBEPXKIEHHE, YTO LIeJN
YTOJIOBHOT'O MPOLIECCA B PA3HBIX TOCYAAPCTBEHHBIX U IOTOCYAp-



CTBEHHBIX OOPA30BaHMSIX, HAXOAAIIMXCS HA HICTOPHUECKH COMO-
CTaBUMBbIX YPOBHSIX Pa3BUTUS U (DYHKLIMOHUPYIOIIUX B CXOIHBIX
YCJIOBUSIX, TIPEACTABIIAIOTCS aHAJIOTUYHBIMU, OJHAKO HE TOXKJIe-
CTBEHHBIMHU, cKaxeM: LIYII coBpeMEHHOro 0TeUeCTBEHHOIO YIo-
JIOBHOTO ITpOLiecca UMEET YEPThl CXOJCTBA C aHAJIOTUYHBIMU T10-
HATHAMMU B IPAaBOBOM TeopuH cTpaH 3arnaanou Espomnsl un CIIA,
HO B CWJIy Pa3jiMuusl TPEX Ha3BAHHBIX BbIIIE UX JE€TEPMUHAHT
JOJIKHA UMETh U YE€PThl P3N,

OTH pa3nuuus CBS3aHBI, MPEXIE BCErO, ¢ OCOOEHHOCTSIMHU
rocyaapcrBa. Beap yrosoBHoe CynoNpOM3BOJACTBO — 3TO OT-
paciib TOCYJapCTBEHHOM JEATEIbHOCTH C OCOOEHHOCTSIMH Ta-
KON (pOopMbI rOCyIapCTBa, KOTOPOE B 3amaIHOEBPOIENCKON To-
CYJapCTBEHHOCTH UMeHyeTcs ITpaBoBbIM. [1o Halemy MHeHuIo,
IpY MAJIOKPUTUYHOM 3aMMCTBOBAaHUU HJIEN «IIPABOBOrO IOCY-
JapCTBa», OXBATUBIIIEM CIELIMAIMCTOB, a 0ojiee TOro Hecrnelu-
QJIMCTOB, AWJIETAHTOB, B IOCJIEJHUE ABA JECATKA JIET MPOLLIO-
IO CTOJIETUS] UIMEJIO MECTO CJIE[lyIOIIEe YITyILEHUE: HE YUUTbhIBA-
JIMCh, BO-TIEPBBIX, TPOOJIEMBI COITIACOBAHUS B 3HAYUTETLHOMN Me-
pe MPUILUIBIX, B3PAIIEHHBIX COBCEM Ha JIPyroi OYBE UJEW OTHO-
CHUTEJILHO YTOJIOBHOT'O CYAOIPOU3BOJICTBA C KOPEHHBIMH POCCUI-
CKMMH, BO-BTOPBIX, COIJIACOBAHHOCTb WJIEH-TIPUILIEIBLEB C 00-
IIECTBEHHBIM IIPAaBOCO3HAHUEM, B TOM YHUCIIE U C MPOGeccro-
HAJTbHBIM.

Tenepb HaOOHO, UTO Ha3bIBaeTCs, Ha Oepery OOBsICHUTD CO-
JepkaHre TEPMHHOB U TOHATHI, YNOTPeOaseMbIX aBTOPOM B
910N MIaBe. OHU — UHCTPYMEHTAPUXA HE TOJIBKO ISl MOHOI'Pa-



(um, HO M 11 SNEMEHTAPHOTO B3aMMOIIOHMMAHUS MEXay 00-
MIAIOLIMMUCS APYT C IPYroM I0pUCTaMHU.

[TpaBoBOE rocygapcTBo, Kak Mbl €r0 IOHUMAeM, XapaKTepu-
3yeTcst TpeMs OTVIMYUTEIbHBIMU (00s3aTeIbHBIMU) IPU3HAKAMMU:

1) BEpXOBEHCTBOM 3aKOHa;

2) pa3leNeHueM BIacTen;

3) OTBETCTBEHHOCTBIO FOCYApCTBA Nepe]] IPakIaHUHOM.

Panee aBTOp MOHOrpacuy HasblBaJl M YETBEPTHIA OTJIMYHU-
TEJIbHBII MPU3HAK «IIPAaBOBOIO rOCYJapCTBa»: OTBETCTBEHHOCTD
rpakJaHuHa Tepes rocygapctBoM. M nmenman ommoOKy, MOpOX-
JEHHYIO, KaK MBI TeTIepb IOHUMAEM, €0 POCCUMCKNM (€Bpa3Uii-
CKMM) MEHTAJIUTETOM, €0 YBJIEYEHHOCTBIO UIESMM TAIOBOTO
rocyapcTBa, B MEXaHW3Me KOTOPOTO MEPBUYHBI 0OS3aHHOCTH.
Mexy TeM, Ipo YbH-T100, KpOME TOCYJapcTBa ¥ €ro YNHOBHU-
KOB, 00SI3aHHOCTH HbIHYE HE MTPUHSTO TOBOPUTb.

OnHOM M3 NpPUYMH PACHPOCTPAHEHHOCTH HAWMEHOBAHUS
«IPaBOBOE TOCY/IAPCTBO», OIMACAEMCsl Mbl, SIBISIETCS «Kpacu-
BOCTb» CJIOB, B YACTHOCTH, HAJIMYME B HEM SMMUTETA «IIPABOBOE».
O npuyMHaX TaKOro NMoJ4YepKUBaHUsl (MPOHUU Mbl HE CKPbIBAEM )
— IIOTIO3XKE.

Konrieniys mpaBoBoro rocygapcraa, 0COOEHHO B T€X CyeT/IH-
BBIX 00pa3ax, B KOTOPHIX OHA TMofaeTcs cerogns Ha Pycu, 00s-
3aHHOCTH MH/IMBU/IA TIEPe/ TOCYAAPCTBOM U OOIIECTBOM B OOJIb-
IIMHCTBE CJIy4yaeB MPOCTO UTHOPUPYET, OCTaBJsieT 0e3 BHUMa-
HUS1. DTO 0OCTOATENHCTBO HAIILIO OTPAKEHHUE B ITPOLIECCYATIbHBIX
cTaTycaXx MHOTMX yYaCTHUKOB YTOJIOBHOI'O ITpoLEcca.



3ameTuM, KOHIIEMIIMs MPABOBOTO IOCYAAapCTBa, MO HAIleMy
MHEHHIO, MaJIO TIPUTO/IHA [IsI AETIOBOTO aHAIM3a MHOTOYMCIICH-
HBIX ¥ MHOTOOOpPa3HbIX (DYHKIIMI-337]a4 COBPEMEHHOTO OTeve-
cTBeHHOro rocyaapcTta. C ee Mo3WIMi Jake TEOPETUUECKH JI0-
CTaTOYHO TPYIHO OOBSCHUTH HEOOXOAMMOCTD U MPABOBYIO BO3-
MOXHOCTh 3allIMTHl IKOJIOTMYECKON Oe30MacHOCTH OOIIEeCTBa, a
9TOr0 HUKTO U3 MONB3YIONIUXCS 3TON TEPMHUHOIOTHEN U He 00b-
sicHsieT. KpacrBO TOBOPUTH TIPO 3aIUTY OKPYXKAIOIIEH Cpeibl —
BOT U TOBOPSIT. MeXy TeM, OCHOBOW [Isl 3aIlUThI KOJIOTHYe-
CKOM 0e30MacHOCTH OOIIIECTBA SIBJISIETCS YKe He TIPaBOBOE, a CO-
[IaTbHO OPUEHTHPOBAHHOE TOCYAPCTRO.

Xotenoch Obl 0OPaTHTH BHUMaHKE ellle Ha Cliefyloliee, Ha
HaIll B3MJIsII, BaKHOE 00CTOATEIbCTBO. COIMaIbHO OPUEHTHUPO-
BAHHOE (B MHOW TEPMHMHOJIOTMM — COLIMAJIBHOE) TOCyJapCTBO
OTIPaHUYMBAETCS OT cocefiedl (OT APYruX pa3HOBUAHOCTEW TO-
CYAAapCTBEHHBIX 00pa30BaHMii) CBOMMHM (DYHKITUSMU-33Ja9aMHU,
T.€. (PYHKIIMOHAJILHBIMU MTPU3HAKAMU, TEM, YTO UMEHYeTCsI Tipa-
BOBBIM rOCYJJAPCTBOM — IIPU3HAKAMHY CTPYKTYpHBIMH. Bo Bcsikom
clly4yae, CTPYKTYPHBIMHU SIBJISIIOTCSI T€ TPU MPHU3HAKA MIPABOBOTO
rOCyIapCTBa, KOTOPhIE MbI HA3BAJIH BBIIIIE.

«I'ocynapcrBo IIpaBabl» n «TATI0BOE
rocyJ1apCcTBO» KaK ONIOHEHThI

MNOHATHUIO «IIPAaBOBOE€ 1rocyaapcrBo»

EBpasuiilibl, Mbl 3Ha€M 3TO, €CTh U cerdac. [lpyrumu cioa-



MU, MpaB/a, Ha3eiBaloT cedst. HaBepHoe, ObUTO OBl HEITUYHO Ha-
3bIBaTh UX UMEHA, 00, TT0 HAIIIEMY MHEHUIO, CPe/Id HUX TI0 Kpawi-
Hell Mepe yeTBepo — pykoBoautesu ctpad CHI', BO3HUKINIKMX Ha
tepputopun «yoreHHoro CCCP» (TepMuH, KOTOpBIA HEpPEIKO
ynorpedinsiet B. T. Tomun).

Uro kacaercs mnpeacraButesied Hayku... OTMETHM, 4TO
eBpasuilipl epsor nososuHel XX Beka (H. H. Anekcees, I1. H.
Casurkumid, I1. T1. CyBumnckumii, H. C. Tpy6enkoit, I'. B. ®io-
POBCKUU U 1Ip.), @ BPS/ JI KTO U3 HENpeyOekICHHBIX CIIEIH-
QIHUCTOB CMOKET 3TO OTPULIATh, UCXOIWIN U3 TOro, uto Poccus
— CTpaHa eBpasuiicKas?®, moiaraam, 4To MOHSATHE «IIPaBOBOE TO-
CYIapCTBO» — 3TO MHCTPYMEHTApUi 3araJHoeBporeickon hu-
Jocouu mpaBa U ee aMOMIIMO3HBIX, XOTS M HE Bcernaa (a Mo-
KeT ObITh, IpaBIJIbHEE OYJET CKa3aTh: KaK MPAaBUJIO) HeOOCMA-
MOYHO UHDOPMUPOBAHHBIX O POCCUTICKOLL U UHOTL BHEeBPONEICK O
OelicmeumenbHoCcmu, TIPEICTABUTEIIEN, KOTOPbIE OrPaHUYEHHOE
("4acTHOE), CBOE IMBITAIOTCS MPEJICTaBUTh Kak Beeda ooee. 2 Mbl
CHEeLMATbHO BHIMSITUIN ONpefieieHre «cBoe». HaBepHoe, MoHSIT-
HO TIOYeEMY.

Takas e cuTyalys CJI0XKUJIaCh HBIHUE C TEPMUHOM «IUBU-

%8 Mon TEPMHMHOM «€Bpa3uiiCKas, eBPa3UICKOe» B HACTOAILEH CTaThe (DUIypUPYIOT
JIBa MIOHATHS: eBpa3uiickas — CTpaHa, TEPPUTOPUS KOTOPOH pacKUHyach Kak B EBpo-
Te, Tak U B A3MH; eBpa3HiiCKOe — THII TOCyJapcTBa (TocyaapcTBO O0S3aHHOCTEN).

2 Zamernm, k CJIOBY, YTO Upe3MepHble aMONIINK HEPEIKO MPUBOIAT K He3amevae-
MOMy HeBexkecTBy. Bocrounas okpanna 3ananHoit Eeponsl — CIIIA — KoTopble HbIH-
9e BCSYECKU MOHOCAT Vpak, 37leMeHTapHO yIyCKAIoT U3 BHIY TaKie 00CTOATENbCTBA,
KaK HalpuMep, Iipernofasanue B barnaze opucnpyieHuuu yxe B 4-M Beke.



JIM30BaHHbIe» rOCYIapCTBa. 3arnaJHoeBpoIieiickas Tpaauuus (c
CIIIA Ha ee panbHEHM BOCTOYHOM OKPAWHE) BKJIAJBIBAET B HETO
TaKoe colepkaHue, KOTOpPOe XapaKTepHO MJIsi UX COOCTBEHHOIO
ObITHs 1 00pa3a MbllUIeHUs. Mexly TeM, IMBUIM3aluK ObIBAIH
1 ObIBAIOT pa3HbIC.

Hagepnoe, He citydaiino A. C. IlymkuH cenaibHO BbIAEIS-
eT U3 OOIIEro MOHATUS MUBUIM3AINY [TUBUIM3AIMIO eBPOMeii-
CKy10.%*

CamoO CJIOBO «IIMBUJIM3AIMS», HECMOTPSI HAa €ro JIATUHCKUE
KOpHM (civilis — rpaxaaHCKMid, TOCY1apCTBEHHBIN, MOJUTHYE-
CKUM, IOA00AIONINI TpaXIaHUHY)>!, — 3amaIHOeBpONENcKoe 1o
cBoemy renesucy. I[To I1. . YepHbix, OHO OBLIO 3aMyIIIEHO B 00-
pamienue OHope e Mupa6o, HEMOCTOSIHHBIM U TIePeMETUYHBBIM
nestenem Benmukoinn ®paniry3ckoit pesomoryn, (B 1756 1.)3%2,
pacnipoctpanuiocs B ['epmanun u ®paHimm, MoayymB COBpe-
MeHHoe 3HaueHue B XIX Beke?.

BrIBOIBI ICTOPUKA-TUMOJIOTa HECKOJIBKO OIPOBEPraeT coo0-
paskeHue, BhICKa3aHHOe B cBoe Bpems . Durenbcom: «I1o otHO-
IIEHUIO K TpakjiaHaM MyOJIMYHAas BJIACTh MIEPBOHAYAIILHO CYIIe-
CTBOB&JIa TOJILKO B KAQUECTBE MOJIMIIUU. .. IOITOMY IPOCTOAYIII-
Hele ppanity3bl X VIII Beka v roBopriv He 0 Hapoaax UBUIIA30-

39 Mymxmn A. C. Homs. co6p. cou.: B12 1. - T. 12. - C. 110.

3 ABopenxnii . X. JlatuHcko-pycckuit cioBapb: ok. 50 000 cios. — 3-e u3n.,
uctp. — M.: Pyc. a3., 1986. — 840 c.

32 JdBopenkuit M. X. Jlatuacko-pycckuii cinoBaps: ok. 50 000 cnoB. — 3-e uzg,.,
ucnp. — M.: Pyc. s13., 1986. — 840 c.

33 Tam xe.



BaHHBIX, @ O HAPOJAX MOJMIIM3UPOBAHHBIX (nations policees)» 3.
Yro nopenaenib, ®. DHrenbc Toxe kw1 B EBporie U B OCHOB-
HOM HCXOAWI B aHAJIM3€ U3 TOTO, YTO BUJEJ U3 OKHA CBOETO JI0-
Ma, U JJaKe eCJIU C BepIIMHBI OappuKaJ, TO eBporieiickux. Equn-
CTBEHHOE CEphe3HOE MCKJII0UYEeHHE B ero padoTax B 3TOM IUIaHE
— aHaM3 OBITUSI AMEPUKAHCKUX WHJIEHIIEB, OCHOBAHHBIN, BITPO-
4yeM, TaKke Ha aHaiu3e eBporeiiia Moprana B kaure «IIpouc-
XO’K/IEHHE CEeMbH, YaCTHON COOCTBEHHOCTH U TOCYIApCTBa».

Bepnemcs, onHako, K 1iee, Kacawmencss eBpa3uiicKoro TH-
1a roCyJapcTBa, K PyCCKOM TPAagUIMM U POCCHMCKOM CYIIHO-
cTi (MEHTAJIUTETYy) B MOHMMAHUM €BPa3UICKOr0 rocynapcTsa.
Bcenen 3a eBpasuiiilamMu Ham MPeCTaBIsAETCs, YTO AJIsI POCCHUMA-
CKUX TPaJULIMIA XapaKTEPHO HE MPABOBOE T'OCYAApCTBO, a TOCy-
aapcTBo mpaBabl. «He Bepy Oor mo0uT, a mpaBy», — IpeIBoC-
xuias eppasuiines, nucan Vsan INepeceros.® Ilo epecBeto-
BY, «TOCYJapCTBO MPaB/Ibl» — 3TO TOCYIAPCTBO, )KU3Hb B KOTOPOM
YCTPOEHA IO €BAHTEIbCKUM 3aOBEASIM.

EBanrenue xe, 3aMeTUM, COCPEIOTOUYMBAET CBOE€ BHUMAaHUE
OTHIO/Ib HE Ha MpaBax — Ha 00SA3aHHOCTSX, B TOM YKCJIe Ha 00s1-
3aHHOCTSIX OTHOCUTENIbHO cOOMoeHus (/151 rpak/aH) 1 ooecre-
YEeHHUsl, TapaHTUPOBAHUSA (J1s1 TOJDKHOCTHBIX JIMIT) MPaB APYTUxX
rpaxjaH rocygapcrBa. EBaHrenue BoBce He MPU3BIBAET BEPYIO-

3 JHreasc ®. ITpoucxoxaeHre ceMbH, YaCTHOW COOCTBEHHOCTH U rocymapctna //
K. Mapkc u ®. Durenbc. M36panuble npousBeneHus: B 3-x 1. — M.: TTonutusaar,
1983. - T. 3. -C. 314-315.

3 IlepecBeroB U. A. Yeno6uthsie // Yrennss Mmm. o6m. ucropuu. — CII6.: Pxu-
roi, 1908. — C. 66.



IIUX CYAUTHCS € TocynapcTBoM. Bracts ot Bora, BHyIIaeT oHo.
Kcratu, camo ClIOBO «Cy/ibsi» B TOM CMBICTIE, B KAKOM OHO YIIO-
Tpebnsiercs B Kuure cyneit 3panieBbix, Majio 4eM OTJIMYaeTCs
OT yHnoTpeOsieMoro B TOH ke KHUTe cjoBa «1apb»*°. [Ipuseaem
JIMIITH OJIHY WJUTIOCTPAIMIO CKazaHHOMY: KHura cyaei okaHuuBa-
eTcsl CIIeYIOUM CTHXOM: «B Te 1Hu He Ob10 maps y Mspawis;
Kaxplii 1enan 1o, 4To eMy Ka3ajaoch CIPaBeIJIMBbIM» >/,

Takast mo3uiys, 3aMeTUM, MEepeKIMKaeTcsl C YCTOsIMU MY-
CYJIbMaHCKOTO TpaBa, C TO3UIIUSMHU HCIAMCKHMX TPAaBOBEOB.
Hapuar (wm Ilap, B nepeBoae — «IyThb CJIEJOBAHUSA») «YKa3bl-
BaeT MYyCYJIbMaHUHY, KaK OH JIOJDKEH B COOTBETCTBUM C PEJIUIH-
el Bectu cels1, He pa3uyas. .. B IPUHIUIE ero 0053aTesbCTB M0
OTHOIIICHMIO K ceOe ToI0OHBIM (TpaskJaHCKHEe 00s3aTe/IbCTBA) 1
TI0 OTHOIIIEHUIO K OOTy (MOJIUTBA, IOCT U T.1I.)» 3¢, OOpaTM BHU-
MaHUe Ha JIBe BBITEKAIOIIUE U3 XapaKTEPUCTUKH, TIpeiiaraeMon
P. JaBunoM, 0COOEHHOCTH MYCYJIbMaHCKOTO TpaBa.

[MepBast ocobenHocTh. OHO aKIIEHTUPYET BHUMAaHUE Ha 00si-
3aHHOCTsAX. Ecim o0si3aHHOCTH OyayT NOOPOCOBECTHO HCIION-
HATBCS, TO KOPPECTIOHIUPYIOIIUE UM TpaBa TOXe OKAXKYTCS pea-

3 Buoaus. Kuauru CesamenHoro nucanusi Berxoro m HoBoro 3aBera. (Kawno-
Huueckue) / B pycckom nepesone; C IlapaiensHbiMu mecramu. — M.: «Hosas
*u3Hb — CoBerckuii Coio3»; MuccroHepckoe oomiectBo «Campus Crusade for Christ
International», 1991. — C. 258-285.

37 Buéams. Kuuru CaamenHoro nucanvs Berxoro u Hooro 3aBera. (Kanonuue-
ckue)... Knura cyneii Mspaunesoix. — C. 21, 25.

38 Hasun P. OcHoBHBIE MpaBOBble TeOpuHM coBpeMeHHOCTH (CpaBHUTEIbHOE TIpa-
BO). — M.: IIporpecc, 1967. — C. 386.



m30BaHHBIMK. Takum oOpazom, [llapuar ocHOBaH Ha uaee 00s1-
3aTeJIbCTB, BO3JIOKEHHBIX HA YeJIOBEKa, a He Ha MpaBax, KOTOPbIe
OH JIOJDKEH 3allUIIATh.

Bropas oco6enHOCTh. [TonoOGHOE TOMY, UTO TOBOpUTCS 00 aH-
IJIMIICKOM TTPaBe, Mbl MOXEM CKa3aTh M ITPO MYCYJIbMAaHCKOE pa-
BO, — 3TO MPABO MPOIECCYATUCTOB. YK€ CaMO HaMMEHOBAHUE
[Mlapuara — «IyTh CJIEOBAHUS» — TOBOPHUT O TOM, UTO Ha IIEPBOM
TUIaHE TPOIIEAYPHI, MPOIIECCYATbHOE TIPABO.

Bort kak periaetcsi BOpoc ¢ BeCbMa 3HAYMMOM YacThio MaTe-
PUATBHOTO YTOJIOBHOTO TpaBa — CaHKIMAMH. «...CaHKIMeH 3a
HEBBITIOJTHEHNE 00s3aHHOCTEN, BO3/IaraeMbIX Ha BEPYIOIIEro, sIB-
JISIeTCS TPEX TOro, KTO MX HapyllaeT, MO3TOMY MYCYJIbMaHCKOe
NPaBo yJessieT He 0COOEHHO MHOTO BHUMAHUsI CAHKIIUSIM, yCTa-
HABJIMBAEMbIM CAMUMU HOPMaMU» >,

Ecth emie omHa OCOOEHHOCTh MCIAMCKOro Mpasa. B orim-
que OT OoJiee HaM (B CHITy UCTOPUYECKUX OCOOEHHOCTEN pa3Bu-
THSI) 3HAKOMOTO 3aIlaJHO-EBPOIEHCKOro, OHO PacipOCTpaHsieT-
Cs1 TOJIBKO Ha OTHOIIEHUST MeX Ty Mycy/TbMaHamu. Eciii oOBuHsI-
€MBbII WJTH TIOTEepIIeBIINI He MycyabMaHuH, [llapuat oTHOIIEHUMS
MEK]ly Pa3HOPEIUIMO3HBIMU CTOPOHAMU HEe perynmpyer 0.

3amMeTuM, 4TO MYCYJIbMaHCKOE MTPaBO BO MHOTOM HeE OJIMHO-
KO B TaKOW MpaBoBOM upeosioruu. [lomoOHble ke uaen Wil ux
AHAJIOTH JIeXKaT TaKKe B OCHOBE MYNIEWCKOTO M MHAYCCKOTO Tpa-

39 HJasujg P. OcHoBHblE NTpaBoBble Teopuu coBpeMeHHOCTH (CpaBHUTEIBHOE IIpa-
B0). — M.: IIporpecc, 1967. — C. 386.

40 Hasug P. Yka3. cou. — C. 386.



Ba, MpaBoBbIX cucteM JlanpHero Boctoka (Kuraiickast Hapognas
Pecriyonuka, Snonus).
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