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AHHOTaAIUSA

IMpennaraemslii yueOHMK HamMcaH Ha Oa3e TOJNOXKEHWH HOBOTO
AIIK P® u depepanbHoro 3akoHa «(O TpeTEHCKUX Cygax B
Poccuiickoit ®enepauumn», nognucanHoro [pesunenrom PO 24 mions
2002 roma. B crpykTypy y4eOHHKa BKJIIOYEHBI HOBBIE TIJIaBbI W
naparpadbl ¢ y4eTOM BUJOB CYJONPOM3BOACTBA, MPEAYCMOTPEHHBIX
AIIK P® u paHee He W3BECTHBHIX apOUTPA)KHOMY IIPOIIECCY.
[pennaraercss HOBBI BapuaHT MPOrPaMMBl YUeOHOW JWCIATUTHBI
«ApOHTpaKHOE MPOIECCYaTbHOE MPaBo». [Ipy MOAroToBKE yueOHUKA
yUTeHbl BCE W3MEHEHHUS B 3aKOHOAATENBCTBE (IO COCTOSHHUIO Ha
1 sauBaps 2004 roma). M3pmaHue npeaHa3HAue€HO MJis CTYIEHTOB
IOPUINIECKUX BY30B IIPY U3YUEHUH Kypca « A pOUTPasKHBINA TPOIIECC»,
MPAaKTUKYIOLIMX IOPUCTOB, BCEX HMHTEPECYIOIIMXCS BOIPOCAMU
apOUTPaKHOTO CYIONPOU3BOACTBA.
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Arcpap PapxTaHOB
ApOuTpakHblil Ipoiecc.
YueOHHK 1J1s1 By30B

Ceemaoli  namsmu  AavOunvlr  Hypyanosmvl
Myeanumosoii nocesujaemes

IIpeaucaoBue

Y4eOHuK HaIMcaH ¢ y4eToM HOBOTO ApOUTPaKHOTO MPOoIiec-
cyanbHOro Kojekca P® u ®enepaibHoro 3akoHa «O TpeTeucKux
cynax B Poccuiickoit @epeparmum», moanucanHoro [pe3ugeHTom
P® 24 wronsa 2002 r. B cBS34 ¢ 3TUM OHO 3HAYUTEIBHO OTJIMYA-
€TCsl Kak 10 CBOEU CTPYKTYype, TaK U MO COAEPKAHUIO OT MPEK-
HUX Y4eOHMKOB M y4eOHBIX OCOOMIA, HarmMcaHHbIX Ha 6aze AITK
P® 1995 .

[pennaraemslil y4eOHUK COOTBETCTBYET ITPOrpamMme yueOHOM
JVCIUATUTMHBL « ApOUTpPaKHOE MIPOLIECCYATbHOE MTPAaBO», HO MMe-
€T HEKOTOpble OCOOEHHOCTH, TaK KaK B €r0 CTPYKTYpYy BKJIIOYE-
Hbl HOBbIE IVIaBbl U Naparpadbl B CBSI3U C MOSIBJIEHUEM HOBBIX
BUJIOB CYIOIIPOU3BOACTBA, peaycMoTpeHHbIX AIIK P® 2002 r.
Y paHee He M3BECTHBIX apOUTPaKHOMY MPOIeCCyaTbHOMY 3aKO-
HozaTebeTBY. [103TOMY aBTOpBI IpEAJIaraloT CBOM BapyaHT IpPo-



rpaMMbl Y4eOHOU JUCIUTUTUHBI « ApOUTPaKHOE MPOIIEeCCyaslb-
HOE IPaBO», COCTABJIEHHOM C yYETOM W3MEHEHMIi, BHECEHHBIX
B AIIK P® (npunoxenue 1). B kHUTY BKJIIOUEHBI TAOIUIIBI MO
CpOKaM B apOUTPaKHOM CYIOIIPOM3BOJCTBE, Ie HAIJISAHO T0-
KazaHsl Bce npeaycMmorpernbie AIIK P® npoueccyanbHbie cpo-
KU, OCHOBaHMS UX MTPUMEHEHHUSI.

[NosiBieHre HOBOTrO yueOHUKa 00YCIOBIEHO HEOOXOAMMOCTHIO
oOecrieueHus1 CTy/IEHTOB, a TAK)Ke MPAKTUYECKUX PaOOTHUKOB —
IOPHCTOB, MPAKTUKYIOIIUX B chepe apOUTpakHOTO CYIOMPOU3-
BOJICTBA YYeOHO-METOIMYECKUMU MaTepyaslaMH, TIOATOTOBJICH-
HBIM Ha OCHOBE HOBOT'O 3aKOHO/IaTe/IbCTBA.

YuebHUK MOArOTORJIEH KOJIJIEKTUBOM Kadeaphl rpakJaHCKO-
ro Mpaga u nmpoiiecca opuandeckoro gakyasrera Kazanckoro ro-
CYIapCTBEHHOTO YHUBEPCUTETA.

W3nanvie mpeaHa3HAYeHO /Jisl CTYAEHTOB IOPUIUYECKUX BY-
30B [P U3YYEHUU Kypca « ApOUTPaKHBII TPOIIECC», TPAKTUKY-
IOIIMX IOPUCTOB, BCEX MHTEPECYIOIIUXCSI BOITPOCAMU apOUTpaxk-
HOT'O CY/IOITPOU3BO/ICTBA.

OT UMeHM aBTOPCKOTO KOJIJIEKTUBA — OTBETCTBEHHBIN pelak-
TOP, JAOKTOP IOPUINIECKUX HAYK

A D. Papxmouros



Cnmncok NpuHATHIX COKPAIeHuI

AIIK P® — ApOutpaxHblii mporeccyalbHbIi Koaeke Poc-
cuiickoil ®enepauuu ot 24 utons 2002 r.

AIIK P® 1995 r. — ApOuTpakHbIi MpoIieccyaTbHbIN KOIEKC
Poccuiickort Peneparu ot S mast 1995 r.

AIIK P® 1992 r. — ApOutpakHbIi MPOIIECCYaTbHBIN KOIEKC
Poccuiickoit ®enepauuu ot 5 mapra 1992 r.

BBC P® - xypnan «biomierens BepxoBHoro Cyna P®».

BAC P® - Bricumii Apoutpaxusiii Cyg P.

BCH/I u BC - Benomoctu Che3lia HApOIHBIX JEMyTaToB U
BepxosHnoro Cosera.

Bectank BAC P® - xypHan «Becthuk Beiciero Apowurt-
paxxHoro Cyna P®».

BC P® — BepxoBnbiii Cyn PO.

B T. 4. — B TOM YHUCJIE.

I'K P® - I'paxnanckuii kogekc P®, yactu neppasi, Bropast
U TPEThSI.

KoAII - Konekc P® 06 agMUHUCTpaTUBHBIX MTpaBOHApYIIie-
Husx ot 30 gexabps 2001 r.

KC P® - Koncruryumonnsiii Cyn PO.

KTM P® - Kozekc Toprooro moperuiasanusi P®, 1999 r.

HK P® — Hasoroseslil kogekc P®, yactu nepBas 1 Bropas.

1. — ITyHKT.

P® — Poccuiickas ®enepanys.



C3 P® - CobOpanue 3akoHoaatenbcTBa Pd.

CM. — CMOTpH.

CT. — CTaThsl.

TRK P® — Tpynosoii kogekc Poccuiickoii ®eaepanuu ot 1
(pespana 2002 r.

YK P® — Yronosusiii kogekc P® or 13 utonsa 1996 r.

P3 — (penepasibHbIA 3aKOH.

PK3 - penepanbHblii KOHCTUTYLIMOHHBIM 3aKOH.

XIIK PB — Xo3gicTBeHHBIN TpoliecCyaibHblld KojieKe Pec-
nyomuku benmapycs ot 15 nekadps 1998 r.

4, — YacTb.



I'naBa 1
IlonsiTue, npeamer,
cucTeMa apoOUTPaAKHOIO
NpoleccyajbHOro npaBa

1.1. IlonsATHE aPOUTPAKHOTO
NpoueccyaJbHOro npaBa

B coorBerctBuu co cr. 46 Koncrutyuuu P® kaxnomy rapas-
TUpYeTCs CyneOHasi 3aluTa ero mpas v cBoOo 1. Perienus u neii-
cTBus (6e3/1eficTBE) OPraHoB TOCYJapCTBEHHOM BJIACTH, Opra-
HOB MECTHOTO CaMOYIIpaBJIeHHsI, OOIIECTBEHHBIX OObEAMHEHUI
¥ JOJDKHOCTHBIX JIUI] MOTYT OBITh OOXaJIoBaHbI B cyl. Hecmotpst
Ha TO YTO 9Ta CTaThsl BKJIIOUEHa B IJ1. 2 «IIpaBa u cBoOO/bI Yesio-
BeKa U rpaxjaanuHa» Koncrurymuu P®, no cymiectBy ee moso-
JKEHUS PACHIPOCTPAHSIOTCS U HA IOPUANIECKHX JIUI], KOTOPbIE 00-
JIAIal0T B COOTBETCTBUY C POLECCYAIbHBIM 3aKOHOAATEILCTBOM
PaBHBIMU [PaBaMH Ha CYJIEOHYIO 3aIIUTY.

CornacHo cr. 118 Koucturynuu P® npaBocynue B Poc-
cuiickort depeparun ocyiecTBisieTcss Tobko cynoM. Cymed-
Hasl BJIACTh OCYILIECTBIISETCS MOCPEACTBOM KOHCTUTYLIMOHHOTO,
I'PaX/IaHCKOT0, AAMUHUCTPATUBHOTO U YTOJIOBHOTO CYJIOIPOU3-



BojcTBa. XOTA B 4. 2 cT. 118 Koncturyuuu P® He roBoputcs
00 apOUTpaKHOM CYAOMPOU3BOJICTBE, OTHAKO apOUTPAKHBIE CY-
Ibl SIBJISIIOTCSI OpraHaMy CyJeOHOU BIACTU. ApOUTpaKHBIE Cy-
Ibl BXOAAT B (penepanbHyo cyaeonyo cuctemy (cT. 4 K3 or
31 nekabpst 1996 r. «O cynebHoii cucreme Poccuiickoit deje-
parum»'). [IpaBoBoii cTaTyc apOMTPaKHBIX CY/IOB OIpEesseTCs
Koncrutynueit PO, ®K3 «O cynedHoii cucteme PP» u PK3 or
28 anpens 1995 r. «O06 apoutpaxHsix cygax B PP».? [Ipuge-
JICHHBbIE aKThl YCTAHABJIMBAIOT TAKKE MPEesibl IOTHOMOYUN ap-
OUTPAXHBIX CYIIOB.

ApOutpaHsle cyasl B Poccuiickoit ®eneparyu, Takum oopa-
30M, OCYILIECTBJISIIOT CyA€OHYIO BIACTb.

[TporieccyanbHBIN MOPSIOK OCYIIECTBIICHUS CyIeOHOM BIACTH
apouTpaxubiMu cygamu onpenensercss AITK PO u apyrumu ¢e-
JepayIbHbIMU 3aKOHAMM, OH MPOUCXOAUT MO MpaBUjiaM apOuT-
Pa’KHOTO CyJOITPOU3BO/ICTBA.

ApOuTpakHble Cynbl SIBISIOTC opraHamu nipaBocyausi. Co-
rnacHo cT. 4 PK3 «O06 apourpaxusix cygax B P®», apbutpax-
HbIE CYy/Ibl OCYILECTBISIOT IPABOCYAME MyTEM pa3pelieHus KO-
HOMUYECKHUX CIIOPOB M PACCMOTPEHUSI MHBIX JI€J1, OTHECEHHBIX K
UX KOMIETEHIUH.

Pa3pelieHre 5KOHOMUYECKHX CIIOPOB M pACCMOTPEHUE MHBIX
1] B apOMTPaKHOM CyJIe IPOMCXOAIUT TIO MPOIIeCCyaTbHbIM ITpa-
BUJIAM, YCTaHOBJIEHHBIM 3aKOHOJATEIbCTBOM O CYIOIIPOU3BO/I-

'C3Pd. —1997. = Ne 1. - Cr. 1.
2 C3 PD. — 1995. — Ne 18. — Cr. 1589.



ctBe B apoutpaxHbix cygax: AIIK P®, &3 or 26 okrsadps
2002 r. «O HecocToATeTbHOCTH (0aHKPOTCTBE)», P3 0T 24 Htons
2002 r. «O Beenenuu B nercteue AIIK PO» u ap.

W3 ckazaHHOTO clieflyeT BBIBOJ O CYILIECTBOBAHUM apOUTPaXK-
HOT'O CYJOITPOM3BO/ICTBA.

Kaxapli1 cyq BBINONHSAET 3aJa4d U (DYHKIIMH, OITPEIETICHHbIC
(penepanbabIM 3aKk0OHOM. ApOuTpaxHbie cyabl B Poccuiickoi ®e-
Jepaly OCYHIECTBIAIT MMPaBOCyAUE MYyTEM Pa3pelIeHUs] KO-
HOMUYECKHUX CIIOPOB U PACCMOTPEHUSI UHBIX JI€JI, OTHECEHHBIX K
ux komriereHumn Koncrurymmeit PO, PK3 «O06 apOutpakabix
cynax B Poccuiickont eneparmn», AIIK P® n uneiM penepanb-
HBIM 3aKOHO/IaTeJIbCTBOM.

OCHOBHBIMU 33/1a9aMU apOUTPAKHBIX CYIOB IPH pacCMOTpe-
HUM CIIOPOB SIBJISIIOTCS: 3aIIUTA HAPYIIEHHBIX WM OClapuBae-
MBIX TIPaB M 3aKOHHBIX MHTEPECOB OPraHW3alvii U TPaxJaH B
chepe npeaAnpUHUMATETBCKON U MHOM SKOHOMUYECKOM JIeSITENb-
HOCTH U COAEWCTBUE YKPEIUIEHUIO 3aKOHHOCTU U TTPeyIpexae-
HUIO ITPABOHAPYIIEHUH B c(pepe NpeanpuHUMAaTEeIbCKOU U MTHOU
9KOHOMUYECKOW AESITEeIbHOCTH.

OpnHo¥ M3 BaXHEMINMX 3a7ad CyAONpPOU3BOIACTBA B apOWT-
PAKHBIX Cy/lax SIBJISIETCS 3alUTa HAPYLIEHHbIX WK OCllapuBae-
MBIX MIPaB U 3aKOHHBIX UHTEPECOB JIUI], OCYIIECTBIISIONINX MPe/-
NPUHUMATESBCKYIO U HHYI0 SKOHOMUYECKYIO AeATeNIbHOCTS. [1on
JIMIIAMU, OCYLIECTBIISAIIMMU MPEANPUHUMATENILCKYI0 U UHYIO
9KOHOMHYECKYIO JIeATENbHOCTD, B IEPBYIO OYEPE/lb, CJEIYET MO-
HUMAaTh OPraHU3allUU, SIBJISIOMIUECS OPUANYECKUMU JIUIIAMU,



U Tpax/iaH, UMEIOIUX CTaTyC NpeAlpUHUMATeNs, a B CIydasx,
MPEyCMOTPEHHBIX 3aKOHOM, OpPraHU3allui, HE UMEIOIIHUX CTaTy-
ca IOpUANYECKOTO JIMIA, U TPaXJaH, He UMEIOIIUX CTaTyca WH-
JMBUYaJIbHOTO MPeANPUHAMATEIS.

Bropyio kareroputo Juil, npaBa U 3aKOHHbIE UHTEPECH KOTO-
pbIX B cdepe MpeanpUHUMATEIbCKOM U MHOW SKOHOMUYECKOU
JeSTeIbHOCTY 3alUIIAITCS B apOMTPAKHOM CYJIE, COCTABJISIIOT
Poccuiickass ®eneparus, ee CyObeKThl, MyHUITUTIATbHBIE 00pa-
30BaHus1, OpraHbl rocyaapctBeHHou Biactu Poccuiickont depe-
paluy ¥ OpraHbl TOCYIAPCTBEHHOM BJIACTU CyObeKTOB Poccuii-
ckoii Pesrepaliiv, OpraHbl MECTHOTO CaMOYTIPABJICHUsI, HHbIE Op-
r'aHbl, JIOJKHOCTHBIE JIMIIA.

OcHoBHasl epBOCTeNeHHas 3afaya CylI0poOU3BOJCTBA B ap-
OUTPaXHBIX Cy/IaX — OOeCTIeYeHIe 3aAIUTHI [TPAB 1 3aKOHHBIX NH-
TepEeCOB CYOBEKTOB NPEANPUHUMATEIILCKUX U MHBIX 9KOHOMUYE-
CKMX OTHOIIIEHUIH. DTUM OHA OTJIMYAETCS OT 3a/1a4 I'PakJaHCKO-
IO CyJIOIPOU3BO/ICTBA, OIMPENENsIeMbIX KaK MPaBUJIbHOE U CBOE-
BPEMEHHOE PACCMOTPEHHUE U pa3pellieHre TPaKAaHCKUX /el B
HEJISAX 3allUThl HAPYIICHHBIX WJIM OCTIAPUBAEMBIX TIPaB, CBOOO
Y 3aKOHHBIX UHTEPECOB I'PaX/iaH, OpraHu3alliid, IpaB U UHTEpe-
coB Poccuiickort ®eneparyu, cyobektoB Poccuiickoit denepa-
IIUH, MyHHUIIUTIAJTBHBIX 00pa30BaHUM, JPYTUX JINII, SIBJISTIOIIAXCS
CYOBEKTaMU IPaXkIaHCKUX, TPYIOBBIX WM WHBIX MPABOOTHOIIIE-
Huii (ct. 2 I'TIK P®). To, uro B cT. 2 AIIK P® gsngerca 3aga-
yeil cyaonpou3BoCTBa, B cT. 2 [ TIK P® onpenensercs kak ueib
IPa)JaHCKOTO CyJAOMPOU3BO/CTBA.



Bropas 3amaua cynonpou3BoAcTBa B apOUMTPAKHOM CyIe —
oOecrieueHre JIOCTYITHOCTU MPAaBOCYIus B cepe MpeanpuHu-
MAaTeJIbCKOM U MHOM SKOHOMUYECKOW JEeATENbHOCTU. DTa 3a/a-
Ya TECHO cBsi3aHa co cT. 46 Koncrurynuuu PO, rapantupyioineii
KaXJI0My Cy[AeOHYyI0 3alluTy MpaB U cBoOoz (4. 1), mpemocras-
JISIOMIEeN KakJ0My TPaBO OOKAJIOBAaTh B CYJl PEIliCHUs U JIeH-
CTBUSI WM O€3]IeViCTBUSI OPraHOB rOCYJAPCTBEHHON BJIACTH, OpP-
raHOB MECTHOTO CaMOYIIpaBJIeHUsI, OOIIECTBEHHbIX OObeInHe-
HUI U IOJDKHOCTHBIX JIMII.

Kpome Toro, Ha ocymiecTBieHre 3TOW 3a/1a4d HaIlpaBJICHBI
npeanucanus cr. 4 AIIK P® o mpaBe Ha oOpaineHue B ap-
OUTPaXHBIN Cy/l 3aMHTEPECOBAHHBIX JIMIL 32 3alUTOW MpaB, CT.
8 ATIK P® o paBHOnpaBum cTopoH, cT. 12 ATTK P® 06 obecre-
YEeHUU JIUIAM, He BJIAJICIONIUM PYCCKUM SI3BIKOM, TIpaBa 3HAKO-
MUTBCS C MaTEepUaJIaMH JieJia, Y9aCTBOBATh B CyIEOHBIX JICHCTBH-
SIX, BBICTYIATh B CyJIe HA POJHOM SI3bIKE WJIM CBOOOHO BbIOpaH-
HOM $13bIKe OOITIEHUSI U MOJIb30BAThCS YCIyTraMH TIePEBOIUMKA.

TpeTtbs 3a/1a9a — CIIpaBeIMBOE MyOIMIHOE pa30MpaTeTbCTBO
B YCTAHOBJICHHBII 3aKOHOM CPOK HE3aBUCHMBIM 1 OECIIPUCTPACT-
HbIM cyfoM. CripaBesiiBoe cyaeOHoe pa3oupaTebCTBO OCHOBA-
HO Ha TMPUHIIUAIAX HE3aBUCUMOCTH CYJlel apOUTPaXXKHBIX CYIOB,
Ha IJIaCHOCTH cyAeOHOro pasouparenbcTBa. OHO oOecTieurnBaeT-
CS1 TaK)Ke TPABOM JIMII, YYACTBYIOIIMX B JieJie, 3asBJISATh OTBOJIBI
Cyabe, apOUTPaXKHOMY 3ace/iaTesio, MOMOIIHUKY CYAbH, CEKpe-
Tapio CyaeOHOro 3acellaHusi, SIKCIepTy, nepeBoguuky. OcHOBa-
HUA U1 OTBOAA NpenycMoTpeHsl cT. 21-23 AIIK P®.



[Ty6mmuHoe cyneGHoe pa3doupaTebcTBO O3HAYAET PACCMOT-
peHre fena B OTKPHITOM CyAeOHOM 3aCeaHWy B MPUCYTCTBUH
MOCTOPOHHUX JIUI], HE MMEIOIIUX OTHOIIEHUS] K Jeny. AKTy-
aJIbHOE 3HAUEHUE UMEET PACCMOTPEHUE Jejla B YCTAaHOBJIEHHBIN
AIIK P® cpok. Tak, B coorBerctBuu ¢ 4. 1 cr. 127 AIIK P®
BOIIPOC O MPHUHSITUM UCKOBOTO 3asIBJICHUSI B apOUTPAKHBIN CYIl
pelaercs Cyabeil eIUHOMYHO B TATUAHEBHBI CPOK CO AHS
MIOCTYIICHUSI UCKOBOTO 3asiBIEHUs] B apOMTpaxHbIi cya. [eno
JOJKHO OBITh PAaCCMOTPEHO apOUTPaKHBIM CYJIOM TIEPBOH WH-
CTaQHIIUU U pEllIeHUe MPUHSTO B CPOK, HE MTPEBBILIAIOIINI MeCsI-
1a co JHS BbIHECEHMs ONpejesieHUs1 O Ha3HAYeHUM Jefia K Cy-
nedHoMy pazoupatenbcTy, eciu AIIK P® He ycTaHOBIIEH nHOM
cpok. Pa3buparenscTBO [iefia B YCTAHOBJICHHBIN 3aKOHOM CPOK
SIBJISIETCS OJTHUM W3 YCJIOBUI CITPABEIJIMBOTO CyIeOHOrO pa3ou-
paresbCTBa.

HesaBucumocts cyaelt apOUTpakHBIX Cy/IOB MPHU OCYILECTB-
JIEHUU TIPABOCY/IUSI KaK YCJIOBUE CIIPABEJIMBOTO Cy/IeOHOTO pas-
oupatenscTBa rapantupyercsi Koncrurynmenn P® u apyrumm
(penepanbHBIMM 3aKOHaAMH, B TOM 4wucie 3akoHOM P® or 26
utoHs 1992 r. «O craryce cyneii».?

YerBeprast 3ajaya apOMTPAXHOTO CYAONPOU3BOJICTBA —
YKperuieHre 3aKOHHOCTH U MPeynpexIeHIe MTPaBOHAPYIECHUI
B cepe NMpearnpuHUMaTEebCKOM U MHOM SKOHOMUYECKOU Jiesi-
TEJIHOCTU. 3aKOHHOCTb O3HAYaeT, C OHOW CTOPOHBI, COOTBET-
CTBHE HOPM (pefiepalibHbIX 3aKOHOB — KoHcTutynuu PO u npen-

3 C3 PD. - 1995. — No 26. — Cr. 2399.



MMCaHUU TTOJJ3aKOHHBIX HOPMATUBHBIX aKTOB — MOJIOKEHUN (he-
JEepajbHBIX 3aKOHOB.

C npyroii CTOpOHBI, apOUTPaKHbIE CY/bl, 3aIMINIAsT OXPaHsi-
€MbIE 3aKOHOM IIpaBa M WMHTEPECHl pax[JaH W OpraHu3alui,
MyTeM MPaBWIBHOIO M €IMHOOOPA3HOr0 MPUMEHEHHUsI 3aKOHO-
JaTeNIbCTBA CONEUCTBYIOT MPABOBBIMU CPEICTBAMM YKPEIUICHUIO
3aKOHHOCTHU B 9KOHOMUYECKUX OTHOLIEHUAX. [I[pHrUMaeMble ap-
OUTPaXHBIM CYJOM pEelLleHUs, IMOCTAHOBJIEHUS, OIpEAeIeHUs
JOJKHBI OBITh 3aKOHHBIMU, OOOCHOBAaHHBIMHU, MOTUBHUPOBAHHBI-
MHU.

[TsaTas 3agaya apOMTPaKHOTO CYJOMPOM3BOACTBA 3aKTI0UaeT-
cs1 B (pOPMUPOBAHNY YBAXKUTEJIBHOIO OTHOLIEHUS K 3aKOHY U CY-
ay. YcnoBueM (popMUPOBaHUS yBAKUTEIBHOTO OTHOLIEHUS K 3a-
KOHY U Cyy fBJIsieTCsl OObeKTHBHOE MyOnmvHoOe cyaeOHoe pas-
OUpaTesbCTBO JIeJl B YCTAHOBJIEHHBIE CPOKU B CTPOTOM COOTBET-
CTBHUM C HOPMaMHU MPOLIECCYaTbHOIO ¥ MaTEPUAJIbHOIO IIPaBa.

OnHoil u3 3a1a4 apOUTPaKHOTO CY/IOIPOU3BOICTBA SIBIISET-
€A COOEUCTBUE CTAHOBJICHUIO Y Pa3BUTHUIO ITAPTHEPCKUX JEJTOBBIX
OTHOIIEHU, (POPMUPOBAHUIO OObIUAEB U STUKU AEJI0BOr0 000-
pota. [IpaBoBbIMU CcpeAcTBaMM COIEMCTBUSA, B YACTHOCTH, SBJISA-
I0TCS YCTAaHOBJIEHUE JIs1 ONPEJEJIEHHOM KaTerOp1y CIIopoB Ipe-
TEH3MOHHOTO WJIM WHOTO JIOCYAEOHOTO MOPSIIKA UX YPEryIupo-
BaHUs1, pa3bsICHEHUE O BO3MOXXHOCTH NIEPEIauM CIIopa, BO3HUK-
IIET0 U3 I'PakJaHCKUX NIPABOOTHOLLEHNH, 110 COIVIAIIEHUIO CTO-
POH Ha paccMoTpeHue Tpeteiickoro cyna (ct. 4 AIIK P®), ycra-
HOBJICHHE NIPUMUPUATENILHOM ITpoueaypsl (ri1. 15 AIIK P®) u ap.



PaccmoTpeHre U paspeliieHre SKOHOMUYECKUX CIIOPOB ap-
OUTPaXHBIMU CyIaMH TIPOUCXOIUT B MOPSIIKE, YCTAHOBJIEHHOM
HOpPMaMH 3aKOHOJIATENTbCTBA, PEryIMPYIONIEro MOpsIOK apOouT-
PaXXHOT'O CY/IONTPOU3BOCTBA UJTH apOUTPAKHOTO Tporiecca. py-
TMMHU CJIOBAMH, apOMTPAXKHBIN MPOIIECC €CTh YCTAHOBJICHHAS 3a-
KOHOM (popMa AesITeIbHOCT! apOMTPaKHBIX CYJOB, HAIPABJICH-
Hasl Ha 3allIUTy OCMIAPUBAEMOT0 WJIM HapYIIEHHOTO TpaBa opra-
HU3AlUI U rpaxkIaH-TIpeAnpruHuMaTesei.

[MpenmeTroM peryiMpoBaHUsT HOPM apOMTPaKHOTO IMPOIiec-
CYaJIbHOTO TIpaBa, TaKMM 00pa3oM, sIBJISETCS caM apOUTpax-
HbIIA miporiecc. Borpoc 00 oTpacieBoii MpuHaIeXHOCTH TIpa-
BOBBIX HOPM, PETYJIHMPYIOIIUX apOMTPaKHBIA MPOIECC, B I0pU-
JMYECKOW JIUTepaType SIBJISAETCS TUCKYCCUOHHBIM. [1o MHEHMIO
OJIHUX aBTOPOB, apOUTPAKHBIN TPOIIECC SBJISETCS MOIOTPACIIBIO
I'PakJAaHCKOTO MPOIIeCCyaTbHOTO IpaBa. > OHaKo 3Ta TOUKa 3pe-
HMS He TIONTyYrJia B HayKe MIMPOKOU noaaepkku. [logasnsionee
OOJIBITMHCTBO ABTOPOB CUMTAIOT apOUTPAXKHOE MPOIIECCyaTbHOE
MIPaBO CAMOCTOSITENILHOUM OTpaciibio mpasa. ¢ CyriecTBoBaHMe ap-

4 Com.: ApGutpaxusiii npouecc / Tlog pen. M. K. Tpeymiaukosa. — M., 1997. - C. 11.

> Cm.: I'paxnanckoe npoueccyanbHoe npaso Poccuu / Tlog pen. M. C. lakapsH. —
M., 1999. — C. 11-14; Buxym M. A., Saiiyes 1. M. I'paxxnanckuii nponecc Poccuu. —
M., 1999. — C. 356-358; I'paxxnanckuii npouecc / Ilox pen. B. A. Mycuna, H. A.
Yeuwnnoii, [I. M. Yevora. — M., 1996. — C. 13-14.

6 Cm.: I'pasxnanckuit npouecc / Tlog pea. M. K. Tpeymnukosa. — M., 1998. — C.
4; Apbutpaxnsiii npouecc / Ilox pea. M. K. Tpeymnukosa. — M., 1997. — C. 16-18;
I'paxgarckwii mporece / Ilox pen. B. B. Apkosa. — M., 1999. — C. 13; ApoutpaxHslii
npotiecc / [Tox pen. B. B. fIpkosa. — M., 2001. — C. 17-22; A6oga T. E. ApOUTpakHbII
cya B cyae6Hoi cicteme Pocenn // Tocyaaperso u ipaBo. — 2000. —Ne 9. — C. 5-9 u jip.



OUTPAXKHOTO MPOLIECCYATHHOTO MIPaBa Kak caMOCTOSITEIbHOM OT-
paciv, o0 MHEHUIO CTOPOHHUKOB JIAHHOW TOYKHW 3pPEHUsI, TIOI-
TBEPKIACTCS: a) CAMOCTOSTEIIbHBIM IIPEJIMETOM U METOJIOM ITpa-
BOBOTI'O PEryJIMpoBaHust; 0) KoAU(pUIIMPOBAHHBIM 3aKOHOAATE b~
CTBOM; B) CUCTEMOMH Cy/IeOHBIX OPraHOB. ApOUTpaKHOE MPOIIeC-
CyaJIbHOE TIPaBO MMEET CBOM MHCTUTYTHI, CBOIO CUCTEMY, COCTO-
A1y 13 o0meil 1 ocoOeHHON yactedl. B HUX 3akperuieHsl u
OTpakeHbl OCOOEHHOCTH APOUTPAKHOTO CYIOIPOM3BO/ICTBA, Xa-
paKTepHBbIe 17151 AAaHHOU OTpaciiu npaBa. HopMmsl, peryiaupyioriye
apOUTPaKHBIN MPOIIECC, HE PETYIUPYIOT OTHOIICHUSI, BO3HUKA-
IOIIKE B CBSI3U C IMPABOIPUMEHHUTEIILHOM JICATEIBHOCTBIO CYJIOB
oOI1ell IPUCAMKIINY, & HOPMBI, PEryaupyloiye nesTeIbHOCTDb
CYIOB OOIIell IOPUCTUKIIMKU, HE PACHPOCTPAHSIOTCS HA apOuT-
paxHOE CYIOITPOU3BOICTBO. boree yoequTeIbHOM SIBJISIETCSI T10-
CIICITHSASI TOYKA 3peHusi. ApOUTpakHOE TPOIIECCyabHOE MPABO
ClielyeT OTHECTU K pa3psily CAMOCTOSITENIbHBIX OTpaciieil mpo-
IIECCYaJTLHOTO TIpaBa.

B nonb3y npusHaHust apOouTpakHOTO MPOIIECCYaTbHOTO ITPpaBa
B KauecTBe CAMOCTOSTEJIbHOW OTPACIU MpaBa CIYXKUT HAINIKE
CaMOCTOSITEJILHOTO MpeIMETa M METOJa PEryJIMpOBaHMUsI, CBOMX
1esield v 3a/1a4, IPUHIIMIIOB CYIOPOU3BOJICTBA, CBOEH CyneOHOM
CUCTEMBI, KOIU(PUIIMPOBAHHOTO 3aKOHOIaTeabcTBa. Hopmbl ap-
OUTPaXHOTO MPOIIECCYATLHOTO TpaBa HAXOASTCS B ONPE/IC/ICH-
HOM COOTHOIIIEHUM C HOPMaMH KOHCTUTYIIMOHHOTO, TPaxIaH-
CKOT'0, I'PakJAHCKOT'O MPOLIECCYATbHOTO U IPYTHX OTpaCiei rmpa-
B4, T. €. HOPMbI apOUTPAKHOTO MTPOIIECCYATHHOTO TIPaBa 3aHUMa-



0T B cucteme rpaBa Poccuiickoit denepaivu caMocTosITeIbHOE
MECTO.



1.2. UcToYHMKH apOUTPAKHOTO
NpoueccyajJbHOro npaBa

Hcrounnkamy apOUTPakHOTO MPOLIECCYaTbHOTO ITpaBa sBJIs-
10TCs1 Te (pOPMBI, B KOTOPBIX BHEIIIHE 3aKPEIISIOTCS U (DYHKIIH-
OHUPYIOT COOTBETCTBYIOLIME ITPABOBbIE HOPMBI.

OnHUM U3 NMOATBEPKAEHUI CYLIECTBOBAHUS CaMOCTOSITEb-
HOM OTpaciy MpaBa, Kak MPaBWIO, SIBJISETCS HAJIMYUE CHCTe-
MBbl HOPMATUBHBIX KOAM(MDUIMPOBAHHBIX aKTOB, PETYJIUPYIOIIUX
O/IHOPOJHbIE OOIIECTBEHHbIE OTHOIIEHUS. DTOMY YCIOBHUIO MOJI-
HOCTBIO OTBEYAET apOMTPaKHOE MPOLIECCYaTbHOE MTPABO, HOPMBI
KOTOpPOro o0s1aueHsl B (pOpMy CUCTEMBI (peaepaIbHBIX 3aKOHOB.

B vactu 1 cr. 13 AIIK P® npuBeneH nepedyeHb HOpMaTHUB-
HBIX IIPABOBBIX aKTOB, HA OCHOBAaHMU KOTOPBIX apOMTPaKHBIM
cyn paccmarpuBaer jena. Ilpu aToMm 3akoHOAaTenb B JAHHOM
NIEpEeYHEe UCIIOJb3YeT, 10 CYLIECTBY, ABE KJIACCU(DUKALIUU, U3-
BECTHBIE B MPABOBOI Hayke. 3/1ech MpeCcTaBlieHa, BO-TIEPBbIX,
KJIaccupUKalusl HOPMAaTUBHBIX IPaBOBBIX aKTOB IO IOpUANYE-
CKOM cuiie (OCHOBHasI KJjlaccupuKalysi) — HOpMaTUBHbIE MTPaBO-
BBIE AKTHI PACTIOJIOKEHBI B IOPSIKE YOBIBAHM S IOPUINIECKOM CH-
Jibl. BO-BTOPBIX, HOPMATUBHbIE MIPABOBbIE AKThI CTPYIITMPOBAHBI
10 YPOBHSIM UX INPUHATUSA — MEXAYHAPOIHBIN, (pelepabHbIi,
PErMOHAJIbHBII, MECTHBIN.

Hapsiny ¢ oTMeueHHbIMU KJIacCU(PUKALMSAMYA HOPMAaTUBHBIX
aKTOB, B MIPABOBOI HayKe U MPAKTUKE UCTOJIb3YeTCsl U KJIACCH-



(pykanms Mo TakoMy OCHOBAHHIO, KaK XapaKTep HOPM COOTBET-
CTBYIOLIETO HOPMATHMBHOIO IIPABOBOIO aKTa. 3/1€Ch MOKHO BBI-
JEJIUTh [IBE IPYIIIbl 3TUX aKTOB — aKThI IIPOLIECCYAIBHOTO U aK-
Thl MaTEPUAILHOTO 3aKOHOJATENbCTBA. APOUTpaKHBIE CY/IbI ITPU
PAcCMOTpPEHHHU [Ie]1 IPUMEHSIIOT U Te, U Jpyrue akTel.” CTouT
IIPU3HATD, YTO JaHHASA KJIACCU(PUKALMA B U3BECTHOM MEPE HOCUT
YCIIOBHBIN XapakTep. Tak, BCTpevyaloTcs akThl, IPUMEHSEMBIE ap-
OUTPaXHBIMU Cy/laMH, KOTOpblE HOCSIT CMEIIaHHBII Xapakrtep,
BKJTIIOYAIOIIME B ceOs OMHOBPEMEHHO U MPOIIeCCYasibHbIE, M Ma-
TepUAJIbHBIE ITPABOBBIE HOPMBL. K TakMM akTaM MOXXHO OTHECTH,
Haripumep, @3 ot 26 okTs6ps 2002 1. Ne 127-®3 «O HecocTo-
SATENbHOCTU (OaHKPOTCTBE)»,® periaMeHTUPYIOIIUI Kak MaTepu-
aJIbHBIE, TaK U IIPOLIECCYaTbHBIE OTHOIIIEHUS1, CBSI3aHHBIE C HECO-
CTOSITEJILHOCTBIO (OaHKPOTCTBOM).

[lepedyeHb HOpMATUBHBIX MPABOBLIX akTOB B 4. 1 c1. 13 ATIK
P® otkpwiBaer Koncmumyyus P@. B cuny 4. 1 c1. 15 KoHcTtury-
1y PO 1aHHBINA aKT UMEET BBICHIYIO IOPUINYECKYIO CUITY, Mpsi-
MO€ AEVCTBUE U IPUMEHSETCA Ha Beer Tepputopun PP u, coor-
BETCTBEHHO, 3aKOHBI U MHBIE [TPABOBbIE aKThl, IPUHUMAEMBIE B
P®, e nomxuel nporuBopeunth Koncrtutynmuu P®. [Janee cie-
OYIOT MeHcOYHAPOOHble 002060pbl PP . Kak ykazaHo B u. 4 cT. 15
Koncruryimm PP, obmienpr3HaHHble TPUHIAIIBL 1 HOPMBI MEK-

o npuMeHeHnu apouTpaxHbiMu cynamMu AITK P® cm.: mocranosseHue [TeHyma
BAC P® or 9 nekabpst 2002 1. Ne 11 «O HEKOTOPHIX BOIPOCAxX, CBSI3aHHBIX C BBE-
JIeHVeM B JieiicTBre ApOUTPaXHOTo MpolieccyalibHOro Kojekca Poccuiickoit ®enepa-
mu» // Xossicrso u npaso. — 2003. — Ne 1.

8 C3 Pd. - 2002. — Ne 43. — Cr. 4190.



JYHapOJHOI'O IIPaBa v MekayHapoaHble 1oroBopsl Pd sapmsiorcs
COCTAaBHOM 4YacCThIO0 €€ MPaBOBOU chcTeMbl. Eciii MexkayHapo-
HbIM JOroBOpoM P® ycTaHOBJIEHBI MHbIE MTpaBUIA, YEM MPEIy-
CMOTPEHHBIE 3aKOHOM, TO IPUMEHSIIOTCS MTPaBUJIa MEkK1yHapO/I-
HOT'O JIOTOBOPA.

Crnepyomum 6JI0KOM HOPMAaTHBHBIX ITPABOBBIX aKTOB BBICTY-
NaIT ghedepanvHble KOHCMUMYUUOHHbLE 3AKOHbL U (hedepanbHble
3axonbl. B coorBerctBUM € 4. 1 cr. 76 KoHctutyuuu PO, o
npeameraM BejieHust P npunHumatorcst peepanbHble KOHCTH-
TYLIMOHHBIE 3aKOHBI U (peepaIbHbIE 3aKOHBI, UMEIOIIHUE MPSMOE
JerictBue Ha Bcer tepputopun P®. Kpome Toro, gpenepaibHblie
3aKOHBI U3JAI0TCS 10 IPEeAMETaM COBMECTHOro BelaeHusi PP u
cyobekToB PO (u. 2 cr. 76 Koncruryruu P®). Kak ycraHosrne-
HO B 4. 3 cr. 76 Koncturynimu P®, (penepanbHbie 3aKOHBI HE
MOTYT MPOTUBOPEUYUTH (PeIePAIbHBIM KOHCTUTYIIMOHHBIM 3aKO-
HaMm. [Ipyrumu cioBamu, MOCIAEJHUM aKTaM 3aKOHOJAATEJNb OT-
naet npuoputeT. Takoe MoyokKeHUe CBSI3aHO ¢ TeM, 4To deae-
paJibHble KOHCTUTYITUOHHBIC 3aKOHBI IPUHUMAIOTCS TI0 HAnOO-
Jiee BaXHBIM BOITpocaM, o0o3HaueHHbIM B Konctutyru PO (4.
1 cr. 108 Koncruryuuu P®). Cnenyer yuuThiBaTh, 4YTO Cpeau
oOrero koinuuecTBa (efiepaabHbIX KOHCTUTYIIMOHHBIX U (befe-
PaJIbHBIX 3aKOHOB HAMOOJBIINH YIETbHBIN BEC 3aHUMAIOT (ejie-
pasibHbIE 3aKOHBI. [10 cpaBHEHUIO ¢ MOcaeqHUMU, (peepaTbHbIX
KOHCTUTYLIMOHHBIX 3aKOHOB HE TaKk MHOTO. B HacTosiee BpeMs
nerictByiot, Hanipumep, PK3 ot 17 pexadps 1997 r. Ne 2-OK3



«O Tpasurenscree P®»,° ®K3 ot 30 ssuBapst 2002 r. Ne 1-OK3
«O BOGHHOM TOJIOXKEeHUW» ' U psi ApyTUX.

B uncre denepanbHbIX 3aKOHOB 0CO00E MECTO 3aHUMAIOT KO-
ougbuuupoeartvle aKmvl — KOOEKCvl, KOTOPbIE B 11€JIOM MOKHO
OXapaKTepU30BaTh KaK CUCTEMOOOPA3YIOIINE aKThl B COOTBET-
CTBYIOILIMX OTpacJsix 3aKoHozaTenbeTBa. K Takum akram, B yacTt-
Hoctu, otHOcsTCs: 'K P, HK P®, KoAll u gp. Cnemmduka
9TUX AaKTOB COCTOUT B TOM, YTO 3aKOHOJATEJb YCTAHABIMBAET
MPUOPUTET HOPM, COAEPKAIIMXCSA B ITUX aKTax, HaJl Mpeanuca-
HUSMH JAPYIrux eiepabHbIX 3aKOHOB. [Ipu aTOM paccmarpurBa-
€Mble aKThl [0 CBOEY MPUPOJIE SBIISIOTCA (pefiepabHbIMU 3aKO-
Hamu. OnHako Konctutynms P® ¢opmanbHO He BbIAESET MO-
JOOHBIE aKTHI (KOJIEKCHI) Cpe/iv MPOoUMX (heiepaibHbIX 3aKOHOB.
Bonee Toro, B 1opunyeckoil iuTeparype BbICKa3aHO MHEHHE O
TOM, 4TO TOJIOKEHUS KOAEKCOB, B yacTHOCTA 4. 2 11. 2 ¢T. 3 'K
P®, ycranapnuBaoyie IpruopuTeT HOPM 3TUX AKTOB HAJl HOP-
MaM# UHBIX (hefiepabHbIX 3aKOHOB, HE MOTYT OBITh TPUMEHEHbBI
KaK pOTUBOpeYaIiye nojxoxeHusm cr. 76 Koncrurynuum PP. !

[ocne denepanbHBIX KOHCTUTYIIMOHHBIX U (peJiepaTbHBIX 3a-
KOHOB B 4. 1 cT. 13 AIIK P® o603HaueH 610k ¢hedepanviibix noo-
3akonHbIX akmos. K HuM OTHOCSITCS (B OpsiKe YObIBAaHUS I0pU-

® C3 PD. - 1997. —Ne 51. - Cr. 5712; - 1998. - Ne 1. - Cr. 1.
19C3 P, - 2002. - Ne 5. - Cr. 375.

1 Cwm, Hanpumep: Kypbamoe A. A. CodeTaHune 4acTHBIX M ITyOJNMYHBIX MHTEpe-
COB IIpY NIPABOBOM PETYJIMPOBAHUU NIPEANIPUHUMATETILCKON AesiTesibHOCTU. — M.: AO
«Uentp I0OpUna(DOP», 2001. — C. 202.



JMYECKON CUJIbl): HOPMaTUBHbIE MpaBOBble akThl IIpe3umeHTa
P®, nHopmaTtusHble n1paBoBblie akThl [IpaButenscrea PO, Hopma-
TUBHBIC MPABOBbIE AKTHI (PeAepaIbHbIX OPraHOB MCIIOJIHUTEb-
HOW BJIaCTH.

CornacHo cr. 90 Koncruryuuu P®, Ilpesunent PP uzpaer
YKa3bl U pACnOpsidceHUst, KOTOpbie 00s3aTeIbHBI IS UCTIOTHE-
HUS Ha Bcer Tepputopuu PO 1 KOTOpble He JOTKHBI IPOTUBOPE-
yuth Koncturymu P® u penepanbabiv 3akoHam. Heooxoaumo
00paTUTh BHUMaHUE Ha TO, YTO B 4. 1 cT. 13 AIIK P® peus uner
Jmib 0 HopMaTuBHBIX aktax IIpesunenta PP. B To ke Bpems,
cpenu akToB [Ipe3unenra P® (yka3oB U pacriopsikeHU) MOXKHO
BBIJIEJIUTH U aKThl HCHOPMAaTUBHOI'O Xapakrepa. HeHopMaTuBHBI-
MU SIBJISIIOTCSI B OCHOBHOM PacCIOPsIKEHHUsI, HO TaKOW XapakTep
MOXeT OBITh M 'y OTIeNbHBIX YKa30B [Ipesunenta PO.

[IpaBurensctBo PP, B coorBercTtBUM co cr. 115 Koncrury-
un P®, uznaer nocmanosnenuss u pacnopsiscerust, 00ecrieun-
BAET UX WCHOJHEHHE. DTU aKThl U3/ATCS HA OCHOBAHUU U BO
ucnonaenre Koncrurynuu P®, denepanbHbIX 3aKOHOB, YKa30B
[Ipe3upenta P®. Onu o0s13atenibHbI K McnoHeHuio B P®. Oqna-
KO IIOCTaHOBJIEHU U pacniopsxeHus [Ipasutenscta PP B ciy-
yae ux nporuBopeunsi Koncruryuuu PO, denepanbHbiM 3aK0-
HaMm 1 ykazam [Ipesunenta P® moryt ObiTh oTMeHeHs! [Ipesu-
neHtoM P®. Kak u B cinyvae ¢ akramu [Ipesunenta PO, 4. 1 cr.
13 AIIK P® ykasbiBaeT Ha akThl [IpaButenbctBa PP, koTOophie
UMEIOT HopMaTHBHBIN XapakTep. CornacHo cr. 23 ©K3 «O Ipa-
BUTENbCTBE PD», akThl, UMEIOIIE HOPMATUBHBINA XapakTep, U3-



natorcst B popme nocraHoByienuid [Ipasurenscrea P®. B o xe
BpEMS, aKTBI 110 ONIEPaTUBHBIM U APYTMM TEKYIIMM BOIIPOCaM, HE
MMEIIIMM HOPMaTUBHOIO XapakTepa, u3jalTcs B (popMe pac-
nopsikeHui [IpaBurenscrea PO.

Hapsiny ¢ HopmatuBHbIMU NpaBOBbIMM akTamu [Ipe3upaeHTa
P® u [IpaButensctBa PP, apoutpakHbie Cynsl paccMaTpyuBaioT
JeJjla 1 Ha OCHOBAaHUM HOPMAMUBHLIX AKMO08 (he0epanbHblXx MU-
HUCMEPCMB U 6e00MCME. ITU aKThl TAKKE CIIEAYET OTIAYATh OT
COOTBETCTBYIOLIIMX AKTOB HEHOPMATUBHOTrO XapakTepa. Hampu-
Mep, 310 nprka3 PenepabHON CITyKObl HAJIOTOBOM Noyuiuu PO
or 11 mast 1999 r. Ne 154 «O06 yrBepskaeHru MHCTpYKIMM O 110-
Ps/IKE MOArOTOBKM HOPMATUBHBIX ITPABOBBIX AKTOB B (peJepaib-
HBIX OpraHax HaJIOTOBOH MOJMIIMHU U UX TOCYJApCTBEHHOM pe-
ructparmn»; npuka3 ['TK P® or 14 pekadps 2000 r. Ne 1155
«006 yrBepxkaennu [onoxeHnst 0 HOPMATUBHBIX MTPABOBBIX aK-
tax I'TK Poccum».

Cnenyet ykazarh, 4TO MpeanucaHusi 00 akTax deaepaibHbIX
OPraHOB HCTIOJIHUTENILHOU BJIACTU COIEPKATCS HE TOJIBKO B MOJI-
3aKOHHBIX aKTaX, HO M B HEKOTOPBIX (peAepabHbIX 3aKOHaX. TaK,
B cootBercTBUU co cT. 4 HK P®, denepanbHbie opraHbl uc-
MOJTHUTEJILHOM BJIACTH, & TaKXK€ OpraHbl UCIOJIHUTEIbHOM BJa-
ctu cyObekToB P®, mcnomHuUTeNbHBIE OpraHbl MECTHOTO CaMo-
yIIpaBJIEHHUsI, OpPraHbl TOCYJAPCTBEHHBIX BHEOOKETHBIX (DOH/IOB
B IPEJYyCMOTPEHHBIX 3aKOHOJATEIbCTBOM O Hajorax um coopax
Cllyyasix M3[Al0T HOPMAaTHBHBIE MPABOBbIE AKThl [0 BOMPOCAM,
CBSI3aHHBIM C HAJIOT0OOIOXKEHNEM U COOpaMu, KOTOPBIE HE MOTYT



U3MEHSTh WIU JOMOIHATh 3aKOHOJATEILCTBO O HAJIorax v cOo-
pax. ['ocynapcTBeHHBIM TaMOXeHHBIM KOMHUTET PD nipu nznanum
YKa3aHHbIX aKTOB PYKOBOJCTBYETCSI TAKkKE TAMOKEHHBIM 3aKO-
HopatesbcTBoM P®. MunucrepctBo PP no Hanoram u coopam,
MunucrtepctBo ¢puHancoB P®, ['ocynapcTBeHHBIN TaMOKEHHBIN
komuter P®, opranel rocynapcTBEHHBIX BHEOWMIKETHBIX (DOH-
JIOB M3JIAI0T 00s13aTeJIbHBIE sl CBOUX MOIPAa3Ie/ICHUN TPUKa3bl,
MHCTPYKLIMA U METOIMYECKUE yKa3aHMs M0 BOIIPOCaM, CBS3aH-
HBIM C HAJIOTOOOJIOKEHHEM M cOOpaMM, KOTOpPBIE HE OTHOCATCS
K aKTaM 3aKOHOJATENILCTBA O HaJjlorax u coopax. PaccMarpuBae-
MBble HOPMBI 00 akTax (heiepabHBIX OPraHOB UCIIOJTHUTEIBHON
BJIaCTU cofiepkarcs U B cT. 3 bBiomkeTHoro kogekca PO.

Hapsiny ¢ HopMaTUBHBIMU MPABOBBIMU aKTAMK apOUTPaKHbIS
CyZlbl B CBOEU [EATEIBHOCTH JOJIKHBI IPUMEHATh U NPABOBble
nozuyuu KC P®.'? 9tu npasosble nosuiun KC PO 3anumaior
0co00e MeCTO cpeJ ICTOYHUKOB OT€YeCTBEHHOT 0 Mpasa. !* I1pu
aHaym3e npaBoBbix no3utiuii KC P®, B iopuanyeckon aurepary-
pe crpaBeyIMBO yKasbiBaercs Ha 1o, yTo KC P® ocyiectBis-
€T MPABOTBOPUECKYIO JIEATEILHOCTh OCOOOr0 pojia, ero MmpaBo-

12 IMonpo6uee o npasoseix no3ummsax KC P®, B ToM urcrne 1 06 ux MpaBOBOi MpH-
pone, cM. B padote: T'adocues I'. A., Ilenensieg C. I'. TlpennpruHAMATEH — HAOTOILIA-
TeJIbIIUK — rocyaapctso. I1paBosble nozunun Koncrurynnonnoro Cyna Poccuiickoit
Penepauun. — M.: PBK-TTPECC, 1998.

1306 ouenke nocranosnermii KC P® Kak MCTOYHMKOB 1paBa CM., HallpuMmep:
Dapxmournoe . @. VICTOUHUKY IpakJaHCKOrO MpoLieccyaIbHOro npasa Poccuiickoi
Deneparyn: ABroped. auce. .. IOKT. opuj. HayK. — Exatepunoypr, 2002. — C. 13-14.



BbI€ MTO3UITMH 00J1a/1al0T HOPMAaTUBHOM CHIION '* M SIBJISIOTCS TIpe-
IOIUITUATBHBIMY JIJIS1 CYIOB. 15 B HEKOTOPBIX CITydasix OT/eIbHbIC
akTel KC P® npupaBHUBAIOTCS, TIO CYIIECTBY, K HOPMAaTUBHBIM
MIPaBOBBIM aKTam. '

[IpaBoBsie no3unun KC P® BpipaxaloTcs B €ro pelieHusX.
Pemenusa KC P®, cornmacHo cr. 71 ®K3 o1 21 nronsg 1994 r. No 1-
K3 «O Koncruryumonnom Cyne Pd»,!” opopmisiorcs B BU-
Jie TIOCTAaHOBJIEHUH, OIIPE/IEIEHUI 1 3aKJIIoueHui. Perenus no
BOMNPOCAM, CBSI3aHHBIM C OCYILECTBJIEHUEM IpPeaIpUHUMATEb-
CKOM M MHOW KOHOMHWYECKOW NEATETBHOCTH, OPOPMIISIOTCS B
(popme nocranosnenunt u onpeaenenni KC P®. BeiBox 0 HOp-
MaTUBHOM cuiie npaBoBbiX 03Ul KC PO, BblpakeHHbIX B €r0
PELIEHU X, TOAKPEIUIAeTCA conepkanuemM orMeuyeHHoro PK3 or
21 mrong 1994 r. B cootBercrBum co cr. 79 HazganHoro ®K3 or
21 wons 1994 r., peenne KC PO okoHuyaTesbHO, HE TOJICKUT
00KaJIOBAHUIO U BCTYMAET B CHJIy HEMEAJIEHHO MOCJIe ero mpo-
Bo3rameHusi. OHO o0si3aTeIbHO Ha Beewt Tepputopun PO ms
BCEX MPEICTABUTEIIHHBIX, UCTIOTHUTETBHBIX U CY/I€OHBIX OPraHOB
rOCY/IapCTBEHHOM BJIACTH, OPraHOB MECTHOTO CAMOYIIPABJICHUS,
NpEeINpPUSITUNA, YUPEXKICHUNA, OPraHU3aALMI, JOJKHOCTHBIX JIMLI,
rpaxjad u ux oovenuHeHui (cr. 6 K3 ot 21 mionsg 1994 r.).

4 Faoowcues T. A., Ilenensies C. I'. Yka3. cou. — C. 70.
15 Tam xe. — C. 71.

16 Camamos @. C. IOpumueckas npupona akroB Koncrurynuonsoro Cyna: ABro-
ped. oucc. .. KaHg. opul. Hayk. — M., 1997. — C. 12 u ap.
7 C3P®. - 1994, N 13. - Cr. 1447;-2001. - Ne 7.~ Cr. 607; —Ne 51. — Cr. 4824.



[Ipumepom npaBoBoy nozuimu KC PO sensiercs BBeaeHue
B HAJIOTOBO-TIPABOBYIO chepy KaTeropum «J00POCOBECTHBIN Ha-
JIOTOILIaTe IBIIHK», '8 KoTOpast hopMaJIbHO HEe N3BECTHA 3aKOHO-
JaTebCTBY O Hajorax u coopax. [laHHasi kareropusi JOCTaTOUHO
AKTMBHO UCIIOJIb3YeTCs] apOUTPaKHBIMU Cy/IaMH /ISl 0OOCHOBA-
HUS CyIeOHBIX aKTOB 10 HAJIOTOBBIM criopaM. ' MHTepecHo 00-
paTUTh BHUMaHUE Ha TO OOCTOATENILCTBO, YTO MHOT/A MPSMON
CCBUIKM B CyeOHOM aKTe Ha COOTBETCTBYIOIIYIO MPABOBYIO IO-
3ULIMIO MOXET U HE COZIEPKAThCS, T. €. MOI'YT OTCYTCTBOBATb PEK-
BU3UTHI TIocTaHOBIeHUs1 uin onpenenenusi KC P®, koropeimu
BBeJIeHa JIaHHasl mpaBoBasi o3ulusA. OIHAKO B TOJOOHBIX CITy-
Yasix apOUTPAKHBIN CYJl UCTIONb3YET OT/AEIbHbIE ApTyMEHTBI, Bbl-
ckazaHHble B pemeHun KC PO.

Paspermmas criopsl, apOUTpaXkHbIE CY/IbI JIOTIKHBI PYKOBOJICTBO-
BaThCs Takxke U akmamu BAC P®, pa3bsaCHSIOIUME CYIeOHYIO
MPAKTUKY IO OTAEJIbHBIM BoIpocaMm. [JaHHble akThl (pOPMAIbHO
He Ha3BaHbl B CcT. 13 AIIK P®, nocKkoabKy OT€YeCTBEHHAs JOK-
TpUHA OOBIYHO HE OTHOCHUT 3TH aKThl K ICTOYHUKAM 1paBa>’ v Ha-

18 O nanuoit Kareropuu cM., Hanpumep: Onpenenenve Koncrurynumonsnoro Cyna
P® or 25 mona 2001 1. Ne 138-0O «Ilo xonaraiictBy Munucrepcrsa P® no najoram u
c6opam o paswsicHernn [locranosnenns KoncrurymmonHoro Cyna P® ot 12 okTsa6ps
1998 r. 1o niesy o mpoBepke KOHCTUTYIIMOHHOCTH T1. 3 cT. 11 3akona P “O6 ocHoBax
HaJioroBoi cuctemsl B PO”» // Bectuk BAC P®. —2001. — Ne 9.

19 Cm., Hanpumep: [Tocranosnenue [pesuauyma BAC P® or 18 pexadps 2001 r.
Ne 1322/01 // Bectauk BAC P®. — 2002. — Ne 4; ITocranosnenue [Ipesunguyma BAC
P® or 13 dpespansa 2002 r. Ne 6773/01 // Becthuk BAC P®. — 2002. — Ne 6 u ap.

20 @apxmounoe S. . Yxas. padora. — C. 13.



3bIBAET UX «JIOMOJHUTEIbHBIM U BCIIOMOTaTeIbHBIM 3JIEMEHTOM
HOPMaTHUBHO-TIPABOBOTO PETYIMPOBAHHUSI». 2! YKa3aHHBIN IPOU3-
BOJIHBIN XapakTep npaBopasbsacHsaonmx aktos BAC PO no or-
HOUIEHUIO K HOPMAaTHBHBIM [IPaBOBbIM aKTaM yCMaTpUBAETCS U
B congepxanuu 4. 4 cr. 170 AIIK P®, onpenensioieit conep-
’KaHre MOTMBHPOBOYHOM YaCTU pelleHrs apOUTPaKHOTO Cy/a.
Ecim HOpMmaTuBHBIE TPABOBBIE aKThl, KOTOPBIMU PYKOBOJICTBO-
BaJICA Cy/1 NPU MPUHATUU PellieHHs], TOJKHbBI ObITh 00s13anent-
HO yKa3aHbl B OTMEUYEHHOW YacCTU PeIIeHs] apOUTPaKHOTO CY-
Ja, TO cchlIKK Ha nocranosyieHus [ Inenyma BAC P® no Borpo-
caM cyaeOHOW TIPaKTHKH Mo2ym COAEpKaTbcsl (HO MOTYT U He
cofiepkaTbcsl) B JaHHOM YacTu perieHus. [Iporn3BoaHblil xapak-
Tep pa3bsicHeHuil BAC P® 1o oTHOIIEHMIO K HOPMaM 3aKOHA
BUJIUTCS U B TOM, YTO COOTBETCTBYIOIIEe CyeOHOe Pa3bhsICHEHUE
HE MOXET U3MEHSATh WIA OTMEHATh HOpMBI 3aKoHa. [Ipu yrpare
3aKOHOM CBO€W CUJIbI COOTBETCTBYIOIIEe CyeOHOE pa3bsiICHEHNE
Takxe (PAKTUYECKU MEPECTAeT MPUMEHSTHCS, MyCTh Jaxe 1 0e3
(popmanibHOM OTMEHBI.

OrcyrtcrBue y aktoB BAC P® Bcell COBOKYIHOCTH TpaauLu-
OHHBIX CBOWICTB MCTOUYHHMKOB ITpaBa MOXHO MOATBEPAUTH TaKKe
ccputkou Ha 1. 4 onipeaenerus KC PO ot 4 utons 2002 r. Ne 200-
O «O0 oTKa3e B MPUHATUH K PACCMOTPEHHIO KaJI0ObI aKITHOHEP-
HOTo OOIIIeCTBa OTKPBITOTO THIA “DHepromani” Ha HapylleHHe
KOHCTUTYITMOHHBIX MPaB U CBOOOI MOJIOXEHUSMHU CT. 5 3aKOoHa
P® “O nopoxnbix ¢oHmax B PO”», n. 5 [Nopsiika odpazoBaHus

2! Tam xe.



Y UCTIOJIb30BaHUS1 TEPPUTOPUATIBHOTO JOpoxkHOro poHna Hosro-
ponckoit oosacty, . 1 cr. 75 HK P® u . 2 cr. 13 ®K3 «06
apOuTpaxHbix cygax B P®». 3nech ykazaHo, 4T0 HOpMa 1. 2 CT.
13 ®K3 «O06 apburpaxkubix cygax B PO» (06 obs3aTenbHOCTU
nocraHoByieHuit [TnenymoB BAC P® st apouTpakHbIX CyI0B
B P®), Kak criegyer u3 ee conepkaHusi, perjlaMEHTUPYET OTHO-
merust Mexay [Ineaymom BAC P® u npyrumu apOUTpaxHbI-
MU cynamu B P® u, cienoBaresibHO, KOHCTUTYLIMOHHBIE IpaBa
1 CBOOOMBI 3asIBUTENA (KOMMEPUECKOW OpraHM3alliy) €0 Hero-
CPEICTBEHHO HE 3aTparuBaiorcs. pyrumu cioBamu, HOCTAaHOB-
nenus [TnenymoB BAC P® ¢opmanbHO He 00s13aTe bHBI 151 TI0-
JOOHBIX JIUII, & 3HAYUT, U 7151 APYTUX aHATIOTMYHBIX CyObEKTOB
3KOHOMHUYECKON [IEATEILHOCTH.

OpHako B Hacrosiiee BpeMsl HeEJb3sl OTPULIATh M3BECTHYIO
HOPMAaTUBHYIO CUJTy THX aKTOB. bosiee TOro, B 100puaN4ecKon
JMTEpaType MOCJIEHET0 BPEMEHH MHOT A YKa3bIBAETCS, UTO IO-
cra”oByieHus [Inenyma BAC P® HeoOXomuMo OTHOCHTH K HUC-
TOYHUKAM TIpaBa.>?

Hapsiny ¢ oTMeueHHBIMU TMOCTaHOBJIEHUSIMH, Pa3bsSCHEHUS
CyaeOHOH MPAKTUKU MOTYT COAEPKAaThCs M B PA3TUYHBIX UH(DOP-
MaroHHbIX mcbMax [Ipesnanyma BAC P®,? kotopsiid, B co-

2 Cwm.: KommeHTapmii kK ApOuTpakHOMY IpolieccyanbHoMy konekcy P® / Tlon pen.
I'. A. Kumuna. — M.: OO0 «TK Bentu», 2003. — C. 31 (aBTOp KOMMEHTapHs K CT.
13 AIIK P® —-T. A. Xunun).

BCwm, Harpumep: uHbopmanuonHoe nuceMo Ilpesunguyma BAC PO or 16 despa-
7151 2001 1. Ne 59 «O630p MPaKTHUKH pa3pelieHus CIOPOB, CBSI3aHHBIX C IPUMEHEHHEM
@3 “O rocygapcTBEHHON PEruCTpaluy IpaB Ha HEJBUXKUMOE MMYIIECTBO U CHEJIOK



otBeTcTBUM €O cT. 16 K3 «O06 apburpaxubix cygax B PD»,
paccMaTpuBaeT OTJeIbHbIE BOMPOCH CyIeOHON MPaKTHKH U O
pe3yJbratax paccMOTpeHUsi UH(POPMUPYET apOUTpPaXKHbIE CY/Ibl
B P®. Takxke MOJHOMOUHSIMH TI0 U3YUEHUI0 U 0OOOIICHUIO CY-
NeOHOM MPaKTUKU 00NafaoT (efiepaibHble apOUTPAKHBIE CYIbI
OKPYTOB M apOUTpakHbIe CyAbl CyObeKTOB PD (coOTBETCTBEHHO,
cT. 26 u ct. 36 PK3 «O06 apouTpaxHbix cynax B PD»). OmHako
NIOJIHOMOYUS [JaBaTh Pa3bsCHEHUS Y JAHHBIX CYIOB (pOpMasbHO
OTCYTCTBYIOT.

HekoTopylo HOpMaTUBHYIO CUJTY, IO CYIIECTBY, UMEIOT U OT-
nenbHble nioctaHoBsieHus [Ipesnguyma BAC PO no koHKper-
HBIM JIeJIaM. DTU aKThl (HalpuMep, akThl M0 BOIPOCAM YCTYII-
KM TIpaBa TpeOOBaHHWs) CIyKaT M3BECTHHIM OPHEHTUPOM IS
MHOW CyAeOHOW MPaKTUKU apOUTpakHBIX CyaoB. pyrue apour-
paXKHBIe CYIbl IPUHUMAIOT CylIeOHBIE aKThl C YYETOM COOTBET-
ctBylommux nocranosyienuu [pesuanyma BAC P® no ananorny-
HBIM Jej1aM. Takke y4aCTHMKM 9KOHOMMUYECKMX OTHOLLEHUH CO-
00pa30BBIBAIOT TIOBEJICHNE C YKA3aHHBIMH CYACOHBIMH aKTaMH.
dopmasibHO HOPMATHBHASI CUJIa PACCMATPUBAEMbIX aKTOB MO-
)KeT ObITh OATBEPIK/IEHA, B YACTHOCTH, coflepkaHueM 4. 1 cT. 16
AIIK P® (cm. ykazaHHYIO CTaThi0o 1 KOMMEHTAPHI K HEM), yCTa-
HOBHBIIEW TPaBUJIO 00 0053aTEIbHOCTH CYIEOHBIX aKTOB, BCTY-
NUBILKX B 3aKOHHYIO CUITY.

¢ Hum”» // Bectauk BAC P®. — 2001. — Ne 4; unpopmanmonHoe nucsmo [Ipesugu-
yma BAC P® or 11 auBaps 2002 r. Ne 66 «O630p MPaKTHK! pa3peleHns Cropos,
CBSI3aHHBIX ¢ apeHjoil» // Bectuuk BAC P®. —2002. — Ne 3 u ap.



C y4eToM Bcero M3JI0KEeHHOTrO O CyJIeOHON MPAKTUKE, B TOM
yucie o npaktuke KC P®, MokHO caenarh BBIBOJ O TOM, 4YTO
B LIEJIOM Pa3BUTHE OTEYECTBEHHON ITPaBOBOM CUCTEMBI B HACTO-
s111ee BpeMsl OCYIIECTBIISIETCS B CTOPOHY HOpPMAaTHMBHO-TIpELe-
JEHTHOW. 371ech Ha MEPBOE MECTO TPAJAULIMOHHO BBIXOAST TaKKe
VCTOYHMKH MPaBa KaK HOPMATUBHBIE ITPABOBBIE AKThl, HO OMpe-
JEJIEHHOE MECTO YK€ 3aHMMAIOT TaKXe M HOPMBbI, CO3/JaHHbIE B
paMKax (PyHKIIMOHUPOBAHUS CYIeOHOM CUCTEMBI. XOTs B JIIOOOM
cllyyae mperefieHTa B TOM BHJIE, KOTOPbIA UMEEeTCsl B 3apyOexk-
HBIX MTPABOMOPSI/IKAX, Y HAaC He HaOmoaeTcs. Peus uner b o
TIpele/ICHTHON MPAKTUKE BBICIIUX CYAeOHBIX MHCTAHIIUN.

Kpome HOpMaTHBHBIX MPaBOBbIX AKTOB W ITPABOBBIX MMO3UIUI
KC P®, a Tak:xe U3BECTHOIO MCIIOJIb30BAHUS IIPABOPA3BACHSIO-
myx akToB BAC P®, apOutpaxHblii Cyl1 TpUMEHSIET U ellie OUH
MIPaBOBOM UCTOYHUK — 00biuaii 0en08020 ooopoma . COrjacHo CT.
5 TK P®, obbruaem AeoBoro o0opota mpru3HaeTCsl CIOKMBIIIE-
ecsl M IAPOKO MPUMEHSEMOe B KaKOK-JIMOO 00IacTH TpeIIpu-
HUMATEJIbCKOU JEATEBHOCTU MPABUJIO MOBEACHUs, HE Ipenry-
CMOTPEHHOE 3aKOHOJIATEIbCTBOM, HE3aBUCUMO OT TOTO, 3a(pUK-
CHPOBAHO JIM OHO B KaKOM-JIMOO IoKyMeHTe. OObIuau J1eI0BOro
000pOTa HE JOKHBI IPOTUBOPEUNTH 00S3aTETHHBIM JIJIS1 Y4aCT-
HUKOB COOTBETCTBYIOLLETO OTHOIIECHUS MOJIOKEHUAM 3aKOHOAA-
TenabcTBa. TakuM 0Opa3oM, MO CBOEH MPaBOBOM cuiie OObIYaid
BTOPUYEH MO OTHOLLIEHMIO K JEUCTBYIOLEMY 3aKOHO/IATEIIbCTRY.

ApOUTpaKHBIN CyJ] TPUMEHSIET HE TOJIBKO MOJIOKEHUST OTeYe-
CTBEHHOTO IIpaBa, HO ¥ B YCTAHOBJICHHBIX CIIy4asiX HOPMbI MHO-



crpanHoro mnpasa. [To cmbiciy 4. 5 cr. 13 AIIK P® npumeHnenue
HOPM MHOCTPAHHOI'O MIPaBa BO3MOKHO B TpeX ciy4dasix. Bo-nep-
BbIX, 3TO JIOMYCKAETCs] B COOTBETCTBUU C MEXIYHAPOIHBIM J0-
ropopoM P®. Bo-Brophix, B coorBeTcTBUU ¢ P3. B-TpeThux, B
COOTBETCTBUM C COIVIAIIIEHUEM CTOPOH, KOTOPOE 3aKJII0YEHO Ha
OCHOBaHUM MeXIyHapoaHoro goropopa PO u (nmm) O33.

3akoHOzaTeNb YCTAHOBUJI OIMH U3 JICWUCTBEHHBIX MEXaHU3-
MOB BOCIIOJTHEHHS MPABOBBIX MPOOEJIOB — MPUMEHEHHEe MpPaBo-
Bbix aHanorud. [Ipegpiaymmii ATIK P® 1995 r. B u. 4 c1. 11
TaKe MpegyCMaTpyuBajl BO3MOXHOCTh IPUMEHEHHUS] aHAJIOTUU.
Opnako B HeiHenHeM AITK P® sta Hopma 1o copep:kaHuio Cy-
IIECTBEHHO paciimpeHa u, Beie 3a cr. 6 'K PO, npsmo ykazbi-
BAE€TCsl Ha CYIIECTBOBaHME ABYX IIPABOBBIX AHAJIOTUU — aHAJIO-
I'MH 3aKOHA M aHAJIoruu npasa. [ Ipuyem, TekcryanbHo 4. 6 cT. 13
AIIK P® u ct. 6 'K P® B ocHOBe cBO€l cOBIAIAIOT.

[o cmbiciy 4. 6 ct. 13 AIIK P®, nepeoHayaabHO CyJIOM MTPpU-
MEHSIETCS] aHAJIOTUsl 3aKOHA, T. €. Cy[ MPUMEHsIET HOPMBbI Ipa-
Ba, PETyIMPYIOLIME CXOAHbIE OTHOILIEHUA. Bmecte ¢ Tem, cneny-
€T OTMETUTH, YTO Ha MPAKTUKE apOUTPaKHBIE CYIbl K aHATIOTUX
OTHOCSITCSI BECbMa OCTOPO’HO, OCOOEHHO K aHAJIOTHM B 00Ja-
CTHU IyOJIMYHOTO MpaBa. B OCHOBHOM aHaJIOrusi 3aKOHA MpUMe-
Hserca BAC P®, a yxe 3atem Ha 3TOM OCHOBE Y HUKECTOSIIIUMU
cyaamu. [Ipumepom, Korma cyneGHasi mpakTUKa odpamiaercs K
AHAJIOTMM 3aKOHA MOXKET CIIYKUTb 1. 7 nocraHoBieHus [lneny-
Ma BC P® u I[Tnenyma BAC P® ot 8 okts16pst 1998 r. Ne 13/14
«O npaktuke npuMmeHenus nonoxenuu 'K P® o nponenrax 3a



NOJIb30BaHUE UYKMMU JAEHEKHBIMH CPEJICTBaMu».2* 31ech XOTs
00 aHaJIOTMH MPSIMO U He YIIOMUHAETCS, HO 3aK PEIUISIeTCs TOJI0-
’KE€HUE O BO3MOXHOCTU IpuMeHeHus cT. 333 'K PO (o npase
Cylla Ha CHUKEHUE HEYCTOMKHU) K IporieHTam 1o cT. 395 'K P®.
Kpome Toro, ananorus 3akoHa pakTuecku ObljIa KCMOJIb30BaHA
U B II. 2 uagopmauumonHoro mucema IIpesunnyma BAC P® or
1 mions 2000 r. Ne 53.% 3pech ykazaHo crnenyiomiee: «IIpuHu-
Masi BO BHUMaHHe TO, YTO HEXKUJIOe MIOMelIeHue SBIseTCs: 00b-
€KTOM HE/IBUKUMOCTH, OTJIMYHBIM OT 3/1aHUSI UJIU COOPYKEHUS,
B KOTOPOM OHO HaXOAWTCS, HO HEPA3PBIBHO C HUM CBSI3AHHBIM,
1 10, 4T0 B 'K P® OTCYyTCTBYIOT Kakue-1mO0 crieraibHble HOp-
MBI O FOCYJAPCTBEHHOM PErMCTPALIMU IOTOBOPOB apeH/bl HEXKU-
JIbIX MTOMEUIEHUI, K TAKUM JIOTOBOPaM apeH bl I0JIKHBI ITpUMe-
HATbCA npaBuia 11. 2 ct. 651 'K Pd». Kak BuiHO, Bce 310 rpax-
JAHCKO-TIPABOBbIE AHAJIOTMH, BO3MOXHOCTh ITPUMEHEHHS KOTO-
PBIX OCHOBBIBAETCSA HA IPSIMOM yKa3aHUU He TOIbKO ATTK P (4.
6 ct. 13), Ho u 'K P® (cT. 6). AHasiorus 3akoHa B obactu myo-
JIMYHOTO MpaBa (aAMUHUCTPATUBHOIO, HAJIOTOBOTO U AP.) BCTpe-
JaeTcsl B CylIeOHOM MpaKTUKe KpaiiHe penko. B yacTHocTH, Ha
BO3MOKHOCTb €€ MCIOJIb30BaHUSA (PAKTUYECKH yKa3aHo B I1. 12
nocranoByieHus [1nenyma BAC PO or 28 despass 2001 r. Ne 5
«O HEKOTOPBIX BOIpocax npumeHeHus yactu nepson HK Pd».
3necb BAC P® ponyctusl npuMeHeHWe 1711 UICKOB HAJIOTOBBIX
OPraHoOB K IOPUAMYECKMM JIMLIAM O B3bICKAHMM HETOUMOK 10 Ha-

24 Bectauk BAC P®. — 1998. — Ne 11; - 2001. — Ne 3.
25 Xo3siicTBO 1 mpaso. — 2000. — Ne 8.



JIoram rnpeceKaTesbHOro CpoKa 0OpalleHr st HAJIOTOBOTO OpraHa B
CyJl, KOTOpBIY ycTaHoBJIEH B I1. 3 ¢T. 48 HK P® 114 otHOIIEHMY ©
ydactueM pu3nyecKux Juu. [Ipr 3ToM B 3aKOHOJATENNBCTBE CIIe-
LMAJIbHBII MpECEeKaTeIbHbI CPOK 711 YKa3aHHbIX MCKOB HAJIO-
TOBBIX OPraHOB B OTHOIIIEHUH IOPUINYECKUX JIUI] HE YCTAaHOBJIEH,
T. €. TI0 IAHHOMY BOIIPOCY UMEET MECTO IIPAaBOBOW MPOOE.

Ecnu xe cyn mpuaer K BbIBOLY 00 OTCYTCTBHU ITPABOBBIX
HOpM, PETYJIUPYIOLIUX CXOAHBbIE OTHOIIEHUS, TO Jajee UCIOb-
3yeTcsl aHajorusl npaea. [pyruMu cioBamu, aHAJIOTWs MpaBa
NpUMEeHseTcs], Kak yKka3aHo B 1. 2 cT. 6 'K P®, npu HeBo3MOXk-
HOCTHM HMCIIOJIb30BaHUSI aHAJIOTWM 3aKOHAa. B paMkax aHanoruu
npaBa IeJio PacCMaTpUBAETCS UCXO/s U3 OOIIUX HAYaJl M CMbIC/IA
HOpPMAaTHBHBIX MPaBOBbIX akToB. Hapsny ¢ atum, . 2 ct1. 6 ['K
P® npeanuceiBaeT yYUTHIBATh MPY aHAJIOTUHU [PaBa €1Ie U Tpe-
6oBaHUs I00POCOBECTHOCTH, PA3yMHOCTH U CIIPABEJIMBOCTH.

CpaBHUTENIbHBINA U KOMIUIEKCHBIN aHanu3 4. 6 cT. 13 ATIK P®
u ct. 6 'K P® no3Bossier 0TBETUTh Ha BOIIPOC, KOTOPbIil CTABUT
cr. 6 'K P®: ko BiipaBe npumenuts aHanoruio? I[lpeacrapiser-
Cs1, YTO TaKylo aHAJIOTHUIO BO BCEX cpepax MPaBOBOTO PETYINPO-
BaHMs (M B YaCTHOM, U B IMyOJMYHOM IpaBe) MOKET UCIIOIb30-
BaTh JIMIIH Cyl. VIMIiepaTUBHOCTh HOPM IYOJIMYHOTO MpaBa, Tpa-
JULIMOHHO HE IPelyCMaTPUBAIOIIEIO aHAJIOTMIO, HE JOIYCKAaeT
€€ MCIOJIb30BaHU 1 MHBIMM JIMLIAMU, KpoMe cyaa. B To xxe Bpems,
(popmasibHO B chepe rpaxIaHCKOro Mpasa HeT MPsSIMOTo 3aripeTa
JUIs1 KCTIOJIb30BaHU I aHAJIOTUU M HEMIOCPEACTBEHHBIMU YUYACTHU-
KaMH SKOHOMUYECKHUX (TPaKJAHCKUX) OTHOIICHHM.



1.3. Buabl apouTpakKHOTO
CyAONPOMU3BOACTBA U CTA UM
apONTpaKHOIO Mmpolecca

3amura rpaxjgaHckux npaB B Poccuiickon denepanmu ocy-
IIECTBIISIETCS B YCTAHOBJIEHHOM TOPSIIKE CyAaMU OOILEel 10pHc-
JIUKIUH, apOUTPAKHBIMU CyJaMU, TPETEHCKUMU CYJaMU U B a1~
MUHHCTPATUBHOM TIOpsijIKe. ApOUTpakHbIE CYIbI IO OTHOIIE-
HUIO K CygaM OOIIed IOPUCTUKIIUN SBJISIIOTCS CHelUaIbHBIMU
CylaMM, TaK Kak OCYIIECTBJISIIOT MPAaBOCYAHE MYTEM PacCMOT-
PEHUS M pa3pelleHrs] SKOHOMUYECKUX CIIOPOB, BO3HUKAIOIINX
MEXly OpraHu3alusMy (I0pUAUYECKMMU JIULIAMU) U TpaXJaHa-
MU-TTPEANPUHUMATEIISIMU.

[Mopsi1oK MPOU3BOICTBA B ApOMTPAKHBIX CYJax ONpeAeseTcs
AIIK P®, xoTopblil ycTaHABIMBAET IpoliecCyaibHyI0 (hopMy jie-
sarenbHOCTH cyfa. CrenoBaTenbHO, apOUTPaXHBINA MIPOIIECC eCTh
YCTaHOBJIEHHAsI HOpPMaMK apOUTPaKHOTO TPOIIECCYaTbHOTO Ipa-
Ba (hopMa AesITeIbHOCTH apOMTPaKHOTO Cy/la, HallpaBJIeHHAs Ha
3aLIUTY OCHAPUBAEMOI0 WJIM HAPYIIEHHOTO IIPaBa OpraHU3aluu
U rpaxJaH-NpeArnpuHUMaTesieil. ITo — CUCTeMa MOCIe10BaTE b-
HO (ITOCTaJUIHO) OCYIIECTBIISIEMbIX MTPOLIECCYATbHBIX JACUCTBUI
10 PACCMOTPEHMIO U Pa3pellieHrI0 KOHKPETHOTO Jiena. s Tlpen-

26 Cm.: ApGutpaxusiii pouecc / [lox pen. M. K. Tpeymaukosa. — M., 1998. — C.
11; Apourpaxnsiii mporecc / ITox pen. B. B. fIpkosa. — M., 2001. - C. 18.



METOM apOUTPaKHOTO MPOIIECcCca SBJISIOTCS SKOHOMUIECKHUE CTIO-
pHl M MHBIE JIeJIa, OTHECEHHbBIe 3aKOHOM K KOMITETEHIMH apOuT-
PaKHBIX CY/IOB.

dopma, B KOTOPOW MPOUCXOOUT JEATETBHOCTh MO 3alluTe
1paBa, UMEHyeTcs npoueccyaibHol opmoi. [IporieccyanbHas
(popma BbICTYIMAET B KaueCTBe MEXaHW3Ma JOCTHKEHUS 3aKOH-
HOCTU B TIPABONPUMEHUTEIPHON JIEATETIBHOCTH apOUTPaKHBIX
CY/IOB.

ApOutpakHas nporieccyanbHast (hopMa XapakTepu3yeTcs:

a) 3aKOHOJIATENIbHOM yperyJIMpOBaHHOCTHIO;

6) MMIIEPaTUBHOCTHIO MIPABOBBIX HOPM;

B) 0053aTeJbHOCTBIO y4YacTHsl B KauyecTBE OJHOTO W3
CYOBEKTOB apOMTPaKHOTO Cy/a;

I') TPeJoIpe/IeIeHHOCThI0 MPOIeCCyabHbIX JENCTBUI
HOpPMaMH TpaBa;

1) IPaBOBBIM XapaKTEpOM JIEHCTBUI.

[MonsTre apOMTpaXXHOTO MpOIECCa B TEOPUH M TPAKTHKE
OTOXJIECTBIISIETCSI C TIOHATHEM CyIoIlpon3BoncTBa. 27 Kak yxe
ObLIO OTMEUYEHO, apOUTPaKHbIA MPOLIECC eCTh YCTAHOBJICHHAS
HOpPMaMu apOUTPAKHOTO MPOIIECCYyaTbHOro TpaBa (opma jes-
TETBHOCTH apOUTPaKHOIO CyJa MO PACCMOTPEHMIO U pa3pellie-
HUIO KOHKPETHOTO fiena. Takum o6pa3om, 37ech pedb UIEeT O CY-
JOIPOU3BOICTBE B APOUTPAKHBIX CYAaX.

" Moustne apOUTPaKHOTO MpoLiecca B HAYKe TPAKTYeTCs TaKKe KAk IOHATHE Of1-
HOMMEHHOH OTpACiH MpaBa, Kak HayKa, Kak ydeOHast AUCHUILIAHA. [Ipyu TpakTOBKe
apONTpPa’kHOTO TIpoliecca Kak OTPaciy MpaBa NMEIOTCS B BULY JIEHCTBYIOIIE HOPMBI
npaBa, a KaK y4eOHOH AUCIUIUIAHBI — TaKXKe UCTOPHS, KOHLIETIINS, PaKTHKa U JIp.



3agayaMu CyIONTPOM3BOACTBA B ApOUTPAXKHOM Cy/ie SIBIISIIOT-
Cs1 3allUTa HAPYIIEHHBIX WM OCMIApPUBAEMBIX MPAB U 3aKOHHBIX
WHTEPECOB I0PUINYECKUX JIUII U TPpax/iaH B cepe npearnpuHu-
MaTeJIbCKOM WJIM MHOW SKOHOMUYECKOU JIeATeTbHOCTH, oOecre-
YeHHUe JOCTYITHOCTH MTPABOCYIM S, CIIPABEITIMBOTO pa3ouparesib-
CTBa JIeJ1, a TaKXkKe COAEUCTBUE YKPEIUIEHUIO 3aKOHHOCTH U TIpe-
JOYIPEKACHUIO PaBOHAPYILIEHUH B YKa3aHHOU cpepe.

3aKOHOJATENILCTBO O CYJONPOU3BOJICTBE B ApOUTPAKHBIX CY-
JlaX YCTaHABJIMBAET MOPSAJOK PACCMOTPEHMs JeJ MO IKOHOMMU-
YECKUM CIIOpaM, BOHUKAIOIIUM U3 TPaXJAHCKUX, AIMUHHUCTPA-
TUBHBIX M WHBIX MpaBOOTHOIeHUd. HecMoTpsi Ha pa3HooOpa-
3ue xapakrtepa ey AIIK P® 1995 r. npegycmarpuBan enuHbin
MCKOBOW TIOPSIIOK pacCMOTpPEHUs Jiel B apOUTpakHOM cyrne. B
HEM OTCYTCTBOBAJIO JeJIEHUE CYIOIPOU3BOACTBA HA OTAEJIbHbIC
BujibL2® B cBa3u ¢ atum B. B. SIpkoB oTmeuaer, 4to eIUHCTBO
IIPABOBOTO PEIIaMEHTa /1J1s1 BCEX CIIOPOB, BO3HUKAIOIIUX U3 KO-
HOMMYECKHX OTHOIICHMH, OIpaBaaHHo.?’ BmecTe ¢ TeM OH ofI-
HOBPEMEHHO CUMTAET, YTO B MOPS/IKE apOUTPaKHOTO CYIOMPO-
W3BOJICTBA PACCMATPUBAIOTCS TaKke Jesia, BOSHUKAIOIINE U3 aJl-
MUHHCTPATUBHBIX (00 00KaJIOBAHUM OTKA3a B TOCY/IAPCTBEHHOM
perucTpaiyy) U MHbIX MpaBoOTHoOIIeHU:. K nocieHumM oTHOCH-
JIUCh JIeJ1a, BO3HUKAIOIINE U3 HAJIOTOBBIX OTHOIIEHHUH, JIeJia OCO-
60ro mporn3BoICTBa (00 yCTaHOBJIEHUH (PAKTOB, UMEIOIINX I0PH-

28 Cw.: I'paxnanckoe nponeccyasbHoe rpaso Poccuu / Ton pen. M. C. HlakapsH. —
M., 1999. - C. 25.

2 Cm: ApGutpaxusiii npouiecc / Ion pexn. B. B. fApkosa. — M., 2001. — C. 23-24,



JMYeCcKoe 3HaYEeHHe), Jejla O HECOCTOATEeIbHOCTH (0aHKPOTCTBE)
IOPUINYECKUX JIMIL Y TPaX/JIaH 1 Jp.

[lopsAnok paccMOTpEeHUsI YKAa3aHHOM KaTeropuy e Cylle-
CTBEHHO OTJIMYAJICA OT MOPSAJKA paCCMOTPEHMS A€ MO CIOPaM,
BO3HUKAIOIIUM U3 TPAkKJIAHCKUX MPaBOOTHOMIeHu. Ha 310 06-
pamanoch BHUMaHME TakkKe B APYrux ydeOHukax.’’ Takum o00-
pa3oM, I0pUAMYECKOE 3aKpeIJIeHUe JIeJIeHrs] apOUTPaKHOIO Cy-
JONPOU3BOJICTBA HA OT/IENbHbIE BU/IBI CTAJIO pealbHON HEOOXO-
JUMOCTBIO.

B crarbe 4 HoBoro ATIK P® (1. 4) 3anmcano, 4to oOpaiieHune
B apOMTPaKHBIN Cy/I OCYIIECTBIsIeTCs B (popme:

4 VCKOBOTO 3asiBJIEHHSI TI0 KOHOMHUYECKHM CIOpam
M UWHBIM  JejlaM, BO3HUKIIUM W3  TPakIaHCKUX
MPaBOOTHOIIIEHU;

L4 3asBJICHUS 110 Jenam, BO3HHUKIIAM
nu3 a/IMMHUCTPATUBHbIX 4 WHBIX MyOTMYHBIX
MPABOOTHOIIIEHUH; IO JielaM O HeCOCTOSATEIbHOCTH
(6aHKpOTCTBE); TIO IeIaM 0cOOO0TO TIPOU3BOJICTBA U T. 1.

O neneHur apOUTPaXKHOTO CYAOIPOM3BOJICTBA HA OT/JC/IbHbIC
BUJIBl MOKHO CJIEJIaTh BBIBOJI TaKKe M3 coAepxkaHus cT. 28-33
AIIK P®. CornacHo ct. 28 apOuTpakHbIe CylIbl PACCMATPUBAIOT
B MOPSIJIKE MCKOBOTO MPOU3BOACTBA BO3HUKAIOIIUE U3 TPaXIaH-
CKMX MPABOOTHOIIIEHU SKOHOMUYECKHE CIIOPbI U Jpyrue Jena,
CBSI3aHHBIE C OCYIIECTBJIEHUEM MPEITPUHUMATEICKOW U MHON

30 Cw.: Apburtpaxuslii npouecc: Yueonuk / Ilox pen. M. K. Tpeymrnkosa. C. 16—
18 u ap.



9KOHOMUYECKOU IEATEIbHOCTH I0PUANYECKUMU JTUIIAMU U UH/U-
BUAYQJIbHBIMU TIPEIITPUHMMATENISIMU, 2 B CIydasix, IPeaycMOT-
penHbix AIIK P® u ¢enepaipHbIMM 3aKOHAMU, TPYTUMU Opra-
HU3ALUAMU U IPaXJIaHAMU.

K BeneHmio apOMTpaXHOrO Cy/la OTHECEHbI TakXke aefa 00
OCIApUBAHUY HOPMATHBHBIX 1 HECHOPMATUBHBIX AKTOB, 00 a]IMH-
HUCTPAaTHBHBIX HAPYIIEHHUX, O B3bICKAHUM 00S3aTeJIbHBIX ILJIa-
TeKEeW W ApYyrue Jesa, BO3HUKAIUIME U3 aIMUHUCTPATUBHBIX U
WHBIX IMyOJIMYHBIX TPABOOTHOIIIEHHI, KOTOPbIE PACCMATPUBAIOT-
¢ B MOPSAAKE aIMUHUCTPATUBHOIO CyIONPOU3BOACTBA (CT. 29
AIIK P®).

ApOuTpakHble Cyabl paccCMaTpUBAIOT B MOPSJIKE OCOOOro
MIPOM3BOICTBA Jiesia 00 YCTaHOBJIEHUH (DAKTOB, UMEIOIIHUX I0pPH-
JIMYECKOe 3HAUEHUE 1151 BOSHUKHOBEHUS1, U3MEHEHUsI U ITPeKpa-
IIeHWs] TpaB OpPraHU3alvidi U TpakaaH B cdepe mpearnpruHruMa-
TEIbCKOM ¥ MTHOM SKOHOMMYECKOU JedaTeabHOCTH (CT. 30).

Takum 0Opa3oM, MPOM3BOIACTBO B apOUTPAXHOM CyJie Tep-
BOI MHCTAHIINH JIETaJIbHO COCTOUT U3 TPEX BUJIOB: UCKOBOE MPO-
M3BOJICTBO, MTPOM3BOJACTBO MO J€jaM, BOSHUKAIOIIUM U3 aMU-
HUCTPATUBHBIX Y UHBIX MyOJMYHBIX MPABOOTHOIIEHUH, a TaKxke
ocoboe (beccropHoe) MTPOU3BOJICTBO.

OnHako HeJb3s1 HE YYUTHIBATh, YTO ApPOUTPaXHBIN MPOIIEC-
cyasibHbIN Kofieke P® Takke perynmmpyer MmopsoK paccMoTpe-
HUS i 00 OCTIapMBaHUU pellleHnid TPETEHCKUX CYJOB U O BbI-
Jlaue UCTIOIHUTEIIbHBIX JIMCTOB HA MPUHYIUTEbHOE UCTIOIHEHHE
peleHni Tpeterckux cyaoB (1. 30); nen o Npu3HaHUM U MpU-



BEJCHUHU B WCIOJHEHUE PEIICeHWH WHOCTPAHHBIX CYAOB U MHO-
CTPaHHBIX apOMTpaXHBIX perreHnd (1. 31); Oen ¢ yJactuem
MHOCTpaHHbIX JuIL (paszen 5). Kakopa ke nmpupoaa npou3Boj-
cTBa 1o 3TuM AenaMm? Kak u3BecTHO, BUIbI CYIONPOU3BOACTBA
0OYCJIOBJIEHBI TTPEIMETOM U METOJIOM PEryJIMPOBaHUSI MaTepH-
QJIBHBIX OTHOIIIEHHH, KOTOPBIE SIBJISIOTCS IIPEJMETOM apOuTpaK-
HOTO CyIeOHOTO Pa30MpaTesIbCTBA U BBI3BIBAIOT OCOOEHHOCTU MX
npouenypsl. MarepuanbHO-ITPaBOBbIE OTHOILIEHU S SIBJISIIOTCS OC-
HOBOMH JIeJIeHUsI CyJOIPOM3BOICTBA HA OTJeJbHbIe BUIIbL. Kax-
JbIi BU]L CY/IONTPOM3BO/ICTBA UMEET CBOIO IMPOLIECCYANIbHYIO CYII-
HOCTb. BuJ| Cyn0onpou3BOACTBA — 3TO pEryjiIupyemMblii HopMaMu
IIPOLIECCYAJIBHOTO ITpaBa MOPSIOK PACCMOTPEHU S OIIPEIEIEHHON
KaTeropuu JIej1, CXOIHBIX 110 CBOEH MaTepraJIbHO-TTPABOBOU MPHU-
pone.>!

W3 cka3zaHHOTO clieyeT cesaTh BbIBO/, UTO HE BCE COBOKYII-
HOCTHU MPOLIECCYATbHBIX HOPM, YCTaHABIMBAIOIINX OCOOEHHOCTU
TeX WM MHBIX KaTeropui nie, 00pa3yioT BUAbI CYJOIPOU3BO/-
ctBa. OHM MO CBOEW MPUPOE OTHOCATCSA K OJHOMY M3 U3BECT-
HBIX BUJIOB CYJONPOM3BOACTBA. B yacTHOCTH, MPOM3BOACTBO C
y4acTUeM MHOCTPAHHBIX JIMII MOXET Mprodpecty (hopMy MCKO-
BOT'O WJIM MHOTO BUJA CYAONPOU3BO/ICTBA.

Craauu apouTpakHoro npouecca. [lestensHoCcTh apOnT-
PaXKHOIO Cy/la MO PACCMOTPEHUIO M Pa3pelleHUI0 MOIBEI0M-

31 Yeuom . M. Heuckosble npousBoactsa. — M.: IOpunuueckas jmreparypa,
1973. — C. 3-7; Kypc coBeTckoro rpaxaaHcKoro npoueccyaibsoro npasa B 2 1. T. 1/
Ion pen. A. A. MenbHukosa. — M.: Hayka, 1981. — C. 127.



CTBEHHBIX EMY CIIOPOB OCYUIIECTBJISIETCS B ONPE/IEIEHHON JIOTH-
YECKOW MOCJIEAOBATENIBHOCTH, MO cTagusM nponecca. Craauen
apOUTPaKHOTO MPOIIecca Ha3bIBAETCSI COBOKYITHOCTh TIPOIIECCY-
aJIbHBIX JEWCTBUM, HAMpPaBJICHHBIX K OMHOW OJVIKAMIIEH IMpo-
1ieccyabHOM e, bikanimas 1enns JeCTBUH apOUTPaKHOTO
Cy/la B KaXJI0M CTaJMA UMEET CreUU(PUIECKUN XapaKkTep: CBOU
3aJjaui, CyObEKTHBI COCTaB U METO/bl OCYyIIeCTBIeHUs. B ap-
OUTpaKHOM ITpoliecce, Kak M B IPakJIaHCKOM ITpoIiecce, MOXKHO
BBIJIEJIUTH Cliefytonye ctaauu. [lepas cragus — BO30ykIeHNEe
npousBoAcTBa 1o aeny (ct. 125-127 AIIK P®). /11 Bo3Oyxe-
HUS JIaHHOW CTaJNK HEOOXOIMMBITIOAaYa OIHUM W3 JIUII, Tiepe-
yrciieHHbIX B cT. 4 AIIK P®, nckoBoro 3agBieHus ¢ coomoae-
HUEM IIPaBUJI, yCTaHOBJIEHHBIX B cT. 125—-127 AIIK P®, u BbiHe-
CEHME OIPENEICHUS CYIbEN O MIPUHSATAN UCKOBOTO 3asIBJIEHUS K
NpOU3BOACTBY apoutpaxHoro cyaa (cr. 127 AIIK P®). [1pu Ha-
JIMYUY K TOMY OCHOBAaHUI apOUTPaXKHBIH CY/IbsI MOKET OCTABUTD
UCKOBOE 3asiBiieHue 0e3 apmkenus (ct. 128 AIIK P®) unu Bo3-
BpaTUTh UCKOBOE 3asiBiieHne 6e3 paccmotpenus (cr. 129 AIIK
P®D).

[ocne BO30YkAeHUs iea B apOUTPaKHOM CYJIE Clie/iyeT BTO-
pasi cTajiusi — MMOJAroTOBKA Jiefia K cyaeOHOMY pa3OupaTenbCTBy. B
ct. 133 AIIK P® 3akoHOAaTenb OnpeaeiniI Uelb U 3a1a4u MOjI-
TOTOBKHM Jiesia K cyneOHoMy pazoupatenbetBy. Llenb 3o cra-
i, 1o maeHuto C. JI. [lertsapeBa, COCTOMT B TOM, 4TOOBI 0Oec-
MEYMTh MPABUJIBHOE W CBOEBPEMEHHOE pa3pellieHue Jena Cy-



1oM.32 Co cKa3aHHBIM MOKHO COIJIACUTRC, 3a1a4aMU ITOATOTOB-
KU SIBJISIIOTCS: OMpees/ieHe XapaKTepa CIOPHOTo MPaBOOTHOIIIe-
HUs1, TIO/JIEKAINEr0 MPUMEHEHUI0 3aKOHO/IaTeIbCTBA, pas3pellie-
HHMEe BOMpoca 00 YYaCTHHUKAxX apOMTPaXKHOTO Mpoliecca, OKas3a-
HUE COIEWCTBUS JIUIaM, YYACTBYIOIIMM B JIeJie, B TIPEI0CTaBIIe-
HUH HEOOXOIMMBIX JOKa3aTeJIbCTB; MPUMHUPEHUE CTOPOH. 3aja-
YU U COiepKaHKe MOArOTOBUTEIbHBIX ASUCTBUIA B apOUTPAKHOM
CyJIe HECKOJIbKO OTJIMYAIOTCS OT 33124 U COfIEPKaHUsI OATOTOBU-
TeJIbHBIX JeUCTBUU B CyJax OOIel I0PUCTUKITUN. ITO 00YCIIOB-
JIeHO cretnu(uKoN CyOBEKTHOTO COCTaBa, XapaKTepoOM IpaBo-
OTHOIIIEHW, SBJISIONIUXCS TPEIMETOM Cy1eOHOro pa3oupareib-
crBa. O MOAroTOBKE Jief1a K CyleOHOMY pa3OMpaTesibCTBY CYyabs
BBIHOCHT ONpe/ieNieHre, YKa3aB JeCTBUSI, KOTOPbIe HEOOXOIUMO
COBEpIIUTH JIMIAM, YYACTBYIOIIMM B IeJie, U CPOKU UX COBEpIIIe-
HUSI.

[MoaroroBka aena K cyneOHOMY pa30MpaTebCTBY 3aBepIlaeT-
Cs1 POBE/IEHUEM TIPEJIBAPUTEIIHHOTO Cy/IeOHOro 3aceiaHus (CT.
136 AIIK P®), ecnu AIIK P® e ycranasnuBaet unoe. B npesn-
BapUTEJIbHOM CyIeOHOM 3aCe/ITaHUM CY/Ibs1, IPU3HAB JICJIO TIOI0-
TOBJIEHHBIM, BBIHOCUT OIpe/ie/ieHe O Ha3HAYEeHUH JieJia K cy1e0-
HOMY pa30MpaTesbCTBY.

OcHoBHas cTagusi apOMTPaKHOTO Tpoliecca — cyneOHoe pas-
ouparenbctBO (cT. 152-176 AIIK P®). 3Hauenue naHHON CTa-
JIMU OTpe/IeNsieTCsl TeM, UTO B Hell paccMaTpuBaeTcs M pa3peliia-
€TCsI CIOP TIO CYIIECTBY, JIAETCSI OKOHYATEILHBIM OTBET HA 3a51B-

32 Cwm.: ApGurpaxusiii npouiecc / Ion pexn. B. B. Apkosa. — M., 2001. — C. 19.



JieHHble TpeOoBaHus B (hopMe cynedHoro pereHusi. B atoii cra-
Iy HanOoJjiee TMOJTHO PeaTn3yloTCs TPUHIIUIBI apOUTPAKHOTO
MIPOIIECCYaAJIbHOTO TIPaBa, UCCIIEAYIOTCS JOKA3aTeIbCTBA U JIaeT-
csl UM OIleHKa. Pa30ouparesbCTBO Jesia MPOUCXOaUT B (hopMe Cy-
neOHOro 3aceiaHusl. B MCKITIOUMTENBHBIX CITydasx cyaeOHoe 3a-
CelJaHre 3aKaHIMBaeTCs1 Oe3 pa3oupaTesbCTBa Jiesia IO CYIIECTBY
IyTeM BBIHECCHHUSI OTIPE/Ie/ICHsI O TIPEKPaIliCHUN POU3BOJICTBA
10 JIeSTy WM 00 OCTaBJICHUM 3asiBJICHUsT O€3 paCCMOTPEHHUSI.

YkazaHHbIe CTaJMHA HEOOXOIMMBI JIJTs apOMTPasKHOTO MPOIIeC-
ca TIpY pacCMOTPEHUH KaxkJoro jena. OHu 00beUHSIIOTCS O]
0OIIMM Ha3BaHWEM MPOU3BOJCTBA B Cy/e NIEPBOW MHCTAHITUM.

B apOurpaxHOM Iporiecce TakXke CYIIECTBYIOT CaMOCTOS-
TeJIbHbIE CTaJUM TIO TIePeCMOTPY CyleOHBIX aKTOB (pelleHHUH,
OIpENICIEHU ], IOCTAHOBJICHUN )

a) cragusi afne/uLSIIUOHHOIO  MpOW3BOACTBA  (CT.
257-272) npegHa3HaueHa MJid IPOBEPKM 3aKOHHOCTH
U OOOCHOBAaHHOCTM pEIICHW W OIpeieNieHud cyaa
NepBOil MHCTAHIMM, HE BCTYNMBIIMX B 3aKOHHYIO
ciwiny. JlormuHbiM OygeT CpaBHEHHE JAHHOW —CTaauu
apOUTPAXKHOTO TpOIecca CO CTAAUsAMM alesUISIIIMOHHOTO
M KACCallMOHHOTO TMpPOW3BOACTBA B Cydax oOOIei
IopucauKIK. He BCTynuBIIMe B 3aKOHHYIO CHITY pellieHUs]
Y OTIPe/IeNICHNsI MUPOBBIX CY/IEH CY/I0B OOIIIel I0PUCTUKITN
MOTYT TEepecMaTpuBaThCs B aANEUISILIMOHHOM TOPSIIKE,
a pemeHusi W oIpeaeneHust (eaepaabHbIX Cy/IoB, He
BCTYINUBIIIME B 3aKOHHYIO CHIIy, MOTYT MlepecMaTpUBaThCs
B KaccaulmoHHOM Topsigke. B ommume or ITIK P®



AIIK P® ycraHaBnuBaeT [UIsl peIIEHUN Cyda MEpBOU
MHCTAHIIMM, HE BCTYMUBIIMX B 3aKOHHYIO CHITY, €IUHBINA
NOPAJOK WX TepecMOTpa — arneUISIIOHHBIA TOPSIOK.
Takoe paznuuue OT4acTH OOYCIOBJIEHO OCOOCHHOCTSIMU
CHCTEM CYAOB OOIIeH I0PUCAUKIMKI U apOUTPAKHBIX CYI0B
Y PA3JIMYHBIMU NOAXOAAMU K OIPE/IENICHUI0 KOMIIETEHIIUN
cynoB. Kpome Toro, mmeror 3HayeHUE CYIIECTBYIOIIHE
TPaUIN;

0) cragusi KacCallMOHHOTO MPOMU3BOJCTBA IO MTPOBEpPKE
pellieHui, onpeeieHuil U OCTAHOBJIEHUH, BCTYUBIINX B
3akoHHYI0 cuity (cT. 273-291 AIIK P®);

B) CTaaus NPOU3BOACTBA IO MEPECMOTpPY PpeEIlEHUH,
OIpe/ieIeHUi ¥ TIOCTAaHOBJICHUH, BCTYNUBIIMX B 3aKOHHYIO
cuity, B opsiike Haazopa (cr. 292-308 AIIK P®);

r) CTajusi IO TEPEeCMOTPY MO BHOBb OTKPBIBIIMMCS
00CTOATEIbCTBaM CYIEOHBIX aKTOB apOMTPaKHOTO CyJa,
BCTYIMBILUX B 3aKOHHYIO cuiy (cT. 309-317 AIIK P®).

3aBeprianinei cTaaueil apOMTPakKHOTO Mpolecca SBISIeTCS
UCTIOHUTENTbHOE TPOM3BOACTBO.>* CyneOHbIe aKThl, BCTYIHB-
M€ B 3aKOHHYIO CHJTY, UCIIOJHSIIOTCSI BCEMH TOCYAapCTBEHHbI-
MU OpraHaMu, OpraHaMy MECTHOTO CaMOYIIpaBJIeH!s1, OpraHu3a-
[WSIMH, TOJDKHOCTHBIMY JIMLIAMU M TPakJaHAMU Ha BCE Teppu-
topumn Poccuiickonn ®enepauuu. AITK P® He pernamentupyer,
10 CYIIECTBY, OPSAOK UCTIOJTHEHUSI peLIeHUI apOUTPaXKHBIX CY-
JI0B, €0 HOPMbI UMEIOT OPraHU3alMOHHBIN XapaKTep U peryJiu-

33 Ap6urpaxusiit mporiecc / Ion pen. M. K. Tpeymaukosa. — M., 1997. — C. 14,
Anoxun B. C. ApdutpaxHoe npolieccyaibHoe npaso Poccun. — M., 1999. — C. 425.



PYIOT IPOLIECCYAJIbHBIE BOITPOCHI, BO3HUKAIIIKE B CBA3U C BbLJIA-
Yel UCTIOJIHUTEJIBHOTO JIMCTA U B XOZI€ TPUHYAUTENIBHOTO UX UC-
nonHeHud (ct. 318-332 AIIK P®). B cBs3u ¢ 3TUM He BCe aBTO-
PBl pacCMaTpUBAIOT UCIIOJTHUTEIBHOE ITPOU3BOJCTBO B KAYECTBE
CTaguy apoOUTpPaXHOTO Mporecca. >

JIeICTBUTENILHO MCHONHUATENIBHOE MPOU3BOACTBO PEIIAMEH-
tupyercst He AIIK P®, a ®enepanbHbiv 3akoHOM «O0 UCTIOTHU-
TEJILHOM ITPOU3BOJCTBE». B COOTBETCTBUYM C 3TUM 3aKOHOM ap-
OUTpaXHBIE CYIbl HE SIBJISIIOTCS YYACTHUKAMHU (CYOBEKTaMM) OT-
HOIIIEHUW TI0 MCTIOJTHEHUIO UX aKTOB. BmecTe ¢ TeM apOuTpax-
HBIE CY/Ibl BBITIOJHSIOT OINPE/IEIeHHbIE KOHTPOJIbHbIE (DYHKIIWU.

Bce HazBaHHbIe cTaguy apOUTPaKHOTO Mpoliecca (o rnepe-
CMOTpY CYIeOHBIX aKTOB, UCIOJHUTEIbHOE MTPOU3BOACTBO) Ha-
3BIBAIOTCS (PAKYJIbTATUBHBIMU CTA/IUSIMH, T. €. HE SIBJISTIOTCS 00sI-
3aTeJIbHBIMU, a 3aBUCAT OT BOJIEU3bSABJICHHUS JIUL], yYACTBYIOLINX
B JIEJIE.

3* O Apros B. B. Konuenius pechopMbl IPUHYIUTEILHOTO UCHIONHEHUs B cepe
rpaxJaHcKou ropucaukumy // Poccuiickuil jopuaueckuil kypHai. — 1996. — Ne 2. —
C. 36-37; Banees /]. X. IlpoueccyaspHble rapaHTUU [1PAB I'PAXIaH U OpraHU3alyil B
UCTIOJIHUTENBHOM Tpon3BoacTBe. — Kazanp, 2001. — C. 6.



1.4. Cucrema apOUTPaKHOTO
NpoIecCcyaJbHOro mpaBa

B oOmieli Teopuy mpaBa Imoj CUCTEMOM TpaBa IMOHUMAETCs
ofpesieieHHasl ero CTPyKTypa (CTpOeHHe, OpraHu3ailus, pac-
MOJIOKEHUE YacTell), KOTopasi CKJIAIbIBAeTCsl OOBEKTUBHO, Kak
OTpa’keHHe PeabHO CYIIECTBYIONINX U Pa3BUBAOIINUXCS 0OIIe-
CTBEHHBIX OTHOIIICHHH. >

ApOuTpaxkHoe mporieccyalbHOe MPaBo, SABIASICH CAMOCTOSI-
TeJIbHOM OTPACIIBIO IIPaBa, UMEIOITel CBOM MpeIMET U METOJ ITpa-
BOBOT'O PETYJIMPOBAHMUS, OTJIMYAETCS] OTHOPOJHOCTHIO U TIEJIOCT-
HOCTBIO CBOETO COCTaBa M, CJIE/IOBATENILHO, OJKHA OBITh, KaK U
JpyrHe OTPaciiv MpaBa, BHyTPEHHE COIJIACOBAHHOW CUCTEMOM. 3

C punocopckoil TOUKM 3peHUsl CUCTEMa — KOMILIEKC B3au-
MOCBSI3aHHBIX 3JIEMEHTOB, COCTAaBJISIIOIIMX E€JUHOE Iiesioe. Ap-
OUTpakHOE TPOIecCyaTbHOE MPaBO KaKk CHCTEMHOEe 0Opa3oBa-
HHUE UMeeT COOCTBEHHYIO CTPYKTYPY, COCTOSIIIYIO U3 B3aUMOCBSI-
3aHHBIX 97IeMEHTOB. Ha ero cTpykTypy OKa3bIBalOT BIMSHUE Je-
JieHue apOUTPaKHOTO TpoIiecca Ha CTaAWud, B3aMMOICUCTBUE U
B3aMMHBIE CBSI3U C APYTMMH OTPAC/ISIMU MPaBa u T. 1.

3 Cm.: I0Opuanyeckas sumkonenus / [ox pen. M. FO. Tuxomuposa. — M., 2001. —
C. 790; O6ast Teopust mpaea u rocyaapcrsa / Ilon pen. B. B. JIazapesa. — M., 2001. —
C. 208-210.

3% Cw.: Llepcmiox B. M. CucteMa rpakIaHCKOTO MPOLECCYATHOTO Tpasa. — M.,
1989. - C. 6-7.



Cucrema apOUTPaXHOTO IMPOIECCYaNbLHOTO TpaBa yCJIOBHO
COCTOWT M3 00IIel U 0coOeHHON Jacteit. OOIIyIo 4acTh 00pasy-
10T HOPMbI ¥ HHCTUTYThI apOUTPaXHOTO MPOIECCYATLHOTO Tpa-
Ba, JIEMCTBUE KOTOPHIX PACIIPOCTPAHSIETCs] MPAKTUYECKU Ha BCe
peryaupyemble JAaHHOW OTPACIIbIO TpaBa MPoIecCyalbHbIE OTHO-
mreHusi. Cpeiu STUX WHCTUTYTOB BBIJIENISIETCS] € OCHOBHOW 00-
WA UTHCTUTYT, UMEIOIIUI o0IIe3aK peruisionuii xapaktep. Bee
o0I11Me HOPMbI M MHCTUTYTHI 3aKperuieHbl B pazjese «Oo1ue rno-
noxenusi» AIIK P®. OcHoBHble 00IIME UHCTUTYTH OpraHM3a-
LIMOHHO 3aKperuieHsl B 1. 1 «OcHoBHbIE nonoxeHus» AITK PO.
B Heli comepxkarcst HOpMBI-3a/1a41, HOPMBbI-TIPUHIIAIIBI, HOPMBI
0 3aKOHOJIaTeJIbCTBE, O CYOIPOM3BOACTBE U JIPYTMe OCHOBOIIO-
Jaraioniyie HopMbl. B Ipyrux riaBax 3akperuieHsl oOIue HOp-
MBI U MHCTUTYTHI O COCTaBe Cy/Ia, O TOIBEZIOMCTBEHHOCTH U TOJI-
CYIHOCTH, O JIMIaX, YYACTBYIOIIMX B Jejie, U 00 MHBIX Y4acT-
HUKaX apOMTPaKHOTrO Ipoliecca, O MPeICTaBUTENbCTBE, O IOKA-
3aTeNIbCTBax, 00 00ECIIEUNTENILHBIX MepaxX apOUTPaKHOTO Cy/a,
0 CyIeOHBIX pacxojiax, O MPOIEeCCYaTbHBIX CPOKAX, O CYAeOHBIX
mrpadax, 0 CyaeOHbIX U3BEIICHUSIX U .

HopMmbl 1 MHCTUTYTBI OCOOEHHOW YacTh apOUTPaKHOTO IMPO-
IIECCYAJILHOTO TPaBa PEryIupyIoT OTAEIbHbIE CTATUN apOUTpPaXK-
Horo mporiecca. OHM KOHKPETU3UPYIOT U ACTATU3UPYIOT HOP-
MBI U THCTUTYTBI OOIIEH YacTh apOMTPasKHOTO MPOIECCYaTbHOTO
npaBa. OcoOEHHYI0 YacTh MPECTaBIISIOT HOPMbI U UHCTUTYTHI
O TIpeIbSIBJIEHUH UCKA U O BO3OYKJICHUU MPOU3BOJICTBA TIO Jie-
JIy, O TIOATOTOBKE JIeia K CyIeOHOMY pa30UpaTtelibCTBy, O Cyaeo-



HOM pa30MpaTebcTBe, O PEIIeHUH W ONpee/IeHU apOUTpak-
HOT'O CyJa, O MPOU3BOJICTBAX MO MEPECMOTPY PEIIeHU! B are-
JIIMUOHHOM, KaCcCAIlMOHHOM Y Ha/I30PHOM TOPSIIKE, a TaKKe 10
BHOBb OTKPBIBIIMMCSI OOCTOSITENILCTBAM, 00 UCTIONIHEHUH Cye0-
HBIX aKTOB U JIp.

Hawubosnee 3HaUMMyI0 9acTh B UX YUCJIE COCTABJISIIOT HOPMBI,
peryaupylolye Mpou3BOACTBO B apOMTPAKHOM CY/Ie IIEPBOM NH-
craHimu. PaccmarpuBaeMasi 4acThb, B CBOIO OU€pe/ib, TAKXKe MO-
KeT ObITh MoJpa3esieHa Ha OOIIyI0 U ocoOeHHyo yactu. K nep-
BOW U3 HUX CJIe[yeT OTHECTU OOIIUe MpaBUia, PEryIupyloIiye
MCKOBOE TIPOM3BOJICTBO (32 MCKJIIOYEHUEM CHEIUaJIbHBIX Tpa-
BUJI), B YACTHOCTH O TIPHOCTAHOBJIEHUU TIPOU3BOJCTBA T10 JIETy,
OCTaBJICHUY 3asIBJICHUsI O3 paCCMOTPEHU S, PEK PAILICHUH TTPO-
W3BOJICTBA TIO JIeITy, Cy/IeOHOM pa3OupaTesibcTBe, CyaeOHOM pe-
IIIEHUH, OTIpe/IeJIeHUN apOUTPaXHOTO Cy/ia v JIp.

K crnenumanbHpIM HOpMaM M MHCTUTYTaM CJIAyeT OTHECTH
HOPMBI M COBOKYITHOCTb HOPM, OIPEIEIISIIONMX OCOOEHHOCTH
pacCMOTpeHHsl JieJl, BO3HHMKAIIUX W3 aIMUHUCTPATUBHBIX U
WHBIX MTyOJIMYHBIX IIPABOOTHOIIEHUH, 00 yCTaHOBJIEHUH (DaKTOB,
UMEIONINX I0PUINYECKOe 3HaYeHUEe, JeJ1 O HECOCTOSTEeTbHOCTH
(6aHKPOTCTBE), C YYaCTHEM MHOCTPAHHBIX JIUIL, 00 OCTIapUBAHUM
pelieHuil TPeTeUCKUX CYJOB M O BbIJaue WCIIOJTHUTEIIbHBIX JIH-
CTOB Ha MPUHYAMTEIILHOE UCTIOIHEHHUE PEIICHUI TPETEUCKUX CY-
JIOB, O TMIPU3HAHUY W MTPUBEJICHUU B UCTIOJIHEHHUE PEIeHU UHO-
CTPaHHBIX CYJIOB M apOUTpAXeN U Jp.



1.5. Me:xxoTpacJeBble CBSI3H
apOMTPaKHOro MpoIleccyajbHOro npaBa

Oo0masi xapakTepHCTHKA MeKOTPacjeBbIX CBsi3ell ap-
OMTPa’)KHOTO MPOIecCyaJbHOro mpasa. bymyun camocrosi-
TEJIbHOM IMPOIIeCCYaIbHOM OTpaciblo MpaBa, apOUTpakKHOE MPo-
LIeccyasibHOE MPAaBO TECHO CBSI3aHO C MHBIMU MTPABOBBIMU OTpac-
JISIMU ¥ UX OTAEJIbHBIMM YacTAMU. YKa3aHHasl B3aMMOCBS3b, HA
CYIIIECTBOBaHME KOTOPOH YKa3bIBAETCS B IOPUIMYECKOM JITEepa-
Type,*’ OCHOBBIBAETCSI HA CJIETYIOIIEM.

Bo-nepgvix, apOuTpaxHOE MPOIECCyaTbHOE TIPABO HAXOIUTCS
B €JMHOI CHCTEME OTEUYECTBEHHOTI'O MTPaBa, SIBJISIETCS €€ IeMEH-
TOM.

Bo-emopuix, IMEIOT MecTo 00IIue YepThl apOUTPAKHOTO TPO-
IIECCYaJILHOTO TIpaBa U MHBIX MPABOBBIX 00pa3oBaHuil. B vact-
HOCTH, OTMEUYEHHYI0 OOIIHOCTh MOXHO HaOMIOAaTh B IpeaMe-
T€ U METOJIe IPABOBOI'0 PETYJIMPOBAHUS ApOUTPAKHOTO MPOLIEC-
cyasbHOrO mpaBa. Tak, B y4eOHOH JnUTEpaType B METOofie pery-
JIMPOBaHUST ApOUTPAKHOTO MPOIECCYATbHOTO TpaBa BBIIEIISIOT

3706 s1oMm em., HanpuMep: ApOUTpaXHBIH rporiecc. YueOHUK 11 By30B. [lox pen.
npod. M. K. TpeymnukoBa. — M.: BEK, 1993. — C. 20; Anoxun B. C. ApOutpaxHoe
npoliieccyanbHoe npaBo Poccun: YueOHUK 1ist CTyl. BBICIL yueO. 3aBefeHuil. — M.:
I'ymannt. m3n. nentp BJIAJJOC, 1999. — C. 18; ApOuTpaxHslil mpouecc: Y4eOHUK
Ul 1opuauueckux By3oB U (dakyiasreros / Ilog pen. npod. M. K. TpeymnukoBa u
npod. B. M. lllepcrioka. 4-e u3a., uctipasi. u jgoi. — M.: T'opozen, 2000. — C. 26-27.



KaK MMIIEpaTUBHbBIC, TaK M JUCIIO3UTUBHBIE Havasa.>® [locnen-
HHe, KaK U3BECTHO, XapaKTePHbI U JJIsI JPYTUX IMPABOBBIX 00pa-
30BaHUii, B OCOOEHHOCTH ISl Tpa)kaaHCKoro mpasa. Kpome To-
ro, 3/1eChb MOKHO OOpaTUTh BHUMAaHUE U Ha TO OOCTOSITENIbCTBO,
4TO, KaK ¥ MHbIE TTPABOBbIe 00pa30BaHU s, ApOUTPAKHOE ITPOIIEC-
CyaJIbHOE TIPaBO MPU3BAHO 3AIUINATh U YACTHBIE, U TyOINYHbIC
uHTepechl. Hanpumep, o 3almre 4acTHBIX UHTEPECOB B apOUT-
Pa’KHOM IIPOLIECCE CBUIETEIbCTBYIOT HOPMbI O KOMIIETEHIIMH ap-
ourpaxueix cynos (r1. 4 AIIK P®). C apyroii ctopoHsl, 0 3a-
IUTe MyOIUYHBIX UHTEPECOB Pedb UJET, B YaCTHOCTH, B CT. 52
(yuacrue B Aejie IpoKypopa), B CT. 53 (y4acTue B Jiejie rocyaap-
CTBEHHBIX OPraHOB, OPIrAHOB MECTHOTO CAMOYTIPABJIEHU I U UHBIX
opraHoB), B § 1 m1. 25 (paccmoTpeHue nen 00 aIMUHUCTPATHUB-
HBIX MpaBoHapylIeHusx ), ri1. 26 AIIK P® (paccmorpenue aen o
B3bICKAHUM 00s3aTeNIbHBIX TUlaTexkel U Hajoro). KoneuHo, mo
HallleMy MHEHHUIO, B Ps1/IE CITyYaeB HEJIb3s1 YETKO pa3rpaHU4MBATh
3aIUTy YaCTHBIX U MyOJIMYHBIX UHTEPECOB B ApOUTPAKHOM MPO-
necce. CkaxeMm, MPHU PacCMOTPEHUM [eJ1 00 OCTIApUBAHUM pe-
IIeHUI aIMUHUCTPATUBHBIX OPTAaHOB O MPUBJICYCHUH K aJIMUHU-
cTpatuBHON oTBeTcTBEeHHOCTH (§ 2 1. 25 AIIK P®) onHoBpe-
MEHHO 3allUIIAITCS U YACTHbIE MHTEPECHI (HallpUMep, UMyIIle-
CTBEHHbIE MPaBa KOHKPETHOTO CYOBEKTa), U MHTEPECHI ITyOIny-
Hble (B YaCTHOCTH, TIPABOIOPSIIOK B COOTBETCTBYIOIIEH 00/1acTh
OOIIIECTBEHHBIX OTHOIIIEHUA).

38 Apburpaxssii nporecc: Yueonuk / Ilox pen. B. B. fprosa. — M.: IOpucrs,
2001. — C. 26-27. Aprop riassl 2 — B. B. fIpkos.



B-mpemuux, TaHHOE IPAaBOBOE 00OPa30BAHUE OMOCPEAYET OT-
HOCHUTEJIBHO CAMOCTOSITEIBHYIO CTAJUI0 B PAMKax €IUHOTO MPO-
1ecca MpUHYIUTEIbHOTO OCYILECTBIEHUS CyObEKTUBHOIO MTpaBa
WIN TIPUHYJUTENIBHOM peajln3allii MHTEpeca.

N3yveHne MeXoTpaceBbIX CBsA3el apOUTPaKHOTO MPOLECCy-
QJIBHOTO ITPaBa MO3BOJISIET YACHUTD €I0 MECTO B CUCTEME OTeYe-
CTBEHHOTO ITpaBa. Kpome Toro, 371€Ch ycMaTpuBaeTCs U BaXXHbIN
NPUKJIAJIHOM acnekT. Jleano B ToM, 4uTo 3(peKTuBHAA 3ainura
HAPYILIEHHBIX WM OCIIAPUBAEMbIX CYOBEKTUBHBIX IIPaB BO3MOK-
Ha TOJILKO IIPA COBMECTHOM MCIIOJIb30BAHUN PAa3HOOTPACIIEBBIX
NPABOBBIX CPE/ICTB, BKJIIOUYAs U ApOUTPaKHBIE MTPOIIECCyaTbHBIE.
B vactHocTH, MaTepraibHOe CyObeKTUBHOE ITPABO MOKET 3alllu-
1aThCs KaK MaTepUaIbHBIMU IIPAaBOBBIMU CPEACTBAMU, TaK U €0
NPUHYAUTETBHOE OCYIIECTBICHHAE MOXKET OBITh MTOAK PEIUICHO Ta-
KO Ba)KHOM MpoliecCyalbHOIN rapaHTHel, Kak MPUHSTHAE apOuT-
PaXHBIM CYIOM pa3iIMuHbIX oOecnieunTesbHbIX Mep (1. 8 AIIK
P®). Tlpu 3TOM O cBOEMY XapakTepy OOeCIeuuTeTbHbIE MEPBI
MOTYT OBITh MaTepUATLHO-TTPABOBBIMH, HAIIpUMep, B (hopme 3a-
NIPELEHNS COBEPLIEHUS ONPEAEICHHBIX JEUCTBUM (OTUYXICHUE
MMYILIECTBA U MPOY. ).

Me:koTpacieBble CBSI3H apOMTPAKHOT0 MPoIeccyab-
HOI'0 NpaBa U NPaBOBOe peryJupoBaHue. MexorpacieBble
CBSI3U apOUTPAKHOIO MPOIECCYAIbHOrO MpaBa OTPaX)aloTcs Ha
BCEX CTaAMAX MPABOBOrO PETYJIMPOBAHUSA U BO BCEX JIEMEHTAX
€ro MEXaHu3Ma.

Bo-nepevix, 3T CBA3M OTPAKAIOTCA B IPAaBOBBIX HOpMax. Tak,



OTCBUIOYHBIE HOPMBI K apOUTPaKHOMY MPOIIECCYaTbHOMY 3aKO-
HozaresbCcTBy 3akperussioress B HK PO (1. 5 cr. 48, . 1 cr. 105
u T. 1.). Hanpumep, kak ycranosneno B 1. 1 cr. 105 HK PO, ne-
JIa O B3bICKAHMU HAJIOTOBBIX CAHKIIMM MO0 UCKY HAJIOTOBBIX Opra-
HOB K OpraHu3allysM U UHJUBUAYAJIbHBIM NPEAIPUHUMATESAM
paccMaTpuBalOTCs apOUTPAKHBIMU CYJAMHU B COOTBETCTBHH C ap-
OUTPaXKHBIM ITPOLIECCYaAJIbHBIM 3aKOHOAATEIHCTBOM P®.
Bo-émopbix, MeXOTpacieBble CBSA3M YCMaTpUBAIOTCS B I0pU-
nudeckux dakrtax. B yactHOCTH, B cooTBeTcTBUM C 1. 1 cT. 150
AIIK P® ocHoBaHMAMM [UIs1 NIPEKpAILEHUs POU3BOICTBA IO
Jiely BBICTYIAIOT OTJEJIbHBIE IPakKIAHCKO-TIPABOBbIE IOpUAMYE-
ckue (hakThl: JIMKBUIALMS OpPraHU3alvy, SBJSIOIIEUCS CTOPO-
HOW B JIeJie; CMEePTh IpakJJaHUHA, SIBJISIONIErocsi CTOPOHOM B Jie-
Jie, TIPU YCJIOBUH, YTO CIIOPHOE NIPABOOTHOILLIEHHUE HE JOMYCKAET
npasonpeeMcTBa. Kpome Toro, kak MexoTpaciaeBor I0puande-
CKUH (paKT MOXXHO OXapaKTepU30BaTh MOCTAHOBJIEHHOE apOUT-
PaXXHBIM CYJOM C COONIOEHUEM YCTAaHOBJICHHBIX MPOIIECCYaslb-
HBIX IpaBWI pelleHue. Takoe pelieHue, Harpumep, B cdepe
I'Pak1aHCKOTrO MpaBa MOKET BBICTYNATh KAK OCHOBAaHUE BO3HHUK-
HOBEHUSI TPaKAAHCKUX TIpaB u oosizanHocTel (11. 1 ¢T. 8 'K PD).
B-mpemuwux, paccmMaTpuBaeMble CBSI3U UMEIOT MECTO B Ipa-
BoOTHOIIeHHsIX. Kak m3BecTHO, copepkanue Jo00ro mpaBooT-
HOIIIEHUsT 00pa3yloT CyOheKTUBHBIE MpaBa U OO0S3aHHOCTH €ro
cropoH. [Ipu paccMOTpeHHMM apOMTpPaXHBIM CYIOM Tpax[IaH-
CKO-TIPAaBOBOT'O CMOpa TaKWe IMpaBa M OOSI3aHHOCTU TPaXkIaH-
CKO-IIPaBOBOI'0 XapakTepa MOTYT CJIE0OBATh U3 3aKJIIOYEHHOI'O



CTOPOHAMU U YTBEPKIEHHOT'O CYIOM MUPOBOTO cOriaieHus (TJI.
15 AIIK P®). [lanHbIfl BbIBOJ, MOATBEPKIAETCS TOTOKEHUSAMU
cr. 140 AIIK P®, rue, B 4acTHOCTH, 3aKpeIIeHbl MpaBujia O
coJiepKaHUM MHUPOBOIO corjiamieHusi. Takoe cornaiieHue, Ha-
pUMep, MOXKET COIEPKaTh CIIEAYIOIINE IPAkKAAHCKO-ITPABOBbIE
YCIJIOBUSI: O TIPOIIEHUH JIOJra, €ro MPU3HAHUK, 00 YCTYIIKe MPaB
TpeboBaHus 1 Tpod. COOTBETCTBEHHO, MOXKHO CJIeJIaTh BBHIBOJL O
TOM, UTO MUPOBOE COIIAIIEHHE MO I'PAKAAHCKO-TTPABOBOMY CIIO-
Py €cTh, MO CYIIECTBY, JOTOBOP, HO OOJIEUEHHBI B crienudu-
YECKYI0 ITpoleccyainbHyio opMy. JJaHHBIN JOrOBOp, B COOTBET-
CTBHMHM CO CJIOKUBIIUMCS B ITUBHJIMCTUUECKOW HAyKe MPEJICTaB-
JICHUeM, CJIelyeT paccMaTpuBaTh OJHOBPEMEHHO U KaK CHIEJIKY
(opuauveckuii hpakT), ¥ KaK IIpaBoOTHOIIeHHE. >
B-uemeepmoix, NTaHHBIE CBS3W MPOSIBIISIIOTCS B 00J1aCTH Tpa-
BOpeanu3anuu. Harpumep, AJist TOro 4YToObl MPaBUIILHO peasin-
30BaTh HEKOTOPbIE HOPMbI O MPUOCTAHOBJIEHUH ITPOU3BOACTBA 10
neny (rn. 16 AIIK P®), apouTpakHblil Cya JOIKEH YIUTHIBATD
COOTBETCTBYIOIIIUE I'PAXKAAHCKO-TIPABOBbIE HOPMBI. Tak, cornac-
HO cT. 144 AIIK P® apOutpaxHblii cyJ BIpaBe NPUOCTAaHOBUTD
MPOU3BOJICTBO MO Iy, B YaCTHOCTH, B Cllydyae peopraHu3aluu
OpraHu3zaluu, SIBJIAIOLIEICS JIMIIOM, Y4acTBYIOIIUM B ferne. M3
9TOI HOPMBI CJIEIYET, UTO JJIsl PElIeHUs] B IAaHHOM CIIy4ae BO-
mpoca O MPUOCTAHOBJIEHUH MPOU3BOJCTBA IO JIeTy apOUTpaxK-
HBIW CyJ J0JDKeH o0sajaTh Hajuiexalie nagopmarmen rpaxk-

39 O Takom nmomxoze K JOTOBOpY CM., Hanipumep . bpazunckuii M. H., Bumpsnckuii
B. B. JloroBopHoe npaBo: O6mwme noioxenus. — M.: Craryr, 1997. — 682 c.



JAHCKO-TIPABOBOI'0 XapaKkTepa O peOpraHn3alliy yKa3aHHOIO JIH-
na. Takyo wH(pOpPMAIUI0 MOKHO TIOTYYUTh U3 JOKYMEHTOB 00
OCYILIECTBJIEHUM PEOPraHU3aIMOHHBIX Tpolieayp. B nmpuseneH-
HOU CUTYyallud KOHKPETHOE MPABUJIO MOBEJEHUSI BO3HUKAET, 110
CYTH, Ha CThIKE apOMTPAKHOTO MPOIIECCYATBHOTO U IPaXk JAaHCKO-
ro mnpasa.

371ech MOXXHO TIPUBECTH U ellle OIMH ITPUMEp, HO yxke U3 00-
JIACTU MEXOTPACJIEBBIX CBSI3e apOMTPaKHOTO MPOIIECCYaTbHOTO
MHCTUTYTA JOKA3aTeIbCTB U I0Ka3biBaHUs. CTOPOHAM, Y4acTBY-
IOIIVM B JieJie, JJIsi TOTO, YTOOBI IPABUJILHO OMPEIEUTh TIPe/-
MET TOKa3bIBaHUS T10 JIENTy W, COOTBETCTBEHHO, UCTIOTHUTD HAJI-
JieKarmyuM oOpa3oM CBOIO TIPOIIeCcCyaTbHYI0 0O0SI3aHHOCTb IO JI0-
kazpBaHuo (1. 1 cr. 65 AIIK P®), HeoOxonumMo 3HATh comep-
JKaHUE COOTBETCTBYIOIIUX HOPM MaTepUaIbHOTO ITPaBa, KOTOPbIe
PEryJMpyIoT CIIOpPHOE OTHOIIIEHHEe. B yacTHOCTH, J1s TIOKa3biBa-
HUsA paKkTa IPUYMHEHUS] YOBITKOB ClielyeT UMETh IpeCcTaBye-
HHUe 00 UX cocrase, ornpejeneHHoM B ¢T. 15 'K P®. Ananorny-
HBIY BBIBOJI UIMEET 3HAYEHUE HE TOJIBbKO B OTHOIIIEHUHU CTOPOH ap-
OUTPaXHOTO CIIOpa, HO U JJIsi CAMOTO apOMTPaKHOTO Cy/a, 4To
noaTrBepkaaercs 1. 2 cr. 65 AIIK P®. B coorBercTBUM € TON
HOPMOM, OOCTOSITESILCTBA, UMEIOIIHE 3HAYCHHE TSI IIPABUIIBHO-
r'0 PAaCCMOTPEHHMS JeJia, ONPeACSAI0TCS apOUTPaKHBIM CYJIOM Ha
OCHOBaHWH TPeOOBaHMI U BO3PAKEHUI JIUI], yYACTBYIOIIUX B JIe-
Jie, B COOTBETCTBUH C MOJJIEKAITUMU TPUMEHEHUI0 HOpMaMH Ma-
TEpUaJIbHOTO MpaBa.

Buabl Me:koTpacieBbIX CBsi3eH apOMTPa’KHOIO Mpo-



neccyajabHoro npasa. Illpossiaenne me:xxorpaciieBbIX CBsI-
3eil apOUTPAKHOTO NMPOIECCYATLHOr0 NMPaBa B JUHAMUKE
opuanYeckoro konguaukra. BzaumoBansinne apouTpak-
HOTO MPOIECCYaJbLHOr0 MpaBa M WHBIX MPAaBOBBIX 00pa-
30BaHuii. MexoTpacieBbie CBA3M apOUTPAKHOTO MPOIeCcCyallb-
HOT'O TIpaBa M MHBIX MPABOBBIX OOPA30BAaHUI MOTYT HOCUTH KaK
BHEIIHUI, TaK 1 BHYTPEHHUI1 XapakTep. BHelltHue CBSI3U BbI-
pakaioTcs B (pOpMe MpaBa, B €ro UCTOYHUKAX. DTy CBSA3b MOXK-
HO BUJeTh HenocpeacTBeHHO B AIIK P®d, uHbIx aktax neicTBy-
oero 3akoHoparenscrsa. Harpumep, B AIIK P® conepxarcsa
HE TOJILKO COOCTBEHHO apOUTpPaXKHbIE MPOIECCYaTbHbIE TTPEIITH-
CaHMs, HO U OPraHUYECKU C HUMM CBSA3aHHbIE HOPMBI HUCIOJ-
HUTEJIBHOTO mpolieccyaipHoro npasa (pazaen VII AIIK P®). B
CBOIO Ouepe/ib, BHYTPEHHUE MEKOTpaCeBbie CBSI3M apOUTpax-
HOT'O TIPOIIECCYaIbHOTO TTpaBa OOHAPYKUBAIOTCS YK€ HA YPOBHE
cucTeMsbl TpaBa. [laHHble CBsI3U OOYCJIOBJIEHBI, IJIABHBIM 00pa-
30M, OPraHUYECKUM €IMHCTBOM PETYJIMPYEMBIX OOIIECTBEHHBIX
otHoreHni. Hanbornee rimybokue MexoTpacieBble CBS3H Y ap-
OUTPaXHOTO MPOIECCYATTBHOTO MTpaBa UMEIOTCS C TEMU ITPABOBbI-
MU 00pa30BaHUSIMHU, KOTOPBIE COBMECTHO C 9TOI OTPACIIbIO OI0-
CPeAyIOT €AMHBIN MPOLIECC PA3BUTUSI COOTBETCTBYIOLLETO IOPU-
JUYECKOro KOHQUMKTA. Takou KOH(IMKT IMTPOXOIUT PsAJl CTa/IAM,
HAuMHAsi OT €ro BO3HUKHOBEHHS B OOJIACTU JICHCTBUS TOW WU
WMHOM OTpacv MaTepUaJIbHOTO paBa U, KaK MpaBUIIO, 3aKaHYU-
BasiCh B c(hepe UCIIOTHUTEIBHOIO TPOM3BOJICTBA.

B pamkax cymecTBoBaHMSA YKa3aHHOTO KOH()JIMKTa MEKOT-



paciieBbie CBSI3U apOUTPaXKHOTO MPOIECCYaTbHOTO MTPaBa HAOIIO-
JAIOTCS C OTPAC/ISIMU KaK MaTepUaibHOTO, TaK U MPOLeCcCyab-
Horo npaBa. Tak, HarpuMep, K TIEpPBOI rpyIIe MPaBOBbIX 00pa-
30BaHUM CJIElyeT OTHECTH, MPEXIE BCETO, IPaxJIaHCKOE MpaBo,
a KO BTOPOI — UCTIOJTHUTEIBHOE MPOLIECCYATIbHOE MPaBO.

Pa3BuBasice, CIOPHBIM MATEPUAIBHO-ITPABOBOM KOH(IMKT I1e-
PEXOIUT U3 MaTepHaibHO-TIPABOBOM B apOMTPAKHYIO MPOIIEC-
cyanbHylo cepy. [o cymecty, 3aech apOUTpakHOe pa3dupa-
TEJIbCTBO TPEJCTaBIIsIET COOOM ONHY W3 CTaauil CyIIeCTBOBA-
HUSI CIIOPHOTO TIPABOOTHOIIIEHUs. B crity 3T0r0 00cTosATEIhCTBA
MOXHO HaOJI0IaTh MEKOTPACIIEBbIE CBSI3U apOUTPAXHOTO MPO-
LIECCYaJIbHOTO TPaBa U psja oTpacjieil MaTepuaJbLHOro npa-
Ba (UX yacrteil), KoTopble OOPMIISIOT MPEALIECTBYIONINE CTa-
VY I0OPUIMYECKOr0 KOH(IUKTa. B OCHOBHOM — 3TO TpaxiaH-
CKO€ TIPaBO, aIMUHUCTPATUBHOE MTPaBO, HAJIOTOBOE TpaBo. [laH-
HBIE CBSI3U MPOSBIISIIOTCS, B YACTHOCTH, B TOM, UTO BO BHEIIIHEN
(opme npasa, B apOUTpaKHOM MPOIIECCYATHHOM 3aKOHOAATE b~
CTBE YCTaHABJIMBAIOTCSI HOPMBI, KOTOPBIE OTPAKAIOT MPOIIECCY-
aNbHYI0 crielinuKy TeX UM UHBIX I0PUINYECKUX KOH(IUKTOB
(cMm., Hanmpumep, 11. 28 AIIK P® 06 ocobeHHOCTSAX paccMOTpe-
HUSA JIe]l O HeCOCTOSITeTbHOCTH (OaHKPOTCTBE) OpraHU3aluil 1
rpaxias). [Ipyrumu cioBamu, 371€Ch YCTaHABIUBAIOTCS IPEATIH-
caHust 00 0COOEHHOCTSIX PAaCCMOTPEHHS TeX WJIM MHBIX KaTero-
pyil Jien.

O eauHCTBE apOUTPAKHOW MPOLIECCYATbHON U UHBIX CTaJIUI
CYIIECTBOBAHUSI IOPUANYECKOTO KOH(PIUKTA CBUAETENLCTBYET U



TOT (haKT, 4TO B apOUTPAKHOM IpOIecce HAXOMAT CBOE Pa3BU-
THE MaTepUaIbHO-TIPABOBBIE CPE/ICTBA 3AIUTHl CyObEKTHBHOTO
npaBa. Harmpumep, Takoil crnoco® 3aluThl TPakJIaHCKUX TIPaB,
Kak Bo3MerneHue yOrITKOB (cT. 12 'K P®), peanusyercs B pam-
Kax CIIOPOB O BO3MEIIIEHUN YOBITKOB, KOTOPhIE pa3peralTcs ap-
OUTpaXHBIM CyAOM B cooTBeTcTBUHM CO CT. 28 AIIK P®. Koneu-
HO, T0Ma/iasi B MpoleccyaibHylo cepy, MaTepuaibHble paBo-
BbIE CpeJICTBA OOJIEKAIOTCS B CIIEIUATbHYIO (hOpMY, UTO B HEKO-
TOpPOM CTENEHW OTpa’kaeTcsi U Ha UX couepxkaHuu. Hanpumep,
MaTepuaibHOMY MPAaBONPUTS3aHUIO TipuaaeTcs hopMa UCKOBO-
ro 3a51BJIeHUs1, KOTOPOE, B CBOIO OU€peb, JOIKHO OTBEYATh YCTa-
HOBJICHHBIM MpoIiecCyaibHbIM TpeOoBaHusiM (cT. 125 ATIK P®).

AHan3 MeKOTpPacleBbIX CBS3el apOMTPaKHOTO IMPOIecCy-
QJIBHOTO TpaBa M PAacCMOTpPEHHE apOUTPaXHOTO Mpolecca B
€IMHCTBE C JPYrMMU CTaAUSIMH CYIECTBOBAHUS IOPUINYECKO-
ro KOH(JIMKTA 0T OCHOBAHUSA /11 HEKOTOPOIO Pa3BUTHS Bbl-
CKa3aHHOTO B IOPUIMYECKOH JTUTepaType MOJOKEHUs O TOM, YTO
«apOUTpaKHBIA Tporecc ecTh (opMa MPUHYIUTETBHOTO OCY-
IIECTBJICHUs CYOBEKTUBHBIX TpaB...».* [lo Halemy MHEHWMIO,
apOUTPaKHBIN MPOIIECC BBICTYMAET B HEKOTOPBIX CIyYasiX M Kak
opma myoruHOTrO (CyneGHOro) MOATBEPIKAeHH S CyOEeKTUBHO-
ro rpasa. Hammprmep, 310 MMeeT MecTo, Koraa peub uaeT 00 umy-
IIECTBEHHBIX B3bICKaHMX. B MOIOOHON cUTyalnm, C y4eTOM CY-
IIeCTBa MPABOBOKM KATErOPUM «OCYIIECTBIICHUE MpaBa»,*! MOx-

40 yias. pabora moxt pex. B. B. Apkosa. — C. 26.
06 5100 KaTteropuu cM., Harpumep: I'paxaaHckoe npaBo Poccun: YueOnuk. Y.



HO TOBOPHUTH 00 OCYIIECTBJICHUU CYOBEKTHUBHOTO IpaBa JIUIIIb
B CJy4yae peajbHOro MOYy4YeHUs] KPEAUTOPOM B3bICKMBAEMbIX
cpencts. B cBoio ouepeb, Takoe MoTydYeHUe CPe/ICTB UMEET Me-
CTO yXe 32 paMKaMU apOUTpaKHOTO Mpoliecca, HanpuMep, B 00-
JIACTH MICTIONIHUTEJIBHOTO TTPOoM3BoACTBa. Takum obpa3om, ¢ u3-
JIO)KEHHBIX TIO3WIINN apOUTPaKHBIN MPOLIECC CIIETyeT paccMar-
pUBaTh B OAHUX CIy4asix Kak (popMy NMPUHYAUTEIBHOTO OCY-
IIECTBJICHUsI CYOBbEKTUBHBIX TPaB, a B APYTUX — Kak (popmy ux
MyOJTMYHOTO TIOATBEPKICHUS.

HccnenoBanre MeXOTpacieBbIX CBA3eW apOMTPaKHOTO IMPO-
LECCYaJIbHOTO TMpaBa M psja OTpacieil MaTepuasbHOTO IpaBa
MO3BOJISIET CHENATh BHIBOJ O B3AaMMOBJMSIHUM 3TUX [TPABOBbIX
oOpa3oBaHuil. Bo-nepevix, MarepuaibHO-TIpaBoBas cdepa BIIu-
sieT Ha MpoIlecCyalbHyI0. B YacTHOCTH, MOsIBJIEHUE B TPaXJaH-
CKOM TIpaBe TaKOro MCTOYHMKA, KaK O0ObIYail JeI0BOro 00opo-
Ta (cr. 5 T'K P®), npuseno k tomy, uro B AIIK P® 3akoHO-
Jatesb Takke UCHONb3YeT 3Ty Kateropuio. Tak, B COOTBETCTBUU
co ct1. 2 AIIK P® onHo# u3 3aga4 CyIoMpoOn3BOACTBA B apOUT-
PAKHBIX Cy/ax SIBISIETCS COACUCTBUE CTAHOBJICHUIO U PA3BUTHIO
MAapTHEPCKUX JETOBbIX OTHOIIEHUH, (DOPMUPOBAHHIO OOBIYAEB U
9THKU JIeJIOBOro odopora. Ha Har B3I, 3aKpervieHre mogpo0-
HOW 3a7a4¥ CBUAETENILCTBYET O HEKOTOPOHU, IYCTh U CYILIECTBEH-
HO OTpaHUYEHHOM, MPABOTBOPUECKON (DYHKIMKM apOUTpPaKHBIX
CYJIOB, U3 MPAKTUKU KOTOPBIX MOXHO OyJeT yCTaHaBJIUBATh CO-

1 / Hox pen. 3. U. pi6ynenko. — M.: Opucts, 1998. — C. 243-244. ABTOp I1aBH
12 — C. T. MakcuMeHKo.



JepKaHus COOTBETCTBYIOIIMX OOBbIYaeB Ne0BOro odbopora. OT-
ChUIKa K OOBIYasiM JIEIOBOrO 000poTa mMmeercss ¥ B 1. 1 cr. 13
AIIK P®, rje 3akpernuieHo, 4To apOMTpakHbIE Cy/Ibl B CIy4asix,
MPEeyCMOTPEHHBIX (peiepaJbHbIM 3aKOHOM, TTPUMEHSIIOT OObI-
Yau JeJIOBOro 00opoTa.

Kpome Toro, HazanHas cr. 13 AIIK P® yka3bBaer u Ha
€I1e OJIMH CXOXKUI MPUMEP BO3/ACUCTBHUS IPAKAAHCKOTO 3aKOHO-
JaTeIbCTBa Ha 0071acTh apouTpakHoro mporecca. CoryacHo .
6 c1. 13 AIIK P®, apbutpaxkHsie cyabl MOTYT IPUMEHSTh JIMOO
AHAJIOTHIO TIpaBa, JIMOO aHAJIOTUIO 3aKOHA, YTO BO3BMOXKHO TaKXkKe
1 B COOTBETCTBUU cO CT. 6 'K PD.

Taxxe Bo3aerictBue HopMm ['K P® Ha conepxanue AIIK PO,
Ha Hall B3IVIsA1, MOXKHO YCMaTpuBaTh B cogepxannu cT. 43 AIIK
P®, rne maHo ompezeseHre MPOIECCyalbHOM MPaBOCTIOCOOHO-
CTU M TIpoliecCyaibHOM AeecriocoOHocTH. OTMedeHHble edu-
HUIIMK B CBOEN OCHOBE MPAKTUYECKU COBIAAAIOT C aHAJIOTMY-
HBIMHU T'PaJIaHCKO-TIPABOBBIMU KaTETOPUSAMHU — IPABOCIIOCO0-
HocThio (cT. 17 TK P®) 1 neecniocobHOCTHIO TpaskaaHuHa (cT. 21
'K PD).

Hapsiny ¢ 3TuM, BIMsSIHAE TPakAaHCKOTO IpaBa Ha apOuTpaxk-
HOE MPOLIeCCyaIbHOE 3aKOHOJATENIbCTBO MOXHO TaKke YCMOT-
PETh M B PEIICHUH BOMPOCA O MPOLECCYAILHOM IPaBOIpPEEeM-
CTBE, Ha KOTOPOE CYIIECTBEHHOE BJIMSIHUE OKa3bIBAIOT OT/IEb-
HBIE TPaKAAHCKO-TIPABOBbIE IOpUANYEcKUe (PakThl, 0003HAYCH-
HbIE B paMKaX COOTBETCTBYIOIIETO OTKPHITOTO MepeyuHs B 1. 1 CT.
48 AIIK P® (ycrymka TpeGoBaHMsI, IEPEBON, JOITA U TIPOY. ).



JlOCTaTOUYHO SIPKUM MPUMEPOM B3aUMOBJIUSIHUSI MaTepualib-
HO-TIPABOBOM U MPOLIECCYANIbHBIX C(pep SABSETCS UHCTUTYT JI0-
Ka3aTe/IbCTB M JIOKA3bIBaHHUSI, OCHOBHAs Macca HOPM KOTOPOTO
cocpepotodena B 171. 7 ATIK P® (o c1. 65 3101 [J1aBbl CM. BbIIIIE).

BnusiHue marepuasibHO-IIpaBoOBOU cepbl Ha MPOLECCYalTb-
HYIO HAaOMIOAeTCS U B COfIEPKAHUM YK€ YITOMUHABIICHCS BBIIIIE
1. 8 AIIK P®. AHanu3 HOpM 3TOM IJ1aBbl TOKA3bIBAET, YTO IS
perjaMeHTaIy OTHOIIEHUH MO IPUMEHEHHIO 00eCTIeUTETbHBIX
Mep apOUTPaXHOTO Cy/la 3aKOHOIaTeJIeM MOTYT ObITh HCIIOJIb30-
BaHbI ¥ I'PaKJaHCKO-TIPABOBbBIE CPEJICTBA, B YACTHOCTU, UHCTUTY-
Thl OAHKOBCKOM TapaHTUH, IOPY4IUTebeTBa (CT. 94, cT. 96 AIIK
P®), Bo3memnienus yoeITkOB (1. 6 cT. 96, cT. 98, m. 10 ct. 99
AIIK P®). O6parum BHUMaHUE, YTO UHCTUTYThI OAHKOBCKOM ra-
panTun 1 nopyuurenabcrea B AIIK P® ncnosnb3yoTcs U B UHBIX
Clly4asix, KOIJia YCTAHABJIMBAIOTCS TIPaBUIa O BCTPEYHOM 0OecC-
neuennu (cT. 182, cr. 283 AIIK PO).

Hanee, BIMsiHUE MaTepUaTbHO-TTPABOBOM (KOHKPETHO — I'Pask-
JaHCKOM) cepbl Ha apOUTPAXKHYIO MPOIECCYATbHYI0 YCMaTpH-
Baercs u B conepxkanuu 1. 4 ct. 121 AIIK P®. 3pech 3akpern-
JIEHO TIPaBUJIO 00 OMpeesieHnH MecTa HaXOXKJEHUs OpraHu3a-
UK, TIPUMEHSTIONIeecs IS LI/ HallpaBJIeHUsl Cy/IeOHBIX U3Be-
nieHuii. CyTh €ro B TOM, YTO MECTO HAXOXKJEHUsI OpraHu3aliu
OTpe/IeNIsIeTCS] MECTOM €€ TOCYAapCTBEHHOU perucTpaiuu, ec-
JI1 B COOTBETCTBUU C (pefiepaibHbIM 3aKOHOM B YUPEAUTENIbHBIX
JOKYMEHTaX He yCTaHOBJIEHO uHoe. IIpuBeneHHOe MoJoKeHue
AIIK P® B ieioM ocHOBaHO Ha nipeanucaiuu 1. 2 cr. 54 'K PD.



Hakower1, Bo3fieficTBre MaTepruaIbHOTO MpaBa Ha 00J1acTh ap-
OUTpaXHOTO TIpoIiecca ycmarpuBaeTcs v B Hopmax it 20 ATTK
P® (pemienue apouTpaxxHOro Cyna), rie copepkaHue peieHus
apOUTPaKHOTO CyJa 3aKOHO/ATE b, TIO CYIIECTBY, CBSI3bIBAET C
XapaKTepOM CIIOPHOT'O MAaTEPUATbHOIO TPABOOTHOILIEHHUS.

MosxHO HaOMOAaTh ¥ 0OpaTHOE SIBJIEHHE, KOT/Ia IIPOIIECCyaTb-
Has cdepa OKa3blBaeT CYILECTBEHHOE BO3/IEMCTBHAE HA MaTepH-
aJbHO-TIpaBoByI0 oOnacte. Hanpumep, popMupoBaHue OTaesb-
HBIX YCJIOBUI T'Pa’kAAHCKO-TPABOBBIX JOTOBOPOB MOXET OCY-
LIECTBIIATBCA 0], BIMAHAEM HEKOTOPbIX HOpM AIIK P®. Takne
YCJIOBUSI MOTYT OBITh MCIIOJIb30BaHbI CTOPOHAMU JIOTOBOpA IS
LeJT OXPaHbl CBOMX CYOBEKTUBHBIX IIpaB. OTKPBIBAET MepeueHb
yKazaHHbIX HOpM I1. 5 cT. 4 AIIK P®, u3 kotopoii cieayer BO3-
MOXHOCTh CTOPOH YCTaHOBHUTH B JIOTOBOPE MPaBUJIa O JI0CYaeO-
HOM MOPSAKE YPEryJMpOBaHusl BCEX WM YaCTH CIIOPOB M0 JIaH-
HoMmy norosopy. [anee, B3aumocBsa3b HopM AIIK P® u conep-
JKAHUS TPaXKJAaHCKO-TIPAaBOBOI'O AOrOBOpa MPOCIIEKUBAETCS B 1I.
4 cr. 36 AIIK P®. 3n1ech ycTaHOBJIEHO, YTO MCK, BBITEKAIOIINAN
13 JIOTOBOPA, B KOTOPOM yYKa3aHO MECTO €0 UCTIOJIHEHH 1, MOKET
OBbITh TIPEABSBIICH TAKKe B apOUTPAKHBINA CyJl [0 MECTY UCIION-
HeHus 1oroBopa. OAHAKO TYT, Ha Hall B3IJIsI/L, OCTAETCSl OTKPbI-
TBIM BOITPOC O TOM, YTO MMOHUMATh MO, MECTOM MCITOJTHEHUS JO-
rogopa. Ilesio B Tom, yto I'K P® ncnonb3yer kateropuio Mecto
ucnoHeHus oos3arenscTa (c1. 316 'K P®), a He norosopa.

[lockoybKy M3 JIOrOBOpa MOXKET CJIeJOBaTh HE OIHO, a
HECKOJIBKO 00513aTeNbCTB, TO COOTBETCTBEHHO MECTO HCIIOJIHE-



HUS JIOTOBOpA B KaXJOM KOHKPETHOM JIOTOBOPE MOKET OBITh
OMPENEIIEHO MO-PA3HOMY.

JloroBopHOE yCJIOBHE MOKET BO3HUKHYTh WM TIOJ BIIMSIHUEM
ct. 37 AIIK P® o poroBopHoii noxacyaHoctu. Kpome toro, u3
n. 3 cr. 75 AIIK P® BbITekaeT npaBujio 0 BO3MOKHOCTH YCTa-
HOBJICHHS B JOTOBOPE CJIy4aeB U NMopsAaKa (ITpOLEeaypsl) AOITyC-
Ka B KaQueCTBE MUCbMEHHBIX JIOKA3aTeIbCTB JIOKYMEHTOB, MOJTY-
YEHHBIX NTOCPEICTBOM (PaKCUMMWIBHOM, IEKTPOHHOM WUJIM UHON
CBSI3U, 4 TAK)Ke JOKYMEHTOB, IMOJNUCAHHBIX JIEKTPOHHOU 11-
POBOI TIOINVCHIO WJTM MHBIM aHAJIOTOM COOCTBEHHOPYYHOMH TOJI-
nucu. Hapsany ¢ stum npennucanue n. 1 cr. 82 AIIK P® moxer
BBI3BATh K ’KU3HU MOJIOKEHUE JOTOBOPa O HA3HAYEHUU B TOM WU
VHOM ciiydae 3kcneptusbl. Takxke conepxanue 1. 4 cr. 110 AIIK
P® no3gonger cropoHam onpenenTb YCIOBUE O PaCIIpeAC/IEHUN
CyZIeOHBIX pacXofIOB.

BnusHue Ha ycnoBHsi 1OroBOpa MOXET OKa3blBaTh U CT. 148
AIIK P® B yactu CBOMX IMOJIOKEHUN O TPETEWCKON OTrOBOPKE
(ycyoBue 0 miepeade cropa Ha pa3pelieHue TPETEMCKOro Cyia).
CxoXkwuii BHIBOJI MOXET OBbITh C/ICJIaH U B OTHOIIEHWH CT. 183
AIIK PO, rne npegycmarpuBaeTcsi BO3MOKHOCTb YCTAHOBJICHU ST
B JIOTOBOPE CIIyYaeB U Pa3MEPOB UHIEKCAIIMU JEHEKHBIX CYMM,
KOTOPBIE TTPUCYKJIAIOTCS CYJIOM.

B 1e10M MOXHO TOBOPUTH O JOCTATOYHO IIUPOKOM MPO-
HUKHOBEHUH B apOUTPAKHBIN MPOIIECC IOTOBOPHBIX JIEMEHTOB.
Tak, conepxanue ct. 138142, 148, n. 4 ct. 160, 1. 3 cT. 162,
cT. 249 AIIK P® no3Bosisier cuenarb BbIBOJ O CYIIIECTBOBAHUU



TaK Ha3bIBAEMBIX ApOUTPAKHBIX MPOIECCYAIbHBIX J0TOBOPOB
(cornamenuii).*? Hanpumep, 1. 3 cr. 162 AIIK P® nomycka-
€T CyLIECTBOBAHUE COIVIALICHUH JIMI, YYaCTBYIOIIUX B Jiese, O
JOTOBOPEHHOCTSIX 110 00CTOsATENIbCTBAM Jej1a. OTMeueHHbIe po-
LieCCYyaJIbHbIE JOTOBOPHI (COMIAIIEHUs), HA HAlll B3MJISA, YMECT-
HO MO/Ipa3/IeIUTh Ha ABe IPYNNbl. Bo-nepevix, 3TO YUCTO NPO-
HeccyaibHble OTOBOPBI (COMIAIlIeHUsT), HATPUMED, CI0/1a MOXKHO
OTHECTH CoIIallieHue 00 Onpeie/IeHny KOMIETEHIIUY apOuTpak-
HbIX cynoB B PO (ct. 249 AIIK P®). Bo-émopuix, 310 MaTepu-
QJILHO-TIPABOBBIE COTJIAIIIEHH S, OOJIEUEHHBIE B MTPOIIECCYATBHYIO
opmy. KoHeuno, kak mpeacTaBisieTcsi, OCHOBHBIM BBICTYIIAeT
MHUPOBOE COIIAIEHUE. AHAJIOTUYHbIE SBJIEHUS MOXHO BCTpE-
TUTh U B OOJNACTU JEWCTBHUS TPAXKJAHCKOTO MPOLIECCYaTbHOTO
npasa.

Hapsiny ¢ aTum, aHanu3 MexkoTpacieBbIX CBsi3ed apOUTpax-
HOT'O MPOLIECCYAJIBHOTO TIpaBa MU HEKOTOPBIX OTpAciel MaTepu-
QJIBHOTO MpaBa B PaMKax Pa3BUTUS IOPUIMYECKOTO KOH(IIMK-
Ta, BCEI/a CBSI3aHHOTO B TOM WMJIM MHOW Mepe ¢ CyObeKTHBHBI-
MU MpaBaMM, MO3BOJISIET JaTh OOIIYI0 OLEHKY XapaKTepa Co-
OTHOILIEHU 1 apOMTPAXKHOIO MPOLIECCYAJIBHOIO U COOTBETCTBYIO-
KX OTpaciieil MaTepuabHoro npasa. Ilocneanue npaBosbie 00-
pa30BaHusl YCTAHABIMBAIOT CYOBEKTUBHbBIC TIPaBa W OMpees-
10T KOHKpETHBIE Cpe/IcTBa (CrocoObl) MX 3alUThl. B cBOIO 0Ye-
peab, apOUTpaxkHOe IMpoleccyalbHOe MpaBo opopMIIseT nopsi-

42 o
O nogoGHBIX JOTOBOpax (COrMAIeHusIX) B HacTosImed padoTe cM. Takxke § 2 IJ1.
7 «CyneOHble IOKa3aTeNbCTBA U CyIeOHOE JIOKa3bIBAHUE».



JIOK OCYIIIECTBJIEHUSI apOUTPAKHBIM CYIOM 3aIUTHI CYObEKTHB-
HBIX TIPaB, T. €. IPUMEHEHUsI yKa3aHHbIX CPe/ICTB 3aimuThl. [Ipo-
111 TOBOPs1, apOUTPaKHOE MPOLIECCYyaTbHOE MPaBO OTBEYAeT Ha
BOIPOC «KaK ?» — KaKk apOMTPaKHbIN Cy[I 3alUINAEeT CyObeKTUB-
HbIE MPaBa, YCTAHOBJIEHHBIE B MAaTEPUAJIbHOM I1paBe.

B3anMocBs3p  apOUTPAXHOTO TMPOIECCYaATbHOTO TIpaBa Co
CMEKHBIMH MPOI[eCCYATHHBIMH 00JIACTSIMH B pAMKaX eIMHON
MPOLEyPbl pa3pelieHus IOPUANIECKOrO KOH(IUKTA HECKOIBKO
MHOro xapaktepa. JlaHHasi CBSI3b UMEET MECTO KaK C CaMOCTOsI-
TEJIbHBIM TIPABOBHIM 00Opa30BaHKeM (MCIOIHUTETBHBIM ITPOIIEC-
CYaJIbHBIM TIPABOM), TaK M C TMPOIECCYaTbHBIMUA YacTMU TaK
Ha3bIBAEMBIX «CMEIIaHHbBIX» MTPABOBBIX OOPA30BAHUI, COAEpkKa-
HIMXCSI, HAIPUMEP, B a/IMUHUCTPATUBHOM UM HAJIOTOBOM IpaBe.
PaccmarpuBaemas cBs3b HOCUT B OCHOBHOM BHELIHUM XapaKTep
Y MIPOSIBJISIETCS B UCTOUHUKAX KaK apOUTPaKHOTO MPOIeCcCyab-
HOTO MpaBa, TaK ¥ UHBIX COOTBETCTBYIOIIUX MIPABOBbIX 00pa30Ba-
Hui. [TogoOHass 0cOOEHHOCTh ITOM CBSI3M OOYCJIOBJICHA M3BECT-
HOM CaMOCTOSITEIbHOCTBIO apOMTPaKHOTO TPOIecca MO OTHO-
HIEHUIO K J0apOUTPaKHBIM (HAJIOTOBBIN MPOIIECC, AAMUHHUCTPA-
TUBHBIN MPOLIECC) U MOCTeapOMTPaKHOM (MCTIOTHUTEIBHOE MPO-
W3BOJCTBO) ITPOLIECCyaIbHBIM ITpoueaypaM. OTMeEYeHHas camo-
CTOSITEJILHOCTh BHIPAKAETCSI B TOM, UTO apOMTPAKHBINA MPOIIECC
SIBJISIETCSI OTHOCUTEJIbHO 00OCOOJIEHHOW MPOLIECCYaIbHOW CTa-
el pa3pelieHus IPpUANYECKOro KOH(MIMKTa, B paMKax KOTO-
POM UCHONB3YIOTCS creliuguIecKe MpoliecCyaibHble TPABOBbIE
CPEACTBa.



Henwb3s1, omHako, He IPU3HATH HEKOTOPOTO CXOJICTBA apOWT-
PaXXHOTO MPOLECCa ¥ MHBIX MPOLIECCYyabHBIX MPABOBBIX cep.
Takasi cutyatyst 0OyCJIOBJIeHa, TIPEX/Ie BCEro, N3BECTHOW OOIII-
HOCTBIO PEryJMpYeMbIX OTPACIsIMU MPOIIECCYaIbHOTO MpaBa 00-
HIECTBEHHBIX OTHOILLEHUIA, KOTOPbIE HOCAT MPOLIECCYATIbHBIN Xa-
paktep. OTMeueHHOe OOCTOSITEBCTBO MOJUYEPKUBACTCS B I0PH-
JMYECKOU JUTepaType, Ile, B YaCTHOCTHU, CIIPaBEIIMBO OoOpa-
1Ia€TCS1 BHUMAHUE HA «TE€CHbIE TE€HETUUECKUE U (DYHKLIMOHAIb-
HbIe B3aUMOCBSI3U»* apOUTPaKHOTO MPOIECCYaTbHOTO W TPak-
JAHCKOTO MTPOLIECCYaTbHOTO MPaBa.

JlaHHOE BBICKa3bIBAaHWE MOXHO PAaCHPOCTPAHUTH U HA WHbIE
IpoIleccyasibHble MPaBOBble OTpaciv. Beipakaiorcss monoOHbIe
CBSI3U B HAJIMYUK B apOUTPAXHOM MPOIECCYaIbHOM TpaBe U B
JPYTHX TPOIIECCYaTbHBIX TPABOBBIX 00PA30BAHUSIX CXOXKHUX Ipa-
BOBBIX SIBJICHUM — JJOKA3aTeJIbCTBA U JOKa3blBaHUE, MPEJCTaBU-
TesibecTBO (1. 6 AIIK P®) u nmpou. B oCHOBHOM Takue CBsi-
31 CKJIQ[IBIBAIOTCSI BHE PAMOK Pa3BUTHUSI €AMHOTO IOPUAUYECKOTO
KOH(pKTa. OTHAKO B HEKOTOPBIX CIIydasiXx UMEIOT MECTO U UC-
kmoueHust. Tak, cormacHo 1. 1 c1. 143 AIIK P® apourpaxHblii
cya 00si3aH MPUOCTAHOBUTH MPOU3BOJICTBO MO ey, B YaCTHO-
CTU, B CJTy4ae HEBO3MOKHOCTH PACCMOTPEHUsI JAHHOTO JIeNa A0
paspelleHus Ipyroro jaeia, paccmarpuaeMoro KoHcturynmon-
HbIM CyioM P®, KOHCTUTYITMOHHBIM (YCTaBHBIM) CY/IOM CYOBEK-

 ykas. paborta oz pea. B. B. fIpkosa. C. 27. AHaJIOrM4YHOE, 10 CYIECTBY, MHEHHE
BBICKa3bIBAETCS M UHBIMU aBTOpaMu. CMm., HanpumMep: Anoxur B. C. Yka3. padota. —
C. 18.



Ta P®, cynom oO1ieit opucIuKiiy, apOUTPaKHbIM CYIOM.

MexoTpacieBbie B3aMMOCBSI3U apOUTPAKHOTO MPOIIECCyaTb-
HOTO TIpaBa C MHBIMH MPABOBBIMU OOPA30BaHUSMHU MMEIOT Me-
CTO M 32 Ipe/ielaMi CTaJuil COOTBETCTBYIOIIETO IPUAUYECKOTO
KOH(IMKTA. B yacTHOCTH, paccMaTprBaeMble MEKOTPAC/IEBbIE
B3aMMOCBSI3H, XOTSl U JIOCTATOYHO OTAAJIEHHBIE, MOKHO YCMaT-
pYBaTh M C TEMU MaTepPUATLHBIMH MTPABOBBIMU 0OPAa30BAHUSIMH,
KOH(JIUKTHI B 00/1ACTH KOTOPBIX apOUTpakHOE MpOIleccyaabHOe
MPaBO pa3peluarb HanpsAMylo He pu3BaHo. Hanpumep, 310 Mex-
OTpacieBbIe CBSI3M apOUTPAXKHOTO MPOLIECCYATLHOTO U TPYAOBO-
ro npasa. B HEKOTOpBHIX Cllyyasix MOCTAHOBJICHHBIE apOUTpPaXK-
HBIM CYIOM B COOTBETCTBYIOLIEH MpolieccyanbHOM (hopMe peliie-
HUs1 OKa3bIBAIOT HEKOTOPOE BJIMSIHUE HA TPYIONPABOBYIO cepy.
Kak ykasplBaeTcs B IOpUIUYECKOU JIUTEPATYpE, «IAECATEIBHOCTD
apOUTPaKHBIX CYIOB, MPUHUMAEMble UMH CyJeOHbIe aKThl OKa-
3bIBAIOT MTPSAMOE WJIM KOCBEHHOE BO3/IEMICTBME HA TPYIOBbIE ITPa-
Ba rpaxaan».*

44 Yyua C. FO. CTaHOBIIEHUE U NIEPCIIEKTUBBI Pa3BUTHS COLUATIBHOIO NAPTHEPCTBA
B Poccmiickoit ®Penepamim. — M.: Bepaukt-1M, 2001. — C. 222. B 3t0i1 %e padote
aBTOp Jajiee MPUBOJUT COOTBETCTBYIOILME IIPUMEPBI YKa3aHHOTO BO3JEHCTBUS.



I'masa 2
IIpuHIUNBI aPOUTPAKHOTO
NpOoIECCYAaJbHOI0 MpaBa

2.1. IlonsaTHe ¥ BU/Ibl NPUHIUIIOB
apoONTPaKHOI0 MPOIieCCyaJbHOI0 MpaBa

[MpuHIMIIAMA ApOUTPAKHOTO MPOIECCYaIbHOTO MpaBa Ha-
3bIBAIOTCS (hyHIAaMEHTAJIbHbIE ero TOJIOKEHHUsI, OCHOBOIIOJIara-
IOIMEe TIPABOBbIE WIEW, MPOHM3BIBAIOIIME U OObEIUHSIOIINE
BCIO CHCTEMY apOUTPaKHOTO MPOIECCYATBHOIO MpaBa: HOPMBI,
WUHCTUTYTHI, ONPEEAIIIE TAKOE MOCTPOEHHE apOMTPaKHOTO
nporiecca, KOTopoe 00ecrieunBaio Obl BRIHECEHHE 3aKOHHOTO U
00OCHOBAHHOTO pelieHus.*’ B mpuHIUIax apOMTPaXkKHOro Mpo-
1IeCCyaJTbHOTO MpaBa KOHIIEHTPUPYIOTCS B3IJISIbI 3aKOHO/IATES
Ha XapakTep W COOepKaHWe COBPEMEHHOTO CYIONPOM3BOICTBA
10 PACCMOTPEHUIO U Pa3perieHIIo apOUTPaKHBIMU Cy/IaMH KO-
HOMMYECKHMX M MHBIX OTHECEHHBIX K MX BeJIEHUIO CriopoB. [1puH-
MBI — HanOoJiee OOIIMe, YCTOMYKMBBIE CTEP)KHEBbIE Havasia ap-
OuTpaxkHOro mporiecca. Bee apyrue mpaBoBble HOPMBI JOJIKHBI

B Cm.: Ap6urpaxssii nponecc / ITox pen. M. K. Tpeymankosa. — M., 1997. — C.
23-26.



COOTBETCTBOBATh MPUHIIMIIAM, JIOJUKHBI Oa3UpOBAThCSA HA HUX,
BBIPAXaTh B CBOEM COAEPKAHUM CYITHOCTb STUX MPUHIIUIIOB U
CIIY’KUTh MEXAHU3MOM UX PeaIM3allii.

Kaxas orpacib nmpaBa HapsiLy ¢ IPeAMETOM U METOAOM I1pa-
BOBOTO PETryJIMPOBAHUsI UMEET MpUCYIUe el NpuHIMMbL. [IpuH-
IUITHL JTIOOOW OTPAC/v MpaBa UMEIOT BaKHEHIee 3HaYeHUe JIJIsl
MOCTPOEHUSI HOPMATMBHOM OCHOBBI OTPAC/ii U €€ TPUMEHEHHUSI.
STH NONOKEHUS pACIIPOCTPAHSIIOTCS ¥ Ha IPUHIIUIIBI apOUTpPaXK-
HOT'O MPOLIECCYaIbHOTO MpaBa. Ero mpuHLUIIBEL, KaK ¥ NPUHLIN-
TIBl IPYTUX OTpaciel paBa, UMeT HOPMAaTUBHBIN XapakTep: 3a-
kperuieHsl B Koncrurynuu PO, B ®enepaibHbIX KOHCTUTYLMOH-
HBIX 3aKk0Hax «O cyneOHoi cucteme Poccuiickoit deneparum»,
«O06 apoutpaxubix cygax Poccuiickorn ®eneparun» u B AIIK
P®.

[TpuHIIUITBEL ApOUTPAKHOTO TMPOIECCYATbHOTO MpaBa UMEIT
CXOZCTBO C MPUHIMIIAMY I'PaXkJaHCKOTO MPOLIECCYaIbHOIO Ipa-
Ba. DTO MOXHO OOBSICHUTb TEM, YTO KaK CYIbl OOIIEl opuc-
JVIKITNH, TaK U apOUTPaKHBIE CYIbI OCYIIECTBIISIOT PABOCY/IE
MyTeM pPacCMOTPEHHUsI B CyleOHBIX 3aceJaHusIX TI'pakIaHCKUX
JeJ1 O 3alUTe HAPYIIEHHBIX U OCIIOPEHHBIX MpaB. be3ycioBHO,
UMEETCsl ONpPEeAeSICeHHOE BIMSIHUE IPAXIaHCKOTO MpPOoIecCyab-
HOTO TpaBa Ha (hOpMHUPOBAHUE APOUTPAKHOTO TTPOIIECCYATTHHO-
IO MpaBa U, CJIeI0BaTeIbHO, €ro MpUHIMUIIOB. CyIIECTBYET TaKkkKe
TeHAEHIMS CONMMKEHUS MTPOIeCcCyaibHOM (hOPMBI ApOUTPAKHOTO
Mpolecca U rPakAaHCKOro Ipolecca.

O/HAKO TIPUHIIMITEI APOUTPAKHOTO MPOIIECCYATHHOTO TpaBa



UMEIT COOCTBEHHOE CONepKaHWe, OHU eCTh 3aKpeIUIeHHbIe B
HOpMax apOMTPaXHOTO MPOLIECCYaTHHOTO MpaBa MpPaBOBbIE TIO-
JIOKEeHUs], Kacalolliiecsi OTIpaBJeHus npaBocyaus B cepe xo-
3SIICTBEHHOW I0PUCAMKIIMU U OTpasKaloliue OCOOEHHOCTH apOuT-
Pa’KHOTO MPOIECCYaTbHOIO MPaBa.

3HavyeHue MPUHIIUIIOB B MPABONPUMEHUTELHON JesITeTbHO-
CTH 3aKJII0YAETCS B TOM, UTO OHU MO3BOJISIIOT apOUTPAKHOMY CY-
1y TPaBWIBHO MOHUMATh HOPMbI apOUTPaKHOTO MPOIecCyallb-
HOTO MpaBa 1 00eCNeunBaOT MPABUIHHOE UX TIPUMEHEHHE.

[MpuHIMIB apOUTPAKHOTO MPOIECCYATBHOTO MpaBa MEX/IY
CO0OH TECHO B3aMMOCBSI3aHbl U 00PA3yIOT OIHY JIOTUYECKYIO CH-
creMy. CrcreMa NpUHIUIIOB — 3TO COBOKYITHOCTbh BCEX MPUHIIM-
OB apOUTPaKHOTO MPOIIECCYATBHOTO MpaBa v UX B3aUMOCBSI3U
¥ B3aMHOUW 00yCIOBJIeHHOCTH. TONBKO B3SIThIE BMECTE B Kaue-
CTBE CHUCTEMbI, OHU XapaKTEePU3yIOT apOUTPaKHOE MPOLIECCyasb-
HOE IIPaBO Kak oTpaciib. OJJHU MPUHIIMIIBI B TON CUCTEME MOXK-
HO paccMarpuBaTh B KAU€CTBE FapaHTUM peau3alluu JpYyTHuX.
Tak, IpUHIMIT IPOLIECCYaIbHOIO PaBHOMPABUS CTOPOH — rapaH-
THS pealr3aluy MPUHIUIA COCTI3ATEIbHOCTH.

B no3HaBaTenbHBIX LIENAX MPUHATO BBIIENATh COCTaB IPUH-
IIUIOB KaXJIO0W OTpaciv MpaBa, B TOM YHUCIEe U apOUTpPaKHO-
I'0 IPOLIECCYaIbHOIO IIPaBa, IyTeM YCTAHOBJIEHU I KOJIMYECTBEH-
HOI'O Y MPEIMETHOrO UX MepevHsi. B3risaapl ydeHsIX Ha cOCTaB
MIPUHIIUIIOB apOUTPAKHOTO MPOLIECCYATBHOTO MpaBa U Ha OCHO-
BaHUE UX KJIacCU(pUKaIMU HE COBMAIAIOT.

[Mon knaccudukanyein NPUHUMIOB MOHUMAETCS JIeIEHUe X



COCTaBa Ha OTJEJIbHBIE TPYMIBl MO KAKOMY-JTUOO MPU3HAKY,
Ha3pIBAEMOMY OCHOBaHMEM Kiaccudukaumu. B teopun rpaxk-
JaHCKOTO TIPOIIECCYaTbHOTO U apOUTPaKHOTO MPOIIECCYATHHOTO
IIpaBa CyUIECTBYIOT TPA OCHOBAHUS, IO KOTOPbIM ITPOU3BOAUTCS
KJIaccuprKaus MPUHLIUIIOB.

1. Ilo ¢pynkyuonanvhomy npusnaxy TPUHLMAIBL JEATCS
Ha Cy/I0yCTPOICTBEHHbIE (OpPraHU3aLMOHHBIE) U CYIOIPOU3BO/I-
CTBEHHBIE (OIpPEAENSIONNE ACATeBHOCTh Cyla M YYaCTHUKOB
npouecca). K opraHM3aliMOHHBIM IIPUHATO OTHOCUTDH ITPUHLIAIL
OCYIIECTBJIEHHS IPABOCY/IMsI TOIBKO CY/IOM, TPUHIIMIT Ha3HAYA-
€MOCTH CyJiel Ha JIOJKHOCTb, IPUHLIUIT COYETaHU sl €IMHOIMYHO-
r0 ¥ KOJUIETHAJIbHOTO COCTaBa Cy/a MpU PacCMOTPEHUH apOUT-
PaXKHBIM CYJIOM JIEJT; IPUHLIMIT HE3aBUCUMOCTHU CYJEW; IPUHLIMIT
PaBEHCTBA IpakAaH M OpraHU3alvil Nepe] 3aKOHOM U CYIOM,
NPUHLIMI TOCYJApCTBEHHOIO s3blKa, MPUHIMIT IiacHOcTH. Cy-
JOMPOU3BOACTBEHHBIMU TPUHLIMIIAMU SIBJISIIOTCS: TIPUHIMIT 3a-
KOHHOCTH, MPUHLUI TUCIIO3UTUBHOCTH, TPUHLMIT COCTSA3ATE b-
HOCTH, TPUHIMIT POLIECCYATbHOTO PABHOIIPABUSI CTOPOH, IPUH-
LIUIT COYETAHUS YCTHOCTU ¥ IUCbMEHHOCTH, IPUHLIMII HENOCpe/I-
crBeHHOCTU. CrieyeT 3aMEeTUTh, YTO TaKoe AEJIEHUE SBJIAETCSA
JOCTaTOYHO YCJIOBHBIM.

CpaBHI/ITeJ'IbeIIjI AHAJIM3 ITPUBCACHHLIX IIPUHOMUIIOB JA€T OC-
HOBAHUE IJId BbIBOJAa O TOM, YTO OHM HAXOAATCA BO B3alMHOMN
CBA3U U OOTHOBPEMEHHO 06J'IaILaIOT IMPpU3HAKAMU KaK OpraHnu3a-



IIMOHHOCTH, TaK U (pyHKIIMOHAIbHOCTH. OTHAKO BCSIKAs KJIaCCU-
(pukanusa nMeer BakHOE MPAKTUYECKOE 3HAYCHUE MPU OIpEe-
JICHUM MeCTa KaKJO0r0O U3 MPUHIUIIOB B CUCTEME;

2. Ilo cpepe Oeticmeuss TIPUHIMTIBI AEJIATCS Ha OOIIETIPABO-
BbIE, MEXKOTpPACJIEBbIE M OTpacieBbie. K oOmmenpaBoBbIM TPUHITH-
1aM, B YaCTHOCTH, CJIEIyeT OTHECTU MPUHIUIT 3aKOHHOCTU. Of1-
HAKO 3TOT MPUHIUI B apOMTPaKHOM ITpoIecce MMeeT CBOE OT-
pacieBoe cozpepkanue. Harmpumep, BkimodaeT B ce0s1 TpeOoBa-
HUS, IPEAbSBISEMBIE K CyaM: MTPaBUJIbHO MPUMEHSITh HOPMBI
MaTepyasIbHOIO MpaBa v COBEPIATH MPOLIECCYaIbHbIE JECTBUS
B CTPOrOM COOTBETCTBHMHM C 3aKOHOJATEIBCTBOM 00 apOMTpak-
HOM CYJOITPOM3BOCTBE. DTOT NPUHIMI 3aKperuieH B cT. 6 AIIK
P® u Haxogut koHKpeTuzauuio B cr. 68 AIIK P® o nomycru-
MOCTH JI0Ka3aresbeTB, B cT. 270, 288 AIIK P® 00 ocHOBaHU-
sIX K UBMEHEHUIO WM OTMEHE pellieHus U T. 1. Hapyienue v
HEMPaBWJIbHOE MPUMEHEHUE HOPM MaTepuasbHOTO MpaBa WU
HOPM MPOLECCYAILHOTrO IMpaBa SIBJISETCS OCHOBAaHUEM K OTMeE-
HE peleHus] apOMTPaXHOTo Cyda B ane/UISIIIUOHHOM IOPsIIKe.
Bce npyrue npuHIUITBL apOUTPakHOTO MPOLIECCYAIbHOTO MpaBa
1o cepe JeNCTBUSI OTHOCATCS K MEKOTPACAEBbIM MPUHIIUTIAM.
[IpakTHYEeCKH TaK Ha3bIBAEMBIE OTPACIIEBBIE IPUHIIMITBI B HACTO-
siiiee BpeMsi UMEIOT MesKoTpaciieBoi xapakrep. K HuMm oTHocAT-
Csl BCE OpPraHU3AIMOHHBIE (CYyAOYCTPONCTBEHHbIE) U (PYHKIHO-
HaJIbHBIE (CYIOIPOU3BOICTBEHHBIE) MPUHLMITEL. OHU ABJISAIOTCSA
OCHOBOIIOJIATAIOIIM HAYaJIOM KaK TPakJaHCKOTo, TaK ¥ apOuT-



paskHOrO cygonpou3BoiacTBa. OTpacieBble MPUHLIUIIBL, IEHCTBY-
IOIIME TONBKO B apOMTPaKHOM IPOIECCYaTbHOM IpaBe, He CY-
IECTBYIOT;

3. Takxe OCHOBaHUEM [IJIs1 KJIACCHU(DUKAITUM TTPUHITUTIOB $SIB-
JISIIOTCSL NPABOBble UCOUHUKU, 8 KOMOPbLIX NPUHUUNGL apOum-
PAdICHO20 NPOUECCYanbHO20 npasa 3axkpennenvl . Ha Takom ocHo-
BAaHUM BbIIEJAIOTCS KOHCTUTYLIMOHHbBIE TPUHLIMITBI IPABOCYIUS,
KoTopbie 3aKkpersieHsl B Konctutyuuu P® v npuHLdIib, 3aKper-
JIEHHBIE B OTPACJICBOM apOUTPAKHOM MPOIIECCYaTbHOM 3aKOHO-
JlaTeIbCTBE. 3aKperieHue OTAEIbHBIX MPUHIIUIIOB B KOHCTUTY-
uun PO cBsizaHo ¢ mpuaaHueM UM 0coO0ro MoJIUTUKO-TTPABOBO-
'O 3HAY€HU 1. DTU MPUHILIUIIBI SBJISIOTCS HE TOJIBKO MEXOTpacJe-
BbIMM, HO Y TPUHIIMIIAMH OCYIIECTBJIEHU S ITpaBocyaus. Tem ca-
MBIM OHU PAacCCMaTPUBAIOTCSI KaK BaKHEHIIIME HaYala (PyHKIMO-
HUPOBaHUs cyneOHo BaacTh. K KOHCTUTYIIMOHHBIM OTHOCSITCS
MIPUHLIUIIBI PABEHCTBA BCEX IEPE] 3aKOHOM M cyaoM (cT. 19),
OCYIIECTBJIEHUSI IPABOCYAMS TOJIBLKO cynoM (cT. 118), He3aBucu-
MOCTH CyJel u mopunuHeHus ux toiabko Koncruryimu PO u de-
JepajibHbIM 3akoHaM (cT. 120), HecmeHsieMocTH cyaen (ct. 121),
IJIACHOCTH cyfeOHoro pazouparensctsa (ct. 123), cocrsazarenb-
HOCTH CyAOIIPOM3BOJCTBA U paBHOIIpaBUs CTOPOH (cT. 19, 123).
K HuM e creyeT OTHECTU MPUHITUI MTpaBa Ha Cy/IeOHYI0 3alllu-
Ty (CT. 46).

Jlpyrve TpUHLHIIBL JUCTIO3UTUBHOCTH, TOCYIapPCTBEHHOIO



SI3BIKA, HETMOCPE/ICTBEHHOCTH, PYKOBOJICTBA apOUTPAKHBIM CY-
JIOM, €JIONPOU3BOJICTBA, COUETAHUS €TUHOIMYHOTO U KOJUIeTH-
AJILHOTO PACCMOTPEHUs Jiefia 3aKPerlyIeHbl B OTPACJIEBOM 3aKO-
HojaTenbcTBe, B ToM uKciie B ATIK P® (cr. 5-12, 49 AIIK P®D).



2.2. KOHCTATYIIMIOHHbIE NTPUHIUATIBI
apoOUTPaKHOT0 NMPOoIeCCyaJbHOr0 NMpaBa

Koncruryims PO nmMeer BhICIIyI0 IOPUAMYECKYIO CHJTY, OHA
YCTaHABJIMBAeT OCHOBHBIE MPUHIIMIIBI OpPraHU3allMU TOCYAap-
CTBEHHOI BJIACTU U IPaBOBOM CTaTyC JIMYHOCTU. XapaKTep-
Hble 0coOeHHOCTH KOHCTUTYIIMU B TOM, UTO HOPMBI, €€ COCTaB-
JISIONIHE, TIPEICTABIISAIOT COO0M HOPMBI-TIPHHITUIIBI, OTpaKaio-
M€ UCXOAHbIE OTHOILIEHUSI MEXy roCyIapCTBOM, OOIIECTBOM
1 muaHocThio. OHM bopMynupyoTcs B oOrieid hopMe, U Ha BX
ocHOBe (hOPMUPYIOTCS HOPMBI, PETYJIMPYIOIINE Pa3IunIHbIe 00-
IIECTBEHHbIE OTHOIIIEHUS, B TOM YHUCJE€ M OTHOIIeHHUs], CKJa-
JpIBaolecss B cepe apOUTpakHOro mpouecca. [IpuHIMIILL,
(puxcupoBannbie KoHcTUTYy1LIMEN, — BaKHEWIIIME COCTABHbIE Ya-
CTU I'PakJaHCKOTO MPOIECCYaTIbHOTO U apOUTPAKHOTO MPOIIeC-
CyaJbHOTO TpaBa. 3akpervieHHoe B Koncruryumu PP nosnoxe-
HUE O BBICIIIEH IOPUINIECKON CHJIe U TPSMOM AercTBrM KoHcTh-
TYLMU O3HAYAET, YTO BCE KOHCTUTYLIMOHHBIE HOPMBI UMEIOT BEP-
XOBEHCTBO HaJl 3aKOHAMU U MOJI3aKOHHBIMU aKTaMU, B CUITY YEro
apOUTpaXHbIe Cy/bl MPU Pa3OMpaTeIbCTBE KOHKPETHBIX Cyaeo-
HBIX €] JOJUKHBI pyKoBoACTBOBaThcsl KoHctutynuein PO u He
MPUMEHSATDb 3aKOHBI U IOJI3AKOHHBIE aKThl, HE COOTBETCTBRYIOIINE
Koncrurynmm.

IIpaBo Ha cyaeonyro 3amurty. CornacHo ct. 46 KoHctury-
i P® kaxaoMy rapaHtupyercs cyneOHas 3allluTa ero rnpaB



u cBobon. [IpaBo Ha 3amUTY CTaJO0 KOHCTUTYLIMOHHBIM ITPHH-
uunoM. HapyimeHHble WM OCIIOPEHHBIE ITPaBa OPraHM3alydd 1
rpaxJaH-IpeIpUHAMATENICN ABJIAIOTCA NPEAMETOM 3allUThl B
apouTpaxxHoM cyzae. M3 3Toro KOHCTUTYLIMOHHOTO MOJIOKEHUS
JOITYCTUMBI MCKJIIOUEHUS JIMILID B CIIy4dasiX, IPELyCMOTPEHHBIX
(penepanbHBIMM 3aKOHAMMU.

Ecmu cratesa 46 Koncrurynuu PO ycranaBivBaeT noTeHUM-
QJIbHYI0 BO3MOKHOCTb I'PA/1aH M OpraHU3aluil Ha CyeOHyIo 3a-
Ty, TO B cT. 4 AIIK P® npenycmarpuBaercst ipaBo Ha oOpa-
IIeHNe B apOUTPAKHBINA Cy/l KOHKPETHOTO JIUIIA, TPABO KOTOPOTO
HapyLIEHO WX OCIIOPEHO.

3auHTepecoBaHHOE JIMIO BIpaBe OOpaTUTbCS B apOUTpak-
HBII1 Cy/ 3a 3aIMTON CBOMX HApYyILEHHBIX WM OCMAapHUBAEMbIX
IIPAaB M 3aKOHHBIX MHTEPECOB B MOpsAIKe, ycraHoBieHHOM AIIK
P® (1. 13 AIIK P®D).

B ciyyasx, nmpefycMOTPEHHBIX 3aKOHOM, B apOMTPaHBIH Cy/
BIIpaBe OOpaTUTHCS M MHbIE JIMIA. Tak, B COOTBETCTBUM CO CT.
52, 53 AIIK P®, no onpeaeneHHbIM KaTeropusiM AeJ1 MPOKYpop
BIpaBe OOpaTUTHCS B apOMTPaXKHBIN Cy[ 3a 3allMTOH Tocynap-
CTBEHHBIX MHTEPECOB UJIM BCTYIIUTh B JEJIO, PACCMAaTpUBAEMOe
apOUTPaXHBIM CYJJOM; TOCYIapPCTBEHHBIE OPraHbl, OPraHbl MECT-
HOTO CaMOYIPaBJICHHUSI M THbIE OPTaHBI TAKKE BIPaBe OOpaTUTh-
Cs1 C ICKaMH ¥ 3asIBJICHUSIMU B apOUTPAKHBIA Cy/ B 3aIIUTY MTyO-
JIMYHBIX UHTEPECOB.

3akoHozaTeNb MIPEAYCMaTPUBAET pa3aruHbie (OpMbl 00pa-
IIEHNUs B apOUTPAXHBIA CyH: MCKOBBIE 3aSBJICHUS — MO SKOHO-



MHUYECKHUM CIIOPaM U UHBIM [IEJIaM, BO3HUKAIOUIUM U3 TPaXJaH-
CKHX ITPaBOOTHOILIEHWH; 3asIBJICHHU I 110 JIeJIaM, BOSHUKAIOIIMM U3
aJIMAUHUCTPATUBHBIX Y MHBIX MYOJIMYHBIX TTPABOOTHOIICHUIA; TIO
JieJ1aM O HEeCOCTOSITeIbHOCTU (OaHKPOTCTBE); MO JiesaM 0coO0ro
MIPOU3BOCTBA MIPU OOPAIIEHNHU O TIEpECMOTpe CYJeOHBIX aKTOB
B NOPSAJIKE HA/A30pa M MHBIX ciydasx, npegycMorpeHHbix AITK
P®; xanoOsl — ipy 0OpaIeHny B apOUTPaKHBIN CYJT arleJUTSAIM-
OHHOW Y KaCCallMOHHOW MHCTaHIIMM, a TaKXke€ B MHBIX CIy4asx,
npenycMoTpeHHbIX AIIK P® u unbiMu deiepaibHbIMU 3aKOHA-
miu. B ct. 4 ATIK P® npexycmotpeHa HoBast (popma oOpaleHus
B Cy/1 — IIpeJiCTaB/ieHue, MpH oOpallieHnu [ eHepasbHOrO MpoKy-
popa P® u ero 3amectutesneil 0 nepecMoTpe CyJeOHbIX aKTOB B
NOpsIAKE HAaJ30pa.

JI71s1 Bcex cilydaeB YCTaHOBJIEHO OOIIee MpaBHiIo — OTKa3 OT
npaBa Ha oOpallleHue CyJ HeJeUCTBUTENIeH. DTO O3HAYAET, UTO
€CJIM MIPU PELLIEHUH BOMPOCa O MPUHSATUU UCKOBOIO 3asIBJICHUS
WIN B XOZIe pa30MparenbCTBa Jiesa OyAeT YyCTaHOBJIEHO, UTO 3a-
WHTEpeCcOBaHHAsI CTOPOHA, Oyy4YH CTOPOHOU JOTOBOPA, MPUHSI-
JIa 00s13aTeNIbCTBO HE OOpAIaThesl B CY/ MPU HAPYIIIEHUH TIPaB,
CyIbsi 00sI3aH MTPU3HATH TAKON OTKAa3 HUYTOKHBIM.

B yactu 5 cr. 4 AIIK P® npenycmarpuBaercsi, 4YTo €ciu
JUIS1 ONIPEJIEJIEHHBIX KATErOpri CriopoB (heaepabHbIMU 3aKOHA-
MU YCTAHOBJIEHbI TPETEH3MOHHBIN WJIM MHOU TOCYAeOHBIN MOpsi-
JIOK MX yperyJMpoBaHus Kak 00si3aTelbHOE YCIIOBUE TTPUHSATHUS
MCKOBOT'O 3asIBJIEHUS, CTIOp MepeaeTcsl Ha pa3peleHne apouT-
PaXHOTO Cyaa Mmocie COOMOAEHus TaKoro nopsiaka. Tak, cormac-



HO 4. 1 cT1. 403 KTM P®, 10 npeabsaBieHUs IEPEBO3UMKY UCKA B
CBSI3U C MIEPEBO3KOM Irpy3a B KaOoTake, 00s3aTeIbHBIM SIBJISICTCS
MIpeIbsIBIEHUE TTIEPEBO3UYUKY MPETEH3UM.

HocyneOHblil IOPSIIOK yPEeryJlIupoBaHUsI CIIOpa MOXKET ObITh
MIPEAYCMOTPEH W JOTOBOPOM CTOPOH.

OcymecTBieHue nNpaBocyausi TOJAbLKO cyqoM. C mpuHs-
THEM 3aKOHOJATEIbCTBA 00 apOMTPaKHBIX CyIaX U C CO3/IaHHEM
CHCTEeMBbI apOUTPAKHBIX CYJJOB MPABOCY/IME B 00JIACTU SKOHOMMU-
YECKUX, XO35ICTBEHHO-TTPABOBbIX OTHOIIIEHUI CTAJIO OCYIIECTB-
JIITHCSI TOJIBKO apOUTPAKHBIM CYIOM. B COOTBETCTBUM CO CMBIC-
qoM cT. 1 PK3 «O cynednoit cucreme Pd», cynebHas Biacts B
Poccuiickort enepaniuu B chepe IKOHOMUUECKUX OTHOILIEHUI
OCYIIECTBIISIETCS TOBKO apOUTPAKHBIMU CYaMH B JIHIIE apOUT-
PaKHBIX CYJIei U MPUBJIEKAEMBIX B YCTAHOBJIEHHOM 3aKOHOM TIO-
PS/IKE K OCYILECTBJICHHIO MPABOCYAMS apOUTPaKHBIX 3acejiaTe-
neii. Hukakue apyrue opraHsl ¥ JIUIa He BIIpaBe NMPUHAMATh Ha
ceOs1 PYHKIMH 10 OCYIIECTBIEHHIO MPABOCY/THSI.

B psine ciiyuaeB nena, OTHECEHHBIE K BEJICHUIO apOUTPaKHBIX
CYZIOB, MOT'YT pa3pelarbcs APYrMMUA OpraHaMu, Harpumep, Tpe-
TEUCKUMU CyAaMH, MEXAYHAPOIHBIMI KOMMEPUYECKUMU apOuT-
pakaMu, OpraHaMH aJIMUHUCTPATUBHON OpUCcAUKIMHA. OIHAKO
JESATeIbHOCTh YKA3aHHBIX OPraHoOB IO Pa3pelIeHrI0 MPaBOBBIX
KOH(DJIMKTOB, HE SIBJISIETCS MPABOCYANEM U He MOXKET JIMIIIATh 3a-
MHTEPEeCOBAHHBIX JIMII [TPaBa Ha OOpaIlieHue B apOUTPaKHBIN CYIT
3a 3aUUTON. Perienusi, mpuHsThIe TPETEUCKUMHU CYJIaMU, B ajI-
MUHUCTPATUBHOM TOPsIIKE HAXOAATCS MO KOHTPOJIEM Cy/a.



IIpyHOMN HE3aBHCHMMOCTH CyAed H NOJYMHEHHS HX
TOJBKO (hegepaJbHOMY 3aKOHY. 371€Chb HAIMLO COYETaHUE
JBYX MPUHIIMIIOB: HE3aBUCUMOCTH CyAEM, KOTOPbIi UMEET 10pu-
JUYECKHEe, OPraHU3ALMOHHBIE U SKOHOMUYECKHE TapaHThH, U
3aKOHHOCTH, TPENONaralifil pa3oupareabCcTBO Jeia B CTPO-
T'OM COOTBETCTBHHU C HOPMaMH apOUTPaKHOTO MPOLIECCYATHHOTO
NpaBa, U pa3pelieHus Cropa Ha OCHOBAHUM HaJyIexkallux HOp-
MaTHUBHBIX aKTOB.

['apaHTUM HE3aBUCUMOCTH Cyden ycTaHaBiauBaloTcss KoHcTu-
tyuuen PP u dpenepanbeiM 3akoHOM. [IpuHimn He3aBucumo-
CTU CyJieil U MOJAYMHEHUE UX TOJbKO 3aKOHY BBITEKAET U3 MOJIO-
KeHui cT. 14 MexayHapoqHOro nakTa O rpaJaHCKUX U MOJIH-
TUYECKUX IpaBaX, B KOTOPOM 3aKPEIUIEHO, YTO KaX/blid UMEeT
NIPaBO Ha CIIPaBeIMBOE U MyOINYHOE Pa30rpaTebCTBO YrOIOB-
HBIX ¥ TPAKAAHCKUX JIeJT KOMIIETeHTHBIM, HE3aBUCUMBIM U Oec-
IIPUCTPACTHBIM CYAOM, CO3JaHHbIM Ha OCHOBAHWH 3aKOHA.

Cnenyer pa3nuyarb SJKOHOMUUYECKUE, MOJTUTUUECKUE U IOPU-
JMYECKUE TapaHTUX HE3aBUCUMOCTH cyael. Takue rapaHTuu co-
aepxarcs B cT. 6, 7 K3 «O0 apOutpaxHbiX cygax B PO», B cT.
9-16 3akoHa P® «O craryce cyneit B PO», B @3 ot 20 anpe-
751 1995 r. «O rocygapCTBeHHO 3alUTe Cy[eu, T0IKHOCTHBIX
JIMLL TIPAaBOOX PAHUTENBHBIX OPIraHOB M KOHTPOJIMPYIOIIMX Opra-
HOB» %0

3amnpeniaercs Kakoe-J1100 MOCTOPOHHEe BO3/IEHCTBUE HA CY-
Jeil apOMTpaKHBIX CY/IOB, BMEIIATEeJIbCTBO B UX JESATEHHOCTD
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rOCYJapCTBEHHbIX OPraHOB, OPraHOB MECTHOIO CaMOYIMpaBJe-
HUS, UHBIX OPraHOB, OpPraHU3alMi, JOLKHOCTHBIX JIML WU
rpakJIaH. YKa3aHHbIE JEHCTBUS BJIEKYT 32 COOOW OTBETCTBEH-
HOCTb, YCTAHOBJIEHHYIO 3aKOHOM.

B YK P® npenycmoTrpeHa yrojaoBHasi OTBETCTBEHHOCTh 32
BOCIIPENATCTBOBAHUE OCYILECTBIIEHUIO ITpaBocyaus (cT. 294 YK
P®), 3a nocsArateabCTBO Ha )KU3Hb CY/AbU U MHBIX JIULL, OCYIIIECTB-
nsomux npasocyaue (cr. 295 YK P®), yrpo3y wim Hacuib-
CTBEHHBIE JEVICTBUS B CBA3M C OCYIIIECTBIEHUEM MPABOCYAUS (CT.
296 YK P®), 3a neyBaxenue Kk cyny (ct. 297 YK P®), knesety
B OTHOLLIEHUH cynpu (cT. 298 VK PD).

['apaHTHell HE3aBUCUMOCTH CyAEW SIBJISIETCS YCTAHOBJIEHHBIN
YTOJIOBHO-TTPOIECCYAJTBHBIM 3aKOHO/IATEIbCTBOM OCOOBIN TIOPSI-
JOK TPUBJIEYEHUS MX K YTOJIOBHOM OTBETCTBEHHOCTH (TI. 52
VIIK P®).

[Ipu paccMOTpeHuM [ei, BO3HMKAUIMX W3 TPakKAAHCKUX
MIPaBOOTHOIIICHHH, C y9acTHeM apOUTPaKHBIX 3aceaaresien, mo-
CJIeJHUE TIOJIB3YIOTCS TIPaBaMU U HecyT 00si3aHHOCTH cyabh. Cy-
Ibsi 1 apOUTpPaXKHBIN 3ace/iaTeNb MPU PACCMOTPEHUH JIeNa, pas-
pELLEHNH BCEX BOIIPOCOB, BO3HUKAIOIIMX MPU PACCMOTPEHUU U
NPUHATUM CYIeOHBIX aKTOB, MOJIL3YIOTCSI PABHBIMU TPOLIECCY-
apHBIMU TipaBaMu (4. 5, 6 ctT. 19 AIIK P®). Takum o6pazom,
MPUHIIUIT HE3aBUCUMOCTH CY/Iell MPU OCYIIECTBJICHUHU TIPABOCY-
I¥s TI0 apOUTPaXHBIM JieflaM PaclpOCTpaHsieTcss U Ha apOuT-
PaXHBIX 3acefaresiei.

B pamkax peanuzanyy NpUHIMIIA 3aKOHHOCTH BaXKHOE 3Ha-



YeHUe UMEET YCTAaHOBJIEHHUE AEUCTBUTEIbHBIX (DAKTUIECKHUX 00-
CTOATENBCTB JieJIa U TPABUJIBHOE MTPUMEHEHNE HOPM MaTepralib-
Horo npasa. [Ipu aToM criepyer uMeTh B BUY, YTO COIIACHO CT.
13 ATIK P® apOutpaxHblii cya pa3pelaeT Cropbl HA OCHOBa-
Huu Konctutyuuu PO, mexayHapoansix 1oroopoB P®, dene-
paJIbHBIX 3aKOHOB, HOpMAaTUBHBIX akTOB [Ipe3unenra PP u no-
craHopnieHuii [IpaBurenscrBa P, HOpMaTUBHBIX aKTOB CYOBEK-
TOB P®, akTOB OpraHOB MECTHOTO CaMOYTIPABJICHUSI.

ApOuTpakHble Cynbl B CIydasx, MPEIyCMOTPEHHBIX ejie-
PaJIbHBIM 3aKOHOM, ITPUMEHSIIOT OOBIYaH JIEIOBOro 000opoTa. Ap-
OUTpaXHBIA CY[, YCTAHOBMB IPH PACCMOTPEHUU Jela HEeco-
OTBETCTBME HOPMATUBHOIO aKTa MHOMY, UMeIoIeMy OOJIbIIYIO
IOPUIMUECKYIO CHJIy HOPMATMBHOMY IIPaBOBOMY akKTy, B TOM
YUCJIE U3JAHUE €r0 C MPEBBIIIEHUEM MMOJIHOMOYUM, IPUHAMAET
pellleHue B COOTBETCTBUM C HOPMATUBHBIM aKTOM, MUMEOIUM
OOIBIIIYIO OPUAMYECKYIO CUITY.

Ecnmu mexnyHapogHsiM 10roBopoM P®P ycTaHOBJIEHBI MHBIE
MpaBWiIa, YeM NPEeLyCMOTPEHHBIE 3aKOHOM, TO MPUMEHSIOTCS
MpaBUia MEXIYHAPOTHOTO JOTOBOpa. ApOUTPAKHBIN CYl B CO-
OTBETCTBUHU C MEKAYHAPOAHBIM jJoroopoM PD, denepanbHbiM
3aKOHOM, COIJIAIIEHUEM CTOPOH MPUMEHSIET HOPMBI IpaBa Apy-
T'MX TOCYIapCTB.

IpuHIUN HA3HAYA€eMOCTH Cy/iel Ha TOJDKHOCTh TaKXKe SIB-
JII€TCS1 KOHCTUTYLIMOHHBIM IPUHUMIIOM. B coOTBETCTBUM CO CT.
128 Koucruryuuu P® Bce cynpu peiepalibHbIX CYI0B Ha3HAYa-
1orca Ha JomkHOCcTh CoBetom Penepanmu PepepanbHoro Co-



Opanust win [Ipesupenrom P®. [MpuHimn HE3aBUCUMOCTH CY-
Je¥i TApaHTUPYETCs] TaKKe X HECMEHSIEMOCTbI0, 0COOBIM MOPSI/I-
KOM HMX Ha3HaueHWsI K OCBOOOK/ICHHUS OT IOJKHOCTH, X HETpH-
KOCHOBEHHOCTBI0. [ToTHOMOUMS Cybu MOTYT OBITH MpeKpare-
HBbI WM IPUOCTAHOBJIEHBI HE MHAYE KAK B MOPSJKE U IO OCHOBA-
HUSM, YCTaHOBJIEHHBIM 3akoHOM P® «O craryce cyneu B PD».
Kpome Toro, apoutpaxHslii CyJ], yCTAHOBUB IIPU PACCMOTPEHUN
JieJla HECOOTBETCTBUE MOA3AKOHHOTO HOPMATHMBHOIO aKTa, MOJ-
JIeKaIlero NpUMEHEHUIO, 3aKOHY, TPUHUMAET PELIEHUE B COOT-
BETCTBUU C 3aKOHOM.

I[IpuHIun paBeHCcTBa OPpraHU3aNuil U rpak/aa” (ydacr-
HHKOB apOWTPa’kKHOTO Mpoiecca) mepe 3aKOHOM H CYy-
JIOM. J[aHHBII IPUHIUI OCHOBAH HA KOHCTUTYILIMOHHBIX Havyaiax
O paBEHCTBE I'PaXJaH U IOPUINYECKUX JIMIL, T. €. KOHKPETU3H-
pyercs cmbich cT. 19 Koncrurymu P®. PaBeHcTBO niepen 3aKko-
HOM U Cy/IOM 00ecrieurBaeTcsl OJMHAKOBOM /JIs1 BCeX MpOLIeay-
POH pacCMOTpeHusI Jies1 B apOUTPaKHOM CyJIe, OTMHAKOBBIM 00b-
€MOM TIpaB U OOS3aHHOCTEH, a TaKkKe rapaHTHel COOIIOeHNS
IPaB ¥ UMEET LIENIbI0 CO3JJaHUE YCIOBUM sl 0OecriedeHus I0py-
JMYECKOro paBHONPABUS YYACTHUKOB ITPOLIECCA.

PaBeHCTBO mepes 3aKOHOM OMpedessieT IMPaBOBOM CTaTyC
rpaxaanvHa Poccuiickonn ®enepani U 0O3HA4aeT, YTO Cy[ HE
MOJET IPUMEHSATH 3aKOH B 3aBUCMMOCTH OT Pa3Inyuiy I0j1a, pa-
Cbl, HAIIMOHAJIBHOCTH, f3bIKA, IPOUCXOKACHU S, UMYILIECTBEHHO-
r0 U JOJ’KHOCTHOTO TOJIOKEHMS, MECTa KUTEJIbCTBA, OTHOIIIe-
HUSI K PeJIUruM, YOexkJIeHUN, TIPUHAIE:KHOCTH K OOIIEeCTBEH-



HBIM OOBEVHEHUSAM U JIpyrux obctosTenbeTB. [IpaBocynue B
apOUTPaXHBIX CyAax TaKkKe MpearoaaraeT paBeHCTBO BCEX Opra-
HU3ALUI Tepei 3aKOHOM M CY/IOM HE3aBHCHMO OT OpraHHM3allu-
OHHO-TIPaBOBOM (POPMBI, (POPMBI COOCTBEHHOCTH, TIOJYMHEHHO-
CTH, MeCTa HAXOXAEHUS U IPYTUX 0OCTOSATENHCTB.

[MpuHIIMT paBeHCTBa rpakaaH v OpraHu3alui nepes 3aKOHOM
M Cy/IOM O3HAyaeT, YTO MPaBOCY/IUe B apOUTPAXHBIX CyIax OCY-
IIECTBJISIETCS HA OCHOBE €IMHOTO ISl BCeX 3aKOHOMATENIbCTBA,
B OJIHOM ¥ TOM € MPOLIECCYATbHOM TMOPSIAKE, B TOUHOM COOT-
BETCTBMU C 3aKOHOM U C PAaBHBIMH TAPAHTUSIMU JJIS1 BCEX U IS
KakI0ro.

3aKoHbI, TPUMEHSIEMbIE CY/IOM, JAl0T paBHbIE MpaBa U BO3-
JIaraioT Ha rpakJaH paBHblE OOSI3aHHOCTU B 3aBUCMMOCTH OT UX
MIPOLIECCYATTBHOTO TIOJIOKEHU I, TOITOMY JII000E JIMIIO MOXKET TIO-
JIy4UThb B Cy/ie 3allIUTy CBOMX MpaB 0e3 KaKux-1MOo orpaHuye-
HUM.

ApOuTpakHbIii cyq 0OecrieunBaeT paBHYIO CyIeOHYIO 3allUTy
NIPaB 1 3aKOHHBIX MHTEPECOB BCEX JIMII, YYACTBYIOIIUX B JEIE.

IIpuHIHN IIACHOCTH Cy/Ie0HOr0 pa3oupareabcTBa. JTO
MIPUHIIUI SIBJISIETCS] KOHCTUTYIMOHHBIM (CT. 123). OH Bocnipouns-
BeJeH B AIIK P® (cr. 11). CornacHo naHHOMY NpUHIMITY, pa3-
OMpaTeNnbCTBO A€ B apOMTPAKHBIX Cygax OTKphIToe. Pa3bupa-
TEJICTBO JIENl B 3aKPHITOM CyAeOHOM 3aceJaHuH JIOMYCKAeTCs B
Clly4asix, €Clid OTKPBITOe Pa30MpaTeIbCTBO Jefia MOXET MpHUBe-
CTU K pa3mIallieHHIo TOCYIapCTBEHHOM TalHbI, B UHBIX CIIydasx,
NPeyCMOTPEHHBIX (helepaIbHBIM 3aKOHOM, a TaKkKe MpH YIO-



BJIETBOPEHMU XOJATaCTBA JINLIA, yYACTBYIOLIETO B JIEJIE U CChLIa-
IOIIEerocsl Ha HeOOXOMMOCTh COXPaHEHHUSI KOMMEPYECKOM, CITy-
KeOHOM MJIM OXpaHsAeMOIl 3aKOHOM TaiHbl. Tak, COIIacHO CT.
102 HK P®, HanoroByio TaiiHy COCTaBJISIOT JIIOOBIE MOy YSHHBIE
HaJIOTOBBIM OPraHOM CBEJEHMS O HAJIOrOIUIaTEeNbIIUKE, 32 UC-
KJIIOYEHHEM CBEJICHUM, MEPEYUCICHHBIX B YacTU 1 TaHHOU CTa-
ThU, U HE TIOAJIeKAT pasriamieHuto. CiegoBaTesbHO, /€710, CBA-
3aHHOE C HAJIOTOBOM TallHOM, MOJIEKUT Pa3OupaTesIbCTBy B 3a-
KPBITOM Cy/IeOHOM 3aCe/IaHNH.

B cratbe 11 AIIK P® ycranoBmena oOmiasi Hopma 00 OT-
BETCTBEHHOCTH 3a pa3IJiallleHue CBEJCHUIA, COCTABIISIONIUX TO-
CYJapCTBEHHYI0, KOMMEPUYECKYIO, CTy:KeOHYI0 WJIM MHYI0 OXpa-
HsieMyl0 3aKOHOM TaiHy. IIpenocrepexeHue 3akoHoAartesns, B
NIepBYI0 OYepelb, aIPecOBAHO apOMTPaKHBIM CyabsiM (cT. 167
ATIIK P®), koTopsie He BripaBe cooOmarh KoMy Obl TO HU ObLIO
CBEJICHU S O COfIEPKaHUM OOCYKIEHH I TIPU TPUHSATUU CyAeOHOrO
aKTa, O MO3ULIMU OTIEJbHBIX Cy[el, BXOAUBIIUX B COCTaB Cy/a,
Y UHBIM CITIOCOOOM PaCKphIBAaTh TallHY coBemanus cyuen. Oos-
3aHHOCTb 110 HEPA3MIAIEHUIO CBEJCHUM, COCTABJISIIONIMX TalHY,
BO3JIAraeTcs M Ha JIMll, yYacTBYIOIIMX B JIENE.

CaezieHHs, COCTABIISAIONINE CITYKEOHYI0 M KOMMEPYECKYIo
TaliHY SBJISIOTCS OOBEKTOM TPaKIaHCKO-TIPABOBOTO PEryJIMPO-
BaHus (ct. 139 I'K P®) u 3anminaTcsi, B OCHOBHOM, I'PakIaH-
CKO-TIPaBOBbIMHU crioco0amu. B vacTHOCTH, vIa, HE3aKOHHbI-
MU METO/IaMU MOJTyYMBIIKE TaKyI0 UH(POpPMALIMIO, JOJKHOCTHBIE
nvia, pabOTHUKH, pa3IaCUBIINE ee, 00sI3aHbl BOBMECTUTD TIPH-



YMHEHHBIC YOBITKH.

Pa30upatenbCTBO jiena Ha 3aKpHITOM CyIeOHOM 3acelaHud
OCYIIIECTBIISIETCS] C COOMIONCHUEM TPaBUII apOUTPAKHOTO TPO-
LIecCyaJIbHOTO 3aKoHojartesbcTBa. IlpoleccyanbHble akThl ap-
OUTPAXHOTO Cy[a OOBSIBISIIOTCS MyOIMYHO.

[IposiBneHneM IIacHOCTH CyAeOHOTO pa3OoMpaTenbCTBa SBIIS-
eTcsl TaKXKe TPaBO JIMII, TPEICTABIISIONINX B OTKPHITOM CyIeO-
HOM 3aceJJaHuM, JIeJIaTh 3aMETKH 10 X0y CyAeOHOro 3aceaHus,
(bukcrpoBaTh €ro ¢ MOMOINBIO CPEJCTB 3BYKO3AIUCH, a C pas-
peIIeHHsI CYJbH, IPE/ICTABUTEIIHCTBYIOIIETO B CyIeOHOM 3ace/ia-
HWU, TIPOU3BECTU KUHO— U (POTOCHEMKY, BUICO3AITUCh, & TAKKE
TPaHCJIALMIO Cy1eOHOro 3ace/laHusl apOUTPaXHOro cyja Io pa-
JMO Y TEJICBUACHHUIO.

OTKpBITOE Pa30MpPaTENILCTBO JIENT OKA3bIBAET AUCIUTUTUHUPY-
I0I1Ie€ BO3/ICCTBUE HA CYAEW, YYacCTBYIOIIUX B JIENIE JIMII, HA UX
Ipe/ICTaBUTeNIeN, SIBJISETCS OIHOM M3 rapaHTuil coOMoaeHus 1
NPaBUJIBHOTO PUMEHEHH I IMU HOPM apOMTPaXKHOTO MPOLIECCY-
QJIBHOTO TIpaBa. DTOT MPHHIIHI SIBJISIETCS OHOM U3 MPEOCH -
JIOK BBIHECEHMSI apOUTPaKHBIM CyIOM OOOCHOBAHHBIX M 3aKOH-
HbIX Cy/IeOHbIX aKTOB.

K KOHCTUTYIIMOHHBIM MPUHIMIIAM OTHOCATCS TaKKe PUHIIU-
Bl COCTSI3ATENTbHOCTU CYAOTNPOM3BOACTBA M PABHOMPABUS CTO-
poH (ct. 123 Konctutyuuu P®). CynonpousBoincTso B apOUT-
PaXXHOM CyJie OCYILECTBIISIETCS HA OCHOBE PaBHOIPABHUsI CTOPOH
(ct. 8) u cocrazarenbHOCTH (CT. 9 AIIK PO).

IIpuHIMI COCTA3ATENBLHOCTH — OJVH U3 OCHOBOIMOJIAralo-



IIUX TPUHIMIIOB apOUTPAXKHOTO IMPOIECCYalbHOTO MpaBa, KO-
TOpPBIA CO37aeT ONAroNpusiTHbIE YCIOBUS JIJISI BBISICHEHUST BCEX
UMEIOIIUX CYIIeCTBEHHOE 3HAYeHHE OOCTOSTENILCTB U BBIHECE-
HUs apOUTPaXKHBIM CyJOM OOOCHOBAHHOTO PEIEHUSI.

[TpaBoBast HOpMa, pacKpsIBaKoIIas CofepKaHue COCTA3aTe -
HOCTH a/IpECOBaHA HE TOJIbKO CTOPOHAM, a BCEM JIMIIAM, y4acT-
BytouwmM B fiesie. CornacHo 4. 2 cr. 9 AIIK PO nuna, yyactByio-
IKe B Jiesie, BIpaBe 3HaTh 00 apryMeHTax Jpyr Jpyra 10 Hayasa
cyneOHoro pasouparenbctBa. KaxaoMy uily, ygacTByroieMy B
JieJie, rapaHTUPYETCsl MPaBO MPEACTABIATh TOKa3aTeIbCTBA ap-
OUTPaXHOMY CyIy M JPyroil CTOPOHE I0 JIey, 00eCTIeunBaeTCsI
MPaBO 3asBJIATh XOJATAlCTBA, BHICKA3bIBATh CBOM JOBOJBI U CO-
oOpakeHHUs, JaBaTh OObSICHEHHMS 110 BCeM BO3HUKAIOIIUM B XOJIe
paccMOTpeHHs Jiesia BOPOCaM, CBSI3AHHBIM C IMPEJICTaBJICHUEM
JIOKa3aTeJIbCTB.

Conep:kaHue MPUHIIKMITA COCTA3ATEILHOCTU KOHKPETU3UPYET-
caBcT. 41,65, 66,72, 82, 88,90, 132, 162, 164-165, 257,273
AIIK P® u gp. Tak, B coorBerctBuM co cT. 41 AIIK PO, nu-
112, YYaCTBYIOIIHE B Jiejie, UMEIOT ITPaBO 3HAKOMUTHCS C MaTEPU-
aJlaMU JieJia, JIeaTh BBIIMMCKY U3 HUX, CHUMaTh KOITMH, 3asBJISATh
OTBOJIbI, MTPEJICTABIIATH JOKA3aTEIbCTBA U 3HAKOMUTBCS C JOKA-
3aTeNIbCTBAMMU, MPEACTABICHHBIMU JIPYTUMU JIMIIAMH, YYacTBY-
IOIIUMU B JieJie, Y4aCTBOBaTh B MCCIIEIOBAHUU JIOKA3aTeJIbCTB,
3aJjaBaTh BOMPOCHI IPYTMM yUaCTHUKAM apOUTPakHOTO MPOIiec-
ca, 3asBJISATh XOJATAWCTBA, aBaTh OOBSICHEHUS] apOUTPAKHOMY
Cy[ly, IPUBOIUTH CBOU AOBOJBI [0 BCEM BO3HUKAIOIIUM B XOJIe



pa3OuparesbCcTBa Jejia BOIIpocaM, 3HAKOMHTBCS C XOJIaTalicTBa-
MU, 3asBJICHHBIMU APYTMMHU JIMIIAMU, BO3PaXaTh MPOTUB XOAA-
TalCTB, JIOBOJIOB APYTUX JIMII, 3HATH O )KaJI00ax, MOJAaHHBIX JIPY-
TMMHU JIMI[AMH, YYAaCTBYIOIIMMU B Jiefie, 3HaTh O MPUHSATHIX MO
JaHHOMY JieNly CyAeOHBbIX aKTax, 0OKaJloBaTh Cy[eOHbIe aKThl 1
T. II.

Kaxmoe nuiio, yuacTByloiiiee B iefie, JOIKHO J0Ka3aTh 00CTO-
SATEJIbCTBA, HA KOTOPBIE OHO CCBhITAETCS KaK Ha OCHOBAHUE CBOMX
TpeOOBaHUI U Bo3paxkeHun. [Tpu 3ToM Kak10e JIUIO, y9acTBYIO-
1iee B JeJie, I0J)KHO PACKPBITh JOKA3aTeIbCTBA, HA KOTOPBIE OHO
CCBhIJIAETCSI KaK Ha OCHOBaHHME CBOMX TPEOOBAHUI U BO3PAKEHUH,
riepe/i JpyruMu JIMIIAMU, YIaCTBYIOIITUMHU B JIeie, 10 HaJasa Cy-
neOHOro 3aceJaHus, €Cli MHOe He ycTaHoBJIeHO Konekcom (cT.
65 AIIK P®).

OTBeTUMK HarpaBJisieT WK MPeACTaBIIsIeT JIUlaM, YIacTBYIO-
MM B Jieie, ¥ B apOMTPaKHBIN Cy/ OT3bIB HA MCKOBOE 3asiBJIe-
HUE C IPUJIOKEHUEM JIOKYMEHTOB, TIOATBEPKJAIOIINX €ro BO3pa-
JKEHUSI OTHOCUTEJILHO TogaHHoro ucka (cr. 131 AIIK P®), namn
MIPEeIbSIBIISIET BCTPEUHBIN UCK IS PACCMOTPEHHUsI COBMECTHO C
nepBoHavYayIbHbIM UCKOM (cT. 132 AIIK P®).

Jlviia, yJacTByomiuye B Jielie, IPUHAMAIOT yJacTUe B UCCIIe-
JOBAaHWU JTOKA3aTeJIbCTB apOUTPaKHBIM CYJIOM, B Cy/IeOHBIX Tpe-
HUSIX, BIIpaBe BO30YXaTh TPOM3BOICTBA TI0 IIEPECMOTPY Cyie0-
HBIX aKTOB.

3akperuisisi IPUHIIMIT COCTSA3aTeNIbHOCTH, 3aKOHOIATENh YCTa-
HaBJIMBAET, YTO, JIMIIA, YYACTBYIOIIME B Jiejie, HECYT PUCK Ha-



CTYIUIEHUSI TTOCTIEICTBUI COBEPIIIEHUSI WJIM HECOBEPILIEHUSI MU
MPOLIECCYATIbHBIX JACUCTBUM.

ApOUTpakHBIN Cyl, COXpaHssl HE3aBUCUMOCTb, OOBEKTHB-
HOCTb U OECIPUCTPACTHOCTD, OCYIIECTBIISIET PYKOBOACTBO MPO-
ueccom. CreaoBaTesbHO, Cy/ SIBISETCS KOOPAUHATOPOM ITPOLeC-
ca, HaIpaBJIseT ero Mo HeOOXOAUMOMY PYCITy JIJIsl TOCTHKEHUS
3aJ1a4 CyAOIPOU3BOJICTBA. B 3THX 1eJIsAX Cy/l pa3bsACHSET JUIaM,
YUYaCTBYIOIIUM B JieJie, UX MIpaBa v 00s13aHHOCTH, Mpeaypexia-
€T O MOCJIE/ICTBUSIX COBEPILIEHUS UM HECOBEPILIEHUS] UMU TPO-
LECCYAJIbHBIX JICUCTBUM, OKA3bIBAET COJICMCTBUE B peaIn3alvuv
UX MpaB, CO3/1a€T YCJIOBUS ISl BCECTOPOHHETO U MOJTHOTO MCCIe-
JOBaHMSI JIOKA3aTeNIbCTB, YCTAHOBJIEHUS (paKTHMUECKUX OOCTOSI-
TEeJIbCTB Y MPABUJILHOTO MPUMEHEHUSI 3aKOHOB U MHBIX HOpMa-
TUBHBIX MTPABOBBIX AKTOB MIPU PACCMOTPEHUH Jea.

AKTHUBHYIO pOJib B UCTPeOOBAaHUHM JIOKA3ATEIILCTB apOUTPaXK-
HBIW Cy/1 IPOSIBJISIET B ClIyYasix, MPeAyCMOTPEHHBIX B CT. 66, 73,
135 AIIK P® u apyrux cratbsax Konekca. OpHako BaxHenIen
3aja4yeil apOUTPaXKHOTO Cy/la SIBJISETCS 0OecreyeHre yCIOBUN
IUIsI TIOJTHOTO, BCECTOPOHHETO YCTAHOBJICHUSI (haKTHUECKUX 00-
CTOSITEJILCTB U MTPABUJIBHOE IIPUMEHEHUE HOPM MPOLIECCYaTbHO-
ro ¥ MaTepuasbHOTO MpaBa Mpyu paccMOTpeHuH jena. [IpuHuun
COCTSI3aTENILHOCTU JICUCTBYET BO BCEX CTAUAX apOUTPAKHOTO
nporiecca.

B cratbe 7 panee nericrBoBasiiiero AITK P® 1995 r. npunim-
TIbl COCTSI3aTEJIbHOCTU U PABHOIIPABUS CTOPOH U3J1araloTcsl BMe-
cre. Hee pevictBytommii AITK P® 3tu npuHImnsl pazaendn u



V3JIOKWI B JIBYX CTaThsIX, XOT MEXY HUMU UMEETCS TECHAS
CBS3b, IPUHLIMIT PABHONPABUSI CTOPOH BBITEKAET U3 MPUHIIMIIA
paBeHCTBAa I'pax[aH M OpraHU3alvid Mepesl 3aKOHOM U CYIOM.
OpHaKo 3TOT NPUHLIMI OTJIMYAETCS OT YIOMSAHYTOrO IIPUHLIMIIA
CYOBEKTHBIM COCTAaBOM U CBOUM COJEPKaHUEM.

Cornacho ct. 8 AIIK P® cynonpon3BoacTBo B apOUTPaKHOM
CyZle OCYILECTBJISETCA Ha OCHOBE PAaBHOIPAaBUA CTOPOH. Peus,
IIPEXIE BCETO, UAET O MPOLIECCYAIbHOM PaBHOIIPABUM MCTLIA U
orBeTyrKa. CTOPOHBI MOJIB3YIOTCSA PABHBIMU IIPABAMM HA 3as1B-
JICHAE OTBOJOB W XOJATaWCTB, MPEJICTABICHUE IOKA3aTeJIbCTB,
ydyacTre B UX MCCI/IeJOBAaHNH, BBICTYTUICHHE B CyI€OHBIX TIPEHHU-
SIX, MPEJICTaBIeHNe apOUTPaKHOMY CYJy CBOMX JOBOJIOB M 00b-
SICHEHUH, OCYIIIECTBJIEHUE WHBIX MPOIIECCYaTbHBIX MPaB U 00si-
3aHHOCTE!, peycMoTpeHHbIX AercTByoMM ATTK P®. Takum
00pa3oMm, 3aKOH MPEIOCTABJISIET UCTILY U OTBETUMKY PaBHBIE MPO-
LIECCYaJIbHBIE BO3MOXHOCTH IO 3alUTE IIPaB U 3aKOHHBIX UHTE-
pecoB. Kakue-1mb60 npaBoBble MPENMYINECTBA OJIHOW CTOPOHBI
nepe]] Ipyroil B apoMTpakHOM CYAOTPOM3BOICTBE MCKITIOYAIOT-
csl. ApOUTpaXkHBI CyJ] HE BIIPaBE CBOMMM JEUCTBUSIMU CTaBUTD
KaKylo-JIM00 U3 CTOPOH B MPEUMYIIECTBEHHOE MOJIOKEHUE, PaB-
HO KaK ¥ YMaJISITh [paBa OIHOU U3 CTOPOH.

[MporieccyanbHOE paBHOMpaBHE CTOPOH OOECTIeuMBAETCs 3a-
kpervieHueM B AITK P® paBHbIX BO3MOKHOCTEN UCTIOJIb30BAHUS
VMU IIPOLECCYAIBHBIX HOPM JIJISl 3AILATHI CBOUX IPaB U 3aKOH-
HBIX UHTEPECOB.



2.3. OTpacieBble NPUHIATIDI
apoOUTPaKHOT0 NMPOoIeCCyaJbHOr0 NMpaBa

K wHBIM mpuHIHIIAM apOUTPaXHOTO MPOIECCYaTbHOTO Mpa-
Ba OTHOcATCA Te, KoTopble 3akperieHsl B AIIK P®. ITo ceoum
(byHKLIMSIM OHM MOTYT OBITh OTHECEHBI KaK K OpraHU3al[MOHHBIM
(CyaOyCTpOMCTBEHHBIM), TaK U (PYHKIIMOHAILHBIM (CyIOIPOU3-
BOJICTBEHHBIM) IIPUHLIMIIAM.

K mepBon rpymnmne oTHOCATCA: NPUHUMUII COYETAHUS EAUHO-
JIMYHOTO M KoJUlernayibHoro paccmorpenust aen (cr. 17 AIIK
P®), npuHIMI roCy1apCTBEHHOTO SA3bIKa CYI0NPOM3BOACTBA (CT.
12 ATIK P®), nmpuHIun pyKoBOJICTBAa apOMTPaKHBIM CYIOM CY-
Jorpoun3BoacTBoM (1. 3 cr. 9 AIIK PO).

Ko BTOpOI# rpymie 0THOCATCSA NPUHLMITBL JUCTIO3UTUBHOCTH,
YCTHOCTH B COYETAaHUM C IIUCBMEHHOCTBIO, HETIOCPEACTBEHHOCTH.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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