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AHHOTaAIMUSA

B kypce nekumii B KpaTkoil ¥ JOCTYHNHOR (pOpME pacCMOTPEHBI
BCE OCHOBHBIE BOIIPOCH, MPEILYyCMOTPEHHBIE T'OCYJAPCTBEHHBIM
00pa3oBaTeNIbHBIM ~ CTAHIAPTOM M y4eOHOH MporpamMMmor —IIo
mucimiinHe  «[paxgaHckoe mpaBo». Kamra mosBomwt ObICTpO
MOJIyYUTh OCHOBHBIE 3HAHUS IO NPEAMETY, A TAKKE Ka4eCTBEHHO
TMIOJITOTOBUTBCSA K 3aUeTy U 9K3aMeHy. [Jisl CTyIeHTOB, aCIUPAaHTOB U
npenofasaresiell OpUINUYECKUX U SKOHOMHUYECKHX CIIEUAIBHOCTEM,
NPaKTUKYIOIIMX OPUCTOB, OAHKMPOB, MEHEKEepPOB (yIpaBJeHIIEB),
COTPYIHUKOB M PYKOBOIOMTENEW KAaIPOBBIX CIyKO, TMPAKTHYECKHUX
PabOTHUKOB, YYalUXcsi OM3HEC-IIKOJ, A0UTYPHEHTOB I0PHIMIECKHIX
M SKOHOMUYECKHMX Y4YeOHBIX 3aBeleHHH M BCEX, WHTEPECYIOLIUXCS
IAHHON TEMATUKOU.
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§ 1. ITonsATHE rpakJaHCKOrO MpaBa
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[Tpeamer rpakaaHckoro npasa. M3 Kypca Teopuu rocynap-
CTBa M MpaBa U3BECTHO, 4TO NpaBo Poccuiickoit Penepaiinu 06-
pasyeT omnpe/ieieHHYI0 CHCTeMy, HanOosiee KPYITHbIE 3BeHbs KO-
TOPOIl Ha3bIBAIOTCS OTpacisiMu IpaBa. B kauecTtBe KpuTepues
pasrpaHUYeHus OTpaciield MpaBa OOBIYHO UCTIONB3YIOT MPEAMET



Y METOJl TPaBoBOro perynmpoBanus. C MOMOIIBIO IpeAMETa U
METO/a MOKHO HE TOJIbKO BBIIEUTH IPAKIAHCKOE IPABO U3 €1~
HOM CHCTEMbI POCCUIICKOTO MPaBa, HO U BBISIBUTh TaKXke €ro 0Co-
OEHHOCTH, KOTOPBIX BIIOJIHE JIOCTATOYHO ISl TOTO, YTOOBI Y YH-
TaTessl CJOXKUIIOCh SICHOE TIPE/ICTABJIEHUE O IPakIaHCKOM IIpaBe
(ITeBuyk [I.A. Teopus rocygapcTBa ¥ paBa: KOHCIEKT JIEKLIAN).

Kak u mo06as oTpacib, rpak/IaHCKOe TIPaBO COCTOUT M3 TIpa-
BOBBIX HOPM, PETy/IMPYIOLIIX COOTBETCTBYIOIIME OOIECTBEHHBIE
oTHoueHus. [IpeameT rpaxkiaHcKoro rnpasa Takke COCTABJIAIOT
oOmecTBeHHbIe oTHOMEHus. [loaToMy MOHsATHE MpeameTa Tec-
HO CBSI3aHO C BOIIPOCOM O TOM, Kakue OOIECTBEHHbIE OTHOIIIE-
HMSA PETryJIMPYIOTCS HOpMaMM I'paxkJaHCKoro npasa? bes orsera
Ha JIJaHHBII BOITPOC TPYAHO MOHSTH, YTO K€ MPEACTABISIET COOOM
rpaxgaickoe npaso Poccun. OHako OTBET Ha JaHHBIM BOITPOC
HE TaK IMPOCT, KaK 3TO MOXET MOKa3aTbCsl Ha MEPBbIA B3I
Jlesio B TOM, 4TO Kpyr OOLIECTBEHHBIX OTHOLIEHWM, peryiupy-
eMBIX I'paXJaHCKUM TpaBOM, HeoObIYaiHO oOmmpeH. I'paxkma-
HE W OpraHu3alliy, OCYILECTBJISAS MPEANPUHUMATENBCKYIO Jes-
TEJIbHOCTh, MOCTOSIHHO BCTYMAIOT MEXIy COOOi B OOIIeCTBEH-
HbIE OTHOIIEHUS, PETYJIMPYEMBbIE HOPMaMU I'PaXkJAHCKOIO Ipa-
Ba. ['paxiaHe B CBO€l OBCEAHEBHOW KU3HU, MOJb3YSCh YCITy-
raMH pa3IMYHBIX OPraHU3alMi, TAKKe BCTYMAIOT B OOIECTBEH-
Hble OTHOLIEHUsI, PeryJupyeMble I'paXAaHCKUM mpaBoM. Tak,
OTHpaBJIsASICh HA PabOTy Ha OOLIECTBEHHOM TPAaHCIOPTE, I'pak-
JAaHWH BCTYyMaeT C COOTBETCTBYIOIIEN TPAHCIIOPTHOM OpraHu3a-
LMell B OTHOIIEHHE, KOTOPOE PEryJupyeTcss HOpMaMu IpaxkIaH-



ckoro mnpaBa. CraBas o npue3ie B COOTBETCTBYIOLIYIO OPraHu-
3alMI0 Ha XpaHEeHHe BEPXHIOI OfIEX/y B rapiepo0, rpaxJaHuH
CTaHOBUTCSI YYaCTHUKOM OOIIECTBEHHOTO OTHOIIIEHUSI, KOTOPOe
TaK)Ke peryJimpyercs HopMaMu rpaxjiaHckoro npasa. [Iprobpe-
Tast HEOOXOUMBIE €My TIPOAYKThI MTUTAHUSI MJTU TIPOMBIIIUIEHHbIS
TOBapbl B Mara3uHe, TPakIaHUH YIaCTBYeT B OOIIECTBEHHBIX OT-
HOIIIEHUSIX, HA KOTOPBIE TAKkKe PACIPOCTPAHSIIOTCS HOPMBI TPaX-
JaHcKoro npasa. HopMbl rpaxJaHCKOro IIpaBa pacpoCTPaHSIOT
CBO€ JEWCTBME U HAa OTHOLIEHUS, KOTOpbIe MEPUOJUYECKU BO3-
HUKAIOT MEXy cCaMUMM rpaxjaaHamu. Hanmpumep, npu 3akJio-
YEeHUU MU JJOrOBOPA 3aiiMa, UMYILECTBEHHOTO HaliMa, 1apeHus
Y JIpYTUX HE 3allpellieHHbIX 3aKOHOM J0TOBOPOB.

['paskgaHCKKUM MPaBOM PETryJIUPYIOTCS] M OTHOUIEHUS], BO3HU-
KalolI1e B pe3y/ibTaTe paclpoCTpaHeHMs O IpaxkJaHUHE HE COOT-
BETCTBYIOIIUX JIECTBUTEILHOCTU CBEACHUMN, KOTOPBIE MOpOYaT
€ro YeCTb, JJOCTOMHCTBO WJIM JEJIOBYIO PEIlyTalUIoO.

Bmecre ¢ TeM aaneko He BCe OTHOIIEHHUs], yYAaCTHUKOM KOTO-
PbIX CTAaHOBSITCSI TPaKJaHe, PErYJIUPYIOTCS IPaXJIaHCKUM Ipa-
BoM. Tak, u30upast JeNyTaTtoB B COOTBETCTBYIOIIWE OPraHbI
NPEeJCTAaBUTEIbHON BIACTH, TPAXJAHE CTAHOBATCS YYaCTHUKAMU
OOINIECTBEHHBIX OTHOIIIEHUI, KOTOPBIE PEryIMpyIOTCsl Tocyaap-
CTBEHHBIM, a He TpaxkaaHckuM npaBoM (Illesuyk JI.A. M36upa-
TeJIbHOE MpaBo U npotiecc B Poccuiickoit ®enepanyu: Koncnexr
Jekuui. — PoctoB-Ha-nony: ®enukc, 2007). C qpyroit CTOpOHbI,
JEVCTBUE TPAKAAHCKOTO IpaBa PACHpPOCTPAHSIETCS U Ha Takue
0OIIIeCTBEHHbIE OTHOINICHUSI, B KOTOPBIX TpakJaHe BOOOIIE He



NPUHUMAIOT yuyacTus. Tak, HOpMaMU I'paxJIaHCKOro MpaBa pe-
T'YJIMPYIOTCS] OTHOIIEHUSI MEXy OpraHU3alysIMU (I0pUANYECKU-
MU JIMLAMH), BO3HUKAIOIIME B MPOLIECCE peasln3aliii MPOr3Be-
JEHHOW MPOAYKLIMH, IEPEBO3KHU €€ Ha JKEJIE3HOJOPOKHOM, MOP-
CKOM, PEYHOM WJIM BO3JYIIHOM TPAHCHOPTE, CTPAXOBAHUS 3TO-
IO Ipy3a, OCYLIECTBIEHHS pacyeTOB 3a MOCTABJIECHHYIO MIPOLYK-
LMIO U T. 1. ['pakTaHCKUM IIPaBOM PETrYJIUPYIOTCSl OTHOILIEHUS C
yuactreM Poccuiickoit ®enepaiinu, cyobekroB Poccuiickoit de-
Jepalyy 1 MyHHUIIMIIAIBHBIX 00pa30BaHuU, HAIIpUMeEp B Cllydyae
3aBellaHus T'PakJaHMHOM CBOETO MMYILECTBA rOCYIapCTBY.

Kpyr o01iecTBeHHbIX OTHOLIEHUH, PEryIUpyeMbIX I'paxIaH-
CKUM IIpaBOM, HACTOJbKO OOIIMpEH M pa3HOOOpas3eH, 4uTo, B
MPUHLIMIIE, HEBO3MOXHO [1aTh MX MCUYEPIBIBAIOLINI MEPEYEHb.
DTOro U He clelyeT JesiaTh, Tak KaK B 3aJady rpaxIaHCKO-TIpa-
BOBOI HayKW BXOOUT HE MEPEYrCieHHe C BO3MOKHO OOJIbINeH
TOYHOCTBIO U TIIATEJIbHOCTHIO BCEX OOLIECTBEHHBIX OTHOIIEHUH,
peryIMpyeMbIX IPpaJaHCKUM MPABOM, a BBISIBJICHHE TEX OOIIUX
CBOICTB, KOTOPBIE U MO3BOJIMIIN OOBEAVHUTH UX B IIPEAMETE Ofl-
HOW Y TOM € OTPacCiii, UIMEHYEMOU I'paXxJaHCKUM IPaBOM.

[lepBoe, uto Opocaercs B miiasa, 3TO TO, YTO I'PaKIAHCKOE
MPaBO MMEET JeJ0 C MMYILECTBEHHbBIMU OTHOIIeHusiMU. [lon
MUMYIIECTBEHHBIMA OOBIYHO TOHMMAIOT TaKue OOIIECTBEHHBIE
OTHOIIIEHUS1, KOTOPblE BO3HUKAIOT MO MOBOAY Pa3JIMYHOrO poja
MaTepuaibHbIX OMar, T. €. Belel, padoT, yCIIyT ¥ UHOTO UMYIIe-
CTBa B ILIMPOKOM CMBICJIE€ STOTO CJIOBA.

OnHako rpaxJaHCKOE MpaBO pPEryaupyeT [ajeKko He Bce



UMYIIIECTBEHHbIE OTHOIIIEHUS, BO3HUKAIOIIME B HaIIeM OOIe-
CTBE, a TOJIbKO OMPEAESICHHYI0 UX YacThb, UMEHYEMYIO MUMYIIe-
CTBEHHO-CTOMMOCTHBIMH OTHOIIIEHUSIMU. K MMyI11eCTBEHHO-CTO-
UMOCTHBIM OTHOCATCS B TIEPBYI0 Ouepedb TOBAPHO-ACHEKHBIE
oTHoIeHus1. BMecTe ¢ Tem ciiefyetT UMeTh B BUJLY, UTO TPaXkIaH-
CKUM MPABOM PETYIUPYIOTCS U TAKKUE UMYIIIECTBEHHbIE OTHOIIIe-
HUSI, KOTOpbIe HEMOCPECTBEHHO HE CBSA3aHBI C JEHEKHBIM 00-
palleHreM M T03TOMY MX HeJb3sl Ha3BaTh TOBAPHO-/IEHEKHBIMU.
Harnipumep, oTHoIleHus1 Mo 0OMeHy BellamMu, JAPEHUIO U T. II.
OpHaKo 3TU OTHOIIEHHS], TaK ke KaK ¥ TOBAPHO-/EHEKHbIE, HO-
CAT CTOMMOCTHBIT XapaKTep, MOCKOJIbKY BCE OHU CBSI3aHBI C JIeH-
CTBMEM 3aKOHa CTOMMOCTH. B cuiy 3TOro umyiecTBeHHbIe OT-
HOITICHU 1, BXOASIIHE B IIPEIMET IPaskIaHCKOTO ITpaBa, MpaBUJIb-
Hee UMEHOBATh KaK UMYIIIECTBEHHO-CTOMMOCTHBIE OTHOIIICHHUSI.

B ycnoBusix pa3BUTOI AEHEKHOU CHUCTEMbI OCHOBHYIO Mac-
CYy MMYIIECTBEHHO-CTOMMOCTHBIX OTHOIIIEHUI COCTaBJISIOT TO-
BapHO-JICHE)KHBIC OTHOIIIEHUS. YCIeNTHOe pa3BUTHE OObEKTHB-
HO CYIIECTBYIOIIMX B HAIIIEM OOIIECTBE TOBAPHO-/ICHEKHBIX OT-
HOIIIEHU BO3MOXHO JIMIIIb B TOM CJIy4ae, eclii K HUM Oyder
MIPUMEHSITbCA afieKBaTHas mpaBoBas ¢opma. OnHa U3 MPUYKH
MMEBIINX MECTO 3aCTOMHBIX SIBJICHUM B HAIllell SKOHOMUKE CBSI-
3aHa C MPUMEHEHUEeM aMUHUCTPATUBHBIX METOMOB MpPHU pery-
JIMPOBAHUU TOBAPHO-JEHEKHBIX OTHOIIIEHUI, KOT/1a TOBAPHO-/1e-
HE)XHbIE OTHOIIEHUSI O0JIEKATUCh B HECBOMCTBEHHYIO, UYXIYIO
UM a/IMUHUCTPATUBHO-TIPABOBYIO (DOpPMY, KOTOpasi MEHbIIIE BCE-
r0o MOAXOAUT K TOBAPHO-AEHEKHBIM OTHOIIEHUSIM. Mexay Tem



MHOT'OBEKOBasI MPAKTHKA MPABOBOIO PEryJIMPOBaHUS MOKa3aa,
9TO IS HOPMAJIBHOTO Pa3BUTHUSI TOBAPHO-JCHEKHBIX OTHOIIIE-
HUI HanOoJjiee MPEANOYTUTEIILHON SIBJISIETCS TPk IaHCKO-TIpa-
BoBas (popma. Tak, IPOM3BOACTBO HEOOXOAMMOM OOIIECTBY MPO-
JOYKIIAU MOKHO 00eCeYnTh B aJIMUHUCTPATUBHOM IOPSIJIKE, 3a-
CTaBUB NPEANIPUATHAE BOIIPEKU €r0 SKOHOMUYECKUM MHTepecam
BBIITYCKATh 3Ty NpoAyKiuio. OJHAKO MpaKTUKa TMoKa3aia, 4To
3TOT MyTh HE BEJICT K U300MJIMIO M YIOBJIETBOPEHHUIO OOIIECTBEH-
HBIX noTpedHOCTel. [Ipeanpustue, Oyayun He 3aMHTEPECOBAH-
HBIM B IPOU3BOJICTBE JIAHHOTO BU/Ia TTPOMYKIIUH, BCETa HAIET
THICSIUY TIPUYKH, TIO KOTOPHIM OHO HE CMOIJIO BHITIOJIHUTH BO3JIO-
’KEHHOE Ha Hero B aIMUHKMCTPATUBHOM MOpsJKe 3a1aHue. MHas
CHUTYAITUSI CKJIaJIbIBAETCS1, €CJIM IIPOU3BOACTBO HEOOXOAUMOM 00-
IIECTBY MPOAYKIIMU OCYIIECTBIISIETCS] HA OCHOBE 3aKJIIOUEHHO-
r0 C IpPEANPHUATHEM JOrOBOPa, B KOTOPOM HAIILIM OTpakeHHe
€ro KOHOMHUYECKHE MHTEPECHI U MCIIOIHEHHUE KOTOPOro odecre-
YHMBaeT MPEINPUATHIO UX YIOBJIETBOPEHHE. B Takux ycloBUsIX
IpeANpPUATHE MPEIIPUMET BCE OT HETO 3aBUCHIIIEE 1JTs BBIITYCKa
HEOOXOIUMOM OOIIECTBY MPOAYKIIMU, TAK KaK 3TO COOTBETCTBY-
€T ¥ ero SKOHOMHUYECKUM uHTepecam. [Ipu 3ToM He Tpebyercs
NPUMEHEHU S K MPEIIPUATUIO KAKUX-TTMO0 Mep IPUHYAUTETbHO-
O XapaKTepa CO CTOPOHBI TOCY/IAPCTBA.

['paxkaaHcKkoe MpaBO TeM M OTIMYAETCS OT JIPYrUX OTpac-
Jieli TpaBa, YToO pacriojiaraeT YHUKaJIbHbIM, BEKaMH OTpabOTaH-
HBIM OPUAMYECKMM MHCTPYMEHTapHeM, 00eCleUrBaloIIUM Op-
raHM30BAaHHOCTH U MOPS/IOK B OOIIECTBEHHOM IPOU3BOJICTBE Oe3



HETIOCPEJICTBEHHOTO COIPUKOCHOBEHUS C ammapaToM rocynap-
CTBEHHOTO TIPUHYKJICHUS TyTeM BO3JICHCTBHS HA SKOTUIECKHE
UHTEPEeChl YYaCTHUKOB OOITIECTBEHHOTO IPOU3BOJICTBA.

[Mepexon Haieil CTpaHbl K PHIHOYHOW IKOHOMUKE C HEM3-
0eXHOCTBIO TIPUBOIUT K PACIIMPEHUI0 Chepbl IPakIaHCKO-TIpa-
BOBOT'O PEryJIMpPOBaHUSI UMYIIECTBEHHBIX OTHOIIICHUM, CKJIaIbl-
BAIOIIMXCS B Pa3iMuUHBIX cepax nesrenbHocTd. Tak, Ha cMme-
HY IIEHTPAJIM30BAaHHOMY paCIIpe/ICIeHUI0 MaTepUaIbHO-TEXHH-
YeCKUX PeCypCOB, OCYIIECTBIISEMOMY B a/IMUHUCTPATHBHO-TIpa-
BOBOM TIOpSIJIKE, TIPUIILTA OMpKeBasi, ONTOBAas M MHbIE (DOPMBI
TOPrOBJIH, pEryJIMpyeMble HOpMaMU TPakJAHCKOTO MpaBa. Ycra-
HaBJIMBaeMble B aJIMUHUCTPATUBHOM TIOpSIIKE IIEHBI Ha MPOM3-
BEJICHHYIO TIPOAYKIIMIO U TOBapbl HAPOJHOTO MOTPeOIIeHUsT Obl-
JIV 3aMEeHEHbI Ha JIOTOBOPHBIE TIEHBI, OITpe/ie/IeHNe KOTOPBIX OCY-
IIECTBIISIETCS B IPaXkIaHCKO-TIPaBOBbIX (hopmax. Pacnipenensie-
Mble paHee B aJIMUHUCTPATHBHOM TOPSIIKE KUJIbIE TIOMEIICHHSI
NepexolsaT B COOCTBEHHOCTh TpaxkaaH. [IpaBa Ha 3TH Momelrie-
HUSI peaTU3yI0TCSl TpakJaHAMKM B paMKax T'paKIaHCKO-TIPaBO-
BBIX OTHOIIIEHWH. 3eMJIsl, ee HeJpa W Jpyrue MpupoaHble 00b-
€KThl BTSTMBAIOTCS] B TPAXKIAHCKUI 00OPOT M CTAaHOBSITCS 00b-
eKTaMH I'PakIaHCKO-TIPABOBBIX CEIOK. I'paXJaHCKOe MpaBo —
HEOOXOIUMBIN JIEMEHT CaMOPETYJIPYIOIIErocs SKOHOMHUYECKO-
ro MEXaHW3Ma, IMEHyeMOro priHKOM. [losTOMYy 1Mo Mepe cTaHOB-
JIeHWS] PHIHOYHOM SKOHOMMKH B HAIIIEH CTpaHe PoJib U 3HAUCHUE
IPakIaHCKOTO TIpaBa B KU3HU OOIIECTBA HEYKJIOHHO OYIyT BO3-
pacrars.



Hpyroii COCTaBJIAIONIEH YacThlo MpeaMeTa TI'PaxkJIaHCKOro
npaBa B cOOTBETCTBHU CO CT. 2 'K sBIsIOTCSA TMUYHBIe HEUMY-
IIECTBEHHBIE OTHOIIEHUs. VI3 caMoro Ha3BaHUsI BHITEKAET, YTO
JIMYHBIE HEUMYIIIECTBEHHbIE OTHOIIIEHUsI 00JIA/IAI0T, IO KpaiHe
Mepe, IByMsl Ipu3HaKamu. Bo-TiepBbIX, yKa3aHHbIE OTHOIICHUS
BO3HHKAIOT 110 TTOBOLy HEMIMYIIIECTBEHHBIX (JIyXOBHBIX ) OJ1ar, Ta-
KHX, KaK 4eCTbh, JOCTOMHCTBO, JICJIOBAsl pEMyTallusI, UMsI Ipax/aa-
HUHA, HAUMEHOBaHKE I0PUINYECKOTO JIMIIA, aBTOPCKOE MPOU3Be-
JIeHHe, N300peTeHre, IPOMBIIICHHBI oOpa3sell 1 T. 1. Bo-BTo-
PBIX, JIMYHBIE HEUMYIIIECTBEHHbBIE OTHOIIEHUST HEPA3PhIBHO CBSI-
3aHBI C JITYHOCTHIO YUACTBYIOIIMX B HUX JIKIl. B 3THX OTHOIIE-
HUSIX MPOSIBIISIETCS UHAUBUYATbHOCTD OTJEJIbHBIX IPAKIaH WK
OpraHM3alluil U OCYIIECTBJISIETCS OIEHKA MX HPABCTBEHHBIX U
WHBIX COIMATbHBIX KaYeCTB.

Takum 00pa3oMm, Moj JMYHBIMU HEMMYIIECTBEHHBIMUA OTHO-
HIEHUSIMU CJIeyeT IOHMMAaTh BO3HUKAIOIIHE IO MOBOY HEUMY-
IIECTBEHHBIX OJiar OOIIECTBEHHbIE OTHOIIEHHS, B KOTOPBIX OCY-
IIECTBJISICTCA WH/IMBBAyaAIM3alsl JTUYHOCTH TPaXAaHWUHA WA
OpraHMU3aly MIOCPEICTBOM BBISIBJICHUS M OIICHKH X HPABCTBEH-
HBIX ¥ UHBIX COIIMAJIbHBIX KAYeCTB.

Tak, ecnu rpakJaHUH HaMKCcal pOMaH, TO MeXy HUM U Bce-
MU OKPY’KalOIMMHU €ro JIMLIAMH IO ITOBOY CO3JaHHOIO UM MPO-
U3Be/ICHUST BO3HUKAET JIMYHOE HEUMYIIECTBEHHOE OTHOIIIEHHE,
B KOTOPOM MPOSIBISIIOTCS MHAVBUYaJIbHbIE TBOPUYECKUE, HPAB-
CTBEHHbIE Y UHbIE COIMAJIbHBIE KAUueCTBa MUCATeNs, HaIlle/IIe
OTpa’keHHe B €ro MpOM3BeeHUH, U STU CBOKCTBA TOIYYaloT CO-



OTBETCTBYIOIIYIO OIIEHKY CO CTOPOHBI UMTaTesell. ITO JIMYHOE
HEUMYIIIECTBEHHOE OTHOINICHUE PETYJIUPYeTCss HOpMaMU T'pax-
JAHCKOT'O TIPaBa, B COOTBETCTBUM C KOTOPBIMU TTHCATE b HAJ/IEIS-
€TCsl MPaBOM aBTOPCTBA HA CO3/IaHHOE UM IMPOMU3BE/IeHHe; Mpa-
BOM KCIOJIL30BaTh WM pa3peliaTh UCHOIL30BaTh TPOU3BEICHIE
TO/1 TIOJTMHHBIM UMEHEM aBTOpa, TICEBJOHUMOM, OO 6e3 000-
3HAUEHWS] UMEHH, TO €CTh aHOHUMHO (TIpaBO Ha WUMsl); IIPABOM
00HapO/IOBaTh WM pa3pelarh 0OHAPOAOBATh POU3BEEHNE B
mo6oi popme (IpaBo Ha OOHAPOIOBAHUE); MPABOM HA 3alUTY
MIPOM3BEJICHNSI, BKJTIOUAsI €70 Ha3BaHUE, OT BCSIKOTO MCKAKEHUS
WJIM MHOTO TIOCSITaTeNIbCTBA, CIIOCOOHOTO HAHECTH YIIepO YecTH
U IOCTOMHCTBY aBTOpa (IIPaBO Ha 3aIUTY permyTaliy aBTopa).
B coorserctBum ¢ 1. 1 cr. 2 I'K rpaxgaHckuM nmpaBom pery-
JIMPYIOTCS T JIMYHbIE HEUMYITIECTBEHHBIE OTHOIIICHU I, KOTOPbHIE
CBSI3aHBI ¢ UMyIIecTBeHHbIMU. OTCloa CJeayeT, YTO JINYHbIC
HEUMYIIIECTBEHHbIE OTHOIIEHUSI, HE CBSI3aHHbIE C UMYIIECTBEH-
HBIMH, TPaKJAAHCKUM IPaBOM He peryimpylorcs. Takoe ynane-
HUE 13 ITpeMeTa I'PakIaHCKOTO MpaBa JIMYHBIX HEUMYIIECTBEH-
HBIX OTHOIIIEHUI, HE CBA3aHHBIX C UIMYIIECTBEHHBIMHU, ITPEICTaB-
JIsieTcst MaJlo 000CHOBaHHBIM. Eciuv JInvyHble HEMMYIIIECTBEHHbIE
OTHOIIIEHU S TATOTEIOT K MPEIMETY I'PakJaHCKOrO MpaBa, TO OHU
JOJDKHBI IM PETYJIMPOBAThCSI HE3aBUCUMO OT TOTO, CBSI3aHBI OHU
C MIMYIIIECTBEHHBIMUA OTHOIICHUsIMU WM HEeT. B cuity aToro 1um-
BUJIMCTUYECKAs] HAyKa He JOJDKHA OrPaHUYMBATHCS OMUCAHUEM
npaBuL, copepkanmxcs B ['pask1aHCKOM KofeKce U APYrux HOp-
MAaTHBHBIX aKTaX T'PakJaHCKOTO 3aKOHOJATeNbCcTBa. B ee 3ana-



9y BXOAIUT OOOCHOBAHHUE MPEIMETHOTO €IMHCTBA TPAKAAHCKOTO
nipasa. JlJis1 3TOro HeJOCTaTOYHO KOHCTATUPOBATh, YTO I'PAXKAAH-
CKMM IPaBOM PETyJUPYIOTCS MUMYIIECTBEHHO-CTOUMOCTHbBIE U
JIMYHBbIE HEMMYIIIECTBEHHBIE OTHOIIeHH 1. HeoOxoaumo, HecMOoT-
Ps1 Ha BHEUIHIOK ITPOTUBOIOIOKHOCTb 3TUX JIBYX COCTABHBIX Ya-
CTel TpeiMeTa IpakJaHCKOTO TIpaBa, BHISIBUTH TO OOIIEe CBOM-
CTBO, KOTOPOE U TIO3BOJISIET OOBETUHUTh UMYIECTBEHHO-CTOM-
MOCTHbIE U JINYHbIE HEUMYIIIECTBEHHbIE OTHOIIIEHHS B IIPEIMETe
OJTHOW Y TOM ke OTPACIIM — I'Pa’kJIaHCKOM ITpaBe.
VIMy111€CTBEHHO-CTOMMOCTHBIE  OTHOIICHUS [TPEAINOJIATaIoT
B3aMMHYIO OLIEHKY YYACTHUKAMU TUX OTHOUIEHUI KOJIUYECTBA
Y KauyecTBa TPy/a, BOILIOIIEHHOTO B TOM MaTepuajbHOM OJare,
0 TMOBOy KOTOPOTO 3TU OTHOIIEHMS CKJIAIbIBAIOTCS. JInuHbIe
HEMMYILIECTBEHHBIE OTHOLIEHUSI, B CBOI0 OYEpPEeb, MPEATOIIara-
10T B3aUMHYIO OIIEHKY MX YYaCTHUKAMHU UHIVBHUIyaJbHBIX Ka-
YECTB JIMYHOCTH, YUYACTBYIOIIEH B STUX OTHOIIeHUsX. B3anmo-
OLIEHOYHBII XapaKTep UMYIIECTBEHHO-CTOUMOCTHBIX U JINYHbBIX
HEUMYIIIECTBEHHBIX OTHOIIEHUI U COCTaBJIsIeT TO OOIIee CBOM-
CTBO, KOTOPOE TI03BOJISIET OOBETUHUTD UX B MIPEIMETE TPk IaH-
cKoro npasa. Bo uzbexanue HeopasyMeHusl ClielyeT OTMETHUTb,
YTO OIIEHOYHBIM XapaKTep HOCAT BCEe OOIIECTBEHHBIE OTHOIIIE-
HUs. OgHAKO B3aMMOOIICHOYHBIM MPU3HAK XapPaKTEPEH TOJIbKO
IUIsl TeX OOIIECTBEHHBIX OTHOIIEHUH, KOTOPBIE BXOIAT B IMPe/I-
MeT TpakJaHCKOro mpasa. Hamuume 3toro ooiero nmpusHaka u
00YCJIOB/IMBAET MPUHITUIHUATBHOE €TMHCTBO BCEX UMYIIECTBEH-
HO-CTOMMOCTHBIX U JIMYHBIX HEUMYILIECTBEHHBIX OTHOILIECHU, B



Kako# Obl chepe NesATeTbHOCTH YeIOBEeKa OHM HU BO3HUKAJIU 1
KaKoB Obl HA ObLT MX CYObEKTHBIN COCTAB.

B uMyI1ieCTBEHHBIX OTHOIIEHHUSX B3aWMHAsl OIEHKA IMPOsIB-
JISieTcsl B CTOUMOCTHOH (popme, a B HEMMYITIECTBEHHBIX — B BU-
Jie HPaBCTBEHHON M MHOM COIMAJIbHOM OLIEHKH JIMYHBIX KaueCTB
rpaxjaH v opranuzanuii. [IockobKy CTOMMOCTHAsSI OLIEHKA UMe-
€T MECTO TOJIbKO B UMYIIIECTBEHHO-CTOMMOCTHBIX OTHOIICHUSIX,
a HpaBCTBEHHAsl M MHasl COLMAIbHASI OLIEHKA JIMYHBIX KauecTB
rpakjiaH ¥ OpraHU3aluii — B JIMUHBIX HEUMYIIIECTBEHHBIX OTHO-
HIEHUSIX, TO M IPEAMET I'PaXJaHCKOTO MPaBa MOKHO OMPE/IETUTh
KaK B3aMMOOIIEHOYHbIE OOIIIECTBEHHbIE OTHOIIICHHSI B BUJIE UMY-
IIECTBEHHO-CTOMMOCTHBIX U JIMUHBIX HEMMYIIIECTBEHHBIX OTHO-
IIIEHU.

Mertop rpaxJaHCKO-TIPaBOBOro peryaupoBanusi. Eciv noHs-
THE TIpeaIMeTa IPakJaHCKOTO MpaBa CBSA3aHO C BOITPOCOM O TOM,
Kakue OOIIeCTBEeHHbIE OTHOIIEHUS PETYJIMPYIOTCS IPakIaHCKUM
MIPaBOM, TO MTOHSITUE METO/A — C BOIIPOCOM O TOM, KaK 3TH 00111e-
CTBEHHbIC OTHOIIIEHUSI PEryIUPYIOTCSI HOPMAMU T'PakKAAHCKOTO
npasa. [loaTomy Mexay mpeaMeToM U METOIOM MTPaBOBOTO pe-
I'YJIMPOBaHUS CYIIECTBYET BeChMa KecTKasi CBsi3b. MeTon npej-
orpeensieTcss 0COOEHHOCTSIMU MPEIMETa MPABOBOTO PETYJINPO-
BaHMs. Haymmuue o01ero pomoBoro CBOWCTBA, MPUCYIIIETO BCeM
OOI1IeCTBEHHBIM OTHOIIEHUSIM, BXOJAIIUM B MPEIMET TpaxJaH-
CKOro TpaBa, Mpeaorpeaesser U MpUuMeHeHue K HUM eJUHOTO
METO/Ia TTPABOBOTO PETYIMPOBAHMS.

OO111ecTBeHHBIE OTHOIIICHUSI, COCTABJISIONINE ITPEIMET TPaX-



JaHCKOTO IpaBa, HOCST B3aMMOOIIEHOYHBIH XapakTep. Baanmnas
K€ OLIEHKA YYACTHUKOB OOIIIECTBEHHBIX OTHOIIIEHUI MOXET ITpa-
BWJILHO (hOPMHUPOBATHCSI JIUIIT TIPH YCIIOBUHM PAaBEHCTBA OLICHU-
BAIOLIHUX CTOPOH. [109TOMy MMYIIIeCTBEHHO-CTOMMOCTHBIE U JTNY-
Hble HEMMYIIIECTBEHHBIE OTHOIIEHHSI TIOJy4aloT HanOosee Imo-
HOE Pa3BUTHE TOJBKO B TOM CJIydae, €ClI OHHM PETyIHPYIOTCS
Ha OCHOBE I0PUINYECKOT0 PaBEHCTBA CTOPOH. VI3 3TOro JIOornyHo
BBITEKAET, YTO B IPAK/IAaHCKOM TpaBe MPUMEHSIETCS] METOI I0pH-
JAMYECKOTO PaBeHCTBA CTOPOH.

FOpuamueckoe paBeHCTBO CTOPOH B TPakIAHCKOM TIpaBe
O3HAYaEeT, YTO HU OHA M3 CTOPOH B IPakJaHCKOM TPaBOOTHO-
IIIEHUH He MOXET MPEeIONPeIesIsATh MTOBEIEHNE APYTOi CTOPOHBI
TOJIBKO B CHJTy 3aHMMAaeMOro €i0 B MPABOOTHOIICHUH MOJIOXKe-
HHSI, KaK 9TO MMEEeT MEeCTO, HAlpuMep, B aAMUHHCTPATUBHOM
npaBooTHoIeHuu. [IpuMeHeHre MeTona IPUANIECKOro paBeH-
CTBa CTOPOH 00eCreunBaeT YYaCTHUKAM I'PaKIAHCKHUX IPaBOOT-
HOIIIEHWI HE3aBHCHMOCTh M CAMOCTOSITEIBHOCTD, ITO3BOJISIET MM
NIPOSIBJISATh MHUILIMATHBY U TIPEANPUUMYUBOCTh, COBEPIIATH JIO-
Oble IefCTBHS, He 3arpenieHHble 3aKOHOM, YTO UMEeT Ype3Bbl-
YaiiHO Ba)XKHOE 3HAYEHHE /sl Pa3BUTHS IPakIaHCKOrO 000poTa
B YCJIOBUSIX PHIHOYHOW SKOHOMHUKH.

Takum 00pa3oM, rpaxAaaHCKOE MPAaBO MOXKHO ONPENeIHTh
KaKk COBOKYITHOCTb TPaBOBBIX HOPM, PETYJIUPYIONIMX Ha Ha-
Yajax IpUIMYeCKOro paBeHCTBa CTOPOH MMYIIECTBEHHO-CTOU-
MOCTHBIE U JINYHbIE HEUMYIIIECTBEHHbIE OTHOIIICHWSI.

[TpoGneMsl mpeMeTa 1 METO/IA TPask TAaHCKO-TIPABOBOT'O Pery-



nvpoBaHus1. Bornpoc o nmpenmere u MeTojie rpaXJJaHCKOro MpaBa
HOCHUT TUCKYCCHOHHBIN XapakTep. B nmureparype BhICKa3bIBAIOTCS
¥ Ipyrue CykJIeHus. B 4acTHOCTH, CIOPHBIM SIBJISIETCS CaMO TIO-
HSITUE MMYIIECTBEHHBIX OTHOIIEHUI, PEeryJupyeMbIX IpaxkIaH-
CKUM TIpaBoOM. Psij1 aBTOpOB mosaraior, 4To HEOOXOAMMO OTrpa-
HUYUTH UMYIIIECTBEHHBIE OTHOIIEHHS OT MaTePUATbHBIX, IPOM3-
BOJICTBEHHBIX M 9KOHOMHMYECKHX. HeoOXommmocTs Takoro pas-
rpaHUYeH st OOLIYHO OOBSCHSETCS TAK, UTO MaTepUaIIbHbIE, TIPO-
W3BOJICTBEHHbIE ¥ SKOHOMUYECKUE OTHOIIIEHUSI HOCSIT OOBEKTHUB-
HBIIA XapaKTep ¥ MO3TOMY He MOTYT PeryJMpOBaThCsl HOPMaMHU
npaBa. Mex/y Tem 4eJoBeK He B COCTOSIHUM U3MEHUTh 3aKOHBI,
10 KOTOPBIM Pa3BUBAIOTCS MaTepUasibHble, MPOU3BOJCTBEHHbIS
¥ 9KOHOMHYECKUe OTHOIeHUs. OHAKO OH MOXET OO0 yCKO-
PUTH UX Pa3BUTHE B COOTBETCTBUHM C CYIIECTBYIONIEH OOBEKTUB-
HOH 3aKOHOMEPHOCTBI0, JTMOO 3aTOPMO3UTh Pa3BUTHE ITUX OTHO-
IIEHWA, YTO HEOJHOKPATHO MMEJIO MECTO B UCTOPUU PA3BUTHS
oomectBa. Crenath 3T0 MOXKHO, JIMIITh OKa3bIBas ONpeieJIeHHOEe
BO3JIEVICTBYE HA pacCMaTpHBaeMble OTHOIIEHHUS, B TOM UHCIIE U
TIOCPEJICTBOM HX ITPABOBOTO PEryIMpOBAHUSI.

Bonee 060cHOBaHHO MpeCcTaBIIsIeTCsl O3UIUS TEX aBTOPOB,
KOTOpBIE CUMTAIOT, YTO TMOHSITHUSI TPOU3BOACTBEHHBIX, MaTEepH-
QJIbHBIX, 9KOHOMUYECKUX W MMYIIECTBEHHbBIX OTHOIIEHUH C pa3-
HBIX CTOPOH OTPaKaloT Pa3IMyHbIe CBOMCTBA OTHUX U TEX ke 00-
IIECTBEHHBIX OTHOIIIEHUI, BOZHUKAIOIIUX B MPOLIECCE TPOU3BO/I-
CTBa, pacmpeesicHus1, 0OMeHa U MOTpeOJeHUs] MaTepHaIbHBIX
Onar. Tak, TepMUH «MaTepuaIbHBIe» OTPaXaeT TOT (haKT, UTO



XapakTep yKa3aHHbIX OTHOLLEHUI OINpeaesseTcs MaTepuasbHbl-
MU YCJIOBUSIMU KW3HU Joper. ITockonpKy paccMarprBaeMble
OOI1IECTBEHHbIE OTHOIIIEHHUSI BO3HUKAIOT B MpOIlecce POU3BO/-
CTBAa, MX Ha3bIBAIOT NPOU3BOJACTBEHHBIMU OTHOLIEHUAMU. Tep-
MUH «3KOHOMHYECKHE» YMOTpeOIsieTcsl B TeX Claydasx, Korjaa
BaXHO MOJYEPKHYTh, UYTO CKJIAJBIBAIOLIMECS B MPOLIECCE MPO-
W3BOJICTBA OOIIECTBEHHBIE OTHOIIIEHUS COCTABIISIOT SKOHOMUYE-
ckuii 6asuc obuecTBa. YToOB! OTPA3UTh CBSA3b ITUX OTHOILIEHUI
C MaTepUaIbHBIMH OJlaraMu (MMYIIIECTBOM), UX Ha3bIBAIOT UMY-
IECTBEHHBIMU OTHOIIICHUSMM.

Pa3znuyHble KpUTEpuu NpeIaraloTcs M i OTIPaHUYEHUS
VIMYIIECTBEHHBIX OTHOILLEHWM, PETYIUPYEMBIX TI'PakJIaHCKUM
IPaBOM, OT UMYILECTBEHHBIX OTHOLIEHWH, BXOASIIMX B IPEA-
MmeTsl apyrux orpacnen. Tak, C. H. bparycey cnenmgpuueckni
NPU3HAK MMYILECTBEHHbIX OTHOIIEHUM, BXOAAIIMX B MPEAMET
IPa’kJIaHCKOIO IpaBa, YCMATPUBAET B MMYILECTBEHHOM CaMoO-
crosATeNbHOCTU uX cyobekToB; C. C. AsiekceeB-B IMYIIECTBEH-
HO pacropsIUTEIbHOU CaMOCTOATEIBHOCTH YYACTHUKOB UMYIIIE-
CTBEHHBIX OTHOIIEHUI. A. B. JI030pLIEB B Ka4eCTBE TAKOIO KPH-
TepHUsl UCTIOJIb3YeT NMPU3HAK 000COOIEHHOro B 000pOTe UMYILle-
crBa. 10. K... Toncroit cuntaer, 4to B Ka4ecTBE UCKOMOTO MTPU-
3HAKa BBICTYIIAET PAaBEHCTBO YYACTHUKOB MMYIIECTBEHHBIX OT-
HOUIEHUH, PETYJIMPYEMBbIX I'PpaXkJaHCKUM paBoM. Hekotopble u3
9TUX B3MJISI0OB HAIIUIM OTPAXEHUE U B IEMCTBYIOIIEM 3aKOHOIA-
TesnbeTBe. Tak, cr. 2 'K ycraHaBimBaer, 4To rpaxkJaHCKOe 3aKO-
HOZIATEJILCTBO PETyIMPYET UMYIIECTBEHHBIE U CBA3aHHBIC C HU-



MU JINYHbIE HEMMYIIIECTBEHHbIE OTHOIIIEHH I, OCHOBAHHbIE Ha pa-
BEHCTBE, ABTOHOMUM BOJIM U UMYIIECTBEHHOW CAMOCTOSITESIbHO-
CTU UX YYaCTHHUKOB.

J1s1 U3NMOKEHHBIX BBIIIE TIO3UILIMI XapaKTepHa OfiHa oOIast
JyepTa: B Ka4ecTBe MPeAMETHOro MpU3HAKa IPakJaHCKOrO IMpa-
Ba B HUX UCIOJIB3YIOTCS CBOMCTBA HE CAMHX OOIIECTBEHHBIX OT-
HOIIIEHU!, a UX YYaCTHUKOB WJIM UMYIIIECTBA, MO MOBOIY KOTO-
POro BO3HUKAIOT TU OTHOIIEHUS. Mex 1y TeM crielupruyecKkuii
NpU3HAK (TOJIOKEHNE) YYACTHUKOB MMYIIECTBEHHBIX OTHOIIIE-
HUIA OMpeesisieTcsl XapakTepoM STHX OTHOIIEHHi, a He HA00o-
pot. [ToaTomy mnonoxkeHue, B KOTOPOM OKa3bIBAIOTCSl yYaCTHH-
KM OOINECTBEHHBIX OTHOILIEHUM, 3aBUCUT OT OCOOEHHOCTEN TeX
MMYIIECTBEHHBIX OTHOILIEHUI, B KOTOPbIX OHU YYacTBYIOT. DKO-
HOMHYECKHUE K€ IPU3HAKU UMYILIECTBA CYyHIECTBYIOT HE CaMU IO
ceOe, a mpeJonpeessIoTcsl 0COOEHHOCTSIMU TeX 0OIIeCTBEHHbIX
OTHOIIIEHU, KOTOPBIE CKJIAABIBAIOTCS IO MOBOY 3TOTO UMYIIE-
cTBa. B crity 3TOrO MpenIMeTHBIN MPU3HAK TPakIaHCKOTO TTpaBa
MpaBUJIbHEE UCKaTh B CIEU(MUKE CaMUX UMYIIECTBEHHBIX OT-
HOIIIEHUI1, @ He B OCOOEHHOCTSIX MOJIOKEHHS, 3aHUMAEMOro UX
YUYaCTHUKAMHU, WA UMYIIECTBA, MO MOBOLY KOTOPOTO 3TH OTHO-
IIEHUs1 BO3HUKAIOT. B KauecTBe Takoro crienu@uyueckoro mnpu-
3HaKa MOXeT OBIThb MICMIOJIb30BAaH CTOMMOCTHBIM XapakTep UMy-
IIECTBEHHBIX OTHOIIIEHW, BXOSIIUX B IPEIMET IPakIaHCKOTO
npasa.

[To-pazHoMy B sMTeparype OOBSCHSIETCS W BKIIIOYEHUE B
MpeaMeT TPakJAaHCKOTO MPaBa JIMYHBIX HEUMYILIECTBEHHBIX OT-



HomeHud. OOHM aBTOpBI MOJIAralT, YTO JIMUHBIE HEUMYIIe-
CTBEHHbIC OTHOILIEHUSI PETYIUPYIOTCS TPAKAAHCKHAM MPABOM B
CHJTy UX CBSI3AHHOCTHU C UMYIIECTBEHHBIMU OTHOIIeHUsAMU. Of1-
HAKO CBSI3aHHOCTb PA3JIMUHBIX OOIIECTBEHHBIX OTHOIIEHUN He
O3HAYaeT MX OJIHOPOJHOCTH U cama 1o ceOe He MOXKET CITYKUTb
OCHOBAaHUEM [Is1 BKJIIOYEHHUS YKa3aHHBIX OTHOIIEHUH B Mpej-
MET OJIHOW W TOW XK€ OTpaciu Ipapa. Tak, OTHOIIEHUS TO TIO-
BOJY MPEAOCTaBJIEHUs] TPaskAaHaM KWJIOW TUJIOIIAAN U OTHOIIIE-
HUSI COIMAJIbHOTO HaliMa XWJIOHM TUIOIIA HEPa3PhIBHO CBSI3a-
HBI MeXTy cOO0H. OJHAKO PETYIMPYIOTCS OHU PA3IMYHBIMU OT-
paciasMu: TepBble-aAMUHUCTPATUBHBIM, BTOPBIE-TPaXJIaHCKUM
npaBoM. HaoGopoT, Mex 1y JapeHuemM U CTPOUTENbHBIM MOIPSI-
JIOM HET TECHOU CBsI3U, HO TeM He MeHee OHU BXOJST B Ipe[-
MET OJHOU Y TOM € OTPACIIM I'PakJAHCKOTO npasa. [pyrue yde-
HbIE [10JIAraloT, YTO JIMYHbIE HEUMYIIIECTBEHHbIE OTHOIIIEHUS, OY-
Jy4d HETUIUYHBIMU IS TPaKAAHCKOTO MpaBa, OKa3aJKch BTs-
HYTBIMH B cpepy rpaxJaHCKO-ITPABOBOIO PETYIMPOBAHMUS, TaK
KaK JJIs HUX CTaJ0 BO3MOXKHBIM HCIIOb30BaTh YK€ CIOXKHUB-
HIMIACS METOJI TPaXJaHCKO-TIPABOBOTO peryavupoBanus. OQHako
¥ B 3TOM Clly4ae BO3HHMKAeT BOIMPOC, MOYEMY UMEHHO JIMYHbIe
HEUMYIIIECTBEHHbIE OTHOIIEHHSI OKA3aJIUCh BTSIHYTHIMU B ce-
Py TpaxJaHCKO-TIpaBOBOro peryauposanus. [1o Bceir Bugumo-
CTH, JINYHbIE HEUMYIIIECTBEHHBIC OTHOIIEHUsT 00JIa/Ial0T TaKUM
OOIIMM CBOWCTBOM C MMYIIECTBEHHO-CTOUMOCTHBIMU OTHOIIIE-
HUSIMH, KOTOPOE M TIO3BOJIWJIO PACIIPOCTPAHUTh HA HUX T'Pax-
JAHCKO-TIPAaBOBOM METOJI PETYJIMPOBAHUS OOIIECTBEHHBIX OTHO-



meHui. B kauectBe Takoro odoomaroriero npu3Haka FO. K. Toin-
CTOW pPacCMaTpUBAEeT PaBEHCTBO CTOPOH B UMYIIIECTBEHHO-CTO-
UMOCTHBIX U JINYHBIX HEUMYIIIECTBEHHBIX OTHOIIEHUAX. MexX 1y
TEeM IOJIO)KEHHUE, B KOTOPOM OKa3bIBAIOTCSI YUACTHUKHU PETYIIUPY-
€MBbIX [TPaBOM OOIIIECTBEHHBIX OTHOIIIEHUI, 3aBUCHT OT TOTO, Ka-
KO METOJI TIPaBOBOTO PEryJIMpPOBaHUsT M30paH 3aKOHOATEIIEM.
Ecnu npu3Hath, 4TO CTOpOHA OOIIECTBEHHBIX OTHOIIIEHHIA, BXO-
JSIMX B MPEIMET I'PakJaHCKOro MpaBa, HAXOOUTCS B PaBHOM
TNIOJIOKEHUH ¥ O3 UX MPABOBOTO PEryJIMPOBaHUs, TO CTAHOBUT-
cs1 OECCMBICJIEHHBIM CaMO TTPaBOBOE PETyIMPOBAHME YKa3aHHBIX
OTHOIIIEHUI METOIOM PaBHOIPaBUsI, KOTOPBIA, Kak cumraer lO.
K. Toncroii, siBnsieTcs cnenndruuecKkuM METOJIOM I'PakIaHCKOTO
npaBa’'. OO00MAOIIM TPU3HAKOM, TTO3BOJISIONIUM OObEAMHUTH
MMYIIIECTBEHHO-CTOUMOCTHBIC 1 JIMYHbIE HEMMYITIECTBEHHbIE OT-
HOIIIEHUS B IIPEIMETE OHOM OTPAC/IH, BJISACTCS MX B3aMMOOIIe-
HOYHBIN XapakTep, KOTOPhIA U MpeaorpeeNseT MpuMeHeHue K
HUM eIMHOTO MeTO/1a ITPABOBOTO PETYIMPOBAHUS — METO/IA I0pH-
JIMYECKOTO PABEHCTBA CTOPOH.

CrnopHbIM B IIMBUJIMCTHUYECKON HayKe SIBJISICTCS M BOIIPOC O
METOJIe IpaXkJaHCKO-TTPaBOBOro peryaupopanust. [llupokoe pac-
IPOCTPaHEHKE TMOTYYMUIO0 MHEHHE O TOM, YTO HEJib3sl CBOIUTD
OTpPAaCJIEBOW METO]] IPABOBOTO PETYJIUPOBAHUS K KAKOMY-TO OfI-
HOMY TIpUEMY, CLIOCOOY, UCTIONb3YeMOMY 3aKOHOJIATEIeM B JIaH-
HOM OTpaciiu rpasa. MeToj1 — T0 COBOKYITHOCTh ITPUEMOB, CITO-
cOOOB BO3JIEHCTBHS HA OOIIECTBEHHbIE OTHOIIEHUSI, COBOKYII-
HOCTb IOPUMYECKUX OCOOEHHOCTEN JaHHOH oTpacin. Takoe mo-



HATHE METOJA MOXHO HCIIONb30BaTh AJIS1 PACKPBITUS COAEpKaA-
HUS IPaXJIaHCKO-IIPABOBOU (DOPMBI, OTPA3KB B HEM BCE MHOIO-
o0pasue pa3IMYHbIX IPUEMOB U CIIOCOOOB BO3AEUCTBUSI HA MHO-
rOYMC/IEHHBIE OOIIECTBEHHBIE OTHOIIEHH S, BXOASIIUE B [IPEAMET
rpaxkiaHckoro rnpasa. OiHaKo, Kak HEBO3MOXHO INEPEYNCIIUTD
BCe OOIIECTBEHHBIE OTHOIIECHM S, BXOJSIIIME B IPEIMET IPaxkIaH-
CKOTO ITpaBa, TaK HEBO3MOXXHO Y IIPUBECTU BCE IIPUEMBI U CIIOCO-
Obl BO3/IEVICTBUS HA HUX, IPUMEHSIEMBIE B I'PAXAaHCKOM IIpaBe.
[TosToMyTakoe MOHATHE OTPACIEBOrO METOAA HENPUIOIHO IS
VICTIOJIb30BAaHMSA €r0 B KA4eCTBE KPUTEPUs PAa3rPAHUUYECHUS OT-
pacier pocCUiCKoro nmpasa. Meroq Kak KpuTepui, UHAUBUILY-
IM3UPYIOLINAN I'PaXXIAHCKO-TIPABOBYIO OTPAC/Ib B CUCTEME POC-
CHMIACKOT'0 IpaBa, JOJIKEH XapaKTepU30BaThCs TOIBKO OTHOM Yep-
TOH, HO TaKOU, KOTOpasi IPUCYIIA JI0O0H HOpME TPaKIaHCKOTO
npasa. B kauecTBe TakoM 4epThl U BBICTYNAET I0PUINYECKOE Pa-
BEHCTBO CTOPOH.

§ 2. OTrpannyeHne rpakaaHCcKoro
npaBa 0T CMEKHBIX OTpacJieil mpaBa

['paxxpaHckoe U agMUHHMCTpaTUBHOE IpaBo. IIpencrasnenue
O I'pakIaHCKOM ITpaBe OyeT Oosiee MOJHBIM U SICHBIM B Cilydae
€ro YEeTKOI'0 U II0CIIEJ0BATEIbHOIO Pa3MEKEBAHUS C IPUMBIKAIO-
IIMMH K HEMY MHBIMH OTpacisiMu Tipasa. Jliobasi 1esTebHOCTb
JeJioBeKa TpeOyeT olpe/ieieHHor opranu3anuu. [Tostomy B Jmo-
60i1 cpepe AeATETBHOCTH Y€I0BEKAa HEM30EKHO CKJIAJbIBAIOTCS



OpraHU3allMOHHBIE OTHOLIEHUS. Te opraHu3aliOHHbIE OTHOIIIe-
HMS1, KOTOpbIE BO3HUKAIOT B c(pepe MpOU3BOACTBA, paclipeiee-
HUS, OOMeHa WK NoTpedieHns], CaMbIM TECHBIM 00pa3oM CBsI-
3aHbl C BO3HUKAIOIIMMU TaM € MMYIIECTBEHHO-CTOMMOCTHBI-
MU OTHOIIEHUSIMU. Tak, 151 3aHATUS CTPOUTEILHOU IESTEIbHO-
CTBIO HEOOXOMMO IOy YT JIMIIEH3UIO OT KOMITIETEHTHOTO Opra-
Ha rocy/1apCTBEHHOTr0 yripasieHusi. [loatomy Mex 1y cTpouTesib-
HOW OpPraHM3alMeNl U OPraHoOM IOCYJapCTBEHHOIO YIPABJIEHUS
BO3HMKAET OPraHU3allMOHHOE OTHOIIEHHE MO IMOMYYEHUIO JIH-
LEH3UHU, TECHO CBA3aHHOE C UMYILECTBEHHO-CTOMMOCTHBIMH OT-
HOIIIEHUSIMHU, B KOTOpPbIE BCTYIMAaeT CTPOUTEIbHAS OpraHu3alus
B MPOILIECCE BBIMOTHEHUsI CTPOUTENbHBIX paboT. OgHAKO MpH-
pOZia OPraHU3alMOHHBIX OTHOIIEHUI MpeAonpenessieT ux mpa-
BOBOE PETyJIMPOBAHME MOCPENCTBOM OOSI3BIBAIONIMX TPEAITHCa-
HUIA, ONMUPAIOIIMXCS Ha BJIACTHBIE MOJTHOMOYHMS OpraHa rocysap-
CTBEHHOTO ynpasjieHus. [IoaToMy cKiagbiBaoIMecs B pa3iny-
HBIX cpepax AesATebHOCTH YeJIOBeKa OPraHM3allMOHHbIE OTHO-
IIeHNs], Kak Obl TECHO OHM HU OBUTM CBSI3aHBI C MMYIIECTBEH-
HO-CTOMMOCTHBIMU OTHOILIEHUSIMU, PETYTUPYIOTCSI HOPMaMHU aji-
MUHUCTPATUBHOIO MPaBa, B KAaropoM MpUMEHSIETCS METOJ BJla-
cTU-noguMHeHus1. Tak, HOpMaMu aIMUHUCTPATUBHOTO IpaBa pe-
I'YJIMPYIOTCS] OTHOIIEHUSI MEXK/Y COOTBETCTBYIOLIMMU KOMUTETA-
MU TIO YIPaBJIEHUIO TOCYJAPCTBEHHBIM UMYIIIECTBOM U HAXO[sI-
HIMMKCS B UX BEIEHUU IOCYIaPCTBEHHBIMU YUPEKICHUSAMU 110
HaJIEJICHUIO TTOC/IEIHUX HEOOXOAMMBIM UMYIIIECTBOM.
I'paxaHckoe 1 TpyaoBoe npaso. st pa3rpaHUYeHus rpax-



JAHCKOTO ¥ TPY/IOBOTO MpaBa MPUHIUITAAILHOE 3HAYEHNE NUMEET
TO 0OCTOSITENILCTBO, UTO B COOTBETCTBHHU CO CIIOKUBIIIEICS B Ha-
1Iel cTpaHe Tpaauiye padoyas cuila He MPU3HaBajach, a 3a4a-
CTYyIO U cefiuac He Mpu3Haercsi TopapoM. B cuiy storo monara-
I0T, YTO UMYIIIECTBEHHbIE OTHOIIICHH I, BOSHUKAIOIINE B PE3YJIb-
Tate HailiMa padovei CHITbI, He HOCAT CTOMMOCTHOTO XapaKTepa.
[TosToMy MX MpaBOBOE peryIMpoBaHUE JOJIKHO OCYILECTBISATh-
cs1 0cO00M CaMOCTOSITENTLHOW OTPACIIBIO TPYIOBOTO MPaBa.

OpHako 1o Mepe nepexoja K ppIHOYHON SKOHOMUKE U (op-
MUPOBAHUSI PhIHKA TPyAa Bce Oojiee IBCTBEHHO IMPOCMATPUBAET-
Cs1 TOBApHBIN XapaKTep OTHOIIEHUH, BOSHUKAIOIINX 1O MOBOILY
TPY/IOBOH JeSITeNbHOCTU yesoBeka. [103ToMy yka3aHHbIE OTHO-
IIEHWS1, B IPUHIIUTIE, TOJKHBI BXOTUTD B ITPEMET I'PakIaHCKOTO
MpaBa U PeryJIiMpoBaThCsl COOTBETCTBYIOIIUM CTPYKTYPHBIM MOJI-
pasiesieHneM IrpaxkJaHCKOrO 3aKOHOAATE bCTBA.

B Hacrosiiee xe BpeMs B cpepe paBOBOTO peryivpoBaHUs
TPY/IOBBIX OTHOIIIEHUI HCIONB3YIOTCS JIUIIIL HEKOTOPbIE TPax-
JTAHCKO-TIPABOBbIE JIEMEHTBI U COXPAHSETCS UCTOPUYECKH CJIO-
’KMBIIASCS TPAKTUKA TTPABOBOTO PEryIUPOBAHUS TPYIOBBIX OT-
HOIIIeHWI 0e3 yyeTa MX CTOMMOCTHOro xapaktepa. Ilocnennee
SIBJISIETCS] OTHOM M3 MPUYMH HEI(PMEKTUBHOCTH HAIIIETO IMPOU3-
BoAcTBa. HecMoTps Ha 3TO, MpakTUKa MpPaBOBOIO PEryJupoBa-
HUS TPYJOBBIX OTHOITIEHUI 0€3 yueTa UX CTOMMOCTHOTO XapaKTe-
pa HAXOIUT CBOE TEOPETHUUECKOE 0OOOCHOBAHME B MOAABIISAIONIEM
OOJIBIIIMHCTBE PaOOT MpeICTABUTENCH HAYKH TPYJIOBOTO IIpaBa.

I'paxpanckoe v mpupoagopecypcoBoe npaso. [TockosnbKy 3em-



JIs1, eée He/lpa, Jieca, BO/IbI U IpyTve MPUpPOJHbIe OOBEKTH HE CO-
3[1aHbl TPYJIOM YEJIOBEKA, a JaHbl EMY CAMOM MTPUPOIOH, JI0JITOe
BpEMS CUMTAJIOCh) YTO BO3HHUKAIOIIUE IO MOBOLY MPUPOIHBIX
00BEKTOB OTHOIIIEHUSI TAK:Ke JIUIIEHbI CTOMMOCTHOTO MTPU3HAKA
¥ TI0TOMY JIOJIKHBI PETYTUPOBATHCS HOPMaMK 0COOOM OTpacH,
MMEHYEMOH MTPUPOJOPECYPCOBBIM ITpaBOM. B Hacrosiiee Bpe-
MsI 3eMJIS U APyTHe TTPUPOHBIE OOBEKTHI BTSTUBAIOTCS B TOBAP-
HBIII 00OPOT, M CKJIA/IBIBAIOIIMECS 10 MOBOLY MX UMYIIECTBEH-
HbIe OTHOIIIEHUS] MPUOOPETAIOT CTOMMOCTHBIN XapaKTep, BKIIIO-
4asch TEM CaMbIM B MpPEAMET IpaxkaaHckoro mpasa. [loareep-
kneHueM Tomy ciykut miaBa 17 'K «IIpaBo coOcTBeHHOCTH U
JpyTye BEIHbIE ITpaBa Ha 3EMJIIO».

['pasxpaHckoe U pruHaHCOBOE MpaBo. MIMyIiecTBEHHbIE OTHO-
IIEHNS, KOTOPble BO3HMKAIOT B MPOLECCE JEATENIBHOCTA Opra-
HOB rOCYJapCTBEHHOTO yIPABJIEHUS B CBSA3U C HAKOIJIEHUEM JIe-
HEKHBIX CPEJICTB U pacrpeie/ieHeM X Ha OOIIerocy1apCcTBeH-
HBIE HYK/bI, JIMIIIEHb CTOMMOCTHOIO IIpU3HaKa. B pamkax yka-
3aHHBIX OTHOLICHWU JEHBI'W HE BBICTYIAIOT KaK Mepa CTOMMO-
CTH, a BBIMOJIHSIOT (DYHKIUIO CPEJICTBA HAKOILIEHUs1. VX nBuxke-
HHUE OCYIIECTBIISIETCS MO MPSIMbIM O€39KBUBAJIEHTHBIM CBSI3SIM,
He HOCSIIIIUM B3aMMOOIIEHOUHOT'0, & CTaJIO OBITh 1 CTOUMOCTHOTO
xapakrepa. [loaTromy ykazaHHbIE UMYIIECTBEHHbIE OTHOLIEHUS
PEryJIMpyIOTCSl HOpMaMu (PUHAHCOBOT'O ITPaBa. JTO HAILIO OTPa-
xkenue B 11. 3eT. 2 'K, B KOTOpoM npeaycMOTPEHO, YTO K UMYIIIe-
CTBEHHBIM OTHOLLIEHUSIM, OCHOBAaHHBIM Ha aIMUHUCTPATUBHOM
VT THOM BJIACTHOM MOIYMHEHUU OJJHOW CTOPOHBI IPYTOM, B TOM



YKCJIe K HAJIOTOBBIM U JPYTrUM (DMHAHCOBBIM U aIMUHUCTPATHB-
HBbIM OTHOILEHUSM, TPaXkJIaHCKOE 3aKOHOJATEIBCTBO HE MPUME-
HSIETCS, €CJIM UHOE HE NIPELYCMOTPEHO 3aKOHOAATEILCTBOM.
Bmecre ¢ Tem Mex/y BIACTHBIM OPraHOM I'OCYJapCTBEHHOIO
yIIPaBJICHUsI M yYACTHUKOM I'PaKJaHCKOr0 000pOTa MOT'YT CKJIa-
JBIBATHCSI TPABOOTHOLIEHUSI, OCHOBAaHHBIE HE TOJIBKO HA BJIACT-
HOM TNOAYMHEHUU OIHOM CTOPOHBI IPYrOM, HO M Ha IOpUaNYe-
CKOM PpaBEHCTBE CTOPOH. B mocienHem ciyyae K yKa3aHHBIM
MPABOOTHOILIEHUSIM MTPUMEHSIIOTCSI HOPMbI TPk /IaHCKOTO, a He
HAJIOrOBOr0, (PMHAHCOBOTO WJIM MHOTO aJJMUHUCTPATUBHOIO 3a-
KOHOAATeNbCTBA. Tak, B Cyyae NPUUMHEHUS BpeJa UMYIIECTBY
IOPUIMYECKOTrO JiuIa paOOTHUKOM HAJIOTOBOM TOJIMIMU TTPU UC-
TIOJIHEHUY UM CBOUX CJTY’KEOHBIX 00SI3aHHOCTEHN MEK/Iy COOTBET-
CTBYIOIIIMM OPraHOM HaJIOTOBOW MOJIMIMU W YKA3aHHBIM I0PUIN-
YECKUM JIMLIOM CKJIAJIBAETC MUMYILECTBEHHOE IPABOOTHOIIIE-
HHe, B paMKax KOTOPOTrO OpraH HaJoroBOU MOJMUIIMK He 001aaa-
€T BJIACTHBIMU TIOJITHOMOYMSIMU U HAXOUTCS B IOPUJUIECKU PaB-
HOM TOJIOKEHUU C OpraHu3aIyeii, KOTopoy ObUT MPUYUHEH UMY-
IIeCTBEHHBIN Bpeji pAOOTHUKOM HAJIOTOBOM MOJTUIIUH.
Huckyccusi o cemeitHoM mipaBe. CeMbsl MpecTaBisieT coOoi
9KOHOMUYECKYIO sTueiiKy oOmectBa. [loatoMy Mexay uieHaMu
CEMbM HE MOTYT HE YCTAHABJIMBATHCS MMYIIECTBEHHbBIE OTHO-
mieHnsi. OJJHAKO XapakTep 3TUX OTHOIIEHUM TMOMy4YrsI pa3jind-
HYIO OIICHKY B JIuTepatype. B ycioBUsX cOlManUCTUYecKoro 00-
IeCTBa OOJIBIIMHCTBO aBTOPOB MPHIILIO K BBHIBOAY O TOM, YTO
CKJIQIBIBAIOIIIMECS MEXKY YICHAMHU CEMbH UMYILIECTBEHHBIE OT-



HOILICHUsI B CHJIy MX CYryOO JIMYHOTO XapakTepa yTpauuBaioT
CTOMMOCTHBII MTPU3HAK U TTOITOMY JOJIKHBI PEryJIMPOBAThCS HE
IPakJAaHCKUM TIPABOM, a OCOOOW CaMOCTOSITENTBHON OTPaCIbIo —
CEMEHHBIM ITPABOM.

Bo MHOrom J1aHHBI# BBIBOJI ObLT MpeAONpeesieH CTPeMIICHH-
€M TIOYEPKHYTh KAYeCTBEHHOE pa3iMuue MEkIy CeMEHHbIMU
OTHOIIICHUSIMHU B COITUATIMCTUIECKOM 1 OypiKya3HOM OOITIeCTBe.

[To mepe mepexoa K peIHOYHON SKOHOMHKE XapakTep UMYy-
IIIECTBEHHBIX OTHOIIICHUH, BO3HUKAIOIIUX MEXKIy WICHAMH Ce-
MbH, MEHsIETCA. B YCIOBUSIX PBIHOYHOW SKOHOMHUKU HMYIIE-
CTBEHHO-CTOMMOCTHbIC OTHOIIICHUSI YCTAHABJIMBAIOTCSA MEXY
BCEMHU YYaCTHMKAMH TI'paxkaHcKoro obopora. He cocraBisior
UCKJTIOYEHHS] U UMYILECTBEHHbIC OTHOIICHHUSI MEKy YICHAMU
ceMbu. JIMYHBINA XapakTep B3aUMOOTHOIICHUN MKy WieHAMU
CEMbH JICHCTBUTEIILHO HAKJIABIBAET OCOOBI OTIIEYaTOK Ha BO3-
HUKAIOIe MEX/Jy HUMH MMYIIECTBEHHbIE OTHOIICHUS, HO He
MEHsIET MX TPUPOIbI, MPEeAoNpeieieHHOW TOBAPHBIM XapaKTe-
POM MPOU3BOJICTBA. B MPOTHUBHOM ciTydae ceMbsl He

MOXET BBITIOJHATH (DYHKIIUI0 SKOHOMUYECKOU STUSHKH OOIIIe-
CTBa, OCHOBAHHOTO Ha TOBAPHOM MPOU3BOICTBE. VIMyIliecTBeH-
Hble OTHOILICHUs, CKJIAJIBIBAIOIINECS BHYTPH SKOHOMHUYECKOM
SI9ENKU OOIIEeCTBa, HE MOTYT KQUeCTBEHHO OTIIMYATHCS OT UMY-
IIECTBEHHBIX OTHOIICHWUM, TOCIIOJCTBYIONIMX B JaHHOM OOIIe-
crBe. [103TOMy MMYIIIECTBEHHBIE OTHOIICHHUSI MEXAy WieHaMH
CEMbH B YCJIOBUSIX PHIHOUHOW SKOHOMHKY HEM3OEKHO Mprodpe-
TAlOT CTOMMOCTHBIA Xxapaktep. [loaTBepkaeHrEM TOMY CITyKat



NIOCJIEIHUE U3MEHEHHUS B CEMEHOM 3aKOHOJATEIbCTBE, CBA3aH-
HBIE C pacIIMpeHueM cgepbl I'PakKAAHCKO-IIPABOBOIO MHCTPY-
MEHTApUs B PEryJMPOBAaHUM CEMEMHBIX OTHOIIEHUH. Tak, B co-
orBercTBUM ¢ HOBbIM CK P® fomyckaercs 3ak/odyeHue OpauyHo-
ro KOHTPAKTa, BO3MOKHOCTh TIepexofa OT OOIIell COBMECTHOM
K OOIIel ONMeBOM WM Pa3feibHON COOCTBEHHOCTH CYIPYTOB
U T. 4. CTOUMOCTHBII XapaKTep MMYUIECTBEHHBIX OTHOILECHUI
MEX/ly 4JIeHaMU CeMbU OOYCJIOBHJI TaKke MepeBoJl LIeJIoro psi-
Jia IPaBOBbIX HOPM, KOTOpbIE TPAJULMOHHO «IIPOINUCHIBAJIUCH
B aKTax OpauHO-ceMeWHoro 3akoHomartenbcTBa, B ['K. (c1.31-
41, 47, 256 n np.). B3auMoOLIEHOUHBIN XapaKTep HOCAT U JIN4-
HbIE HEUMYILECTBEHHBIE OTHOLLEHNUS C YYACTUEM WIEHOB CEMBH.
Hanmure B OTHOLIEHMAX MEXKIY WIEHAMHU CEMBU U C UX YyYa-
CTHEM IIPEJIMETHOIO IMPHU3HAKA I'PaXJaHCKOIO IpaBa (B3auMO-
OLIEHOYHBI XapaKTep OTHOIIEHHIT) HeU30€KHO MpeJonpeaesieT
HEOOXOIMMOCTb ITPUMEHEHHSI K HUM OOIIMX HOPM I'PaXJaHCKO-
ro npasa. [Tostomy ct. 4 CK P® ycranasnmmsaer, 4to K uMyl1ie-
CTBEHHBIM U JIMUYHBIM HEMMYILECTBEHHbIM OTHOIIEHUSAM MEX-
Ay WIEHaMU CEMbU, HE YPETYJIMPOBAHHBIM CEMEVHBIM 3aKOHO/A-
TEJIbCTBOM, IIPUMEHSETCH I'PakJAAHCKOE 3aKOHOAATEIbCTBO I10-
CTOJIbKY, IIOCKOJIbKY 3TO HE MPOTUBOPEUMT CYIIECTBY CEMENUHBIX
OTHOILIECHU.

C y4yeroM H3JI0KEHHOTO NPEANOYTUTENIBHEE B HACTOSILEE
BpeMs MO3MLIMS TeX aBTOPOB, KOTOPbIE pacCMaTpUBAIOT CEMEN-
HOE MPaBO KaK BHYTPEHHEE CTPYKTYPHOE MOJPA3IEJIeHUE IPaxk-
AaHCKoro mpasa. [Ipu 3ToM 1o cBoemy JIOrH4ecKoMy OOBeMy



u crnenuduke ceMerHoe MpaBo oOpasyeT HauOojee KpyIHOe
CTPYKTYPHOE TofIpa3eseHre IPakIaHCKOTo MpaBa, MMEHYeMOoe
MOJIOTPACTIBIO TPAKIAHCKOTO TIpaBa.

§ 3. lIpyHIMIBI rPaXKIaHCKOT0 MPaBa

[TonaTne npuHUMIOB rpaxiaHckoro npasa. Iloxg npuHLH-
NaM{ TpakJaHCKOTO IIpaBa IOHUMAIOTCSA OCHOBHBIE Hauasa
I'PakJAHCKO-TIPABOBOTO PETYJIMPOBAHMS OOIIECTBEHHBIX OTHO-
mieHnd. IIprHOMOBL TpakJaHCKOTO IpaBa MPOHM3BIBAIOT BCE
IpakJaHCKOE 3aKOHOJATEIbCTBO, OTpaxas ero Haubosee Cy-
IIECTBEHHBIE CBOWCTBA. I103TOMYy INpaBUIBHOE NOHMMAHUE U
IIPUMEHEHNE HOPM I'PAKAAHCKOIO 3aKOHOIATEIbCTBA BO3MOXKHO
TOJIBKO C YY€TOM OOIIMX MPHHITUIIOB I'PakAaHCKOTO MPaBa.

[TpuHIMIIBI Ipa’kAAHCKOTO IpaBa HE TOJBKO MPOHU3BIBAIOT
HACKBO3b BCE I'PAXIAHCKOE 3aKOHOAATEJIbCTBO, «PACTBOPSSACH»
B €ro MPaBOBBIX HOPMAaX HO U, Oy/yuH «U3BJICUEHHBIMI» U3 BCEH
Macchl IPakJIaHCKOrO 3aKOHOAATEIbCTBA, HAILIA CBOE HEIO-
cpeacreeHHoe orpaxenue B cr. 1 I'K. 3HaueHue Takoro 3ako-
HOZATEJIHOTO PEILEHUs TPYAHO INEPEOLEHUTh. 3aKOHOLATEb-
HO 3aKkperuieHHble B cT. 1 I'K npuHumnel rpaxaaHckoro npasa
MOTYT HETIOCPEACTBEHHO MTPUMEHSTHCS TIPU PETYIMPOBAHUH 00-
IIECTBEHHBIX OTHOUIEHUH, BXOIALMX B IIPEAMET I'PakJIaHCKOIO
npasa. B 4acTHOCTH, NMPUHLMIIBI IPAXJAHCKOTO MpaBa MpUMe-
HSIIOTCSI, €CJIM €CTh MPOOETHl B TPAKIAHCKOM 3aKOHOIATEIbCTBE
¥ BO3HUKAeT HEOOXOJMMOCTh B IPUMEHEHUN aHAJOTHH TpaBa.



ITO 03HAYAET, YTO [Is1 PETYJIMPOBAHMS OOIIIECTBEHHBIX OTHOIIIE-
HUU, HE YPEeryJIMpOBaHHbIX KOHKPETHOM HOPMOU I'PakIaHCKOTIO
IIpaBa, MPUMEHSIOTCS OCHOBHbIE HayaJla IPakAAHCKOrO 3aKOHO-
JaTeJIbCTBA, TO €CTh MIPUHLMIIBI IPaXkJaHCKoro npasa. K rakum
NPUHIMIIAM TPk JAHCKOTrO MpaBa OTHOCATCS CJIeLyIOUIMe:

1. IlpuHuuMn [03BOJIMTENBHOM HAMPABICHHOCTH TI'paKJaH-
CKO-ITPaBOBOI'0 PEryJIMPOBAHUS.

2. IIpuHLIMT paBeHCTBA ITPABOBOTO pekUMa JJ1s1 BCeX CyObeK-
TOB I'Pak/IaHCKOIO NPaBa.

3. IlpyHUIMIT HEJOIYCTMMOCTH IPOU3BOJIBHOIO BMEIIATE b~
CTBa B YaCTHBIE A€JIA.

4. ITpuHLIMI HETPUKOCHOBEHHOCTH COOCTBEHHOCTH.

S. IpuHImI cBOOOIBI I0TOBOpA.

6. ITpuHIMIT CBOOOTHOTO IEpeMEIIeHU I TOBAPOB, YCIIYT U (PH-
HAHCOBBIX CPEICTB Ha Bceu Teppuropuun Poccuiickonn ®enepa-
L1U.

[TpuHIMIT  1O3BOJMTENBHOM HANPABIEHHOCTU IpaXkIaH-
CKO-IIPaBOBOIO pEryIvpoBaHKs. 3HAYECHUE JAHHOTO MPUHIIMIA
B YCJIOBUSIX PHIHOYHOM KOHOMMKH YPE3BBIUANHO BEJIMKO. PhI-
HOYHAs1 9KOHOMHKA MOXKET YCIIEITHO Pa3BUBATBCS TOJIBKO B TOM
cllydae, eclii CyObeKThI T'pak JAHCKOTO TpaBa 00J1a1aloT He0OX0-
JIMMOW CBOOOIOM, TPOSIBIISIIOT PEIPUIMUNBOCTD, UHUIIUATUBY
¥ MHYI0 aKTMBHOCTb B cpepe rpaxaaHckoro odopota. [locnen-
Hee OblI0 Obl HEBO3MOKHO O€3 BOILJIOIIEHHOTO B HOPMax Ipak-
JAHCKOIO IpaBa MPUHLMIA JI03BOJUTEIBHOW HAIlPABJIEHHOCTU
I'PakJAHCKO-TIPABOBOTO PETYJIMPOBAHMS OOIIECTBEHHBIX OTHO-



menuii. Coziepkaryecs B TpaXJaHCKOM 3aKOHOAATEICTBE HOP-
MBI ITpaBa cpopMyIMPOBaHBI HA Oa3e OOIIero mpaBmiIa: «pas3pe-
IIEHO BCE TO, YTO HE 3allpelleH0 3aKOHOM». B cooTBeTcTBUM C
STUM MPABUIOM CyOBEKTHI IPaKJIAHCKOTO MpaBa MOTYT COBEp-
ImaTth JToOble JeHCTBHS, HE 3allpellleHHble 3aKOHOM. B yacTHO-
CTH, TPaXKAaHe U I0PUAMYECKUE JIUIIA, HaJeJIeHHbIe 00IIel mpa-
BOCIIOCOOHOCTBIO, MOTYT 3aHMMAThCS JIIOOBIMU BHJAMU TIpE[I-
HPUHUMATENILCKON ¥ MHOM JesITeSIbHOCTH, He 3allpeleHHON 3a-
KoHOM (cT. 18, 49 I'K).

JpyriuM MposiBIEHWEM PacCMaTPUBAEMOro MPUHIIMIA SIBIISI-
eTCsl TO OOCTOSITENLCTBO, YTO OONBITMHCTBO HOPM T'PaXJaHCKO-
ro TpaBa HOCHUT JUCIIO3UTHBHBIA XapakTtep. [IpiMenenne 3Tux
HOPM BCeIIeJIO 3aBHCHT OT YCMOTPEHHsI YYaCTHUKOB I'pa/IaH-
ckoro obopota. OHM MOTYT MCKJIIOUMTh MIPUMEHEHHEe TCIO3H-
TUBHOW HOPMBI K CBOMM OTHOIIIEHHSIM, MOTYT U3MEHHTH €€ CO-
JepkaHue B IIeIOM WM Kakoi-1mbo ee yacTu U T. 1. Braroma-
psi TOMY, UTO B OCHOBE I'PaIaHCKOTO 3aKOHOJATEIbCTBA JIeXKaT
JVCTIO3UTUBHBIE HOPMBI, CYOBEKTHI TPk JAHCKOTO TIpaBa MOTYT
peaM30BbIBaTh CBOIO MPABOCIIOCOOHOCTH MO0 CBOEMY YCMOTpe-
HHIO, IPHOOpeTaTh CyOBbEKTHBHBIE TpaBa WM HEe MPUOOpETaTh
UX, BHIOMpPATh KOHKPETHBIN CIOCOO MX MPUOOPETEHHUSI, PeryIu-
pOBATh MO CBOEMY YCMOTPEHHIO COfIEPKAaHUE TPABOOTHOIIICHHMS,
YUYaCTHUKaMH KOTOPOTO OHU SIBJISIIOTCS, PACTIOPSKAThCS TPHU-
Ha/lJIeXKaIMU UM CYObeKTUBHBIMU ITPaBaMu, TpUOeraTh 1iv He
npuoeraTb K Mepam 3allliuThl HAPYIIEHHOTO 1paBa U T. [1.

CyOBeKThl IpaXJaHCKOrO MpaBa MOTYT HMpPHOOpeTaTh MpaBa



U BO3/arath Ha ceOsi 0O0sI3aHHOCTH, HE TOJBKO MPETyCMOTPEH-
HbIe 3aKOHOM ¥ MHBIMH TIPABOBBIMU aKTaMH, HO Y TAKUE TIpaBa u
00513aHHOCTH, KOTOPbIE HE TIPEYCMOTPEHBI I'PaXJAHCKUM 3aKO-
HOJIATeIbCTBOM, €CJIM OHU He MPOTUBOpevar oOIyMM HavaslaM U
CMBICITy TPaXIIAHCKOro 3akoHoAarenbeTsa (cT. 8 I'K).

Hawubonee 3 dexktuBHOE pa3BUTHE I'pakJAHCKOTO 000pOTa
MPOMCXOIMT TOT/A, KOrJa ero y4aCTHUKHM BCTYMAIOT B OTHOIIIE-
HUSL IPYT C IPYTOM U OCYIIECTBJISIIOT CBOIO ESITEIbHOCTD B paM-
Kax 9TUX OTHOIIIEHUN B COOTBETCTBHU CO CBOMMH UHTEPECAMH,
BOIUIONIEHHBIMU B TTPUHA/IJIEKANMX UM TpaBax. C y4eTom 31o-
IO TpakIaHCKOE 3aKOHOJATENILCTBO YCTAHABJIMBAET, UTO CyObeK-
ThI TPAKAAHCKOTO MpaBa Mo CBOEMY YCMOTPEHHUIO OCYIIEeCTBIISA-
10T IIPUHAJUIekKAIIe UM rpaxaaHckue npasa (. 1 cr. 9 I'K).
Ycemorpenne CyOheKTOB I'pakJAHCKOTO MpaBa MpY OCYIIIECTBIIe-
HUM TIPUHAJIJICKANMX UM TIPaB ONMUPAETCS TOIBKO HA MX UMY-
IIECTBEHHbIE M MHbIe MHTepechl. HUKTO He BIipaBe IUKTOBAThH
YUaCTHUKAM TPaKAAHCKUX MPABOOTHOINEHUH, KaK OCYIIeCTB-
JISITh TIPUHA/IJISKAIE UM TIPaBa.

Bmecre ¢ Tem cBOOO/A YCMOTpeHUsI YYaCTHUKOB T'paKIaH-
CKHUX MPABOOTHOIIEHUI He Oe3rpaHuyHA U CYIIECTBYET B OIpe-
JeJICHHBIX I0PUANYECKUX pamMKax. [leficTBylolee 3aKOHOIATE -
CTBO YCTaHABJIMBAE€T COOTBETCTBYIOIINE MPENENbl OCYIIECTBIIe-
HUS TpakAaHCKuX mpaB. Tak, B coorBeTcTBUM C11. 1 ¢T. 10 'K He
JOMYCKaeTCsl UCMOJIb30BaHUE TPakIaHCKUX MpaB B LIEJIsAX orpa-
Hu4eHus: KoHKypeHuuu. B n. 3 cr. 55 Koncturyuuu P® u m.
2 cr. 1 I'K ycraHoBneHO, 4TO rpakAaHCKHE MpaBa MOTYT OBITh



OrpaHMYeHbl HA OCHOBaHUM (peJIepaIbHOIO 3aKOHA TOJIBKO B TOM
Mepe, B KAKOH 3TO HEOOXOAMMO B LIEJISIX 3aIIUTHl OCHOB KOHCTH-
TYLMOHHOTO CTPOsi, HPAaBCTBEHHOCTH, 3/I0POBbS, MPaB U 3aKOH-
HBIX MHTEPECOB JIPYrUX JIUII, oOecrieueHrs 0OOPOHbI CTPaHbI U
6e30MacHOCTH rocyJapcTBa. B 3Tx HOpMax HaXOAUT OTpakeHHe
HanboJIee ONTUMAaIbHOE COUYETaHHe YaCTHOTO U IMTyOJIMYHOTO WH-
Tepeca B Ipak/IaHCKOM OOLIECTBe.

YYaCTHUK IpakAaHCKOTO MPABOOTHOIIEHUSI MOXKET BOCIIONb-
30BaThCS MPUHAJICKAIIM €My TIPABOM, a MOXET U He BOCTIONb-
30BaThCsl, OTKA3aBLIKMCH OT €ro ocyiectsieHus. [Ipu astom oTkasz
rpak/iaH U IOPUIMYECKUX JIMI] OT OCYIIECTBICHUS TPUHA/JIEKA-
IIMX UM MPaB HE BJIEYET MPEeKpaIlieHus STUX MpaB, 3a UCKITI0Ye-
HUEM CIIy4aeB, IPELYyCMOTPEHHBIX 3akoHOM (11. 2 cT. 9 I'K). B
YaCTHOCTH, HE MPEKpalaeT CyIecTBOBAHMSI MpaBa Ha CYAeOHYIO
3alUTy HAPYLIEHHOTO I'PaKAaHCKOro MpaBa OrOBOPKA, CIENIaH-
Hasi CTOPOHAMH B JIOTOBOPE O TOM, YTO BCE Pa3HOINIACHS MEXTY
HUMH PEIIaloTCs MyTeM MeperoBopoB 0e3 odpallieHus B cy 3a
paspelieHreM BO3HMKILIETO Cropa.

[TockonbKy ocylIecTBIIEHHE U 3aIlIMTa I'PakIaHCKUX ITPaB 3a-
BUCST OT YCMOTPEHHsI YYaCTHUKOB IPakJIaHCKOTO 000poTa, op-
raHbl TOCYITAPCTBEHHOM BJIACTU U MECTHOTO CaMOYIIPaBJIeHUs, a
TAaK:Ke MHBIE JIMLA HE BIIPaBe MOHYKAATh YYaCTHUKOB Pk aH-
CKHX MPaBOOTHOIIEHUH K OCYIIECTBIICHHIO MJTH 3aIUTE UX CYyOb-
eKTUBHBIX TpaB. [IpaBoBbIe aKThl TaKke HE MOTYT yCTAHABJIM-
BaTh 00S3aHHOCTh YYACTHUKOB I'PAXKIAHCKUX MTPABOOTHOIIEHUIN
IO OCYILECTBJIEHUIO WM 3alllUTe MPUHAIJIEeKAIIMX UM TpaB U



TeM OoJiee BBOIUTH CAHKIIUY B OTHOIIIEHUHU TeX JIUI], KOTOpbIE He
MIPEABSBIISIOT UCKU O 3allIUTe HAPYIIEHHBIX IPaXKIaHCKUX TPaB,
KaK 9TO UMeJIO MECTO B HE/IAJIEKOM MPOILIOM.

[TpuHIMIT paBeHCTBA MPABOBOTO peXuMa JJisl BCeX CyObeK-
TOB I'PaKIAHCKOTO MpaBa. DTOT MPUHITKIT O3HAYAET, YTO HU OJIUH
CYOBEKT B I'paKIaHCKOM TpaBe He 00J1ajaeT KakuMHU-JT00 Tpe-
UMYIIIECTBAMU Tepe]] APyrMMU CYObeKTaMu I'pakJaHCKOTO Mpa-
Ba. OJJTHUM U3 MPOSIBJICHU YKA3aHHOTO MPUHIIMIIA SIBJISIETCS TO,
YTO OJHU M T€ K€ HOPMBI ITPaBa PaCIPOCTPAHSIOTCS HA OTHOIIIE-
HUSI C YYACTUEM I'PakJaH U Ha OTHOIIEHUS C y4aCTUEM OpraHM-
3anmii, Poccuiickoit ®eneparmu, cyobektoB Poccuiickoit Pene-
paluy U MYHUIMIIATBHBIX 0Opa30BaHUM.

STOT NPUHIIUI POXOJUT Yepe3 BCe CTPYKTYpHbIE Mojipasie-
JIeHUsI TPaXJAHCKOTO 3aKOHOJATENThCTBA. Tak, ecii B paHee Jiel-
CTBOBABIIIEM 3aKOHOJATEILCTBE MPEAyCMaTPUBAJIOCh JIBa CPOKA
MCKOBOW JaBHOCTH: TPH rofia JIsl OTHOIIEHU C y4acTHeM Ipax-
JaH ¥ OIWH TOJ /IS OTHOIIEHWI MEXIy OpraHu3allvsMU, TO B
HBIHE JEHCTBYIONIEM 3aKOHOIATEILCTBE 3aKPEIUIeH eVHBIN /IS
BCEX CYOBEKTOB IPaskIAaHCKOTO ITPaBa TPEXTOIUIHBIN CPOK HCKO-
BOI1 JaBHOCTH. B mogoTpaciu «mpaBo COOCTBEHHOCTH U Jpyrue
BEIIIHBIE ITPaBa» STOT MPHUHIIMI BOILUIOIIEH B MPABHJIE O TOM, YTO
npaBa BceX COOCTBEHHUMKOB 3AIUINAIOTCS PaBHBIM 00pa3oM (II.
4 cr. 212 I'K), 4TO BHEC/IO CYyHIECTBEHHBIE U3MEHEHUS B paHee
JIeVICTBOBABIIIEE 3aKOHOATENILCTBO, TIPEAycMaTpHUBaBIIiee MOBbI-
IIEHHYIO 3aIUTy COIUATTMCTUUYECKUX (DOPM COOCTBEHHOCTH.

[TpuHIMIT HEMOTYCTUMOCTH TTPOU3BOJIBHOTO BMEIIATEILCTBA



B yacTHsle aena. Conepxaluecs B rpaxJaHCKOM 3aKOHOAATE b-
CTBE HOPMBI IIpaBa BBIPAXKAIOT B MIEPBYI0 OYEPEb YACTHBIC WH-
Tepechl YUaCTHUKOB T'pakIaHCKOro obopota. B cooTBetcTBum €
9TUM B YKa3aHHbIX HOPMaXx BOIUIOLIEH ITPUHLMII HEIOMYCTUMO-
CTU IPOU3BOJILHOTO BMEIATEILCTBA B YACTHBIE JIEIa. DTO O3HA-
YaeT, YTO OpraHbl rOCyJapCTBEHHOM BJIACTH U MECTHOIO CaMoO-
yIpaBJieHUs U JI0Oble WHBIE JIMIA HE BIIPaBE€ BMEUIMBATHCS B
YacTHBIE Jlesla CYOBEKTOB I'PakJaHCKOIo IpaBa, €cid OHU OCY-
IIECTBIISIIOT CBOIO JIESITEIBHOCTh B COOTBETCTBUM C TPeOOBaHU-
SIMHM 3aKOHOJATENNbCTBA. TaK, OpraHbl roCyJapCTBEHHOM BJIACTH
Y MECTHOTO CaMOYITpaBJIEHUS HE BIIPABE YKa3bIBATh I'PakJaHaM
¥ IOPUINYECKUM JIMLIAM, OCYILLECTBIIAIONINAM NP PUHUMATENb-
CKYIO JIeSITeJIBHOCTb, KaKHe TOBApHI (paOOoTHI, YCIIyTH) UM ITPOM3-
BOJIUTbH, HA KAKMX YCJIOBUAX U IO KAKUM LIEHAM MX pEaJIn30BbI-
BaTh.

Crarpa 23 Koncruryuuu P® npegycMarpuBaeT NnpaBo Kax-
JOr0 Ha HENPUKOCHOBEHHOCTh YAaCTHOW XW3HU, JIUUHYIO U Ce-
meriHyo TaiHy. B m. 1 c1. II 3akona «O6 uHpopmanum, vH-
(popmarnzanyy u 3amyTe THGOPMALIMU» CONEPKUTCS 3aIPeT Ha
cOop, XpaHeHHe, UCTI0JIb30BaHKE U PacIpoCTpaHeHre MH(popMa-
AU O YACTHOM KU3HU.

Crnenyer uMeTh B BUAY, YTO HE JOIYCKAETCA TOJIBKO MPOU3-
BOJIPHOE BMEILIATEIbCTBO B YacTHBIE Jieya. B Tex ciayvasx, korna
YaCTHBIE UHTEPECHI BXOIAT B IPOTUBOPEYHE C MyOTMYHbIM UHTE-
pECoM, Tpak/IaHCKOE 3aKOHOJATENILCTBO JOIYCKAeT BMELIATe b-
CTBO B YaCTHBIE JieJIa I'pakJaH U I0pUANYECKUX L. B 3Tnx ciry-



Yyasx B IpaxJaHCKOe 3aKOHOJATENCTBO BKPATUIUBAIOTCS MYO-
JIMYHO-TIPABOBBIE JIEMEHTHI, 0€3 KOTOPHIX HE MOXET 0OONTUCH
HU OJTHO TPpakIaHCKoe 00111ecTBO. Tak, B COOTBETCTBUH C 1. | CT.
49 T'K otnenbHBIMM BUJAMU JIEATEIBHOCTU, MIEpeYeHb KOTOPbIX
OIpeieNIsAeTCs 3aKOHOM, I0PUIMYECKOE IO MOKET 3aHMMAaThCS
TOJIBKO HA OCHOBAHUM CHELMAJIBHOTO pa3pelieHus (JIMUEH3UN).

[TpuHIIUTT HEMPUKOCHOBEHHOCTU COOCTBEHHOCTU. DTOT MPUH-
U 3aKJIaBIBAET OCHOBBI UMYIIIECTBEHHOTO MOPSIIKA B 9KOHO-
MUKe. B COOTBETCTBUM C TWIM TNPUHIIMIIOM HOPMBI TpakJaH-
CKOTO TIpaBa 00eCreunBalT COOCTBEHHUKAM BO3MOKHOCTh CTa-
OWJILHOTO OCYIIECTBJCHUS TPABOMOYMI IO BJIAJICHUIO, TIOJTb30-
BaHUIO U PACIOPSIKEHUIO TIPUHAIJICKAIIUM UM HUMYIIECTBOM,
0e3 4ero HeBO3MOXHO (DYHKIIMOHUPOBAHUE HE TOJBKO PHIHOY-
HOU, HO W, B TIPUHIIMIIE, JTOOON SKOHOMUKH. Hu omuH cyOb-
eKT TPaXJaHCKOro MpaBa HE MOXET OBbITh JIUIIIEH CBOETO UMY-
1ecTBa UHave, yeM 1o pemieHuio cyaa (m. 3 cr. 35 KoHcruty-
i P®). YpesBelyailHO BaKHBIM OOCTOSTEILCTBOM SIBJISIETCS
TO, YTO pellieHue CyJa O MpeKpalleHny MpaBa COOCTBEHHOCTU
MOeT OBbITb BBIHECEHO TOJIBKO B CIyYasix, MPSIMO MPeaycCMOT-
PEHHBIX 3aKOHOM. IlepeyeHb OCHOBaHW TpeKpalleHus MmpaBa
COOCTBEHHOCTHY TIOMUMO BOJIM COOCTBEHHMKA, CONIEPKAITUICS B
ct. 235 T'K, sABiIsieTcs MCYEpPNBIBAIINM U PACIIMPUTEIILHOMY
TOJIKOBAHUIO He MojjiekuT. HopMbl rpakJaHCKOro mpaBa 3aliu-
IAI0T COOCTBEHHOCTb TI'paXJaH, IOPUIUIECKHUX JIUIl U APYTHX
CYOBEKTOB I'PaXkJJAHCKOT'O MPaBa OT MOCATaTeIbCTBA CO CTOPOHBI
JOOBIX JIVII, BKJTIOYAsT OPraHbl TOCYIApPCTBEHHOM BJIACTU U Opra-



HBI MECTHOTO CaMOYTIPaBJIEHHUS.

[MpunLMn cBOOOABI AOTOBOpa. DTOT MPUHIIUI MPEIyCMAaTpH-
BaeT CBOOO/Y YCMOTPEHUs CyObEKTOB IpaXkJaHCKOTO TpaBa Kak
B BbIOOpE MapTHEPOB MO JOrOBOPY, TaK M B BBIOOpE BUAA J0-
roBOpa M YCJIOBUIA, HA KOTOPBIX OH OyAET 3aK/II0YeH. 3aKperuie-
HUE 3TOr0 IPUHLMIIA B TPAKAAHCKOM IIpaBe O3HAYaeT OTKa3 3a-
KOHOJIATEeN sl OT MOHYKACHUS K 3aKII0YEHHUIO JOrOBOPa Ha OCHO-
Be 00s3aTesIbHBIX [Is1 CTOPOH IJIAHOBO-a/IMUHUCTPATUBHBIX aK-
TOB. DTO SBJISETCS YPE3BbIUAIHO BaXXHBIM B YCJIOBUSIX PBIHOY-
HOV 9KOHOMUKH, HE JOIYCKAIOUIe aJMUHUCTPATUBHOIO BMEIIIA-
TeIbCTBA B IPaKIAAHCKHUI 0OOPOT.

Bmecrte ¢ TeM B OTAEIBHBIX CTy4yasix B OOIIECTBEHHBIX UHTE-
pecax B rpa)kJaHCKOM 3aKOHOJATEJILCTBE UMEIOTCSA U OTCTYILIE-
HUSA OT YKa3aHHOTO puHUMna. Tak, He JOIMyCKaeTcs OTKa3 KOM-
MEpUYECKON OpraHu3aly OT 3aKJII0YEHUs IMyOIMYHOrO JI0rOBO-
pa Mpy HATMYMU BO3MOKHOCTH MPEJOCTaBUTh MOTPEOUTEIO CO-
OTBETCTBYIOLINE TOBAPbI, YCIIYTH, BBIIOJIHUTD 7151 HETO COOTBET-
ctByionme padotsl (1. 3 c1. 426 I'K).

[MpuHIIMT CBOOOTHOTO MEepeMenieH sl TOBApOB, YCIYT U (hu-
HAHCOBBIX CPEICTB Ha Bcen Tepputopun Poccuiickon Penepa-
1mi. ENuHBINA PHIHOK HE TEpPIUT KaKMX-JIMOO BHYTPEHHUX Ipa-
Hui ¥ GaprepoB. [loatomy cr. 8 Koncruryumn P® u m. 3 cr.
1 I'K ycraHaBnmMBaloT, YTO TOBAaphbl, YCIYI'M U (PUHAHCOBBIE Cpel-
CTBa CBOOOJIHO TNEpeMelIalTcst Ha Bcell Tepputopun Poccuii-
ckoii Penepaiu. B cooTBETCTBUM C yKa3aHHBIM MPUHIUIIOM
cyobexTsl Poccuiickoit Penepanyiu U apyrue JiMia He BIpaBe



YCTaHABJIMBATh KaKWe-TMOO MECTHBbIE MpaBWJa, MPENsTCTBYIO-
e CBOOOTHOMY TEpEeMEICHUI0 TOBApOB, YCIYT W (DUHAHCO-
BBIX CPEJICTB B €JMHOM 9KOHOMHUUYECKOM TpocTpaHcTBe Poccuii-
ckoit Penepanuu. Ha Beeit repputopun Poccuiickont ®epeparumn
JIOJKHBI OBITH OJTHU M T€ XK€ «ITpaBUJjia UTPBI» IPH OCYIIECTBIIe-
HUY TIPEANPUHUMATENLCKOW WIIM UHOW IEATENBHOCTH, PEATU3Y-
€MOl B paMKaXx I'paxJaHCKUX MTPABOOTHOIICHUI.

Ha tepputopun Poccuiickoit ®enepanum He JOIYCKaeTcs
YCTaHOBJIEHME TaMOXEHHBIX T'paHMII, MOIUIMH, COOpPOB U Ka-
KHUX-TMOO WHBIX MPEMSATCTBUHN IJIsI CBOOOTHOTO TepeMeIeHUs
TOBApOB, YCIIYT U (PMHAHCOBHIX CpeCTB. Tak, B COOTBETCTBUU C
. 1 cr. 7 3akoHa «O KOHKYPEHIIUU ¥ OrPaHUYEHUH MOHOIIOH-
CTUYECKOU AESITeJIbHOCTU Ha TOBAPHBIX PbIHKaX» HE JOIYCKAeT-
Csl U3JJaHWe aKTOB WJIM COBEPIIEHUE JIEUCTBUN, YCTAaHABIUBAIO-
IIMX 3alPEThl HAa MPOAAXKY (TIOKYMKY, 00MeH, MpUoOpeTeHue) To-
BapoB U3 ofiHOrO perroHa Poccuiickoit Peneparyu, pecryomm-
KM, Kpasi, 00J1acTu, pailoHa, ropojia, paiiloHa B TOPOJIE B JIPYTOM.

OrpanuueHusi nepeMenieHrsi ToBapoB U YCIyT MOTYT BBO-
JIUTHCSI B COOTBETCTBUU C (peJiepaibHbIM 3aKOHOM TOJIbKO B TOM
cllyyae, eciiy 3To HeoOX0AMMO /1J1s1 oOecnieueHrs 6e30MacHOCTH,
3aLIUTHI )KU3HU U 3/I0POBbsI JTIOJIEH, OXpaHbl IPUPO/IBL U KYJIBTYP-
HbIX [IeHHOCTe! (cT. 74 Konctutyuuu P®).

§ 4. CucreMa rpakJJaHcKoro npasa

ITongatune 1 3HayeHUEe CUCTEMBI Irpax1aHCKOro I1paBa. HOpMI)I



IPakKJIAHCKOTO MpaBa, PeryJrpyollie Ha OCHOBE I0PUINYECKO-
IO paBeHCTBA CTOPOH MMYIIECTBEHHO-CTOMMOCTHBIE U JINYHbIC
HEUMYIIIECTBEHHbIE OTHOIICHUSI, PACIIONIOKEHBI HE XaOTHYHO, a
HaxXoIATCSl B onpezeieHHoN cucteMe. CrcTemMa TpakJIaHCKOro
1paBa CKJa/bIBaeTCsl OOBEKTMBHO M MOKOMTCS Ha crierudpuye-
CKMX OCOOEHHOCTSX OOIIECTBEHHBIX OTHOIIEHUM, BXOAAIINX B
npeIMeT TpaskIaHCKOro rpasa. [Ipu 3ToM oO11Me CBOWCTBa MHO-
TOYHUCJIEHHBIX OOIIECTBEHHBIX OTHOIIEHUH, BXOIAIIMX B TIPe/-
MET TPakJIaHCKOTO MpaBa, MpeJoNnpeaesisioT eqUHCTBO MX Ipa-
BOBOT'O PEryJMpOBaHus, a crieruruuecKue MpU3HAKN KOHKPET-
HBIX BUJIOB 3THX OTHOIICHUN — qudhepeHIMaImio ux nmpaBoBo-
rO peryJIMpoOBaHMUSI.

CucreMHOe pacrooKeHre HOpM I'PaskIaHCKOTO IpaBa UMeeT
HE TOJIbKO TEOPETUIECKOe, HO ¥ BAKHOE MPAKTHYECKOEe 3HAUCHIE
KaK JUIsl IPaBOTBOPUYECKUX, TaK M ISl PABOMPUMEHUTEIIBHBIX
opraHoB. B ciy4ae nmpuHATHS HOBOrO HOPMATMBHOTO aKTa, CO-
JepIKallero rpaxaaHCKO-TIPaBOBbIe HOPMbI, HEOOXOAUMO BBISIC-
HUTb, HACKOJIBKO MX COfIEpPXKaHUE COIIACYEeTCs C yXkKe CYIIECTBY-
IOIVMU TIPABOBBIMU HOpMaMU. DTO JIETKO CAeJaTh, €CJTM HOPMbI
IPaskIaHCKOTO MpaBa PacIoJIOKEHbI B ONPEJICICHHOW CUCTEME, U
Ype3BbIYAMHO TPYIHO, €CJTM OHU HAXOASTCS B XaOTUYHOM COCTO-
stHrr. OTHICKATh ¥ IPUMEHUTh K KOHKPETHOMY CJTy4ai0 COOTBET-
CTBYIOIIYI0 €My HOPMY I'PakJIaHCKOTO TIpaBa Takxke Jierde, ecim
9T HOPMbI CUCTEMATU3UPOBAHBI 1O OIPE/ICTIEHHBIM KPUTEPHUSIM.

OOmas yacTh rpaxkaaHckoro npasa. OIHOPOTHOCTH OOIIe-
CTBEHHBIX OTHOINCHWI, BXOMSIUX B IMPEIMET TPaKJAaHCKOTO



paBa, MO3BOJISIET BBIAEIUTh TaKKe HOPMBI TPaXKAaHCKOTO Ipa-
Ba, KOTOPbIE TPUMEHUMBI TIPH PETYIMPOBAHUY JTIOOBIX UMYIIIe-
CTBEHHO-CTOMMOCTHBIX U JIMYHBIX HEUMYIIECTBEHHBIX OTHOIIIE-
HHUi. COBOKYITHOCTb TUX MPABOBBIX HOPM COCTABJISIET OOIIYIO
YacTh I'PaXJAHCKOrO IMpaBa. 3HayeHue oOIIed YacTh B Ipak-
JQHCKOM TIpaBe TPYJHO nepeoneHnTb. OHa oTpakkaeT OAHOPO-
HOCTb TIpeJJMETa OTPACIIEBOrO PEryIMpPOBaHHUs, CITyKUT O0beIU-
HSIOIIMM HAYaJIOM /7151 BCEX OTPAC/IeBbIX HOPM, BBIpakaeT OOII-
HOCTh UX I0pUAMYECKOro cofepkanus. O0mas yacTb MO3BOJS-
€T YCTPaHUTh pa3HOOO0I B IPABOBOM PETYJIMPOBAHIN CXOXKHUX TIO
CBOEH Mprpojie OOIIECTBEHHBIX OTHOIIIEHUH 1 00ECTIeYNTh He0O-
XOZIMMOE €JMHCTBO I'Pak JAHCKO-TIPABOBOTO PEryIMPOBAHUSI 00-
IIIECTBEHHBIX OTHOIIICHUIA, BO3HUKAIIHMX B OTIEIBHBIX chepax
AeATeNbHOCTY TPaXAaH M opranu3anuid. B dactHocTH, Gmaro-
Japsi HopMaM OOIIeH YacTH IpakJaHCKOroO MpaBa OCYIIECTBIIe-
HO €JMHOOOpa3HOe PeryJMpoOBaHUE MMYILECTBEHHO-CTOMMOCT-
HBIX OTHOIICHUHA MEXIY TpakJaHaMH, MEXIY OpHITIeCKUMU
JIMLAMH, MEXK Y I0PUIMUECKUMHU JIMLAMU U IPaXkJaHAMH BO BCEX
cdepax esTeNbHOCTH: B 00IaCTH MPeAPUHIMATETBCKOM, Obl-
TOBOH WJIM MHTEJIEKTYAIbHON JIESITEIHOCTH; B 00JIACTH TIPO-
MBIIIEHHOCTH, TPAHCIIOPTA, CTPOUTENBCTBA, CEJIbCKOTO XO3sIi-
CTBA, TOPIOBJIH, OBITOBOTO OOCITYKHWBAHHMS, KUJIUIIHO-KOMMY-
HAJILHOTO XO3SIFICTBA U T. TI.

OOras yacThb B TpakAaHCKOM MPaBe JaeT HECOMHEHHBIE I0pH-
JVKO-TEXHHUYECKUE TPEUMYIIECTBa, TO3BOJISIONINE M30eKaTh
Macchl MPaKTUYECKUX HEYTOOCTB, BBI3BAHHBIX POCTOM YHCIA



B3aMMHBIX OTCHUJIOK WJIM HEHYXXHOTO JyOJUpOBAaHUS MTPABOBBIX
HOPM B Pa3JIMYHBIX CTPYKTYPHBIX NOAPA3ACICHUAX I'PAKAAHCKO-
ro npasa. Tak, mpeaycMOTpeHHbIE MHOTOUMCIIEHHBIMU T'PaXJaH-
CKO-TIPAaBOBBIMU MHCTUTYTaMU CYOBEKTHBHBIE MpaBa MOJIeKaT
3allUTe B Tpe/ieNiaX CpoKa UCKOBOM TaBHOCTU. UTOOBI HE MOBTO-
PATH B K&XKJOM IMPABOBOM MHCTHUTYTE MpaBMiia 00 HCKOBOM /1aB-
HOCTH, OHH KaK Obl «BBIHOCSITCS 32 CKOOKM» M BKJIIOYAIOTCSI B 00-
HIYI0 4acTb, MPUOOpETasi TEM caMbIM OOlIee 3HaUeHHe AJIs1 BceX
MHCTUTYTOB I'PakJaHCKOro mpasa. To ke camoe NpouCXOOuT 1
C IpYTMMU TPk JaHCKO-TIPABOBBIMU HOPMaMH, UMEIOIIIIMH 00-
11ee 3HaYEeHHUE JJI1 BCEX MHCTUTYTOB I'PakJaHCKOTO Ipasa. Tem
CaMbIM 3HAYUTENIBLHO COKpaliaeTcss 00beM IpaskJIaHCKOrO 3aKO-
HOJIATeJIbCTBA U 00JIEr4aeTcsi ero MPaKTHIECKOe UCTIONb30BaHMe.

[Momorpaciu rpaxkpaHckoro mpasa. Hapamy ¢ oOmmumu po-
JOBBIMU TIPU3HAKAMHU OOIIECTBEHHBIE OTHOIICHHMS, BXOMSIINE
B MpPEAMET I'PaXJIaHCKOIO IpaBa, XapaKTepU3ylTcs crienudu-
YeCKMMU OCOOEHHOCTSIMU, MTPEAONPEIENSIIONIMMU BHYTPEHHIOI
CTPYKTYPHYIO 1 depeHIAalMIO IPakAaHCKOro npasa. I1o cBo-
UM criequpuyeckuM OCOOEHHOCTSIM, OKa3bIBAIOIIMM HaunOosee
3aMETHOE BJIMSIHUE Ha XapaKTep MPaBOBOIO PEryIMpOBaHUs, B
MpeaMeTe IPaxJIaHCKOrO MpaBa BIACISIOTCS CJIEAYIOIIUE BUIbI
OOIIECTBEHHBIX OTHOIIEHUI: OTHOIIIEHHUsI COOCTBEHHOCTH ¥ aHA-
JIOTUYHBIE UM OTHOIIEHH I, OTHOIIEHHSI SKOHOMUYECKOTro 000po-
Ta, TMYHbIE HEUMYLIECTBEHHBIE OTHOIIIEHUS1, OTHOLIEHHS I10 TO-
BOJly Pe3yJIbTaTOB TBOPYECKOU AESITEIbHOCTU, CEMEIHbIE OTHO-
LIIEHU ], HACJIE[ICTBEHHbIC OTHOILIEHNA. B COOTBETCTBUM C 3TUM



BHYTPU I'PaXXJAHCKOTO IPaBa MOKHO BBIAEIUTH IIECTb MOAOT-
pacrieii: mpaBo COOCTBEHHOCTHU ¥ APYTMe BEIIHbIE TIpaBa, 00s13a-
TEJIbCTBEHHOE ITPABO, JITYHbIE HEMMYILIECTBEHHbIE ITPABa, IIPABO
Ha pe3yJ/IbTaThl TBOPYECKOM JEATENBHOCTH, CEMEMHOE ITPABO, HA-
CJIEICTBEHHOE MPaBo.

Kax[asa 3 yKka3aHHBIX BbILIE OAOTPACIIEN TAKKE UMEET CBOU
IpeJMeT U METOJ IIPaBOBOIO PeryivMpoBaHus. Tak, B mpeaMer
TaKkoW MOJOTPAC/H, KaK MPaBO COOCTBEHHOCTU U JIpyrue Belll-
HbIE TPaBa, BXOAAT OTHOIIEHM, ONOCPENYIOLIHME MPOLIECC MPU-
CBOGHHUsI MaTepuaibHbIX Onar. IIprcBoeHre ke MaTepuanbHbIX
Onar npearnosaraeT U3BECTHYIO MIMYIIECTBEHHYIO CAMOCTOSITE b~
HOCTh M HE3aBHCHMOCTb CyObeKTa IpucBoeHus. [lostomy npu
PEryJMpPOBAHUM PACCMATPUBAEMbIX OTHOLIEHUI HA OCHOBE I0pH-
JUYECKOrO PABEHCTBA CTOPOH ITPUMEHSETCS MOJ0TPACIEBOM Me-
TOJ| IIPE/IOCTABJIEHUs] YIIPAaBOMOYEHHOMY JIMIly HauOolee MoJl-
HOM MMYILECTBEHHO-PACTIOPAAUTEILHOM CAMOCTOATENILHOCTH.

[Mpenmer 06s3aTeILCTBEHHOIO MpaBa COCTABJISAIOT OTHOIIIE-
HMSI S5KOHOMHUYECKOTro 000poTa, OMocpeayoIiue npomece nepe-
MellleHus] MaTtepuasibHbix Onar. IlepemeltieHue ke marepuasib-
HbIX OJ1ar HEBO3MOKHO O€3 COBEPIIEHHS] COOTBETCTBYIOIUX aK-
TUBHBIX JEVICTBUM, HAIPaBJIEHHbIX HA UX NepeMelleHue. B cu-
JIy 3TOTO B 00513aTeIbCTBEHHOM ITPaBe Ha OCHOBE I0PUANIECKOTO
PaBEHCTBA CTOPOH NPUMEHSETCS MOAOTPacaeBOr METO[, ITPeIo-
CTaBJICHUS1 YIPAaBOMOYEHHOMY JIMIly BO3MOKHOCTH TpeOOBaTh
COBEpLIECHUS B €r0 IM0JIb3Y ONPENEJIEHHBIX U IPUTOM AKTUBHBIX
JEUCTBUM.



JInuHble HEMMYyIECTBEHHBbIE OTHOIIIEHHS, COCTaBJISIOIIIE
MpeaMeT MOAOTPACIU JTMYHBIX HEUMYIIIECTBEHHBIX ITPaB, Xapak-
TepU3YyIOTCS TEM, YTO OHM BOZHHUKAIOT IO TOBOJY HEOTAETUMbIX
OT JIMYHOCTHU TyXOBHBIX Oyiar. HopmasibHOE pa3BUTHE STUX OTHO-
IIEHUI BO3MOKHO JIMILIb [P YCIIOBUM HEBMEILIATEIbCTBA [TOCTO-
POHHUX JIMII B JIMUHYIO chepy NeATeNbHOCTH IPaxIaH U opra-
Hu3almi (fopuandeckux jimir). [lostoMy Hajiexailiee npaBoBoe
yperyJupoBaHUe JTUYHBIX HEMMYIIECTBEHHBIX OTHOIIIEHUI Tpe-
OyeT UCIOIb30BaHMUS MeTo/Ia BceoOero 3amnpera. OqHaKO MpH-
MEHSIETCSI STOT TIOIOTPACIIEBON METO]] Ha OCHOBE OOIIeorpacie-
BOTO0 METOa IOPUINYECKOTO PaBEeHCTBA CTOPOH, YTO U OTJINYa-
€T ero OT aHAJOIMYHOIO METO/Ia, UCIOJIb3YeMOI'O B YTOJIOBHOM
Tpage.

B npeamert npyroii mogotpaciu — rpapa Ha pe3y/ibTaTbl TBOP-
YEeCKOH JesITeTbHOCTU — BXOAAT KaK JTUYHbIE HEUMYIIIECTBEHHBIE
OTHOIIIEHUS, TaK U CBSI3aHHbIE C HUMU OTHOIISHHST SKOHOMMYE-
CKoro ooopora. B cuiry 3T0ro B JaHHOM MOJOTPACTA TIPUMEHSI-
€TCsl KaK METOJ] JINYHBIX HEMMYIIECTBEHHBIX MPaB, TAK U METO[
00s13aTeIbCTBEHHOTO MpaBa.

CemeliHOe MpaBoO, Kak MOJOTPACIIb IPAXKAAHCKOrO MpaBa, pe-
T'YJIUpPYeT UMYILIECTBEHHO-CTOMMOCTHbIE M JIMUHBIE HEMMYIIe-
CTBEHHbBIC OTHOIIIEHWS, BOHUKAIOIIME Ha OCHOBE Opaka, poj-
CTBa, YCHIHOBJIEHUS, IPUHATHSA AeTell Ha BocnuTanue. Crieru-
(pmka 3TMX OTHOIIIEHUI COCTOUT B TOM, YTO BCE€ OHU HOCSAT CY-
ry0o juuHblid Xapaktep. [loatoMy B ceMelHOM IpaBe Ha OcC-
HOBE 00IIIe0rpacieBoro MeToa IpUINnIecKOro paBeHCTBa CTO-



POH MPUMEHSIETCSI METOJ, JINYHO-/I0BEPUTENILHON HaIPaBJIEHHO-
CTH ITPABOBOI'O PETyIMPOBAHUS CEMEUHBIX OTHOILIEHUM.

HaxoHen, HaciecTBEHHOE MPaBO MMEET JIEN0 C OTHOIIEHU-
SIMH, OIOCPEAYIOIIMMU NIEPEX0]] UMYILECTBA YMEPILETO JIMLA K
€ro HacJIieAHUKaM. B 3Toii mogoTpacin UCNoNb3yeTcsl METO/1 YHU-
BEPCAJILHOTO MTPABOITPeeMCTBa Ha 6a3e 0OIIe0TpacaeBoro MeTo-
Ja IOPUIUYECKOTO paBEHCTBA CTOPOH.

OOIIHOCTh BXOISAIIMX B MpeAMET KaKoN-JU00 MOJ0Tpaciu
IPaKIaHCKOTO TpaBa OOIIECTBEHHBIX OTHOIIEHWHA MO3BOJISIET
BBIJIEJTUTH ¥ OOIIME U1 JAHHOM MOI0TPACIM HOPMBI TIpaBa, 00-
pasylolre UIMeHHO ee OOIIyIo YacTb. B HacTosiiiee BpeMs Takast
o0I1as 4yacTh 3aKOHOJATEIbHO 0(hOpMIIEHA TOJIBKO B 00s13aTeb-
CTBEHHOM IIpaBe. [Ipyrue e momotpaciu rpaxJaHCKOro mpa-
Ba TIPE/ICTAaBJICHBl B 3aKOHOAATEIbCTBE Oe3 OOIIMX YacTel, XO-
TSI 0OOBEKTUBHO COBOKYITHOCTb TaKMX OOIIMX HOPM TIpaBa Cylile-
CTBYET B JII0OOU MOJOTPACTH TpaskJAaHCKOro npasa. Mx 3akoHO-
JatesbHOe 000COOJIeHME U 3aKPETUIEHHEe COCTABIISIET OJIHY U3 Ca-
MBIX HACYIIHbIX 33/1a4 UUBHJIMCTUYECKON HAYKH.

WHCTUTYTBL U Apyrue CTPYKTYpHbIE MOApa3/eieHUs] Ipax-
naHckoro npaBa. OcoOEHHOCTH OTIEIbHBIX BUIOB OOIIECTBEH-
HBIX OTHOIIIEHUH, BXOIAIIMX B MpeMeT KaKOU-T100 MogoTpac-
JIM TPAKAAHCKOTO IIpaBa, B CBOIO OYEpe/b, TPEIONPENEIAIOT UX
BHYTPEHHIOIO CTPYKTYpHYIO AuddepeHuaiuio u 00yCcIoBIuBa-
10T CYIIECTBOBaHME B PaMKaX KOHKPETHOW MOAOTPACIU COOT-
BETCTBYIOIIMX MPABOBBIX MHCTUTYTOB. TakK, MOAOTpacib 00s13a-
TEJIbCTBEHHOI'O IIPaBa COCTOUT U3 IByX MHCTUTYTOB: IOTOBOPHBIE



¥ BHEJIOTOBOPHBIE 00s13aTeNIbCTBA. Kask/Iblii M3 9THUX MPABOBBIX
MHCTUTYTOB, B CBOIO OY€pe/b, OApa3AesieTcs] Ha CyOMHCTUTY-
Thl. Hanpumep, MHCTUTYT JOTOBOPHBIX 00S3aTENbCTB MOpa3e-
JISieTCsl Ha Clieylole CyOMHCTUTYThI: 00sI3aTeNbCTBA M0 pea-
JIM3AIUY UMYIIECTBA, 00513aTeIbCTBA 0 MPEJOCTABICHUIO UMY-
IIECTBA B TOJIb30BaHUE, 0053aTeIbCTBA TIO BHIMOJHEHHIO padoT,
00s13aTeNIbCTBA 110 OKA3aHUIO YCIIYT, 00s13aTe/IbCTBA 0 MEePEBO3-
KaM, 00s13aTesIbCTBA 110 pacyeTaM M KPeJUTOBaHUI0, 00s13aTeNb-
CTBa IO CTPAXOBAHUIO, 00SA3aTeIbCTBA 10 COBMECTHOM JIesITe b~
HOCTH, CMeIlaHHbIe 00s13aTenbcTBa. CyOMHCTUTYTHL, B CBOIO OUe-
penb, nemsaTcs Ha 6omnee IpoOHbIe CTPYKTYPHbIE TOApa3/IeIeHUs
I'PaXXJaHCKOTO IpaBa U T. JI.



I'nasa 2. 'PAZK/IAHCKOE
3AKOHOJATEJIBCTBO

§ 1. I'paxxnanckoe
3aKO0HO0/JaTeJbCTBO U €ro CuHCTeMa

[ToHATHE TpakAauCKOro 3aKOHOAATENbCTBA U €I0 CHUCTEMBI.
PacrionoxxeHHple ¢ y4yeToM UX €IMHCTBA U JudpepeHumanuu
HOPMBI I'PakJAaHCKOIO MpaBa HaXOAAT CBOE BBIPAXKEHUE B CTa-
ThSIX Pa3JIMYHBIX IPABOBbIX HOPMATUBHBIX AKTOB (B 1aJIbHENILIEM
— HOPMAaTHUBHBIE aKThl WM MPABOBBIE AKThI), KOTOPbIE IPUHS-
TO UMEHOBATh UCTOYHUKAMU I'PAKAAHCKOrO IpaBa. YKa3aHHbIE
HOPMAaTUBHBIE aKThI B COBOKYITHOCTH 00Pa3yIOT I'PakJAHCKOE 3a-
KOHOJATENILCTBO. BMecTe ¢ TeM cieyeT UMETh B BUIY, YTO B
I'K noHaTHE «IpaXIaHCKOE 3aKOHOHATENILCTBO» UCIIONIB3YETCS
B y3koM cMbiciie. Crarps 3 'K, BKIIOYaeT B NOHATHE «Ipax-
JAHCKOE 3aKOHOAATENILCTBO» TOJBKO 'K M MpUHATHIE B COOTBET-
CTBHMHM C HUM UHbIE (peiepasibHble 3aKOHBL. VIHbIE aKThl, colepxka-
1I€ HOPMBI I'PAKJAHCKOTI'O ITpaBa, BHIBEJEHBI 3a ITPEEIb ITOH -
THUS «TpakJaHCKOE 3aKOHOJATENILCTBO». B HacTosAILEeN r1aBe 1o-
HATUE «TPAKIAHCKOE 3aKOHONATEJILCTBO» UCIIOJIB3YETC B LIM-
POKOM CMBICJIE, OXBATBIBAIOIIEM HE TOJIBKO 3aKOHOZIATEIIbHBIE, HO
VYl UHbIE HOPMATUBHBIE AKTHI, COAEPKALIME HOPMBI I'PakKIAHCKOTO



npaBa. VIMEHHO B TaKOM CMBICJIE MCHIOJIB3YETCs MOHATHE T'Pax-
JAHCKOTO 3akoHoAaresbeTBa BOT. 71 Koncrurynnu PO.

Taxum 00pa3oM, HOPMBI I'PAKAAHCKOTO IIPaBa MOTYT OBITh 3a-
KPEIUIEHB] KaK B 3aKOHAX, TaK U B MOJ3aKOHHBIX HOPMaTHBHBIX
aKTax. Bce 3T HOpMaTUBHBIE aKThl, B 3ABUCUMOCTH OT IOPUIM-
YECKOM CHJIBI, PACTIONIOKEHBI 10 OIPEIEIEHHOM CTPOro UepapXy-
YeCKOH CUCTEME, B KOTOPOU 3HaUeHHe HOPMATUBHOI'O AKTa OIpe-
JeNsieTcs ero I0puInJeckoil cuioil. Yem Oosblie oprayecKast
CHJIa HOPMAaTUBHOIO aKTa, TEM BBIILIE €r0 MOJIOKEHUE B CUCTE-
Me IpakIaHCKOr0 3aKOHOJATeNbCTBA. Takoe mocTpoeHre HopMa-
TUBHBIX AKTOB P IAHCKOTO 3aKOHO/ATEIbCTBA UMEET HE TOJIb-
KO TEOPETUYECKOE, HO U BaKHOE IPAaKTUYECKUE 3HAUeHNe. BBU-
1y MHOTOYMCJIEHHOCTM HOPMAaTUMBHBIX aKTOB I'PaXkJaHCKOIO 3a-
KOHOJIATeJIbCTBA M HECOBEPILIEHCTBA 3aKOHOJATENILHON TEXHUKU
BCTPEYAIOTCSl CUTYAllM, KOrJa pa3inyHble HOPMATUBHBIE AKThI
NI0-Pa3HOMY PEILAOT OIMH M TOr ke Bompoc. B Takom ciydae
NPUMEHSIETCS] HOPMATHBHBIN aKT, UMEIOIIUI OOJBIIYIO I0pU/IH-
4ecKylo cuity. Tak, B XOJle TOCTUHHIIB ObLTH BhIBelieHs! [1pa-
BWJIA MPOXKHUBAHUS B TOCTUHMIIAX, YTBEPKICHHbIE MECTHOM ajl-
MuHHUCTpanueit. dtumu [IpaBuiamu ObLIO PEYCMOTPEHO, UTO
TOCTMHMLIA HE HECET OTBETCTBEHHOCTH 3a NPOMNaxy U3 HOMEPOB
TOCTUHHULIBI BEILIEH, HE CAAHHBIX B KaMepy XpaHeHus1. Mex 1y TeM
9TO MpaBujio potuBopedut cT. 925 I'K, kotopas ycraHaBimBa-
T, YTO FOCTUHMLIA KaK XpaHUTesb U 0e3 0co0oro o TOM Cora-
IIEHUS C MPOKMBAIOLIMM B HEW JIMIOM (IIOCTOSUIBLIEM) OTBEYA-
€T 3a yTpary, HeIoCTauy WU [IOBPEXJIEHUE €ro BEIlel, BHECEH-



HBIX B TOCTMHHUILY, KPOME JIEHET, UHbIX BAJIOTHBIX LIEHHOCTEW,
HEeHHbIX Oymar u Apyrux gparoneHHbix Bemiei. [Tockomsky 'K
oOnajiaeT Oosee BHICOKOW IOPUINYECKON CHJION MO CPAaBHEHUIO
c IlpaBunamu npoxuBaHUsI B TOCTUHMIIAX, CY[, pacCMaTpUBast
JIeJI0 O Mpomnaxe Bellled Ipax JaHWHA U3 TPEeJOCTABJIEHHOTO eEMY
HOMEpa, TOJDKEH pykoBoacTBoBarthbes cT. 925 I'K, a ne IIpasuna-
MU MPOKMBAHMS B TOCTUHMIIAX, YTBEPKAEHHBIMU MECTHOH aji-
MUHUCTpalUen.

B mnepuon cymecrBoBanuss CCCP ocHoBHasi mMacca oOriie-
CTBEHHBIX OTHOILEHMI, BXONSAIUMX B IPEIMET I'PakJAaHCKOIo
npaBa, OblJ1a ypery1rpoBaHa COI03HBIM 3aKOHOATeTLCTBOM. [1o-
9TOMY POCCUICKHI 3aKOHOJATENb HE MOI' cpa3y IPU3HATh yTpa-
TUBIIMMU CUITy BCE MHOTOUHMCIIEHHbIE HOPMATHBHBIE AKTbI, TPU-
HATHIE HA COIO3HOM YypoBHe. B mpoTwBHOM ciydae OOMBIIMH-
CTBO MMYILIECTBEHHO-CTOMMOCTHBIX U JIMUYHBIX HEUMYILIECTBEH-
HBIX OTHOIIIEHWI Ha TeppuTopun Poccum okazamuch Obl Heype-
T'YJIMPOBAHHBIMU WM YPETYIUPOBAHHBIMU HEIOCTATOUHO IOJTHO.
B cuny storo nocranosnenrem BepxoBHoro Cosera PCOCP or
12 nexabps 1991 r. «O parudukanum CormnamieHus 0 CO3JaHUuM
ConpyxectBa HesaBucumsix I'ocynapctB» ObUIO YCTaHOBIIEHO,
uto Ha Tepputopur PCOCP Hopwmel ObiBItiero Corwosa CCP npu-
MEHSIOTCA B 4acTH, He nnportuBopevaier Koncrurynnmu PCPCP,
3akoHonatebcTBy PCOCP u nannomy CornaieHuio.

Bo Bpemsi mpoBeieHUsi paguKaJbHON 3KOHOMHUYECKOHN pe-
(opmbl BaskHO, YTOOBI ycCTapeBIliee W HE COOTBETCTBYIOIIEE
NOTPeOHOCTSIM PHIHOYHOM 9KOHOMUKHM T'PakJAHCKOE 3aKOHO/IA-



TEeJIbCTBO HE CTOSIJIO HA MYTU OCYHIECTBJISIEMBIX B Halllell CTpa-
He npeoOpaszoBanuii. [loatomy nmocranoBnennem Che3na HapoaI-
HbIX JienytatoB PCOCP ot 1 Hos0pst 1991 r. ObUT ycTaHOBJIEH
1o 1 nekadpst 1992 rona ocoObIil MOPsIIOK MTPABOBOTO PETYIUPO-
BaHMS NIPOBENCHUsI U 00eCTieUeHUsl paIMKaIbHON SKOHOMUYE-
ckoit pecpopmbl B PCOCPA. B cOOTBETCTBUM C 3TUM NOPSAIKOM
3akoHbl PC®CP, Vkaswl [Ipe3usieHTa v MHbIE aKThl, IPUHATHIE
B oOecniedeHne 3koHoMuueckon peopmbl B PCOCP, nmopiexa-
JI1 TIPUOPUTETHOMY MCIOJIHEHHIO. 3aKkoHoaTe bHble akThl Co-
103a CCP u PCOCP B nepuoa nNpoBeJeHUs paAUKaIbHOU KO-
HOMUYECKOW peOpMbl TPUMEHSUIUCh B YAaCTU, HE NPOTUBOPE-
yale akTaM, MPUHATBIM B COOTBETCTBUM C YKa3aHHBIM BbIILIE
MOCTaHOBJIEHUEM. 3akoHoaresbHble akThl Coro3za CCP, npensit-
CTBYIOIIHE TIPOBEICHUIO SKOHOMUIECKOHN pehOpMBI, MOTJIH OBITh
npuocraHosiieHbl BepxoBHeiM CoBetoM PCPCP nnm [Ipe3naen-
toM PCODCP.

Takum 006pa3oM, rpakIaHCKO-TIPABOBbIE HOPMATHUBHBIE AKThI
Cow3za CCP peictByor Ha teppuropun Poccuiickon ®enepa-
LIUM, €CJIM OHU HE NPU3HAHBl YTPATUBIIMMU CUJIy WINA HE IPU-
1IUIM B IPOTUBOPEYME C 3aKOHOJATEIbHBIMU aKTaMu Poccuiickon
®denepanyu, npuHATHIMU 110ciie 12 uionsa 1990 r., 1. e. nocine
npUHATHA [lekaapanum o rocygapCTBEHHOM cyBepeHuTere Poc-
CHH.

3aKoHbI (3aKOHOJATENbHBIE aKThl). Bce HOpMAaTUBHBIE AKTHI B
3aBUCUMOCTH OT UX I0PUIUYECKON CUIIBI IEJISITCS Ha 3aKOHBI (3a-
KOHOJIaTEJIbHBIE aKThl) ¥ MOA3aKOHHBIE HOPMATHBHBIE aKThI. 3a-



KOHBI KAK HOPMAaTHUBHbIE aKThl BBICIIIMX OPraHOB rOCYAAPCTBEH-
HOU BJIACTH 00JIaJaloT OOJIbIIeN I0PUANIECKON CHUJION TI0 OTHO-
IIEHHUIO K MOJ3aKOHHBIM HOpMaTUBHBIM akTam. Ctatbst 76 KoH-
crutyuuu Poccuiickoit @eniepanivy pasrpaHuuMBaeT peaepaib-
Hble KOHCTUTYLIMOHHbIE 3aKOHBI U (pefiepaibHble 3akoHbl. Dene-
paJTbHbIE KOHCTUTYIIMOHHBIE 3aKOHBI 00JIA/IAI0T OOJTBITIEH I0PUIH-
YEeCKOM CHJION MO CpaBHEHUIO ¢ peaepaibHbiMU 3aKoHamu. [1o-
3TOoMYy (hbefepasibHble 3aKOHBl HE MOTYT MPOTUBOPEUYUTDH here-
PaJIbHBIM KOHCTUTYLIMOHHBIM 3aKOHAM.

Cpenu denepanbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB HanOosiee
BBICOKOU opuandeckon cuson oonaaaer Koncruryuus Poccwmii-
ckoit denepanuu. bynyun OCHOBHBIM 3aKOHOM Hallled CTPaHbI.
Koncrurymuss PO conepkut B ceOe HOPMBI Pa3IMUHBIX OTpac-
neu npaBa. Cpeny HUX €CTh M HOPMBI I'PakJaHCKOro Ipasa. B
YaCTHOCTH, OCHOBY T'PaXJaHCKO-TIPABOBOTO PEryJIMPOBaHUS OT-
HOIIIEHUI cOOCTBEHHOCTU Ha Tepputopun Poccuiickort denepa-
UK coctaBisioT cr. 35, 36 Koncrutynuu P®. B ocHoBe rpax-
JTAHCKO-TIPABOBOT'O PETYIMPOBAHUS TUYHBIX HEUMYIIECTBEHHBIX
OTHOIIIEHWIA, BO3HUKAIOIIUX IO MOBOAY TAKUX JYXOBHBIX IIEH-
HOCTEH, Kak 4ecTb, JOCTOMHCTBO M JOOpOe MM I'pakIaHuHA,
ero cBodoaa U JMYHAST HEMPUKOCHOBEHHOCTh, HEIPUKOCHOBEH-
HOCTh YaCTHOW XW3HU, JUYHAS WM ceMelHas TailiHa, TaiiHa Iie-
penucku, Tejae)OHHbIX MePEroBOPOB, MOYTOBBIX, TeerpadHbIX
Y UHBIX COOOIIEHHIA, HEMPUKOCHOBEHHOCTh JKWJIMIIA, JIeKAT CT.
20-25 Koncturyuuu P.

Ocoboe MecTo B IpakJaHCKOM 3aKOHOJATENIbCTBE 3aHMMa-



10T OTpacyieBble KOAU(PUIIMPOBAHHbIE HOPMATUBHBIE AKThl B BU-
ne OCHOB rpaxkJaHCKOro 3akoHojaresnbcTBa M ['pakpaHckoro
kogekca. OtpacieBble KOAUDPUIIMPOBAHHbIE HOPMATHUBHBIE AKThI
NIPY3BaHbl, B IPUHIIUIE, YPETyIMPOBaTh BCE OOIIECTBEHHBIE OT-
HOIIEHUsI, BXOJSILIME B MPEAMET I'PaXJaHCKOTO MpaBa, U sIBJIsI-
10TCs1 6a30i1 17151 pa3BUTHS BCETO TEKYILETO rPakAaHCKOTO 3aKO0-
HOZATENIbCTBA Ha Tepputopun Poccuiickoint Penepanuu. Io cBo-
ell IopUaNUYecKol cuiie HamboJiee BaKHOE MECTO B HacTosiiee
BpeMs1 3aHUMAIOT YacTh NepBasi U 4acTh Bropas I'paxaaHcKoro
xonekca Poccuiickorn ®enepanmn. Yacte nepasg ['K npunara
['ocynapcrBenHoi dymoit 21 okTsa6ps 1994 r., noanucana [pe-
sugeHToM 30 HostOps 1994 r. u BBeeHa B aeiicTBue ¢ 1 sHBa-
pa 1995 r., 3a UCKJIIOUEHHEM TOJIOKEHUH, JIJI1 KOTOPbIX yCTa-
HOBJIEHBl UHbIE CPOKM BBEAEHUS UX B jeiicTBue. Tak, riaBa 4
«lOpunnueckue nuia» BBEJEHA B IEUCTBUE CO JHSA O(ULIMAIIb-
HOro OIMyOJIMKOBaHMS YacTH MEPBOM KOJEKca, T. €. ¢ § Aekadps
1994 r., a rnaBa 17 «IIpaBo cOOCTBEHHOCTH M APYTUE BEIHbIC
IpaBa Ha 3eMJII0» BBOIUTCS B AEUCTBUE JIMILb CO JIHSI BBECHUS
B JIEMICTBME HOBOTO 3eMeJIbHOIO KOJIEKCa.

Yactp Bropas I'K npunsita ['ocynapcrBenHou dymon 22 ne-
Kaops 1995 r., noanucana [pesunentom 26 sHBaps 1996 r.
v BBeJieHa B ierctBue ¢ 1 mapra 1996 r. Yacts tpeths 'K, pac-
CUMTaHHAsl HA WHCTUTYTHl MHTEIUIEKTYaJIbHON COOCTBEHHOCTH,
HACJIEICTBEHHOE MPaBO U MEX1yHApPOJAHOE YaCTHOE MPaBo, T. €.
Ha OTHOIIEHUsI C UHOCTPAHHBIM JIEMEHTOM, €llle He MPUHSTA.

Crpykrypa yactu nepson u 4actu Bropou 'K ommpaerca



Ha OOBEKTUBHO CYIIECTBYIOIIYIO CUCTEMY T'PakIaHCKOTO IpaBa.
Bmecte ¢ Tem MexIy cUCTEMOU IpaXIaHCKOro IMpaBa U CTPYK-
Typoii 'K umeTcss HeKOTopble pacxok/ieHusi, 00yCIOBICHHbIC
KaK OOBEKTUBHBIMH, TaK U CYObEKTUBHBIMH IMPUUNHAMHU.

I'K kak orpacneBoil KogupuIMPOBAHHBIN 3aKOHOAATETbHBIN
aKT MPU3BaH 00eCNeunTh eMHO0Opa3HOE ITPABOBOE YPEryIHpO-
BaHUE UMYITIECTBEHHO-CTOMMOCTHBIX U JIMUHBIX HEUMYIIIECTBEH-
HBIX OTHOIIIEHUI Ha Bcer Tepputopun Poccuiickont denepariuu.
B cootBercTBum ¢ 3tum 'K 3akperuisier HanOosee BaKHBIE TI0-
JIOXKEHUSI TPAKAAHCKOTO 3aKOHOMATEIbCTBA, HANPABJICHHbIE HA
peryJapoBaHue, B IPUHITUIIE, BCeX OOIECTBEHHBIX OTHOIICHUH,
BXOJAIIMX B MPEAMET I'PaXJaHCKOIO MpaBa. XapaKTepHOW Yep-
TOW 4yacTu TiepBor M 4actu Bropou 'K sBisiercs 1o, yTOo OHU
3aJI0)KMJIA OCHOBY HOPMATHUBHOUM Oa3bl JIJIS1 TPAKJAHCKOTO 000-
pOTa B YCJIOBHSIX PHIHOYHOUM 9KOHOMUKU. B HUX AaHO ompeere-
HUE [peIIPUHUMATEILCKOM IEATEIbHOCTU U COIEPKUTCS HEMa-
JIO PABOBBIX HOPM, HAITPaBJIEHHBIX HA PEryJIMpOBaHKE OTHOIIIE-
HUI B 00JIaCTH TIPe/ITPUHUMATEITHCTBA.

IpyruM KoaupUIIMPOBAHHBIM HOPMATHBHBIM aKTOM TpakK-
JAHCKOTO 3aKOHOJATENIbCTBA, JEVCTBYIOIIMM Ha TEPPUTOPUU
Poccuiickont ®epeparuu, sBisiorcss OCHOBBI I'PaXk/IaHCKOTO 3a-
kononarenbctBa Cotoza CCP u pecnyonuk. OgHaKo mpuMeHe-
HUE 9TOr0 HOPMAaTUBHOT'O aKTa HYkJIaeTcsl B psijie OroBOpoK. Oc-
HOBBI I'PXKJAHCKOTO 3aKOHOJIATENLCTBA ObLIU YTBEpKAeHBI Bep-
xoBHBIM CoBeroMm CCCP 31 mag 1991 r. u gomxHBI ObUIH BOK-
1 B AerictBue ¢ 1 suBapsa 1992 r. Ognako k 1 guBaps 1992 r.



CCCP, na TeppuTOprr KOTOPOT'O IOJIKHBI ObLTA BCTYNUTH B JIEH-
crBre OCHOBBI I'PaKAAHCKOroO 3akoHoaaresnscrBa 1991 r., pac-
naJjicsl Ha psiJi He3aBUCUMBbIX rocygapcets. [loatomy Ha Tepputo-
pun Poccuiickort Peneparyii OCHOBBI I'paXJaHCKOTO 3aKOHOAA-
tenbeTBa 1991 1. He neictBoBamu A0 3 aBrycra 1992 r., moka
Bepxosnbin Coet Poccuiickon ®enepanuu 14 nions 1992 r.
He npuHs nocraHoBieHre Ne 3301-1 «O perymupoBaHumn
IPaXJAaHCKUX MPAaBOOTHOLIEHUW B NEPUOJ MMPOBEJEHUS SKOHO-
MUYecKor pedopmbl». B yKazaHHOM MOCTaHOBJIEHMM OTMEYa-
JIOCh, YTO BOPEb A0 MPUHATHS HOBOTO [ 'paskgaHCKOro KojeKca
Poccuiickort @enepaiivivi OCHOBBI I'Pak/IaHCKOTO 3aKOHOAATEb-
crBa 1991 r. npumensiorcs Ha teppuropun Poccuiickoit dene-
paliyy, 32 UCKJIIOUEHHEM IOJIOKEHUH, YCTaHABJIMBAIOIIMX MOJ-
HoMounsi Coro3a CCP B 00acTu rpakIaHCKOTO 3aKOHOIATE Th-
CTBA, U B 4aCTH, He npoTuBopeyvariierd Koncruryium Poccuiickon
denepan 1 3akoHOAATENBHBIM akTaM Poccuiickorn ®enepa-
1y, npuHAaThM niocsie 12 uoHs 1990 r. Takoe neiictBue OcHOB
I'Pak/IaHCKOTO 3aKOHOATENIbCTBA UMEJIO MECTO Ha TEPPUTOPUU
Poccuiickort ®enepauuu a0 1 suBaps 1995 r. B coorBercTBUM
co cT. 3 ®enepanbHOro 3akoHa «O BBEJICHUU B JIEHCTBUE YacTU
nepBor ['paskgaHckoro kopekca Poccuiickoin depeparun» ¢ 1
sHBaps 1995 r. Ha Tepputopun Poccuiickoit @enepanyu He npu-
MeHsoTes: pazzien 1 «O0mmue nonoxenusi», pasaen I «IIpao
coOcTBeHHOCTH. [lpyrue BelHbIe paBa» U raBa 8 «Ooiue mo-
JIoXkeHs 00 oOsi3aTenbeTBax» pasnena Il «Oos3arenscTBeHHOE
npaBo» OCHOB IrpaxJJaHCKOTrO 3aKOHOAATeNIbcTBA. C BBEIEHUEM



B jierictBue yactu Bropoi ['K Ha Tepputopun Poccuiickoin de-
Jiepalyy TOJTHOCThI0 He npumMeHsietcst pasaen [ «Oobs3arerns-
CTBeHHOe MpaBo» OCHOB I'PaXJAHCKOTO 3aKOHOJATETbCTBA. Ec-
JIM ke y4ecTh, uTo pasaen [V «ABtopckoe npaBo» OCHOB ObIll
MPU3HAH HE IENCTBYIOIIMM Ha Tepputopuun Pd co aHs BBeneHus
B siefictBre 3akoHa PO «O0 aBTOpCKOM TpaBe v CMEKHBIX Ipa-
Bax», T. €. ¢ 3 aBrycra 1993 r., a paznen V «IIpaBo Ha uzo0pe-
TEHUs U JIpyTUe pe3y/bTaTbl TBOPUYECTBA, UCTIOIB3YEMBIE B MPO-
M3BOJICTBE» YACTUYHO MOIJIOIIEH HOPMaMU MO3/IHEE MPUHSTHIX
3aKOHO/IATEJIbHBIX AKTOB, a YACTUYHO BCTYIUJI B TPOTUBOpPEUHE
C HUMM, TO JACUCTBYIOT JIMIIIb OTAEJIbHbIE MOJIOKEeHU S pazaena VI
«HacneactBeHHOE TIpaBo», a Takxke pazaen VII «I[IpaBocnoco0-
HOCTh MHOCTPAHHBIX I'paxJaH U opuaudeckux jauil. [Ipumene-
HUE IPAKJIAHCKUX 3aKOHOB MHOCTPAHHBIX TOCYAAPCTB U MEXTY-
HAPOJHBIX IOTOBOPOB» OCHOB Ipak JAHCKOTO 3aKOHOATEIbCTBA
1991 r.

CnenyomuM  KoaupUIMPOBAHHBIM HOPMATUBHBIM aKTOM
IPaXJAaHCKOTO 3aKOHOJATENbCTBA SIBJIsIETCS] | pakIaHCKUM KO-
nexc PCOCP, yreepxkaennbil BepxoBabiM CoBetom PCOCP 11
uioHs 1964 r. u BBeneHHbIN B aeiicTBUe ¢ 1 okTa0ps 1964 r.
C MOCJIeNYIOIUMUA U3MEHEHUSIMU U JlonoHeHussMu. [Ipumene-
HUE YKA3aHHOTO HOPMAaTUBHOI'O aKTa UMEET CBOIO Uctopuio. [1o-
ckosibky 'K 1964 r. npuHuMascs B yCJaOBUSX TOCIOACTBA B Ha-
1€l CTpaHe KOMaHIHO-aAMUHUCTPAaTUBHOM CUCTEMbI, K MOMEH-
Ty craHoB/IeHus1 Poccuiickoit Peniepalivy Kak He3aBUCUMOTO I0-
CyIapCTBa MHOTHE TOJIOKEHUS YCTapesid U He COOTBETCTBOBAIN



NOTPeOHOCTSAM Pa3BUTHSI apMHUPYIOIIEHCST PHIHOYHOW SKOHOMH-
ku. Bmecre ¢ Tem mHorue nonoxenusi 'K 1964 r. ve yrparunm
CBOEH aKTyaJbHOCTU U B YCJIOBUSIX MEPEXoa PrIHOYHON SKOHO-
Muke. B cuity atoro nocranosnenvem BepxosHoro Cosera Poc-
cuiickoil Penepanun «O peryaMpoBaHUU T'PaXJAHCKUX MPaBo-
OTHOILEHWH B NIEPUOJ, MPOBEIEHUSA IKOHOMUYECKON Pe(POPMBbI»
ObLIO yCTaHOBJIEHO, uTO noJyioxkeHust ['K 1964 r. k rpaxaaHckum
MIPABOOTHOLLIEHUSIM IPUMEHSIOTCS, €CIM OHU HE MPOTUBOpPEYAT
3aKOHOMATebHBIM akTaM Poccuiickort denepaiivv, MpuHSITHIM
nocie 12 miona 1990 r., u uHBIM akTam, IEUCTBYIOIIMM B yCTa-
HOBJIEHHOM NOps/Ike Ha Tepputopun Poccuiickon denepanyu.
[loa vHBIMK aKTaMH MOAPAa3yMEBAINCH B TO BpEMsI MPEXK/E BCE-
ro OCHOBBI I'paX/IaHCKOrO 3akoHoaaTenbeTBa 1991 r.

B Hacrosiiiee BpeMsi B COOTBETCTBUH €O CT. 2 denepanbHOro
3akoHa «O BBEJEHUY B AEWCTBHE YacCTU NEepBOU I paxkaaHcKoro
konekca Poccuiickoii heaeparivin» MPU3HAHBI YTPATUBIIIMMHU CH-
ay c 1 saBaps 1995 r.: mpeamOyina, pasznen 1 «O0mue monoxe-
HUs», paszaen 11 «[IpaBo coOcTBeHHOCTH» M TIozpaszen 1 «O06-
Me MoNoKeHus1 00 obs3aTenbcTBax» pasaena I «Oos3arens-
crBeHHoe npaBo» 'K 1964 r. B cootBerctBum co cT. 2 Pene-
pasibHOTO 3aKoHa «O BBEJIEHUU B JIEHCTBHE YacTu BTOopou [ pax-
naHckoro koaekca Poccuiickoit ®eneparyim» paznen I «Obs13a-
TesabcTBeHHOE IpaBo» 'K 1964 r. ¢ 1 mapra 1996 r. npusHan
MIOJIHOCTBIO YTPATUBIIAM cuily. JIeficTByeT Juiib, ¢ HEOOXOIU-
MbIMU M3MEHEHUSIMU U pa3bsicHeHusIMU, pasnen VII «Hacnen-
cTBeHHOe npaBo» 'K 1964 r.



Takum oOpazom, kak OCHOBBI TPaXkIaHCKOTO 3aKOHO/IATEb-
crBa 1991 r., tak u 'K 1964 r. neiicTByI0T B HacTosiiiee BpeMs B
TOH 4acTH, KOTOpasi He EPEKPbIBAETCS YACThIO IEPBOM U YaCThIO
Bropou I'K u npyrumu 3akoHogarenbHbIMu aktamu. Ho u B 3THX
ocTraBIIUXCs YacTssx OCHOBBI I'PaxJIaHCKOTO 3aKOHOIATEIbCTBA
1991 r. nI'K 1964 r. npuMeHSI0TCS OCTOJIBKY, IIOCKOJIBKY OHU
He nportuBopeuar yactu nepoil I'K. Cnenyer Takxke OTMETUTD,
YTO BIIPE/Ib JI0 NIPUBEIEHNS 3aKOHOB U MHBIX MPABOBBIX aKTOB,
JeicTByIoIMX Ha Tepputopun Poccuiickoit denepanum, B COOT-
BETCTBHE C 4acTpio nepBod 'K 3aKOHBI M MHBIE IPABOBBIE AK-
bl Poccuiickoit denepanuu, a Tak:ke HOPMATUBHbBIE aKThl 3aKO-
HoparesbcTBa Coroza CCP, neitctByroniue Ha Tepputopuun Poc-
cuiickor Pesiepalruu, B ripejiesax u nopsiake, MpeaycMOTPEHHbIX
Koncrurynmen Poccuiickon ®epepanum, mocraHoBieHueM Bep-
xoBHOro Coera PCOCP ot 12 gekadps 1991 r. «O patuduka-
uuu Cornamenus o co3ganuu Conpyxecrsa HezaBucumeix ['o-
cyapcTB», noctaHoBieHus MU BepxoBHoro CoBeta Poccuiickoi
®eneparyu ot 14 mona 1992 1. «O perynupoBaHun rpaxaaH-
CKHUX MPABOOTHOIIEHUI B NIEPHOJ, TPOBEICHUS] SKOHOMUYECKOM
pedopmbi» 1 oT 3 Mapta 1993 r. «O HEKOTOpBIX BOIPOCAX MpPU-
MeHeHus 3akoHozaarenberBa Corwsa CCP Ha Teppuropuun

Poccuiickorn Penepaumn» NPUMEHSIOTCS MOCTOJIBKY, ITO-
CKOJIbKY OHM He MPOTHMBOpEYAT YacTU MEepPBOM U YacTHU BTOPOM
I'K.

Hapsiny ¢ konudpuiimpoBaHHBIMU HOPMATUBHBIMU AKTaMH CH-
CTeMY I'pakIaHCKOTO 3aKOHOJATEIbCTBA 00Pa3yIOT CrieIMaTbHbIE



3aKOHBI, PETYIMPYIOIINE OT/IEIbHbIC BUIBI OOIIECTBEHHBIX OTHO-
LICHNI, BXOJSIIMX B IIPEAMET rpaxJIaHCKoro npasa. Hanpumep,
3akon Poccuiickoit ®epepariu «O cTpaxoBaHUW», PETyIUpY-
IOIWI OTHOILIEHHE B OOJaCTU CTPAXOBAHUsI MEX]y CTPaXOBbI-
MU OpraHU3allisIMU U TPAkKAaHAMU, TPEAIPUATUSIME, YUPEKIe-
HUSIMU, OPraHU3ALIMSIMU, a TAK)Ke OTHOIIIEHUSI CTPAXOBBIX Opra-
HU3aImi Mexay coooii; [TatenTHbiii 3akoH Poccuiickoit ene-
paluy, peryaupyoinid UMYIIECTBEHHbIE U CBSI3AHHBIE C HUMU
JIMYHbIE HEMMYIIECTBEHHBIE OTHOILIEHN 1, BOSHUKAIOIINE B CBSI3U
C CO3/IaHMeM, TIPABOBOU OXPAHOU M UCTIOIb30BaHUEM M300peTe-
HUM, TOJIE3HBIX MOJEJIe U MPOMBIIIJIEHHBIX 00pa3iioB; 3aKOH
Poccuiickoii ®eaeparu «O 3amyre npaB noTpedUTenen», pe-
T'YJIMPYIOIIUIA OTHOIIIEHH ST, BOSHUKAIOIIE MEK/1y MOTPeOnTeNsI-
MU U TIPEANpUHUMATETSIMU. DTU U JPYTUe CHelUaTbHBIE 3aKO-
HBI, XOTSI U HE HOCAT TaKOTro0 BCEOOBEMITIOIIETO XapakTepa, Kak
I'K, OcHoBbI rpaxaaHckoro 3akoHogaresabctsa 1991 r. wim I'K
1964 r., UMEeIOT Ype3BbIUATHO BAXKHOE 3HAYEHUE B MEPEXOIHBIN
K PIHOYHOUM 9KOHOMMUKE MEPUOI, OCKOJIbKY B HUX OTPaKEHBI U
IOPUIMUECKY 3aKPeTIeHbl TPOUCXO/ISIINE B HAILIEH CTPaHe KO-
HOMUYECKUe MpeoOpa3oBaHuUs.

[lon3akoHHBIE HOpMAaTUBHBIE aKTHl. Cpeau MOA3aKOHHBIX
HOPMATHBHBIX aKTOB BEIYIIYyI0 POJib B CHCTEME I'Pa’KJIaHCKOTO
3aKOHOJIATeJIbCTBA UTPAIOT IMPABOBHIE aKThl, W3gaBaemble Ipe-
suneHToM u [lpaBurenbctBom Poccuiickonn ®epepanuu. Ykaszbl
[Tpesunenta Poccuiickort denepanivy Kak Moa3aKkOHHbIE HOpMa-
TUBHBIE AKThI, B MPUHIUIE, HE JOJKHBI MPOTUBOPEUUTDh 3aKO-



HaMm. OfIHaKo B MEpHO[l MPOBEJCHUS PaIMKAIbBHON SKOHOMUYE-
ckoit pepopmbl [pesuaent PCOCP Obut HajieNieH TOTIOTHATE Th-
HBIMU TIOJIHOMOYUSIMU, B CHJIy KOTOPBIX OH MOT MU3/aBaTh YKa-
3bl, MpOTUBOpeYailye AercTByionum 3akonam PCOCP. Bmecte
c TeM BepxoBaomy Coery PCOCP 06bu10 npenocTaBieHo mpa-
BO KOHTPOJIS 32 3aKOHOJATEIbHOM NeATENbHOCTBIO [Ipe3uaeH-
ta PCOCP. B cootBercTBUM ¢ nocTaHoBIeHHeM Cbhe3/1a Hapojl-
HbIX JenytatoB PCPCP «O nmpaBoBoM obecrieueHr SKOHOMMU-
yeckou pedopmbl» poekThl yKkazos [Ipe3uaenta PCOCP no Bo-
npocaM OaHKOBCKOH, OMpPKEBOM, BATIOTHO-(PMHAHCOBOM, BHEIII-
HE9KOHOMMYECKOW, WHBECTUIIMOHHOW, TaMOXXEHHOW JIesITelb-
HOCTH, OI0[KeTa, 1IeHOOOpa30BaHMsI, HAJIOrOOOJOXKEHUs, COO-
CTBEHHOCTH, 3eMeJIbHON pedOpMBbI, 3aHATOCTU HACEJIEHU I, KOM-
MEeTEeHIUH, TOopsiiKa (POPMUPOBAHUS U EATENLHOCTU UCTIOTHU-
TEeJIbHBIX OPraHOB, M3[IaBaeéMble B IIEJISIX OMEPATUBHOIO Pery-
JIMPOBaHMS XOAa SKOHOMUYECKOM pedOpMbl U HAXONSIIMECS B
npoTuBopeunu ¢ AercTByommmu 3akoHaMu PCOCP, nomxHbl
npencraBisaTees [Ipesunentom PCOCP B Bepxosnbii Coser
PCOCP, a B nepuon Mexay ceccusimu-B [lpesunuym Bepxos-
Horo Coera PC®CP. Ecnu B TeueHue cemu qHell BepXxoBHbIT
Coser PCDCP, a B nepepbiBax Mexay ceccusiMu — [Ipesnamym
BepxoBHoro Cosera PCDCP He oTkjI0HsI npoekT Ykasza [Ipe-
suneHta PCOCP, to Yka3 Bcrynain B cuiny. B cinyyae oTkJIoHe-
Hus nipoekTa Ykaza BepxoHbiii CoBer PCOCP B necstuiHes-
HBII CPOK paccMaTpuBaJll €ro B KAUeCTBE 3aKOHOMPOEKTA, MPej-
crasneHHoro [Ipesnnenrom PCPCP. B Hacrosmee BpemMsa 3TOT



MOPSAAOK He NIecTBYeT U B cootBercTBuu C 1. 3 cr. 3 'K yka-
3bl [IpesunenTa Poccuiickon ®eaepanuy He TOJKHBI IPOTUBO-
peuutsb 'K 1 uHbpiM 3akoHaM. Cpeii MHOTOUMCIIEHHBIX YKA30B
[Ipesunenta Poccuiickoi ®eaepanuu HeMano U TaKUX, KOTOPbIE
cojiepkar B ce0e HOpMBbI IpaskiaHcKoro rpasa. Hanpumep, Yka3
[Ipe3unenTa Poccuiickon ®enepanum ot 23 mas 1994 1. Ne 1003
«O pedopme rocygapCTBEHHBbIX NpeanpusaThii», Ykas I[lpesu-
nenta Poccuiickon ®@epeparuu ot 2 uioHs 1994 r. Ne 1114 «O
MpOiaXe rocy1apCTBEHHBIX MPEANPUATUI-T0KHUKOB» U MHO-
THe JpyTrue.

[Tocranosnenust IlpaButenbctBa Poccuiickon Penepanuu
TaK)Ke OTHOCSTCSI K YMCITY MOA3AKOHHBIX HOPMATHUBHBIX AKTOB.
Ha ocHoBanuu u BO ucnosnneHue 'K ¥ MHBIX 3aKOHOB, YKa30B
[Ipesunenta Poccuiickon Peneparyu [IpaBurensctBo Poccunii-
ckoil denepanvy BrpaBe MPUHUMATh MOCTAHOBJIEHUS, COAEP-
JKallle HOPMbI IPaKJAHCKOIO IpaBa. YKa3aHHbIE MMOCTAHOBJIE-
Hus [IpaBurtenbctBa Poccuiickon denepaiiny He JOKHBI TTPO-
tuBopeunTh Koncturyuuu Poccniickon ®enepanuu, penepab-
HbIM 3aKOHaM U1 yka3zam [Ipesunenta Poccuiickon @eneparyu. B
MPOTHMBHOM cily4ae rnocrasonyenue [paButenscrBa Poccuiickon
deneparin MoxkeT ObITh OTMeHeHO IIpe3unenTom Poccuiickoit
®enepaunu (n. 3er. 115 Koncturynum P®). Te mocraHosiie-
Hus [IpaButenscrBa Poccuiickoi ®eaepanum, B KOTOPbIX COAEP-
’KaTCcst HOPMbI I'PAKAAHCKOTO MTpaBa, BXOAST B CUCTEMY I'Pak1aH-
CKOT0 3aKOHOJaTebcTBa. Tak, mocraHopyieHuem [IpaButenscTBa
Poccuiickoit denepauuu ot 6 nrons 1994 r. Ne 801 yTBepkaeHbl



[TpaBuiia npenocTaBiIeHus YCIyT M0 TEXHUYECKOMY 0OCITyK1Ba-
HUIO M PEMOHTY aBTOTPAHCIIOPTHBIX CPEICTB, KOTOPBIE IO CBOEU
OTpaceBOY MPUHA/IJIEKHOCTH OTHOCATCS K IPaKAAHCKO-TTPaBO-
BbIM HOPMATMBHBIM aKTaM. | 'pax1aHCKO-IIPABOBbIE HOPMbI MO-
T'YT COAEPKATbCs U B HOPMATUBHBIX aKTaX MUHUCTEPCTB U MHBIX
(penepanbHBIX OPraHOB MCHOJIHUTEIBHOM BJIACTU (BEJOMCTBEH-
Hble HOpMaTUBHbIE aKThl). Tak, MunucrepcrBo octuiyu PO 19
Mmapra 1996 r. npunsno Mucrpykuuio «O nopsiake COBEpIIEHUS
HOTapUaJIbHBIX JIEUCTBUN JIOJKHOCTHBIMH JIUIIAMH OPTaHOB MC-
MOJTHUTEJIbHOW BJIACTH».

Bwmecre ¢ TeM cieyer UMeThb B BUAY, YTO B COOTBETCTBHH C 1.
7 cr. 3 I'K munMcTepcTBa U MHbIE (peepasibHble OpraHbl UCIOJ-
HUTEJIbHOW BJIACTU MOT'YT M3[1aBaTh aKThl, COAEPXKAI1e HOPMBI
I'pakJaHCKOTO IMpaBa, B CIIy4dasx U B MpeJenax, MpeaycCMOTPEH-
HbIX 'K, 1pyrumu 3akoHaMy 1 MTHBIMU ITPAaBOBBIMU aKTaMU. Tem
cambIM B Hactosaiee Bpems I'K cymiectBeHHO orpannuuni cepy
HOPMOTBOPYECKOH JIeATEIbHOCT MUHUCTEPCTB U ApYyrux dene-
PAJIBHBIX OPTaHOB MCIIOJIHUTEIBHOU BJIACTH.

K coxanenuio, paHpliie B€IOMCTBEHHbBIE HOPMATUBHBIE aKThI
HEPEAKO CBOMM COZIep:KaHHEM MPOTUBOPEUYMIIM 3aKOHAM U TOJI-
3aKOHHBIM HOPMaTUBHBIM aKTaM, 00JIaJaioliM OoJiee BHICOKOM
IOPUAMYECKON CHJION, YTO B 3HAUYMTENBHOU CTETeHH OOYCIIOB-
JIMBAJIOCh CTPEMJIEHUEM BEJOMCTB 3aIUTUTh UHTEPECHI BXOIS-
HIMX B UX CUCTEMY OpraHW3aluil 3a CUeT YIIEMJICHUS] UHTEpe-
coB rpaxjaad. Tak, ycraHoBieHHble cT. 246 'K 1964 r. npaBa
MOKYIIATeJIs B ClIy4yae IPOJaXy €My BEIY HEHaJJIeKallero Ka-



JyecTBa MPAKTUYECKU ObUIM CBe/IeHbI Ha HeT TUITOBBIMU MpaBU-
JlaMy 0OMEHa TIPOMBIIIUIEHHBIX TOBAPOB, KYIJICHHBIX B PO3HUY-
HOW TOProBOW CETU IrOCYJAPCTBEHHOM 1 KOOTIEPATUBHOM TOPrOB-
JI1, YTBEPXkIEHHbIMU puka3zoM MunucrepcrBa Toproau CCCP
u ['ocynapcrBeHHOro komurera crangapros Copera MUHUCTPOB
CCCP or 1 ¢pepass 1974 r— Ne 19/19. Tlostomy B cBSI3U C
nocraHossieHuem BepxoBHoro Coseta Poccuiickon ®enepanuu
or 7 despansa 1992 r. «<O BBegeHuM B aeiictBue 3akoHa PP
«O 3anmure npaB norpedureneit» I[IpaButenscrBo PO 28 mas
1992 r. npunsno nocranosieHne Ne 359 «O6 oTMeHe BenoM-
CTBEHHBIX HOPMATUBHBIX AKTOB, PETYJIUPYIOLIMX OTHOILIEHUS B
obnactu npaB noTpeduteneii». [lo BBeaeHus B aeiictBue KoH-
ctutyuuu P® K 4ucily MICTOUHMKOB IpaXJaHCKOTO IpaBa OTHO-
CWJIMCh U HOPMATUBHBIE AKThl, M3/1aBAEMbIE MECTHBIMU OpraHaAMU
BiacTu U ynpasieHus. Craresa 71 Koncturynun P® ycraHoBu-
JIa, YTO TPakKJAAHCKOE 3aKOHO/ATEbCTBO HAXOAUTCS B BEJCHUU
Poccuiickort ®enepaiiu. B cOOTBETCTBUY € STUM OpraHbl Bjia-
CTH W yTipaBiieHust cyObekToB Poccuiickort depeparuvt 1 MyHH-
UNaJIbHbIe 00pa30BaHUs HE BIPaBe U3/1aBaTh HOPMATUBHBIE aK-
Thl, COAEPKAIIME HOPMBI I'PaXkJaHCKOI'O MpaBa. DTO HAILIO MOJ-
TBep:KJAeHUE B noctaHoBjleHUU KoncruryimonHoro Cyna PO 4
mapra 1997 r. Ne 4-I1 «Ilo geny o mpoBepke KOHCTUTYLIMOHHO-
cru cratek 3 PenepanbHoro 3akoHa ot 18 mong 1995 r. «O pe-
Kj1ame». OIHaKO HOPMbI TPakJaHCKOI'O TpaBa, COoIepKaIrecs
B aKTax cyobekToB Poccuiickoit ®eneparinu, N31aHHBIX JI0 BBE-
nenus B nercrere Koncruryuuu P®, MOryT npumMeHsThes cyna-



MU TIPU pa3pelleHuu COpoB, €CJIM OHU He NpoTuBopevat KoH-
crutyuuu P® u I'K”. Heo6xoqumocTh eamHOOOpa3HOTo ypery-
JIMPOBaHUS OOIIECTBEHHBIX OTHOIIEHUH, BXOISIIUX B TIPEIMET
IpaXkJaHCKOro IpaBa, Ha Bceu Tepputopun Poccuiickorn dene-
paliyy He BbI3bIBaeT COMHEHUI. OJIHaKO B HACTOSIIIEE BPEMS], KO-
I1a IPUHATOE Ha (peiepaIbHOM yPOBHE I'PaXJAHCKOE 3aKOHOAA-
TEJCTBO SIBJISIETCS AaJIeKO HE TOJTHBIM ¥ BCEOObEMITIONINM, Ta-
KOE€ 3aKOHOJIATEJIbHOE PEIIEHUE BbI3bIBAET 3HAUUTENIbHBIE CJIOK-
HOCTU B PEIIEHUW MHOTHX MpOOJieM, BOSHUKAIOIINX B OTIEIb-
HbIX permoHax Poccuiickon ®enepanuu.

['paskgaHCKOE 3aKOHOATENBCTBO M HOPMbI MEKAYHAPOAHOIO
npaBa. Poccuiickasa ®enepanys ABIsETCS YaCTbIO MUPOBOIO CO-
0OIIECTBA U MOITOMY I'pakKJaHCKOE 3aKOHOMATENLCTBO Poccuii-
ckoit deniepanyi He MOKET He CUMTATHCS C OO PU3HAHHBIMUA
MPUHIIMIIAMHU ¥ HOPMaMH MeXyHAPOIHOTO MpaBa U MeXayHa-
POIHBIMHU JI0TOBOpPaMHM, B KOTOpBIX ydacTByeT Poccuiickasa Pe-
nepausi. B cuny storo 1. 4 1. 15 Koncrutyuuu P® ycranasiu-
BaeT, YTO OOIIENPU3HAHHBIE TIPUHIIAITBI 1 HOPMBI MEX TyHAPO/I-
HOT'O IIpaBa U MeXIyHapoaHsle 10oroBopsl Poccuiickon ®Penepa-
UM SIBJISIIOTCSI COCTABHOM YacTbIO €€ MPaBOBOM CUCTEMbI. ITO
O3HAYAET, UTO MPH PEryIMPOBAHUM OOIIECTBEHHBIX OTHOIIEHUH,
BXOJISIIIAX B MPEIMET IPaXkJaHCKOTO TpaBa, MPUMEHSIOTCS 00-
HIeTIPU3HAHHBIC TTPUHIIAIIBI 1 HOPMBI MEXYHAPOTHOTO TpaBa,
a Takxe MexxAyHapoiHble aoroBopbl Poccuiickorn ®denepanuu.
Me:xnyHapoaasie 1oroBopbl Poccuiickoit @enepaiivivi mpuMeHsi-
I0TCS1 K OTHOIIIEHUSIM, BXOASIIMM B IPEIMET I'PaxJaHCKOro mpa-



Ba, HEMOCPE/ICTBEHHO, KPOME CJIy4yaeB, KOrda U3 MekIyHapoj-
HOTO JIOTOBOpA CJIE/yeT, UTO JIJIsl ero MpuUMeHeHust Tpedyercs
W3JIaHUE BHYTPUTOCYIAPCTBEHHOTO akTa. [Ipn 3TOM yKa3aHHbBIM
aktam Koncturyrueinn P® npungana Gosnee BbICOKas 0pUanyde-
CKas cuJja, YeM HOPMATUBHBIM aKTaM POCCUICKOTO IPakJaHCKO-
ro 3akoHoparesnbcrBa. Tak, m. 4 cr. 15 Koncruryiyumu PO n m.
2 cr. 7 'K ycTaHaBnmBaioT, 4ToO €CIM MEXyHapOAHBIM JOTOBO-
poMm Poccuiickoit ®epepaiiuy yCTaHOBJIEHBI MHBIE TTPaBUIIA, YEM
T€, KOTOpbIE IPEAYCMOTPEHBI I'PAXKJAHCKUM 3aKOHOAATETLCTBOM
Poccuiickor ®Peneparivivi, MpUMEHSIOTCS MTPaBUIa MEKAyHAPO/I-
HOro goroBopa. [locnenHee umeeT Ype3BbIYaiHO Ba)KHOE 3HaUe-
Hue s BxoxaeHus Poccuiickon ®enepaiiii B MUPOBYIO 9KO-
HOMMUKY.

['paxkmaHcKkoe 3aKOHONATENILCTBO, [IEJIOBbIE OOBIKHOBEHWS,
oObplyau JIeJIOBOro 000POTa, MpaBWjia MOPAIU U HPABCTBEHHO-
cru. [Ton 1e0BbIMU OOBIKHOBEHUSIMHM TIOHUMAIOTCSI YCTAaHOBHWB-
mrecs B IpaXJIaHCKOM 000poTe mpaBuiia moejeHuss. Camu 1o
ceOe /1eoBble OOBIKHOBEHUSI HE SIBJISIOTCSI UICTOYHUKOM T'Pax-
JaHckoro mnpaBa. OgHaKoO B TeX Clyyasx, Korja rocyaapcTBO
MIPaBOBbIM aKTOM CaHKIIMOHMPYET JeJI0OBOEe OOBIKHOBEHHE, OHO
pUOOpeTaeT IPUANUECKYIO CHITY TTPABOBOW HOPMBI U BXOJWT B
CUCTEMY I'PAKAAHCKOIO 3aKOHOAAresnbCcTBa. [1o paHee nencTBo-
BAaBILIEMY 3aKOHO/ATENIbCTBY TOJBKO OT/EJIbHBIE HOPMBI IpaBa
JUIs1 KOHKPETHBIX CJIy4aeB MpeycMaTpyuBaIi BO3MOXHOCTb MIPU-
MEHEHU JIEJIOBBIX OOBIKHOBeHMH. B yactHoctH, m. 2 cr. 57
OcHOB rpaxaaHckoro 3akonoparenbctBa 1991 r. (cr. 168 TK



1964 r.) npegycmarpuBai, 4to 00s3aTeIbCTBA JOJKHBI UCIION-
HATBHCS HA/IJIEKANMM 00pa3oM U B YCTAaHOBJIEHHBIN CPOK B CO-
OTBETCTBHH C YCIIOBUSIMH JIOTOBOPA U TPeOOBAHUSIMU 3aKOHO/IA-
TEJIbCTBA, & IPU OTCYTCTBUM TaKMX YCJIOBUW U TpeOOBaHUN — B
COOTBETCTBUH C OOBIYHO MPEIbsBISEMBIMU TPEOOBAHUSMU. DTU
OOBIYHO TIpEIbSBIIsIEMbIe TPEOOBAHUS M BHITEKAIOT U3 JEJIOBBIX
OOBIKHOBCHU.

B Hacrosiiiee BpeMsi U3 BCeX JIENOBBIX OOBIKHOBEHHI 3aKO-
HOZIaTellb 0c000 BBIACAET OOBIYaW AEJOBOro 0O0OpOTa, KOTO-
pbie TPUMEHSIOTCS UICKJTIOUUTENILHO B chepe MpeInpuHIMAaTe h-
ckoil sesAtenbHOCTH. [log oOblyaeM AeI0BOro 00OpOTa, KOTO-
pbiii B cuity cr. 5 'K MoxeT ObITh pUMEHEH Cy[OM MpHu pa3-
pEelIeHuH CIopa, BHITEKAIOIIETro U3 MpeanpUHIMATEIbCKOU Jie-
SITEJILHOCTH, CJIeyeT IOHUMAaTh He MPeayCMOTPEHHOE 3aKOHO-
JaTeJIbCTBOM WJIH JIOTOBOPOM, HO CJIOXKHUBITIEECsI, TO eCTh J0CTa-
TOYHO OIPe/IeJIEHHOE B CBOEM COJIEPKaHUM, IIIUPOKO MPUMEHsIe-
MO€ B KaKOW-TMO0 00JIaCTH TTpeIPUHAMATETbCKOM JIeSITETbHO-
CTH MTPABUJIO TIOBE/ICHU I, HATIPUMED, TPATUIINN UCTIOTHEHUST TEX
WM UHBIX 00s13aTeNIbCTB U T. 1. OObIYail 1eJI0BOro 000poTa MO-
KeT ObITh MPUMEHEH He3aBUCUMO OT TOr0, 3a(pMKCUPOBaH JI OH
B KaKOM-JIOO0 JOKyMeHTe (OMyOIMKOBAH B TeUaTu, U3JI0KEH BO
BCTYNHUBIIIEM B 3aKOHHYIO CHITY PEIIEHUH Cy/ia [0 KOHKPETHOMY
JeJty, cofeprKaieMy CXOIHbIe 0OCTOSATENLCTBA, U T. 11.)

OO6blyan 1e10BOro 000poTa B HACTOSIIEE BpeMs MOy
3HAUUTEJIBHO OoJiee MIMPOKOE UCTIONb30BaHKE TI0 CPABHEHHIO C
JIPYTMMU JIEJIOBBIMU OOBIKHOBEHUSIMU. B COOTBETCTBUU CO CT.



6 I'K ecnu oTHOIIIEHUE, BXOZAIIEE TPeIMET I'pakIaHCKOTO Tpa-
B4, HE yPEryJIMpOBaHO 3aKOHOAATEIbCTBOM WJIMA COIJIAILIEHUEM
CTOPOH, TO K HeMy MpUMeHsieTcsl 00bluail Ae0BOro odopora.
Bmecre ¢ TeM oOblyan Je1I0BOro 000poTa MPUMEHSIIOTCS TOJTBKO
B CJIy4ae, €CJi OHU He TIPOTUBOPEeYaT 00s13aTeIbHBIM JJIsI y4acT-
HUKOB COOTBETCTBYIOIIETO OTHOILIEHUS MOJIOKEHUAM 3aKOHOA-
TeJIbCTBA WM joroeopa (. 2 cr. 5 I'K).

[TpaBuiaMu MOpaJii ¥ HPAaBCTBEHHOCTH CaMU TI0 ceOe Takke
HE SBJISIOTCS MCTOYHMKAMM I'PAKAAHCKOTO IMpaBa. YKa3aHHbIE
MpaBUJIa CTAHOBATCS UCTOYHMKOM I'PaXJAAHCKOIO MpaBa JIMIIb B
TOM CJIyYae, ecii OHU 3aKpeIrvieHbl B KaKOM-JTMOO HOpMAaTHB-
HOM aKTe, BXOSIIEM B CUCTEMY I'PaXkJIaHCKOTO 3aKOHOJAATEb-
cTBa. B aToM ciyuae mpaBuiia MOpajii U HPAaBCTBEHHOCTH CTa-
HOBATCS NPAaBOBOM HOPMOW, BOIUIOIEHHOM B KOHKPETHOM HOP-
MaTMBHOM aKTe€ I'PakJJaHCKOrO 3aKoHoAarenbcTBa. Tak, cT. 227
'K 3akperuiseT mpaBUIo MOpaIu U HPaBCTBEHHOCTH O HEOOXO-
JUMOCTH BO3BpaTa HaWIEHHOW BEIIM JIMIly, MOTEepsIBLIEMY €e,
Wi ee coOcTBeHHHKY. OJTHAKO, TaXe U He SIBJISICh UICTOUHUKOM
I'paXx/IaHCKOTO MpaBa, MPaBUjia MOPAIU U HPAaBCTBEHHOCTU UHO-
raa TpruoOpETaIOT BaXKHOE 3HAYCHHE IS YSICHEHUST CMbICTIA TaXK-
JAHCKOTO 3aKOHOJATEIbCTBA U MPABUJIBHOTO MPUMEHEHUs BO-
IUIOIIEHHBIX B HEM ITpaBoBbIX HOpM. Hanpumep, B cuny cr. 169
I'K npu3HaeTcst HUYTOKHOM CIeJIKa, COBEPIIIEHHAs C LIEJbIO, 3a-
BEJIOMO IMPOTUBHOM OCHOBAaM IMPABOMNOPSIIKA U HPABCTBEHHOCTH.
[Tpu 3TOM TIpH HAJIMYMK YMBIC/Ia Y 0OEUX CTOPOH TaKOW CIEKHU
— B CJTy4ae UCTIOJTHEHUS C/IEIKU 00EVMU CTOPOHAMU XOTsI OBl Of1-



HOW 13 CTOPOH — B 1oxof Poccuiickon denepaiiy B3bICKUBAETCS
BCE UCMOJIHEHHOE, a TaKkKe BCE TO, YTO MOJIEKAIIO UCTIOTHEHUIO
1o crenke st npuMeHeHust TPaBWJI YKa3aHHOW CTaThbU CO CTOJTb
CEPbE3HBIMU JIJI1 CTOPOH, COBEPIIAIOIIMX CEIKH, UMYILIECTBEH-
HBIMU TOCJIEACTUSIMU BaXHO 3HATh, KAKKE MTPaBUJIa COCTABIISIOT
OCHOBY HPaBCTBEHHOCTH B HallleM OOIIIeCTBe.

['paxkaHCKOE 3aKOHOATENILCTBO, MOCTAHOBJICHUS CYIeOHBIX
TUIeHYMOB, noctaHoBjeHus1 KoncrutynimonHoro Cyna PO, cyne6-
Has IpaKTUKa U cyaeOHsbii rpetieneHT. [Inenym Bepxosroro Cy-
na Poccuiickoit ®eneparu u [Inenym Beiciiero ApOutpax-
Horo Cyna Poccuiickoit depiepaiium paccMaTpuBaT 0000IIEeH-
Hble MaTepualibl U JAIOT B MOPsJKE CyIeOHOrO TOJIKOBAHUS PY-
KOBOJSIIIME Pa3bsICHEHUsI MO0 BONPOCAM MPUMEHEHUsI 3aKOHO-
narenbscraa. Paspacaenus [nenyma BepxoBaoro Cyna Poccnii-
ckori desreparuy 00s13aTeIILHBI 1S BCEX CY/IOB 001 IOPUCINK-
uuu B Poccuiickoit @enepaiuu. Pasbsicuenus [nenyma Briciiie-
ro Apourpaxnoro Cyna Poccuiickoii Penepanum 00s3aTebHbI
IUTs BCEH CUCTeMBI apOMTpakHBIX cylnoB B Poccuiickoit ®enepa-
1MU. YKa3aHHbIE PA3bsICHEHUS SIBJISIIOTCS] HE HOPMATUBHBIMU aK-
TaMH, a aKkTaMu TpuMeHeHus1 nipaBa. [loctaHoBeHUs CyneOHBIX
IJIEHYMOB JIOJIKHBI JIUIIIb TOJIKOBATh U Pa3bsICHITh CMbICT TPaX-
JAHCKOrO 3aKOHOJATENIbCTBA, HO HE CO3[aBaTh HOBBIE HOPMBI
rpakIaHCKOro TpaBa. [109TOMy MOCTaHOBJICHUS CYIEOHBIX TLJIe-
HYMOB HE SIBJISIIOTCS UCTOUHMKAMU TPakAAHCKOrO mnpasa. Bme-
CTe C TeM CyIbl NP pa3pelieHnd KOHKPETHBIX CIOPOB 00s13a-
HbI IPUMEHSATh COOTBETCTBYIOIIME HOPMBI IPAKAAHCKOrO ITpaBa



JIMIITH B UCTOJIKOBAHUHM, CONIEPKAIIEMCS B IOCTAHOBJICHUU COOT-
BETCTBYIOIIETO CyIeOHOro TieHyMa. [109ToMy y4acTHUKY rpax-
JaHCKOTO 000pOTa PYKOBOJCTBYIOTCSI TIOCTAHOBJICHUSIMU Cy/Ie0-
HBIX TUIEHYMOB U TOT/a, KOTJa /IO He JAOXOOUT JI0 Cyna, 4To
UMeeT Ype3BbIYaiHO BaKHOE 3HAYEeHUE IJisi OOecTieueHus e/u-
HOOOPA3HOTO TIOHUMAHUSI U TTPUMEHEHUsI I'PakJAHCKOTO 3aK0-
HOJIaTeJIbCTBA Ha Bcell Tepputopun Poccuiickoit deneparym.

B Hacrosiiiee Bpemsi 0COOEHHO BaKHOE 3HaUEHUE il CYIO0B
oOI1eld IPUCTUKIIMYA U apOUTPaXHBIX CYJIOB MIMEET COBMECTHOE
nocraHosiieHue [nenyma BepxoBHoro Cyna Poccuiickon ®ene-
pauuu u [Tnenyma Boiciiero Apoutpaxnoro Cyna Poccuiickoit
®enepatyu ot 1 uronsa 1996 r. Ne 6/8 «O HEKOTOpBIX BOIPOCaXx,
CBSI3aHHBIX C MIPUMEHEHUEeM YacTd TepBoi [ paxaaHCKOro Ko-
nekca Poccniickon ®epepanyn». IT0 MOCTAHOBJICHUE ITPU3BAHO
CIIyWTb ISl CY/IOB OPUEHTUPOM B CJIOKHBIX BOMPOCAX MpHUMe-
HEHUsI HOBEHIIIEro IpaJaHCKOTO 3aKOHO/IATE bCTBA.

Bomnpoc o nmpaBoBoil npuposae pyKOBOASAIIMX pa3zbsiCHEHUI
CyIeOHBIX TUICHYMOB SIBJISIETCSI CIIOPHBIM B JuTeparype. Heko-
TOpbIE IOPUCTHI MOJIAraloT, YTO PYKOBOASAIINE Pa3bsCHEHUS, CO-
Jepikaiyecss B MOCTAHOBJICHUSIX CYAEOHBIX TUIEHYMOB, CJIedy-
€T CUMTATh MCTOUYHUKAMH TpaxJaHCKoro mpasa. OcCHOBaHWEM
JUTS TIPU3HAHUST PYKOBOJISIIIUX Pa3bsCHEHUN CyeOHBIX TUICHY-
MOB UCTOYHMKAMU TPaKIAHCKOTO TIpaBa IMOCTYKUIJIO TO 0OCTOsI-
TEJIbCTBO, UTO CyAeOHbIE IJICHYMbI B PsJIE CIIy4yaeB, Pa3bsCHsIs
CMBICJT ICWCTBYIOIIETO 3aKOHOAATENLCTBA, (DAKTUUECKU (POPMY-
JIMPOBAJIM HOBOE MTPABUJIO, OTJIMYHOE OT TOTr0, KOTOPOE CoJep:Ka-



JIOCh B HOPMAaTUBHOM akTe. I1ocKobKy B Cuily 1€MCTBOBaBIIEH
B TO BpeMmA cT. 3 3akoHa CCCP «O BepxoBHom Cyne CCCP»
cpOpMYJIMPOBAaHHOE CyeOHBIM TUIEHYMOM IPaBUIIO MpUoOpe-
Taj0 0053aTeIbHYI0 CHITY JUISl BCEX YUACTHMKOB I'Pak/IaHCKOTO
000poTa, 3T0 MPaBUIO (PaKTUYECKH CTAHOBUIIOCH IIPABOBOM HOP-
Mou. OIHAKO TaKKe CUTYallM BCTPEYAINCh KPAHE PEIKO U OT-
HOCWJIMCh K @aHOMAJIbHBIM SIBJIEHUSIM IPAaBOBOM JAEVCTBUTEIIBHO-
CTH, Ha KOTOPbIE HEJIb351 OPUEHTUPOBATHCS IIPY BBISBJIEHUN ITpa-
BOBOU NMPHUPO/IBl PYKOBOASIIIINX Pa3bsICHEHUH CyAeOHBIX IJIEHY-
MoB. [Tomassioriee OONBITUHCTBO YKa3aHHBIX Pa3bsICHEHUI TIO
CBOEH MPaBOBO¥ MPUPOJE MPECTABISAIOT COO0M CcyneGHOe To-
KOBAHUE JIEUCTBYIOILETO 3aKOHOAATENILCTBA.

He otHOCATCA K yMCly UCTOUHMKOB I'PAXXIAAHCKOIO IpaBa U
nocranosyienuss Koncrurynmonnoro Cyna P®. B ciydae npu-
3HaHus nocraHosjeHreM KoncrutyumoHHoro Cyna HEKOHCTH-
TYLIJMOHHBIM aKTa IPaxJIaHCKOrO 3aKOHOZATEIbCTBA WIN OTIE/Ib-
HOT'O ero nosiokeHus B cuiy 1. 6 cr. 125 Koncruryumu PO stor
aKT WIXA OTHEJIBHOE €T0 MOJIOKEHUE yTpauuBaeTr cuiy. [losromy
nocranosyienueM KoncrutynuonHoro Cyna P® MOXHO TONbKO
OTMEHUTH Ty WM UHYI0O HOPMY I'Pa)JaHCKOIO IIpaBa, HOHE CO-
31aTh HOBYIO.

He ABiserca UCTOYHUKOM IpaXJaHCKOTO IIPAaBa U CJIOKMB-
masicst cyebHasi MPaKTUKa, MO KOTOPOWl MOHMMAETCs] MHOTO-
KpaTHOe eJMHOOOpa3Hoe pelleHre CyJaMu OIHOM M TOM Xke Ka-
teropuu 1. Cyaps, paccMaTpuBas JI€J10, IO KOTOPOMY CIIOKH-
7ach cyaeOHast MPaKTHUKa, MOKET BRIHECTH M MHOE pellieHue, ec-



7 yOeXJEeH B TOM, YTO CJIOKMBIIASICS MPAKTUKA HE COOTBET-
CTBYeT 3aKOHY. BmecTe ¢ TeM cyaeOHasi TpakTUKa MMEeT OTPOM-
HOE 3HaueHHe JIJIs1 BHIPAOOTKU eIMHOOOPA3HOTO NMOHUMAHUS U
MPUMEHEHUS TPaXJaHCKOrO 3aKOHOJIATEIbCTBA CYAeOHBIMU Op-
raHamu, 6e3 4ero HeBO3MOKHO 0OECTIeUYnTh 3aKOHHOCTh M TTpa-
BOIIOPSIZIOK B OOIIIECTBE.

He oTHOCUTCA K YUCITy MCTOYHUKOB I'PaKJAHCKOTO IpaBa U
CyneOHbIH TpeleIeHT, MOl KOTOPhIM MIOHUMAETCsI PellieHHe Cy-
J1a TI0 KOHKpeTHOMY Jiety. Takoe pelieHue sBIsieTCs: 00s13aTelTb-
HBIM TOJIBKO JJIsI JIWII, YYaCTBYIOIIUX B MaHHOM jejie. OHO He
uMeeT 00s3aTeIbHOW CHUIBI JJTs Cy/Iel, pacCMaTPUBAIOIIUX aHa-
JIOTUYHOE JIETIO.

§ 2. /leficTBHE Ipa:kaaHCKOI0
3aKO0HO/1aTeJLCTBA

JleficTBUE TpaskIaHCKOTO 3aKOHO/IATeIbCTBA BO BpeMeHH. Co-
JeprKaiecst B rpaXJaHCKOM 3aKOHOJATEIbCTBE HOPMBI IpaBa
IIPU3BaHbI PEryJIMPOBATh OOIIECTBEHHbIC OTHOIIICHH S, COCTABIISI-
IOIIHe TPeIMET TPaKAAHCKOTO TpaBa. ['pakIaHCKOoe 3aKOHO/IA-
TEJIbCTBO TIEPHUOTUIECKU OOHOBIISIETCS U B HEM TIOSIBJISIIOTCS] HO-
BbIC HOPMBI I'Pa’kJaHCKOT'O IPaBa, a yCTapeBIIie HOPMBI IPEKpa-
IIAI0T CBoe cyiecTBoBaHue. C Apyrol CTOPOHBI, HA TEPPUTOPUH
Poccwuiickoii @eneparyivt TOCTOSITHHO BO3HUKAIOT OOIIECTBEHHbIS
OTHOIIIEHUSI, KOTOPBIE TI0 CBOMM TPU3HAKAM BXOJAAT B MPeIMET
IPaX/IaHCKOTO TIpaBa. B CBA3M C 3TUM BaKHO YETKO OIpeje-



JIMTh, C KAKOTO MOMEHTA BCTYIAET B ICWCTBUE Ta UM UHASI HOP-
Ma rpaxJaHCKOro IpaBa M Ha KaKhe OTHOIIEHUS OHA Pacrpo-
cTpaHsietcsi. BBeieHe B JelicTBUE IpakJaHCKUX 3aKOHOB OCY-
HIECTBJIsIETCA B cOOTBEeTCTBUU ¢ DenepalibHbIM 3aKOHOM OT 14
utoHsA 1994 1. Ne 5-03 «O nopsiike onyOIMKOBaHUSI U BCTYII-
JieHus1 B CUJ1y (peliepaibHbIX KOHCTUTYLIMOHHBIX 3aKOHOB, (pe-
JepasibHbIX 3aKOHOB, akToB nayiar ®PenepanbHoro CoOpaHUs».
B cootBerctBUM €O cT. 1 yKa3aHHOrO 3aKOHa Ha TEPPUTOPHUU
Poccuiickort ®eaepariuu NpuMeEHSIOTCS TOJIBKO Te peiepasibHble
KOHCTUTYLIMOHHBIE, (De/IepaIbHbIE 3aKOHbBI, KOTOpPbIE O(DUIAIIb-
HO OnyO/IMKOBaHbl. 3HAYEHUE TOro MpaBuUiia TPYAHO Mepeolie-
HUTh. [ paskaHCKO-TIpaBOBbIE 3aKOHBI COIEPKAT B ceOe MpaBu-
JIa, KOTOPHIMU JIOJDKHBI PYKOBOJICTBOBATHCSI YYACTHUKU TPak-
JaHCKOTO 000pOTa B CBOEW MPEANPUHUMATETLCKOM MITH TIOBCe-
JHEBHOM OBITOBOI esITeIbHOCTU. PyKOBOJICTBOBATHCS K€ STUMU
NPaBUJIAMH YYaCTHUKH I'PaXJAHCKOrO 000pOTa MOTYT TOJIBKO B
TOM CJy4ae, ecJii OHU OyAyT UMETh BOZMOXHOCTh O3HAKOMHUTh-
csl ¢ cozepkaHreM yKaszaHHbIX npasuil. [locneanee nocruraer-
csl myTeM Oo(UIMATIBHOTO OIMyOJMKOBAaHUSI HOPMATUBHBIX aKTOB
IPakIaHCKOTO 3aKOHOAATEbCTBA. TOMBKO B 3TOM CIIydae MOX-
HO TpeOOBaTh OT YUYACTHUKOB I'PaXJAHCKOTO 00OPOTA UCTIOTHE-
HUS TPaX/1aHCKO-IPAaBOBBIX 3aKOHOB U MPUBJIEKATh UX K OTBET-
CTBEHHOCTH 3a HapyIllleHHe COfIEpXkKallMXCsl B HUX npasuil. aroi
NpUHATHUS (PeAepabHOTO 3aKOHA CUMTAETCS AeHb ITPUHSTHUS €ro
[ocynapcrBenHoit [lymoii B OKOHYATEILHON PEAAKIIUU.

Haron npuHATHA (PenepasbHOrO KOHCTUTYLIMOHHOIO 3aKO-



Ha CUMTaeTCs JIeHb, KOIja OH oi00peH nanatamu denepanbHo-
ro CoOpanusi B mopsifke, ycraHoieHHoM Koncturyrmein PO.
denepasibHble KOHCTUTYIIMOHHBIE 3aKOHBI, (hefepaibHble 3aKO-
HBI MOJIekAT O(PUIMATHPHOMY OMYOJMKOBAHUIO B TEUCHHE Ce-
MU JHeU nociie qHs ux noanucanus [pesuaentom Poccuiickoi
denepanyu. MexIyHapOJHBIE JOTOBOPHI, paTU(PULIMPOBAHHBIE
denepanbubiM CoOpaHueM, myOIUKYIOTCSI OTHOBPEMEHHO ¢ e-
JepalibHBIMU 3aKOHaMKM 00 ux patrdukanuu. OduimaibHbIM
oryOnMKoBaHUeM (pellepaibHOr0 KOHCTUTYIIMOHHOTO 3aKOHA U
(benepanbHOrO 3aKOHA CUMTAETCS TIepBast MyOTUKAIHS €ro MOJ-
Horo Tekcra B «Poccuiickoit razere» mwim «CoOpaHuM 3aKOHO-
narenbcTBa Poccuiickoit ®deneparyn». B niensax Oosee orepa-
TUBHOT'O O3HAKOMJICHHSI YYACTHUKOB I'PaKIaHCKOro 0060poTa ¢
BHOBb IIPUHSATBIMH I'PAKJAHCKUMU 3aKOHAMM MOCIEJHUE MOTYT
OBbITH OIYOJIMKOBAHBI B MHBIX TIEUATHBIX U3JIAHUSAX, a TAKXKE JI0-
BeZIeHBI JI0 BceoOIero ceeieHust (0OHapoJgOBaHbl) MO TeJIeBU-
JEHUIO ¥ PaJIuo, pa30ciaHbl TOCYIapCTBEHHBIM OpraHaMm, J0JIK-
HOCTHBIM JIMLIAM, NPEANPUATUSAM, YUPEKICHUSIM, OPraHU3aln-
sIM, TIEPEJIaHbI 10 KaHAJIaM CBSI3U, PACIIPOCTPAHEHbI B MAIIIMHO-
yutaemoi popme. [l ynro0cTBa MX MPAKTUYECKOTO MCIOIb30-
BaHM S IPaKJAHCKUE 3aKOHBI MOTYT OBITh OITYOJTMKOBAHbI M B BU-
Jie OTAEIBHOIO U3IaHMs], KaK 3TO uMeeT MecTo B oTHomeHuu I'K.

['paxk1aHCKME 3aKOHBI BCTYMAOT B CUJy OJHOBPEMEHHO Ha
Bcel Tepputopun Poccuiickont denepaiivu 1o UCTEYeHUU JeCs-
TH JHEH mocnie JHS UX O(UIMATIBHOTO OIyOJIMKOBAHUS, €CIv
CaMMMH 3aKOHAMM HE YCTAHOBJIEH MHOM TMOPSIOK BCTYIUICHUS



ux B cuiny. Kak mpaBuiio, 1pyroit nopsiiok BCTYIUIEHUSI B CUJTY
IPak/JaHCKMX 3aKOHOB YCTaHABJIMBAETCS TOI/A, KOIJa BO3HUKA-
€T HeOOXOAMMOCTh HEME/JIEHHOTO BBE/IEHUSI B ICCTBUE HOBOTO
IpaXXJaHCKOro 3aKoHa. B Takux cilyyasx B caMOM 3aKOHE YKa-
3bIBA€TCSl, YTO OH BCTYNUJ B CUJIy CO JHSI €ro O(pUIIMAIBbHOTO
OITyOJIMKOBAHMS, KaK 9TO MMEJIO MECTO B OTHOILICHUH paccMar-
puBaeMoro ¢eepanbHOro 3akoHa «O MopsiIKe OmyOIMKOBAHUS
Y BCTYIUIEHUS] B CUJTy (peAepasibHbIX KOHCTUTYLIMOHHBIX 3aKO-
HOB, (peJiepasIbHBIX 3aKOHOB, aKkTOB nasiat PenepaibHoro Codpa-
HUS». VIHOM NOPSIOK BCTYIUIEHUSI B CUJTY I'PaXAAHCKOTO 3aKOHA
NPUMEHSETCs TaKKe TOI/1a, KOraa MPUHUMAETCS JIMOO CIOKHBIN
10 COfIEPKaHMIO, JIMOO OOJIBIIION M0 00BEMY 3aKOH, TPEOYIOIINI
OoJsiee ATUTEILHOTO BPeMEHH JIJIsi O3HAKOMJICHUSI M ySICHEHUS
€ro colepkaHus, a Takke TOrja, KOorjaa He Bce MOJIOKEHUs HO-
BOTO I'PAKJAHCKOTO 3aKOHA BBOJSTCS B JIEWCTBUE OJJHOBPEMEH-
HO. B Takux ciyyasx, Kak mpaBUJIO, IPUHUMAETCS CHIELMaIbHBIN
3aKOH O MOPsIIKE BBEACHUS B JIEUCTBUE HOBOI'O I'PAkKJAAHCKOTO
3akoHa. Hanpumep, npunsarei ['ocynapcreennon ymon 21 ok-
Ts10pst 1994 r. depepanbhbiii 3aKoH «O BBE/ICHUY B ISHCTBUE Ya-
ctu niepBol ['paskgaHckoro konekca Poccuiickor Peneparivin».
Kak npaBusio, Bce paBoBble HOPMbl HOBOT'O 3aKOHA BCTYIAIOT
B JICMICTBUE OJJHOBpPEMEHHO. BMecTe ¢ TeM npu BBeIeHUH B JI€Hi-
CTBHE 3HAUUTENIBHBIX MO 00beMy U cepe AeHCTBHS TpaxkaaH-
CKHUX 3aKOHOB HEKOTOPBIE €r0 MOJI0KEHHUsI MOTYT ObITh BBEJICHBI B
JEUCTBHE JTMOO paHbIIle, TMOO0 MO3Ke OCHOBHOM MacChl COflepXkKa-
IIMXCSI B HEM HOPM TpaBa. Tak, ecii OOJBIIMHCTBO MOMOKEHHUIH



vyactu niepout ['K Obu10 BBenieHo B nieiictre ¢ 1 ssaBaps 1995 .,
To raBa 4 'K Obuna BBesieHa B ieficTBUE CO THS OUITMATIBHO-
ro onyonukoBaHus yactu nieppoit ['K, 1. e. ¢ 8 nexadps 1994 .
Bsenenue xe & nencreue miasbl 17 'K ObUT0 OTIIONREHO 10 THA
BBEAEHUA B AEUCTBUE 3eMEBLHOIO Kojaekca Pd.

Crarps 4 'K ycranaBnmmBaet o01iiee paBuiio, B COOTBETCTBUS
C KOTOPBIM MPABOBbIE aKThI IPAXkIAHCKOTO 3aKOHOJATENLCTBA HE
UMEIOT 0OpaTHOW CHJIBI M TIPUMEHSIIOTCS] K OTHOIIEHHUSIM, BO3-
HUKIIIMM T0CJIe BBE/IEHH S UX B ieficTBue. BMecTe ¢ Tem u3 oo1iie-
IO MPABUJIA: «3aKOH OOPATHOM CHUJIBI HE IMEET» MOXET OBITh CJie-
JIAHO WCKJTIOYEHUE, KOT/ia AeUCTBHUE 3aKOHA PACIIPOCTpaHsIeTCs U
Ha OTHOIIIEHUS], BO3HUKIIIKE 10 BBeJeHus ero B aeiictue. [1o-
clieTHee BO3ZMOXKHO TOJIBKO B CITydasix, KOT/ia 3TO MPSIMO Tpey-
CMOTpeHO 3akoHOM. OOBIYHO OOpaTHas CHJIa TIPUIAETCS TaKUM
HOpMaM TPaXKIAHCKOTO TMpaBa, KOTOPbIE PACCUMTAHBI HA OTHO-
IIEHUs], paHee BOOOIIe He yperylrpoBaHHbIE I'PakJAHCKUM 3a-
KOHOM, JIMOO TeM HOpMaMm IpaBa, KOTOpPbIE YCTaHABIMBAIOT 0O-
Jiee JIbTOTHBIA PeXUM JIJIsl YIaCTHUKOB TPaKJaHCKOrO 000poTa
WM OOECTIEYMBAIOT TOBBIIIEHHYIO 3aIIUTy WX MpPaB U OXpaHsie-
MBIX 3aKOHOM MHTepecoB. Tak, oOpaTHas cuia rnpujaHa cr. 234
I'K, ycranaBnmBaroIeid BO3MOKHOCTh IIPUOOPETEHUS ITpaBa coo-
CTBEHHOCTH Ha Belllb B CHITy MpuoOpeTaresbHoi gaBHoCcTH. Co-
JepKalimecs B IaHHOW CTaTbe MpaBujia MIPUMEHSIOTCS U K TeM
OTHOIIIEHUSIM, KOTOPbIe BOHUKJIM JIO TOTO, KaK B HAIlIEeM 3aKOHO-
JIATeJIbCTBE CTAJI0 BO3MOKHBIM ITPUOOpPETEHNE MpaBa COOCTBEH-
HOCTU B CHJTY TTPUOOPETATEeNIbHOM TABHOCTH, €CJT ST OTHOIIIE-



HUSI POJIOJIKAIOTCS] B MOMEHT BBEJICHHS B ICUCTBUE YaCTH Tep-
BoM 'K (ct. 11 ®enepanbHoro 3akoHa P® «O BBeaeHUU B Aeu-
cTBUE yacTu nepBoii ['paxkaaHckoro koaekca Poccuiickoint @ene-
pauum»).

B nocranosiennn Koncrurynmonsoro Cyna P® ot 24 okTs16-
ps1 1996 r. Ne 17-I1 «Ilo peny o mpoBepke KOHCTUTYLIMOHHOCTU
YyacTu epBou cratbk 2 PesiepaibHOro 3akoHa ot 7 mapra 1996 .
«O BHeceHuu n3MmeHeHmi B 3akoH Poccuiickont ®epeparyin «O0
aKkIm3ax» 0co0o oTMeuaercs, uTo 1o cmbiciay Koncrurynmu PO
u ®enepanbHoro 3akona ot 14 moHs 1994 r. «O nopsizike omyo-
JIMKOBAHUSI Y BCTYIUIEHUS B CUITY (be/iepasTbHbIX KOHCTUTYIIMOH-
HBIX 3aKOHOB, (pe/iepasIbHbIX 3aKOHOB, aKTOB NasiaT PenepaibHO-
ro CoOpaHusi» OOIIMM ISl BCEX OTpacjieH Mpapa IMPaBUIIOM SIB-
JISI€TCSl PUHIUI, COTJIACHO KOTOPOMY 3aKOH, YXYAIIAIONIUNA TO-
JIOXKEHUE TPakaH, a COOTBETCTBEHHO U OOBEIMHEHU, CO3/JaH-
HBIX /I pean3aliii KOHCTUTYIIMOHHBIX TIPaB M CBOOO Ipak-
JlaH, 0OpaTHOW CHJIbI HE MMeEeT.

MHorue rpax/iaHcKue MPAaBOOTHOILIEHUSI HOCST JJISIIUICS
xapakrtep. Harpumep, apeHiHOe 0053aTe/IbCTBO, BO3HUKIIIEE U3
JIOTOBOpA, 3aKToueHHOro Ha 50 JieT, KUIUIITHOE 0053aTeNbCTRO,
ABTOPCKOE MPaBOOTHOIIIEHUE U T. 1. B niepuoy cyiiecTBOBaHu s
TaKUX MPABOOTHOIIEHUI MOXKET CMEHUThLCSI HECKOJIBKO 3aKOHOB,
HAMpaBJIeHHBIX HA UX PEryJIupOBaHUE, U B paMKaX YKa3aHHbBIX
MPaBOOTHOIIIEHU MOTYT MEePUOJUYECKH BO3HUKATh U IMpEKpa-
IaThCSI CYOBEKTHBHBIEC TpaBa U 00s13aHHOCTH. 1o TakkMM OTHO-
IIEHUSIM, BO3HUKIIIMM JI0 BBEJICHUSI B JICWCTBHE aKTa TpaXKJaH-



CKOTO 3aKOHOJATENILCTBA, OH MIPUMEHSETCS K IpaBaM U 00s13aH-
HOCTSIM, BO3HUKIIIMM T10CJIe BBEJICHUS €ro B JeucTBHe (M. 2 CT.
4 I'K). Ecnu nocne 3ak/04eHnsi JOroBOpa MPUHST 3aKOH, YCTa-
HABJIMBAIOIIMI 00s3aTeNIbHbIe ISl CTOPOH WHBIE TIPaBUJIA, YeM
Te, KOTOpbIE [IEMCTBOBAJIU MPU 3aKJIIOUEHUH IOTOBOPA, YCIOBUS
3aKJIIOYEHHOTO JIOTOBOpa COXPAHSIOT CUJTY, KPOME CITy4aeB, KO-
rJa B 3aKOHE YCTAHOBJIEHO, UTO €0 JENCTBUE PACIIPOCTPAHSIETCS
Ha OTHOIIIEHH I, BO3HUKIIIME U3 PaHEe 3aKJII0UEHHBIX JIOTOBOPOB
(. 2 cT. 422 TK).

[Noa3akoHHBIE HOPMATUBHBIE AKTHI TPAXKIAHCKOTO 3aKOHO/A-
TeJbCTBA BCTYMAIOT B JICUCTBUE B MOPSAJKE, MPEAYCMOTPEHHOM
Vkazowm IIpesuaenta Poccuiickoit @enepaimu ot 23 mast 1996 1.
Ne 763 «O nopsiake onmyOIMKOBaHMSI U BCTYIUICHHUSI B CHITY aKTOB
[Ipe3unenta Poccuiickon ®enepanmu, [IpaBurenscrea Poccnii-
ckoii denepanii 1 HOPMATUBHBIX MPABOBBIX aKTOB (hefepaib-
HBIX OPraHOB MCHOJHUTEIBHON BJIACTU» C U3MEHEHUsIMU OT 16
Mast 1997 r. Tak xe kak u 3akoHbl, yKa3bl [Ipe3unenta Poccuii-
ckol (peneparu u mocraHolieHus [ IpaBurenscrBa Poccuiickon
depepanuu nosekar odunmaibHOMy onyonukoBanuo. Odu-
IIUAILHBIM OMmyOMKoBaHueM yka3oB [pesumenta Poccuiickoi
denepanuu 1 nocraHosneHuit [Ipasurenscrea Poccuiickoit ®e-
Jieparyy CIUTAeTCs IMyOTMKAIHs UX TeKCTOB B «Poccuiickoii ra-
3ete» i B CoOpaHuu 3akoHoaatebcTBa Poccuiickoit depnepa-
uu. OpUIMaIbHBIMU SIBJISIIOTCS TaKKe TeKCThl yKazos [pe3u-
nenta Poccuiickont ®@eneparu u nocraHoByieHuid [IpaButesb-
crBa Poccuiickon ®Penepanny, pacnpocTpaHseMble B MallIMHO-



YUTAEMOM BHUJIE HAYYHO-TEXHUYECKHUM LIEHTPOM IPABOBOU WH-
opmarmn «Cucrema». [y Gomee onepaTuBHOTO O3HAKOMJIE-
HUS CYOBEKTOB I'PaKIaHCKOTO MPaBa ¢ BHOBb MPUHSTBIMU HOP-
MaTUBHBIMM akTamu ykasbl [Ipesunenta Poccuiickonn denepa-
1 v nocraHoByienusi [lpaButenbctBa Poccuiickonn denepa-
IIUA MOTYT OBITh OITyOJIMKOBAHBI B MHBIX TICUaTHBIX U3AHUSX, &
TaK>Xe JI0BEICHBI JI0 BCEOOIIIero CBeIeHU s 0 TeJICBUCHUIO U Pa-
JIMO, Pa30C/aHbl FOCYAapCTBEHHBIM OpraHaM, OpraHaM MeCTHOTO
camOyIpaBJieHU 1, TOJKHOCTHBIM JIMLIAM, IPEANPUSATUSM, YUpe-
KJIEHUSIM, OpPraHu3allusIM, NepeJaHbl 1Mo KaHaiam cBsizu. OqHa-
KO 3TO HE CUMTAETCS] X O(PUIIUATBHBIM OITyOIUKOBAHUEM.

Vkazwl [Ipe3unenta Poccuiickoit ®eepaiiuy v OCTaHOBJIE-
Hus [IpaBurennbcrBa Poccuiickoit depeparum, 3aTparuBamoliiye
npaBa, CBOOOMBI ¥ OOS3aHHOCTH YeJIOBEKA U TPaK/IaHMHA, YCTa-
HaBJIMBAIOIIIME TIPABOBOU CTaTycC (hefepaibHBIX OPraHOB UCIOJ-
HUTEJIbHOW BJIACTH, a TaKXkKe OpraHu3aluil, BCTYNaloT B CUITY OfI-
HOBPEMEHHO Ha Bceul Tepputopun Poccuiickorn ®enepaiviu 1mo
UCTEUCHUN CEeMM JIHeW Tmocjie THS uX O(UIIMATBHOTO OIMyOsH-
Ko-BaHus. Bmecte ¢ Tem B ykazax I[Ipe3sunenta Poccuiickon ®e-
Jepalyu 1 B roctaHolieHusx [IpaButenscrBa Poccuiickoinn de-
Jepaly MOXeT ObITh YCTAHOBJIEH JPYTOM MOPSOK BCTYIICHUS
UX B CUIIY.

HopmatuBHbIe TpaBOBbIE aKTHI (peiepaTbHBIX OPraHOB UCTION-
HUTEJIbHOU BJIACTH, 3aTparuBaloliye mpaBa, CBOOOIb U 00s3aH-
HOCTHM Y€JIOBEKa U T'PaXJaHWHA, YCTAHABIMBAIOIIKE MPABOBOM
CTaTyC OpraHu3alvy Win UMEIOIINE MEKBEIOMCTBEHHBIN XapakK-



Tep (anee — HOpMaTUBHbIE MTPABOBbIE aKThl (PeepaIbHBIX Op-
T'aHOB HCIIOJTHUTEIbHOM BJIACTH ), MPOILIEAIINE FOCYAAPCTBEHHYIO
peructpaiuio B Munucrepctse octuiiiu Poccuiickoit @enepa-
UM, TOAJIeaT 00s3aTeIbHOMY O(UIMATBHOMY OIMyOJIMKOBA-
HUI0, KPOME aKTOB WJIM OT/IEJIbHBIX UX MOJIOKEHUH, COIEPKALIX
CBE/IEHUSs1, COCTABJIAIOIINE TOCYJAPCTBEHHYIO TallHY WK CBEfe-
HUs KOH(pUIEHITMAIBHOTO XapakTepa. HopmaTtuBHble MTpaBoOBbIe
aKThl (pefepabHbIX OPraHOB MCIIOJHUTEIBHOW BJIACTH MOJJIe-
&Kat opUIMATIbHOMY OITyOJTMKOBaHMIO B razete «Poccuiickue Be-
CTU» B TEUEHWE [ECSATH JHEH Mocie AHS UX PEerucrpaiuu, a
Takxke B DlojieTeHe HOPMaTUBHBIX aKTOB (peiepasibHBIX Opra-
HOB MCIIOJIHUTEJIbHOU BJIaCTH U3zatenbcrBa «lOpuanueckas am-
Teparypa» Aamunuctpanuu [Ipesuaenta Poccuiickoin denepa-
. OpUIMAIBHBIM TaKkKe SIBJISIETCA YKa3aHHbI BloyieTeHsp,
pacIpocTpaHsieMblid B MAIIMHOYUTAEMOM BHJIE HAYyYHO-TEXHU-
YECKUM LIEHTPOM ITpaBoBoil UH(opMaiu «Crucrema.
HopmatuvBHbIe TPaBOBbIE aKThI (peIepaibHBIX OPraHOB UCIIOJ-
HUTEJIbHOU BJIACTY BCTYTIAIOT B CHITy OTHOBPEMEHHO Ha BCE Tep-
putopun Poccuiickoii denepanuu Mo UCTEUEHUU JIECATU JAHEH
nocsie THs uX O(UIMATBHOTO OMyOJIMKOBAHUs, €CIM CaMUMU
aKTaMH HE YCTAHOBJIEH JIPYIOil MOPSIOK BCTYIUIEHUSI UX B CH-
ny. HopmatuBHBIE TTpaBOBbIe aKThl (heiepaIbHbIX OPraHOB MC-
TIOJTHUTEJILHOM BJIACTH, COAEpKAIle CBEJCHUSI, COCTABISIONINE
rOCYJapCTBEHHYIO TallHYy, WIA CBEIE€HUS1 KOH(UACHIMAIBHOIO
XapakTepa U He MOAJIeKAIIUe B CBSI3U C 3TUM O(QUIUAILHOMY
OITyOJIMKOBAHMIO, MPOIIIEAIINE TOCYIaPCTBEHHYIO PErUCTPaInio



B Munucrepcrse 1octuiiyu Poccuiickoit @epepaiivu, BCTyNaoT B
CHITy CO JIHSI TOCYIapCTBEHHOW PErUCTPAIU U TPUCBOEHUS HO-
Mepa, ecii CAMUMU aKTaMU He YCTaHOBJIEH OoJiee MO3JHUI CPOK
UX BCTYILUICHUS B CUITY.

HopmaTuBHBIE paBOBbIE aKThI (he/iepaTbHBIX OPraHOB UCIOJI-
HUTEJIbHOU BJIACTH, KPOME aKTOB U OT/AEIbHBIX UX TOJOXKEHUI,
CofIepiKallliX CBEEHMS, COCTABJISIIOIINE TOCYIapCTBEHHYIO Taii-
HY, WX CBEIEHUS1 KOH(PUIECHIIMATIBHOTO XapaKTepa, He MPOoIIIe/-
M€ TOCYJapCTBEHHYIO PErvMCTpalvio, a TaKke 3aperucTpupo-
BaHHbIE, HO HE OIMyOJIMKOBAHHBIE B YCTAHOBJICHHOM TIOPSIJIKE, HE
BJIEKYT MIPABOBBIX TOC/IEACTBUM, KaK HE BCTYIMUBIIUE B CUITY, U
HE MOTYT CIIy)KUTh OCHOBAaHUEM JJIsl PETYJIMPOBAHUS COOTBET-
CTBYIOIIUX OOIIECTBEHHBIX OTHOIICHUH, TPUMEHEHUsI CAHKITUIA
K TpakAaHaMm, JOKHOCTHBIM JIMIIAM W OPTraHU3alUsIM 32 HEeBbI-
TIOJTHEHUE COMIepXKaIUXCcsl B HUX mpeArnucaHuii. Ha ykasaHHbie
aKTbI HEJIb3sl CChUTATHCS MPH pa3pelieHu  CIIOPOB.

CdopmynupoBaHHbIE BbIlLIE MPAaBUIA UMEIOT YPE3BbIYANHO
BaXHOE 3HAYEHUE, MOCKOJIbKY B HEIAJIEKOM IMPOIIJIOM MHOTO-
YHCJICHHbIE BEIOMCTBEHHbIE HOPMATUBHBIE aKThl HEPEJKO IMPO-
TUBOPEUYWIM HOPMATHUBHBIM aKTaM, 00JaJaloimuM OoJiee BbICO-
KOU I0pUIMYECKON CHJION, a MHOTAA M He MyOJMKOBAIMCH B Op-
raHax meJartH, JOCTYIHBIX ISl CYOBEKTOB TPaKJIAHCKOTO Tpa-
Ba. ['ocymapcTBeHHasi peructpaiysi TUX akToB B MuHHUCTEp-
ctBe octuiun Poccuiickoin denepanyiv mo3BoJsIeT MOCTABUTD
3aCJIOH Ha MyTH BEIOMCTBEHHBIX HOPMATHBHBIX aKTOB, HE COOT-
BETCTBYIOIIIUX 3aKOHaM, yka3am [Ipe3unenTta Poccuiickon ®ene-



paru ¥ noctaHosyieHusM [IpaButenscrBa Poccuiickoit ®eje-
parun. Heo6xoqumMocTs ke 0(pUIaIbHOTO OyOTMKOBAHUS Be-
JOMCTBEHHBIX HOPMAaTUBHBIX aKTOB TIO3BOJISIET UCKJIIOUUTD TIPU-
MeHEHHe HeOIyOJIMKOBAaHHBIX aKTOB M aKTOB, OMYOJIMKOBAHHBIX
B MAJIOJOCTYITHBIX [UIs1 YYACTHUKOB TPaKIaHCKOr0 000pOTa UC-
TOYHHKAX.

Hapsny ¢ MOMEHTOM BCTYIUIEHHSI B JEUCTBUE Ipax/aH-
CKO-IIPaBOBOI'O HOPMATMBHOIO aKTa BAa)KHOE 3HAYEHHE HMEET
TaK’k€ MOMEHT IpeKpallleHus1 ero aercrusi. MlHoraa B camom
HOpPMAaTHMBHOM aKTE€ YCTAHABJIMBAETCS CPOK €ro neucrsus. Ta-
KKie HOPMaTUBHbBIE aKThl yTPAUUBAIOT IOPUAMYECKYIO CHITY C Ha-
CTYIUIEHMEM YCTAaHOBJIEHHOTO B HUX CPOKa. Tak, MOCTaHOBJIEHU-
em Cosera MunuctpoB PCPCP Ne 601 ot 25 nekadpst 1990 r.
«O06 yrBepxaenun [lonoxeHnst 06 aKIMOHEPHBIX OOIIECTBAX»
ObLIO YCTaHOBJIEHO, YTO yKazaHHoe [lonoxkeHue aelcTByeT 10
npUHATUS 3aKoHa 00 aKIMOHEepHbIX oOIecTBax. [Toatomy yka-
3aHHBIN HOPMATUBHBIN aKT MIPEKPATHII CBOE JICWCTBUE C MOMEH-
Ta MPUHATHS 3aKOHA 00 aKITMOHEPHBIX 00IIecTBax. B O0IbIIIH-
CTBE k€ I'Pa’kJIaHCKO-TIPABOBBIX HOPMATHMBHBIX AKTOB CPOK MX
JEVCTBUS HE ONIPEJEJIEH U OHU MTPEKPAllialOT CBOE JIEUCTBUE JIH-
00 B pe3yabrare UX MPsMOMl OTMEHBI, JIMOO B CBSI3U C MPUHSTH-
€M HOBOI'O HOPMAaTMBHOI'O aKTa, OTMEHSIOILEro WA U3MEHSI0-
IIEro CofepKaHue paHee JIeHCTBOBABIIEr0O HOPMATUBHOIO aKTa.
Tak, ®enepanbHbiM 3akOHOM «O BBEIEHUM B AEUCTBUE YacCTU
niepout ['paxkmpanckoro kofaekca Poccuiickon ®epeparnum» npu-
3HaHbl yrpatuBmumu crity 3akoH PCOCP «O cobcTBeHHOCTH



B PC®CP» u 3akon PCOCP «O npennpuatusx v npearnpuHu-
MAaTeJIbCKOU IEATEIBHOCTH», KpoMe CT. 34 u 35.

JleficTB1e TpaskAaHCKOrO 3aKOHOMATEIbCTBA B MPOCTPAHCTBE
1 110 Kpyry Juil. [1ocKosbKy Ipax JaHCKOE 3aKOHOATEIbCTBO Ha-
xonutcs B Begenuu Poccuiickont deneparinu, rpaxaaHCcKO-TIpa-
BOBbIE HOPMATHBHbIE aKThl PACIPOCTPAHSIIOT CBOE JIENCTBUE HA
Bcer teppuropun Poccuiickon ®eaepanuu. OHaKO OpraH, uU3-
JaBIIMHI I'PaXXJAaHCKO-IPAaBOBOW HOPMAaTHUBHBIN aKT, MOKET Orpa-
HUYUTh TEPPUTOPUIO AEUCTBUS JaHHOrO akta. Hampumep, aeu-
CTBHE HOPMATHUBHOTO aKTa MOXET ObITh OrpPaHUYEHO paioHaAMU
Kpaunero Cesepa.

ToYHO Tak ke JAEUCTBYET IPakJAaHCKOE 3aKOHOAATENbCTBO U
no kpyry Jyuil. [lo obremMy npaBuity, JeUCTBUE TPaKAaHCKOTO
3aKOHO/IATEJILCTBA PACHPOCTPAHSIETCS HA BCEX JIUILI, HAXOSIIUX-
cs Ha Tepputopun Poccuiickoit ®eaeparyu. K ykazaHHbIM J11-
1IaM OTHOCSTCSA TpakAaHe, opuanyeckue amua. Poccuiickas Pe-
nepanusi, cyobekTsl Poccuiickoii @enepariy 1 MyHUIUNATbHBIE
oOpazoBanus. [IpaBuia, ycTaHOBJICHHBIE I'PaKJAHCKAM 3aKOHO-
JIATeIbCTBOM, TPUMEHSIIOTCSI U K OTHOIIIEHUSIM C Y4aCTHEeM WHO-
CTpaHHBIX IPaXJaH, JIUIl Oe3 rpaJaHCTBA U MHOCTPAHHbIX I0pH-
JUYECKUX JIULI, €CJIM MHOE He MPELyCMOTPEHO (peiepaibHbIM 3a-
koHOM (11. 1 cr. 2 I'K). Korga neicrBue rpaxaaHCKO-IIPaBOBO-
ro HOPMAaTUBHOTO aKTa OrPaHMYMBAETCS OMpeAeSICHHON Teppu-
topueil Poccuiickonn denepaivu, TO yKazaHHBIA aKT JEHCTBYET
TOJIBKO B OTHOILIEHUM TEX JIMII, KOTOpPble HAXOASATCS HA JIaHHOM
TeppuTOpuu. BMecTe ¢ TeM UMEIOT MECTO Cilyyau, KOIjia B caMoM



HOPMAaTMBHOM aKT€ YCTAHOBJIEHO WJIM BBITEKAET U3 €r0 CMBIC/IA,
YTO OH IPUMEHSETCS HE KO BCEM, a JIMIIb K ONPENIEIIEHHOU IPyTI-
ne il Tak, B camom 3akoHe P® «O 3amure npaB notpedute-
JIel» YCTAHOBJIEHO, UTO OH PaCpOCTPaHSET CBOE JEUCTBUE TOJIb-
KO Ha TeX CyObEKTOB IpakJaHCKOTO MpaBa, KOTOPbIE OTHOCATCS
K TIOTpeduTensM u npeanpuaumarensm. 13 cmeicina denepans-
HOro 3akoHa «O mocTaBKax MpORyKUUM s (pelepasibHbIX Io-
CYIaPCTBEHHBIX HYK/» BBITEKAET, YTO OH IPUMEHSETCS TOJIbKO
K IOpPUIMYECKUM JIMLIAM, PAClOOKEHHBIM Ha Tepputopun Poc-
cuiickon Penepanyn.

§ 3. IlpumMeHeHHe rpakIaHCKOro
3aKOHO/1aTeJbCTBA

JIMCno3UTHBHBIE UMIIEPATUBHBIE HOPMBI T'PaKAAHCKOTO Mpa-
Ba. Cozpepxanecss B akTax IpaxJaHCKOrO 3aKOHONATEJIbCTBA
IIPABOBbIE HOPMBI TPUMEHSIOTCS KAaK CAMUMH YYaCTHUKAMU 00-
IIECTBEHHBIX OTHOILIEHUI, TaK ¥ IPAaBOIPUMEHUTEIBHBIMU Opra-
HaMU, HallpuMep, B CIydae cropa, BOZHUKILETo MeKAy CTOPOHA-
MU T'PaxJIaHCKOro MpaBooTHoLIEHUs. [IpaBuibHOE NpUMeHeH e
HOPMBI I'PAKAAHCKOrO ITPpaBa MpeAroaraeT BbIsIBJICHUE €€ — Xa-
pakTepa U colepkaHusi XapakTep rpakJIaHCKO-IIPaBOBOM HOP-
MBI 3aBUCHT OT CTENIEH! 00S3aTEIbHOCTH ISl yYACTHUKOB I'PaX-
JAHCKUX MPABOOTHOIIEHUI COIEPKAIMXCsl B HEW MpaByJl TIOBe-
nenust. C 3TOH TOYKYU 3peHusT HEOOXOMMO pa3inJaTrh JIUCIIO3H-
TUBHBIE U UMIIEPATUBHBIE HOPMBI I'PAXkJAHCKOTO MpaBa.



Ecnu HopMa rpaJaHCKOro IpaBa COAepP:KUT B cede MpaBuJio,
KOTOPOE YYaCTHUKH I'PaKIAHCKOTO 000pOTa HE MOTYT U3MEHSITh
II0 CBOEMY YCMOTPEHMIO, TO JaHHasl HOpMa SBJISIETCS UMIIEPA-
TMBHOM. EciM ke HOpMa Ipa)JaHCKOro IpaBa COIEPXKUT B Ce-
0e TIpaBuII0, KOTOPOE YYaCTHUKH I'PakJAHCKOrO 000pOTa MOTYT
MEHSATB 10 CBOEMY YCMOTPEHHMIO, TO TaKasd HOPMa SIBJISETCS JUC-
MO3UTUBHOU. B cuiy cnenn@uky peryampyemsiX rpax/IaHCKUM
3aKOHOJATENILCTBOM OOIIECTBEHHBIX OTHOIIEHUI OOJIBITUHCTBO
HOpPM TPaXIAHCKOTO IpaBa HOCUT AMCIO3UTHUBHBIA XapakTep.
Tak, cr. 223 T'K npegycmarpuBaeT, 4to mpaBo COOCTBEHHOCTH
y TipuoOpeTatesisi Bely MO JIOrOBOPY BO3HMKAET C MOMEHTa ee
nepeAayu, eciivi MHOE He MPeyCMOTPEHO 3aKOHOM WM JOTOBO-
pOM. DTO TUCTIO3UTUBHASL HOpMa IPaKAAHCKOTrO MpaBa, Tak Kak
cofiepiKalleecs B Her MPaBUjIo0 O MOMEHTE BOZHUKHOBEHUS IIPa-
Ba COOCTBEHHOCTU MOXET ObITh U3MEHEHO COTJIAllIEHUEM CTOPOH
B JoroBope. Harpumep, CTOpOHBI MOTYT JOTOBOPUTHCS O TOM,
YTO MPABO COOCTBEHHOCTH HA OTYYKJIAEMYIO Belllb BO3HUKAET Y
npuoOpeTartesisi B MOMEHT 3aKJIIOUYEHH ST JOrOBOpa WJIK B MOMEHT
yIUIaThl TOKYITHOM 1IEHBI.

OpHako B Ipak/IaHCKOM 3aKOHOZATEJbCTBE BCTPEYAIOTCS U
umrieparuBHble HOpMBL. Tak, cr. 198 I'K npenycmarpusaer, 4ro
CPOKH MCKOBOU JIaBHOCTH Y NMOPAJOK UX UCUUCICHUS] HE MOTYT
OBbITh U3MEHEHBI COIVIALIEHUEM CTOPOH. DTO O3HAYaeT, 4To Ipa-
Buia cr. 196-204 I'K HocsAT uMnepaTuBHbINA Xapaktep. B 60sb-
HIMHCTBE CJIy4yaeB OIPEeUTh JMCHO3UTUBHBIA WIA HMMIIEPA-
TUBHBIN XapaKTeP TOW WA MHOW I'PaXkJaHCKO-IIPAaBOBOM HOPMBI



HE cocTaBJisieT 0co0oro Tpyaa. B cratbsix, comepxkamiyx Iucro-
3UTHBHBIE HOPMBI TPaXAAHCKOTO TMpaBa, 0OBIYHO UMEETCS Oro-
BOPKa «€CJIM MTHOE He MPEeyCMOTPEHO AoroBopoM». Ha nmmepa-
TUBHBIN XapaKTep HOPMbl YKa3bIBAIOT COAEPKAIIMECS B COOTBET-
CTBYIOUIMX CTaTbsIX MPABOBbIX AKTOB 3alPEThl TUMA «HE JOIMYyC-
KaeTcsl», «<HEe MOTyT», «He/IelICTBUTENIbHA» U T. 1. B TOM cityyae,
€CJIM B CTaThsIX HOPMATUBHBIX AKTOB I'PakJAaHCKOrO 3aKOHOJA-
TEJIbCTBA OTCYTCTBYIOT KaKue-TMO0 OPUEHTHUPHI, MO3BOJISIONINE
BBISIBUTb XapaKTep MPaBOBOM HOPMbI, IIOCJIEAHUN OIIpeesisieTCs
MCXOISl U3 TIPUMEHUMBIX K HEHl ClIOCOOOB TOJIKOBAHMSI.

TonkoBaHue rpaxJaHCKO-paBoBbIXx HOpM. [loa TonkoBaHuU-
€M I'PakJAHCKO-IIPAaBOBOM HOPMbI IOHUMAETCS YSICHEHUE €€ CO-
JepkaHusl (CMbICIa) TIyTeM yCTpaHeHHs] OOHapyKeHHbIX B Hel
HescHocTer. HesacHocty conmepkaHus TOM WM WHOW HOPMBI
I'Pak/IaHCKOTO MpaBa MOTYT BO3HUKHYTh B CHJIy Pa3HBIX IMpH-
YUH. DTO MOXKET MTPOU30MTHU B CHIIy KPaTKOCTU (DOPMYJIMPOBOK
HOPMAaTHBHOTO aKTa, KOTOPBIN HE MaXeT ObITh MHOTOCJIOBHBIM U
BCEOOBEMITIONIUM BBUJIy CAMOW MPUPOIBI TIPABOBOTO aKTa. DTO
MOJKET MTPOM30MTHU U B CUITY TOTO, YTO BHOBb MOSIBJISTIONTAECS 00-
IIECTBEHHbIE OTHOIIEHUS U )KU3HEHHbIE (DAKTHI HE MOT'YT IOJTY-
YUTh TOUHOTO CJIOBECHOT'O OMKUCAHUSI B HOPMATUBHOM aKTe, ITPU-
HSTOM 3a/10J1r0 JI0 MX MNosiBjieHus. OTHAKO OHM MOT'YT OXBaTbl-
BaThCSl CMBICJIOM 3TOTO HOPMAaTHBHOTO aKTa, KOTOPBI U HE0O-
XOIMMO BBISIBUTH NPU NPUMEHEHUH COOTBETCTBYIOIIEW HOPMBI
MpaBa K JAHHOMY CJIy4yailo. DTOMY U CIyXkaT pa3/IMYHble BU[IbI
TOJIKOBAHU S I'PaXKAAHCKO-TIPAaBOBbIX HOPM.



B 3aBucMMOCTH OT cyObEeKTa TOIKOBAHUS PA3JIMYAIOT ayTeH-
THUYECKOE, JIeTAJIbHOE, CyIeOHOe M HAy9IHOEe TOJIKOBaHUE. AyTeH-
THUYECKOE TOJKOBaHME UMEET MeCTO TOT/ia, KOrJa CMBIC MPaBo-
BOI HOPMBI Pa3bsCHSETCS TEM K€ OPraHOM, KOTOPbIM MPUHSLI
MIPAaBOBOM aKT, coaepkalyii B cede naHHylo HopMmy. [Tostomy
AyTEeHTUYECKOE TOJIKOBAHHE UMEET TaKYIO ke CUITY, KaK U TOJIKY-
eMasi HopMma Ipasa.

JlerasibHOE TONMKOBaHME MMEET MECTO TOrJa, KOrga CMbICI
MIPaBOBOW HOPMBI PA3bSICHSIETCS HE TEM OPraHOM, KOTOPBIN MPU-
HSJI COOTBETCTBYIOIIIMY HOPMATUBHBIM aKT, a TEM, KOTOPHIA B
CWJIy CYIIECTBYIOIIErO 3aKOHOJATE/ILCTBA BIPABE Pa3bACHATH
CMBICJI JAaHHOTO HOPMAaTUBHOTO aKkTa. Tak, B COOTBETCTBUU COCT.
13 ®enepanpbHoro Koncruryimonnoro 3akona PO «O06 apout-
paxkHbIX cynax B Poccuiickon ®enepaunm» [lnenym Briciiero
Apoburpaxxnoro Cyna Poccuiickoit @enepaiiuu 1aeT pa3bsiCHe-
HUS 110 BOMpocam cyfieOHOM npakTUku. Takoe ToKoBaHUE UMe-
eT 00sI3aTeNbHYIO CHITY JIJISI BCeX apOUTPakHBIX CYI0B B Poccuii-
ckou Penepanun.

CyneOHoe TOJIKOBaHUE UMEEeT MECTO TOTa, KOTJa CMBIC Tpa-
BOBOW HOPMBI BBISIBJISIETCS CY[J€OHBIM OPraHOM B BBIHOCHUMOM
UM pellieHny WK orpeeseHuu no neny. CyneOGHoe TONKOBaHMe
uMeeT 00s3aTesIbHYI0 CHITy TOJBKO JUISl YYaCTHUKOB TOTO KOH-
KPETHOTrO JIeia, M0 KOTOPOMY BBHIHECEHO COOTBETCTBYIOIIIEE pe-
IIEHUE WU OIpeIesIEHUE.

HaydHoe (HOKTpUHAJIBHOE) TOJIKOBAHUE UMEET MECTO TOT/IA,
KOI/Ia CMBIC]T TTPABOBOU HOPMBI Pa3bsICHSIETCS] YYEHBIM B IOpU-



JMYECKON JIUTEpaType, B KOMMEHTAPUIX K IPAXKJIAHCKUM 3aKO-
HaM, Ha Hay4YHbIX KOH(epeHuusx U T. 1. HayyHoe TonkoBaHue
He UMeeT 00s3aTesIbHOi cuiibl. OIHAKO 3HAYEHUE €ro BEJUKO,
IIOCKOJIBKY Hay4YHO€E TOJIKOBAaHME OKA3bIBAET CYLIECTBEHHOE BJIU-
SIHUE Ha YSICHEHHME CMBICJIA 3aKOHA TEMU OpraHamMu, TOJIKOBAHKE
KOTOPBIX UMEET 00513aTebHYIO CUITY.

B 3aBucumocTu ot crioco0a TONKOBaHMS pa3inyaioT IpaMmMa-
TUYECKOE, JIOTUYECKOE, CUCTEMATUUECKOE U UCTOPUUECKOE TOJI-
KOBaHue. ['paMMaT4ecKoe TOJIKOBAHME XapaKTEpU3YETCs TEM,
YTO CMBICJI HOPMBI I'Pa)kJaHCKOrO IpaBa BBIABIAETCH C MOMO-
1plo mpaBwi rpammatuku. Tak, B cr. 29 'K roBopurcsi, 4to
IpakJIaHUH MOXET OBbITh MPU3HAH CYIOM HE/IEECIIOCOOHBIM, €C-
JI1 OH BCJIEACTBUE TCUXMUYECKOTO PacCTPOMCTBA HE MOXKET IO-
HUMAaTh 3HAYEHHE CBOMIX JICMCTBUM WIM PyKOBOOUTH MMH. [lo-
CKOJIbKY 3aKOHOZATEJIb UCIIONb3YET 3[ECh Pa3AeIUTEIbHBIA CO-
103 «WJIW», TO JUJISl MPU3HAHUS TPaXAaHUHA HeJeecrOCOOHBIM
BCJIEACTBUE NICUXUYECKOTO PACCTPOICTBA JOCTATOYHO OJIHOTO U3
JBYX TIOCJIE/ICTBUI: JIMOO HETIOHMMAHUS 3HAYCHUSI CBOMX JICH-
CTBUH, TNOO HECTIOCOOHOCTH PYKOBOIUTb UMH.

Jlormyeckoe TONKOBaHHWE XApaKTEPU3YETCS TEM, YTO CMBICI
HOPMBI T'PaXXJAHCKOTO MPaBa BBISCHAETCS C MOMOILIBIO MPABUII
popmanpHOM Jtorukm. Tak, cr. 1080 I'K ycranaBnauBaer, 4To Ju-
114, COBMECTHO ITPUUYMHUBIIKE BPEM, HECYT COJMIAPHYIO OTBET-
CTBEHHOCTb IIEpe]] OTepNeBIINM. [ oTBeTa Ha BOIIpOC, UMe-
I0TCS1 JIU B BUJly B JJAHHOU CTaTh€ TOJIbKO IOPUIMYECKUE JIMLIA
WIN K€ ¥ JIpyTue CYOBEKThl TPAKIaHCKOTO MpaBa, HyKHO MPH-



OErHyTh K COOTBETCTBYIOIIMM JIOTUIECKUM paccyxkaeHusam. [To-
CKOJIbKY Tiogpaszaen 2 paznena 1 I'K HazBan «JIuna» v BKiodaer
B ce0s1 rpakJaH, opuandeckue auia, Poccuiickyio @eneparuio,
cyowrekToB Poccuiickoit @enepaiivu 1 MyHUIIAIIAIBHbBIE 00pa30-
BaHMS, TO HEM30EkKEeH JIOTMUECKUI BBIBOJ, O TOM, YTO TOHSITH-
€M «JIUI[a» OXBATBIBAIOTCS BCE CYOBEKTHI IPaXkIaHCKOTO TPaBa.
[Toatomy cr. 1080 I'K npumeHsieTcst He TOJIbKO K I0pUANYECKUM
JIMLIAM, HO U K JIIOOBIM IPYTUM CyObeKTaM I'pask/IaHCKOTO MpaBa.
CucreMaTyecKoe TOJKOBAHUE XApaKTepU3yeTcsl TeM, YTO
CMBICJI HOPMBI T'PaXJAHCKOTO ITpaBa OIpPEAESseTCS MyTeM ysiC-
HEHMsI MECTA JIAHHOW HOPMbI B CUCTEME I'PakJaHCKOTO 3aKOHO-
JaTeNIbCTBA U €€ COOTHOIIIEHUSI CO CMEXHBIMA HOPMaMu IpaBa.
Tak, u3 conepxanus a63. 1 1. 1 cr. 572 I'K BoITekaer, 4to g0ro-
BOD JIapeHUsI MOXET CUMTAThCS 3aKJIOYEHHBIM JIMOO B MOMEHT
nepefayy UMYIIECTBa, JIUOO B TOT MOMEHT, KOI/Ia OfIHA CTOPO-
Ha (apuTeb) 00s13yeTcs: 0e3B03ME3AHO NepeiaTh UMYILIECTBO B
COOCTBEHHOCTBH JIPYro¥ CTOPOHBI (ofapsiemMoro). [IpaBuiibHO 11o-
HATh COIEPKaHUE JTAaHHOW HOPMbBI MOXHO TOJIBKO IyTEM COMNO-
cTaBJyieHus ee ¢ npaBwioM cT. 224 'K, rae roBopurcs, 4to re-
penaveii mpu3HaeTcsi BpyueHue Bel MpUoOpeTaTenio, a paBHO
cllaya MepeBO3YMKY ISl OTIPABKY MPUOOPETATENIO WK c1avya B
OPraHU3aIINIO CBS3H TSI TIEPECHUTKU IIPUOOPETATETIO BEllleH, OT-
YyKJEHHBIX "e3 00s13aTeIbCTBA JOCTaBKU. Belb cuntaercs Bpy-
YEeHHOU MpPUOOpeTaTenio ¢ MOMeHTa ee (PaKTUYECKOro MoCTyI-
JIeHUsI BO BJIaJIeHUE TIPUOOpeTaTessl WM YKa3aHHOTO UM JIMIIA.
Hcropryeckoe TOJIKOBaHUE XapaKTePU3YETCsl TEM, YTO CMBICIT



HOPMBI I'PXKJAHCKOTO TIPaBa BBISIBIISIETCS ITyTEM COMOCTABJICHUS
€e C TeMH UCTOPUIECKUMU YCJIOBUSIMH, TIPU KOTOPHIX OHA ObLIa
NIpUHSATA.

Tak, ct. 472 T'K 1964 r., npenycmarpuBaroiiasi BO3MeIeHne
Bpe/a, TIOHECEHHOTO MPH CMACAaHWU COLMAIMCTUYECKOTO UMY-
IIECTBa, MPUHUMAJIACh B YCJIOBUSX TOCIIOJCTBA COIUAIACTAYC-
CKOM COOCTBEHHOCTH, MPE/IIOJIAraioIero MOBBIIIEHHYIO CTeTICHb
ee 3anmThl. [ToaTOMy IaHHas HOpMa He MOTJIa TPUMEHSIThCS B
cllyyae CracaHus JIMYHOM cOOCTBEHHOCTH. HbIHe, MOCKOIbKY HU
omHa u3 GopM COOCTBEHHOCTH HE MPHU3HAETCS COIUAIUCTUYC-
CKOM, YKa3aHHasi HOpMa He MOXET MPUMEHSThCS HE TOJIBKO T10-
TOMY, UTO ee JieficTBue Ha Tepputopuun Poccuiickoit ®eneparyiu
HE JIOMYCKAeTCsl, HO U 10 CaMOMY CYIIIECTBY JieJIa.

B 3aBucuMocTH 0T 00beMa TOIKOBAHUS Pa3NIuIaioT OyKBaIb-
HOE, OrPaHUYUTESIbHOE M PACHIMPUTENILHOE TOJKOBaHUE. Byk-
BaJIbHOE TOJIKOBAHME TP IAHCKOTO 3aKOHA TPUMEHSIETCS TOTA,
KOTJIa CMBICJI 3aKOHA TOYHO COOTBETCTBYET ero TeKcTy. [Tockosb-
Ky 3aKOHOJIaTeJIb CTPEMHTCSI K TOMY, YTOOBI TIO/IJTMHHBIN CMBICIT
I'Pa’X/IaHCKO-TIPAaBOBOM HOPMBI TOYHO COBIAIA C ee OyKBaslb-
HBIM TEKCTOM, B OOJIBIIIMHCTBE CIIy4aeB MPUMEHSIETCS] UMEHHO
OyKBaJIbHOE TOJIKOBaHME.

Bmecte ¢ Tem BCTpeyaioTcsl ¥ TAKHE CUTYAIlUU, KOTJA CMBICIT
IIPaBOBOM HOPMBI yiKe, 4eM ee OyKBaJIbHbIM TeKCT. B Takux ciny-
Yasix MPUMEHsIETCS] OrpaHUYMTeIbHOe TOJKOBaHWe. Tak, B CT.
533 T'K 1964 r. roBopUTCS O TOM, YTO MPEAMETH OOBIYHOM 10~
MarirHel 0OCTaHOBKY ¥ OOMXO0/Ia TIEPEXOIAT IO 3aKOHY K HACTIe/I-



HUKaM, IMPOXHMBABIIMM COBMECTHO C HaclieiofaTreieM J0 ero
CMEpTH Ha MEHee OJIHOTO rofia, HE3aBUCUMO OT UX OYepe/Id U Ha-
CJIeICTBEHHOM 1011, VI3 OYKBaJIbHOTO TEKCTA ITOM CTaThH CIIETY-
€T, YTO MIPaBWJIO O HACJIeJOBAaHUM MPEAMETOB OOBIYHOM JOMAIII-
Hell 0OCTaHOBKM M OOMXOJ/Ia IMPUMEHSIETCS] KO BCEM HACIICIHH-
KaM, KOTOpbIe TTPOKUBAJIM C HACIIEIOATEIeM HE MEHEe OTHOTO
roga 10 ero cmeptd. OHaKO M3 MOAJIMHHOTO CMbICTa CT. 533
'K 1964 r. BhITeKaeT, YTO MPaBUJIO O HACICAOBAHUM MpeaMe-
TOB OOBIYHOM JOMAIIIHEH OOCTAaHOBKHM Y OOMXOJIa JIOJKHO TTPH-
MEHSTBCS TOJIBKO K TEM HACIEeAHUKAM, KOTOPbIE HE TOJBKO COB-
MECTHO TTPOKUBAJIU C HACJIEIOAATENIeM He MeHee OJJHOTO Tojia 10
€ro CMEepPTH, HO U TIPH JKU3HU HACIIEIOATE S MTOJIb30BAIUCH ITH-
MU TIpeIMETaMU JIJIs1 YIOBJIETBOPEHUS TIOBCETHEBHBIX OBITOBBIX
HYXJ. B IpOTUBHOM ciTydae HeT CMBICTIa YCTaHABJIMBATh OCOOBIN
MPaBOBOM PEXUM HACJIeJOBAHUS ISl PEIMETOB OOBIYHOM J10-
MariHe# o6cTtaHoBKM U obuxona. I[Tostomy ct. 533 I'K 1964 .
JOJDKHA TIPUMEHSITBCSA K O0Jiee y3KOMY KPYTy CIIy4aeB, YeM 3TO
BBITEKAET U3 ee OYKBAJILHOTO TEKCTa.

B ToMm ciyyae, Korga CMBICT TpakJAaHCKO-TTPABOBOM HOPMBI
mMpe, 9YeM ee OyKBaJIbHBIN TEKCT, MPUMEHSIETCS paCIIUPUTEh-
Hoe TojnkoBaHue. Tak, u3 OykBasibHOro Tekcra cr. 17 'K Pd
CIIe[TyeT, 4TO IpakJaHCKask IIPAaBOCIIOCOOHOCTh BKITIOYAET B ceOs
CIMIOCOOHOCTh UMETh TPaKIaHCKHE TTPaBa U HECTH 00S3aHHOCTH.
Mesxay TeM 13 MOJIMHHOTO CMbIC/IA 3TOW CTaThU BBITEKAET, UTO
3a TIpe/IeIibl TPaKJAHCKOM MPABOCIIOCOOHOCTH HENb3s1 BBIHECTH
caMmoe OCYIIECTBIIEHVE TIPaB W UCTIOJTHEHNE 00SI3aHHOCTEH, XOTS



IUISI 3TOTO U MOTYT OBITh HEOOXOMUMBI I0PUANYECKHIE aKTHI JIPY-
rux Jimi. [1o3ToMy MOJJIMHHBINA CMBICI JAHHOM CTaThH IIUPE €e
OyKBaJIbHOTO TEKCTa.

Crnenyet UMeTh B BUY, UYTO PACHIMPUTENILHOE TOJIKOBAHUE HE
JOMYCKAEeTCsl, €CIU pevb BIIET 00 UCKJIIOUEHUU U3 OOIIEro rmpa-
BWJIA. DTO U MOHATHO, TaK KaK pacHIMPUTEIbHOE TOJKOBAaHUE,
Oy/ly4H UCKJTIOUEHUEM U3 OOIIIEro MpaBuiia, MOAPHIBAET CaMo 00-
11ee MpaBUJI0 IPakJaHCKOTO 3aKOHOJATENILCTBA, B KOTOPOM 3a-
KperuieHbl HanOoJsiee CyIIeCTBeHHbIe 3aKOHOMEPHOCTH B T'pax-
JaHCKO-TIPAaBOBOM PEryJIMPOBAHMH OOIIECTBEHHBIX OTHOIICHHH.
Tak, o o6memy npasuiy 1. 1 ct. 26 'K HecoBepinieHHOIETHHE B
BO3pacTte oT 14 1o 18 et coBepaloT CAEIKYU C MUCbMEHHOTO CO-
IJIacHsi CBOMX 3aKOHHBIX MpeicTaBuTeneil. B mopsiake vckiode-
HMS U3 3TOro npasuia 1. 2 cr. 26 I'K ycranaBnuBaer, 4to Heco-
BEpIIIEHHOJIETHHE BIPaBe CaMOCTOSITEJIbHO, O€3 COrIachsi CBO-
UX 3aKOHHBIX MIPE/ICTaBUTENIEH, paCTIOPSIKAThCS CBOMM 3apadoT-
KOM, CTUTIEH/TUe ¥ UHBIMU JoX0aMu. [T0CKOJIBKY TO HCKITI0Ue-
HHEe 13 OOIIero MpaBwia, €ro Helb3sl TOJKOBATh PACIIUPUTENb-
HO Y IOHUMAaTh NOJ1 3apabOTKOM, CTUTIEHIMEN U MHBIMU JI0X0/a-
MU TO UMYIIECTBO, KOTOPOE Ha HUX IPUOOpPETEeHO, WK OyayIiye
3apa0O0TKHU, CTUTICHJJUM U WHBIE TOXObI, KOTOPbIE HECOBEPIIIEH-
HOJIETHUM MOXET MOJY4YHUTh KaK [0, TaK M MOCJe JOCTUKEHUS
COBEpIIIEHHONIETHS. B MPOTHBHOM Ciydae MOXHO JIeTKO OOOUTH
oOiriee nmpaBuiio, Tpedylolliee Coracus 3aKOHHBIX MPeACTaBUTE-
Jiell Ha COBepIIIeHNe CIeJIOK HeCOBEPIIIEHHONIETHUMH. Paciipu-
TeJIbHOE TOJIKOBAHHE HE JIOMYCKAeTCs U TOr/ia, Korja B rpaxk/IaH-



CKO-TTPAaBOBOK HOpPME JIa€TCS UCUEPITBIBAIOIINI TIEpeYeHb 00CTO-
ATEJIbCTB, IPU KOTOPBIX OHA NpuMmeHsercd. Tak, cr. 203 I'K maer
MCUEPIBIBAIOIINI TIEPeYeHb 0OCTOSITEIbCTB, KOTOPBIE MPEephiBa-
0T TeYeHUEe CPOKa UCKOBOM IaBHOCTH. [IoaToMy yKa3aHHbIE 00-
CTOSITEJILCTBA HE MOJJIEXAT PACHIMPUTENIBHOMY TOJIKOBAHUIO.

[IprmMeHeHMe rpax JaHCKOTO 3aKOHOIATEIbCTBA M0 AHAJIOTUH.
3aKkoHO/AATENIb HE B COCTOSIHMM MPEIYCMOTPETh MTPaBOBbIE HOP-
MBI Ha BCe Cllyyad ku3HU. Hepenko BO3HHMKAIOT Takue UMYIIe-
CTBEHHO-CTOMMOCTHBIE M JINYHbIE HEUMYIIIECTBEHHbIE OTHOIIIE-
HUSI, KOTOpbIE JIMOO HEe MMENTM MeCTa B MOMEHT MPHUHSITUS CO-
OTBETCTBYIOIIETO I'PaXJAHCKOTO 3aKOHA, TMOO He ObLIM YUTEHBI
3aKOHOJATeNIeM, KOrJja TaKoW 3aKOH NMpUHUMAIICS. B aTom ciy-
Yae roBopsT O Mpoodesie B TPakJAaHCKOM 3aKOHOJATENbCTBE, KO-
TOPBIA HEOOXOAUMO ycTpaHuTh. OJJHAKO BIPE/Ib JI0 YCTPAHEHUS
YKa3aHHOTO Mpo0esyia COOTBETCTBYIOIIME OOIIECTBEHHbIE OTHO-
IIEHUs] HE MOTYT OCTaBaThCsl HeyperyaupoBaHHbIMU. [ToaTtomy
cr. 6 I'K ycraHaBiuBaet, 4to B TeX Cllydyasx, KOrja BXOAsIINE
B IIPe/IMET IPaXJAaHCKOTO TpaBa OOIIECTBEHHbIE OTHOIIICHUS HE
yPery1MpoBaHbl 3aKOHO/IATEIbCTBOM WIIM COIVIAIlIEHUEM CTOPOH
Y OTCYTCTBYET NPUMEHEHsIEMbI K HUM 00bIYai 1eI0BOro 000po-
Ta, K TAKAM OTHOIIIEHUSIM, TIOCKOJIBKY 9TO HE TPOTUBOPEYUT UX
CYILIECTBY, IPUMEHSETCS IPAXKJAHCKOE 3aKOHOIATENILCTBO, Pery-
JIMpYIOIee CXOMHbIE OTHOIIEHUS (aHAIOTHs 3aKoHa). lis ipu-
MEHEHHS1 aHAJIOTMH TPakIaHCKOTO 3aKOHA HEOOXOIUMBI Cle/1y-
IOIHEe YCIIOBUS:

1. meeT MecTo 0OIIECTBEHHOE OTHOIIEHHE, KOTOPOE IO CBO-



VM IIPU3HAKaM BXOAHUT B IIPEIMET I'PakJAHCKOI'O IIPaBa, T. €. JIU-
60 NMYIIECTBEHHO-CTOMMOCTHOE, JTMOO TMYHOE HEMMYIIeCTBEH-
HOE OTHOILIEHHE.

2. JlaHHOe OOIIECTBEHHOE OTHOILIEHUE HEYpPEerylIupoBaHO
HOPMO¥ I'PakIaHCKOTO TpaBa, COIJIAIIEHHEM CTOPOH MM OOBI-
gyaeM JiesioBoro obopora. [Ipu 3TOM mpaBoBOe peryimpoBaHue
OOIIIECTBEHHOTO OTHOIIEHUS HE MPEyCMOTPEHO HEe TOJIbKO OyK-
BAJIbHBIM TEKCTOM KaKOTO-JIMOO I'PakJAaHCKOro 3aKOHA, HO U He
OXBAaTBIBAETCS €r0 MOAJMHHBIM CMBICIIOM, T. €. HEJb3$1 YPEry/Iu-
pOBAaTh 3TO OOLIECTBEHHOE OTHOIIEHHE MTyTEM PaCHIMPUTETbHO-
'O TOJIKOBaHMS KaKOK-JIMOO HOPMBI IPakIaHCKOTO MpaBa.

3. Mmeercss HOpMa mpaBa, peryjvpyomas CXOgHoe oOlle-
CTBEHHOE OTHOILIEHHE.

Tak, eciu penieHueM cyja o JTMKBUIALMY I0PUANYECKOTO JIU-
1[a Ha €ero yupeauTesei (y4aCTHUKOB) JMOO YNOJTHOMOYEHHBIE
caraHbl BO3JI0’K€HbI 00513aHHOCTH 110 JIMKBUJIAIIMH, HO B YCTaHOB-
JIEHHBI CPOK JIMKBU/IALMA HE IPOU3BEIEHA, CY/l HA3HAYAET JIUK-
BU/IaTOPA U NIOPYYAET EMY OCYILECTBUTH JIMKBUIALIMIO IOpUINYE-
ckoro smna. ITockonbKy ocHOBaHMEM 151 IMKBUAALUUK I0PUIM-
YeCKOro JIMIIA He SIBJISIeTCS B JaHHOM Clly4ae ero GaHKpOTCTBO,
CyJ IIpY pELLIEHUN BOIIPOCOB, CBA3aHHbIX C HA3HAYEHUEM JIMKBU-
JaTopa, onpeieleHUeM Mopa/ika JIMKBUJALIMY U T. 1., B COOTBET-
crBuM ¢ 1. 1 ct. 6 'K no ananoruu 3akoHa NpUMeHsIeT COOTBET-
CTBYIOLIME TOJIOKEHHUST O OaHKPOTCTBE (CM. M. 24 MOCTaHOBIIE-
Hus [Inenyma Bepxosroro Cyna P® u I[Inenyma Beiciiero Ap-
outpaxHoro Cyna P® ot 1 uionst 1996 . Ne 6/8).



[Tpy HEBO3MOKHOCTU UCIOIb30BAaHUSI AaHAJIOTMH 3aKOHA TTpa-
Ba ¥ OOSI3aHHOCTH CTOPOH OIPEEIISIOTCS UCXO/S U3 OOIIUX Ha-
YaJl ¥ CMBICJIA TPAk/IAHCKOTO 3aKOHOATEIbCTBA (QHAJIOTHUS TTPpa-
Ba) U TpeOOBaHUI JOOPOCOBECTHOCTH, PA3yMHOCTU M CIIPaBE/I-
quBoctH (1. 2 cr. 6 I'K). Ind npuMeHeHusi aHAJIOrMM IpaBa
KpOMeE JIByX NEPBBbIX YCJIOBUW, O KOTOPBIX IIIJIa pedb MPU aHa-
JIOTUU 3aKOHa, TpedyeTcs cieayloliee TPeThe YCIOBHE: OTCYT-
CTByeT HOpMa TIpaBa, PeryJvpyoiias CXOqHble OOIECTBEHHbIE
otHomeHusA. OOIMe Havaja rpakJaaHCKOro 3aKOHOIATEIbCTBA,
T. €. IPUHLUIBI TPAKAAHCKOrO MpaBa, cC(POPMYJIUPOBAHBI B CT.
1 TK (cM. § 3 . 1). O61mii ke cMBIC IpakJaHCKOTO 3aKOHO/Ia-
TEJILCTBA BHITEKAET U3 BCEM MACCHI I'PaXkIaHCKO-TIPABOBBIX HOPM,
3aKpeIJICHHBIX B I'PaXJIaHCKOM 3aKOHojaTeIbcTBe. TpeOoBaHM
J0OPOCOBECTHOCTH, PAa3yMHOCTH U CIIPABEIJIUBOCTH HOCAT Olle-
HOYHBIN XapaKTep U 3aBUCAT OT KOHKPETHOM CUTYallUH, MPU KO-
TOPOM MPUXOTUTCS MPUOEraTh K aHAJIOTUU TTpaBa.



I'naBa 3. 'PAZK/IAHCKOE
INIPABO KAK HAYKA 1
YUYEBHAA TNCIUAIIJINHA

§ 1. Hayka rpask1anckoro npasa

[loHsiTME HAayKW TIpa)JIaHCKOro mpasa. B orimume ot orpac-
JIM TPaXkJAaHCKOIO IPaBa, PEryJupylolied UMYILIECTBEHHO-CTO-
VMMOCTHBIE U JINYHBIE HEUMYILIECTBEHHBIE OTHOIIEHUS, HayKa
IPAKJAHCKOTO MpaBa (IIMBWJIMCTUYECKAs HAyKa) U3yvyaeT 3a-
KOHOMEPHOCTH T'PaXkJaHCKO-TIPABOBOTO PEryJIMpPOBaHUsI OOIIie-
CTBEHHBIX OTHOIIIEHUH. Pe3ybTaTOM Takoro u3y4eHus siBjsieTcs
ccopmupoBaBILIeecs: yUEHHE O I'PakJaHCKOM IPaBe, COCTOSIIEE
U3 CUCTEMbl B3aUMOCBSI3aHHBIX U B3aUMOCOIJIACOBAHHBIX MOHSI-
THi1, B3IJISIOB, BBIBOJIOB, CY)KJECHUM, BJEH, KOHUEMIIUNA U TEO-
puit. [IpenMeTrom M3y4YeHHsI TpakJaHCKO-IIPABOBOM HAYKU SIB-
JIAI0TCSA, TIPEXKE BCEr0, HOPMbI I'PaskAaHCKOro Ipasa. [loatomy
nepBooYepeHas 3a/1a4a HayKu I'paxJaHCKOTo MpaBa — BCECTO-
pOHHee, TIIaTeJIbHOE U TIIyOOKOe M3YUYeHUE COIEPKAHUS TPax-
JAHCKO-TIPAaBOBBIX HOPM. MHOIOUYMCIIEHHBIE UCCIIEIOBAHUS 1IU-
BWJIUCTOB B 3TOW 00JaCTM BO MHOTOM CIIOCOOCTBOBAIU Ipa-
BUWJIBHOMY M €TMHOOOPa3HOMY TTPUMEHEHHUI0 HOPM I'PaXkJaHCKO-
o IIpaBa MPaBOIPUMEHUTEIbHBIMU OPraHAMMU.



[MockosbKy HOPMBI T'PaskIAHCKOTO MTpaBa BOIUIOIIEHbI B MHO-
TOYKCIICHHBIX aKTaX TPakJaHCKOTO 3aKOHOJATEIbCTBA, MOCIe-
HME TaK)Ke BXOAST B MPeIMET HAyKH IrpaxJaHcKoro npasa. Llu-
BIWJIMCTHUECKAsI HAYKa, M3y4vast IPaXkIaHCKOe 3aKOHOATe IbCTBO,
BBISIBJISIET €TI0 CHCTEMY, UePAPXHIO PA3IMYHOTO Poja HOPMaTUB-
HBIX aKTOB I'PaXIaHCKOTO 3aKOHOIATENbCTBA, MX IOPHIMUYECKYIO
CHJTY, OTIPE/IENISIET COCTOSIHUE TPaKIAHCKOTO 3aKOHO/IATENIbCTRA,
€ro COOTBETCTBUE MOTPEOHOCTSIM Pa3BUTHs HAIIETO OOIIEeCTBA
M OmpesiesisieT MyTH M CrocoObl ero copepiieHcTBoBaHus. Cy-
IIECTBEHHBIM JJOCTHKEHUEM IMBIIIUCTHUECKON HAYKH SIBIISIETCS
BKJIa]], BHECEHHBIN €10 B pa3paO0TKy U IPUHSATHE YacTel MepBoi
1 Bropo# HoBoro I'paxnaHckoro koaekca Poccuiickont denepa-
u. Cropeiiiee 3aBepiieHre padoT Mo MOATOTOBKE MOCIEAYIo-
nmx pasnenos ['paxpanckoro konekca Poccuiickon ®enepannn
COCTaBJISIET OJIHY U3 HanOoJee aKTyaIbHBIX 33/1a4, CTOSIIINX HBbI-
He Tiepe;]] IMBIJIMCTUYECKON HAyKOU.

W3ydenue rpaxJIaHCKOrO IpaBa ObUIO Obl HETMOJHBIM, €CJTN
Obl LIMBIJIMCTHYECKAs HayKa OTPAaHUYIIACH U3YYEHHEM YHCTO
IOPUAMYECKOTO MaTeprajia B BU/IE aKTOB I'PakIaHCKOTO 3aKO-
HOJATEJIbCTBA U CONCPKAIIMXCSA B HHUX IMPABOBBIX HOpM. [lis
NPABWJIBHOTO TIOHUMAHUS COZIEPKaHUsI TPakIaHCKO-TTPABOBBIX
HOPM, BBISIBJICHHSI 3aKOHOMEPHOCTEH VX MPUHATHS U TIOCIey-
IOIIEro M3MEHEeHUsI HeOOXOMMMO MMETh JIOCTATOYHO TIIyOOKHUe
TIPEJICTaBJICHUS O TeX OOIIECTBEHHBIX OTHOIIICHUSIX, KOTOPBIE pe-
TYJIMPYIOTCS HOPMaMH T'PakJIaHCKOTO TpaBa. Tak, HEBO3MOX-
HO TIOJTYYMTh TPaBUJIBHOE MPEJCTaBIEHHE O TIpaBe COOCTBEHHO-



ctu 6e3 BBISIBJICHUS CYIIIHOCTU M COAEPKaHMS OTHOLIEHUI co0-
CTBEHHOCTH, PETyJIMPyeMbIX 3TUM mpaBoM. Heobxoaumo Tak:xe
YUUTBIBATh, YTO OCOOEHHOCTHU I'PaXkJaHCKO-ITPABOBBIX HOPM BO
MHOI'OM MPENONPeesATC CEUU(pUKON PEryIUpPYEMBbIX UMU
00IIeCTBEHHBIX OTHOIIEHNH. [ToaTOMy npenmMeTom HayKu rpak-
JAaHCKOTO TIpaBa OXBATBIBAIOTCSI M OOIIECTBEHHbIE OTHOIIECHUS,
peryarpyeMble HOpMaMH I'paskAaHCKOro npasa. B coorBercTBum
C 9TUM APYror He MeHee Ba)KHOU 3aJjaueid, CTOsIIIEN Niepe/ IIMBU-
JIMCTUYECKON HAYKOH, SIBJISIETCS] MCCIIEA0BAHNE OOIECTBEHHBIX
OTHOIIEHU, PErYJIMPYEMbIX OTPACIIbIO IPaXJAHCKOIO MpaBsa.

CrenyeTr OTMETUTb, UTO B PELLIEHUH STOH 3aJjauM HayKa Ipax-
JAHCKOTI'O ITpaBa JIOCTUIVIA HEMAJbIX ycrexoB. JJocTatouHo cka-
3aTh, YTO WCCJIEAOBAHMS IMBUJIMCTOB B OOJNACTH OTHOIIEHUM
COOCTBEHHOCTH B HaIllel CTpaHe HAMHOTO ONeperiIn HayKy TO-
JIMTUYECKON SKOHOMUM. [lepexon K pbIHOUHOM IKOHOMHUKE Jie-
JlaeT 0c000 aKTYaJIbHOM CTOSIIYIO MEPe/] I'Paxk JaHCKO-TPABOBOM
HAayKOW 3a/jauy M3y4eHHUsI 3aKOHOMEPHOCTEW Pa3BUTHS TOBap-
HO-JICHEKHBIX OTHOLICHW! B HAlled CTPaHE B MEPEXOIHBIN I1e-
puoa, pa3pabOTKM a/1eKBATHBIX UM IPABOBbIX (JOPM U 3aKper-
JIEHU MX B IPaXJaHCKOM 3aKoHozaresbeTse Poccuiickon ®Pene-
pauuu.

Hopwmbl rpax1aHckoro rnpapa Npu3BaHbl peryJupoBarh UMy-
IIECTBEHHO-CTOMMOCTHbIE U JINUHbIE HEUMYIIIECTBEHHbIE OTHO-
menusd. [losromy mpouecc BO3AEUCTBHS HOPM T'PakJIaHCKOIO
npaBa Ha peryJIupyemMble UMHU OOLIECTBEHHbIE OTHOIICHUS SIB-
JISIeTCsl COCTABHOM YacThIO MPeJMeTa HayKH I'PpaXkJaHCKOro Ipa-



Ba. [Ipy 3TOM BBIsIBIEHHME W W3y4YeHHE 3aKOHOMEPHOCTEH B3a-
MMOJIEICTBUS I'PaXAAHCKO-IPABOBBIX HOPM C PEryJIMpyeMbIMU
UMH OOIIECTBEHHBIMUA OTHOINEHUSIMU COCTaBIISIIOT OfIHY W3 Ca-
MBIX HACYIIIHBIX 33124 LIMBJIMCTUUECKON HayKu. PerieHno sToit
3a/1a4M 3HAUUTENIBHO CIIOCOOCTBYET BhIPAOOTAHHOE IIMBUJIACTH-
YECKOM HAYKOM IMOHATHE I'PaXJAHCKOTO IPAaBOOTHOLIEHHUS, BO
MHOI'OM TO3BOJISIIOIEE PACKPHITh MEXAHU3M BO3JEHCTBUS Ipa-
BOBOM HAJICTPOMKH Ha SKOHOMUYECKHI Oa3uc oOmmecTBa. B aToi
00J1aCTH IMBMIIMCTHYECKAS] HAyKa TaKKe JIOCTUIIA ONpeesieH-
HBIX ycriexoB. Tak, Hay4yHble UCClIeIOBaHMUs IUBUIIUCTOB B ce-
pe IpaXkJAaHCKOro MPAaBOOTHOIIEHUsI ObUTM TIOJIOKEHBI B OCHOBY
M3Y4eHUs IPAaBOOTHOIIEHUI, BO3HUKAIOIIMX B APYTUX OTPACIIsAX
npasa.

B ocHoBe m0OBIX MPABOOTHOIIEHW JIekKaT COOTBETCTBYIO-
Hiye opuarndeckue (akThl, U3y4eHUe KOTOPbIX TaKKe OTHOCUT-
csl K 3aj1ayaM LIMBMIIMCTHYECKOM Hayku. VccnenoBanue opuiu-
4YecKuX (PaKTOB I'PakAaHCKOrO IMpaBa MO3BOJIWJIO IMBUJINCTH-
YeCKOW HayKe, B YaCTHOCTH, pa3padOTaTh HAyYHO OOOCHOBAH-
HYIO KJIacCU(UKAIMIO I0PUANYECKUX (PAKTOB, TEOPHUIO CJIOKHO-
0 IOPUIMYECKOrO COCTaBa U T. [., YTO MOCIYKUJIO OCHOBAaHUEM
IUIs1 TaJIbHEWIIIEro COBEPIIEHCTBOBAHMS TPk JAHCKOIO MpaBa U
I'Pa’k1aHCKOTO 3aKOHOIATENIbCTBA.

Jlns1 BbISIBJIEHUsI 3aKOHOMEPHOCTEN B3aMMOJECUCTBUS T'Pax-
JAHCKO-TIPAaBOBBIX HOPM U PEryJMpyeMblX UMU OOLIECTBEHHbIX
OTHOILICHUI Ba)XHOE 3HAYEeHHE MPUOOpETaeT MPAKTUKA MpUMe-
HEHUS1 HOPM T'PakIaHCKOTO TpaBa CylaMu, apOUTPaKHBIMU CY-



JaM{ W JAPYTMMHM IPaBONpPUMEHUTENbHbBIMU. [loaTtomy m3yue-
HUE NIPAKTUKU TPUMEHEHUS HOPM I'PAkJIAHCKOrO IpaBa — Bax-
Heulas 3aJayda, CTosIas rnepej HayKou rpaJaaHCKoro Mpasa.
VIMeHHO B pe3ysbTare W3y4eHUs NMPAKTUKU TPUMEHEHUS HOPM
I'Pa’kIaHCKOTO IpaBa BBIABIIAIOTCA HEJOCTATKU T'PakJAaHCKOIO
3aKOHOIATEJIbCTBA, HAYYHbIM aHAIN3 KOTOPBIX MO3BOJISIET C(POp-
MYJIMpOBaTh MPEIIOKEHUS, HAIIPABJICHHbIE HA COBEPLIEHCTBO-
BaHMeE I'PaXJAHCKOI'O 3aKOHOJATEIBCTBA Y IIPAKTUKHU €T0 IIPUMe-
HEHUS.

AHanM3 IMPAKTUMKXA IPUMEHEHUS T'PakKAAHCKO-ITPABOBBIX
HOPM II03BOJISIET BBISIBUTh HEJOCTATKU HE TOJBKO I'PAKIAHCKO-
ro npaBa Kak OTpaciy IpaBa, HO W HEJOCTaTKM CaMOM Hay-
KM I'pa)kJaHCKOro mpasa. Tak, aHajau3 MpPakTUKW PUMEHEHUS
TaKOU IOPUINYECKOM KOHCTPYKIIMH, KaK ITPaBO TOCYAAPCTBEH-
HOM COOCTBEHHOCTM M OCHOBAHHOT'O Ha HEM IpaBa OIepaTHB-
HOIO YIIPaBJIE€HUs MMYILECTBOM, 3aKPEIUIEHHOrO 3a rocyaap-
CTBEHHBIM MPE/I-IIPUATUEM, [TOKA3aJI, YTO B YCIIOBUAX PHIHOYHOM
9KOHOMMKH ITPUHAIJIEKAIIIEE TOCYJAPCTBEHHOMY ITPENIPUATHIO
IIPaBO OINEPATUBHOIO YIPABJICHUS HE MO3BOJSET EMY YCIIEHIHO
(pyHKLIMOHMPOBATH KAK TOBAPOIPOU3BOAUTENIO. DTO MOCITYKU-
JI0 OCHOBAaHMEM [JIsl TEOPETUYECKON pa3pabOTKU M BHEIPEHUS
B I'PakIAHCKOE 3aKOHOJATEJILCTBO MOHATHUSA MPaBa MOJIHOIO XO-
3SIMICTBEHHOI'O BEACHU S, IPU3BAHHOIO PaCIIMPUTh OJTHOMOYMS
TOCYAApPCTBEHHBIX NPENNPUATUN 10 TAKOTO YPOBHS, KOTOPbIU
MO3BOJIMJI OBl MM YCHEIIHO JEHCTBOBATh B YCIOBUSIX PHIHOUHOM
9KOHOMMKH. [lalbHEUIINI aHaIN3 MPAKTUKYA IPUMEHEHUS I0PH-



JMYECKON KOHCTPYKIIMU: MPABO rOCYJapCTBEHHON COOCTBEHHO-
CTH — IIPaBO MOJIHOTO XO35IMCTBEHHOrO BeeHus ['ocynapcrBen-
HOT'O MPEANpUATUs — MOKa3ajl, YTO YPE3MEPHOE pacCIIMpeHue
IIPaB IrOCYJApCTBEHHOIO NPEANPUATHS Ha 3aKPEIIEHHOE 32 HUM
UMYIIIECTBO HEU30EKHOCTHIO IPUBOAUT K HAPYIIEHUIO WHTEpe-
COB TOCYAapCTBa Kak COOCTBEHHHMKA JAHHOTO MMYIIECTBA. DTO
MOCITYKWJIO TOTYKOM K MEPECMOTPY LIMBWJIMCTUYECKOM HAyKOU
TEOPETUYECKUX B3MJISIOB HA IOPUIUYECKYIO MHCTPYKIIMIO, COYe-
TalIIylo B ceOe /1Ba BEIHBIX IpaBa: MPaBO COOCTBEHHOCTH U
MIPaBo IMOJIHOTO XO3SIMCTBEHHOI'O Be/IeHUs U T. 1. B cdepy rpax-
JAHCKO-TIPAaBOBOM HayKM BXOIUT U3y4yeHHe rpaxjaaHckoro Ipa-
Ba He TOJbKO Poccuu, HO M Ipyrux CTpaH Kak OJMKHEro, Tak u
JaJIbHETO 3apyOexkbsi. DTO U MOHSATHO, TIOCKOJIBbKY POCCHICKAs
HayKa PakJAHCKOrO MpaBa HE MOXKET YCHEIIHO Pa3BUBAThHCA,
HE BOCIIPUHMMAs ONBIT U JOCTUXKEHUS LIMBUJIMCTUYECKON Hay-
KU JIPYTUX CTpPaH. DTOT MPOILIECC BO MHOTOM OOJIEr4aercsi TeM,
YTO BO BCEX CTPaHaX, IJIe UMEET MECTO I'PakAaHCKO-IPaBOBOE
PEryJIMPOBAHNE PBIHOYHBIX OTHOLICHUM, LIMBUJIUCTUYECKASA Ha-
yKa NOKOMTCS Ha OJHMX M TEX K€ 3aKOHOMEPHOCTAX. B TO ke
BpeMsi K BOCIIPUHSIJIO STOTO OIbITa HEOOXOAUMO MOAXOAUTH KPH-
TU4ecKU. Tak, MONbITKA MEXAHUYECKU NIEPEHECTU U3 aHITI0-aMe-
PUKAHCKOM CHCTEMBI ITpaBa Ha OTEYECTBEHHYIO IOYBY HMHCTH-
TYT JOBEPUTEJIbHOW COOCTBEHHOCTH OKa3aslach HEYJauHOM, U OT
Hee MPUIUIOCh OTKa3arbcsd. COXpaHeHUE €IMHOrO SKOHOMUYE-
ckoro mpocrpanctBa B crpaHax CHI' meBo3moxHO 6e3 co3na-
HU €MHOU I'PaKJAHCKO-ITPAaBOBOM OCHOBBHI B 3TUX cTpaHax. [o-



clieTHee ke BO3MOXKHO TOJIBKO B pe3y/ibTaTe U3y4eHus U 0000-
IEHHUs] TPAKAAHCKOrO 3aKOHOAATENILCTBA B PA3IMYHBIX CTpaHaX
CHI'. BkioyeHue Haiiedl CTpaHbl B €BPOMEUCKYI0 U MUPOBYIO
9KOHOMUYECKYIO CHCTeMy Takke TpeOyeT COMMKEHUs pPOCCHA-
CKOTO TPaKJIaHCKOTO 3aKOHOJATEIbCTBA C TPAKAAHCKUM 3aKO-
HO/IATEeJIbCTBOM KOHOMMUYECKU PAa3BUTHIX CTpaH. B cuity atoro
U3y4YeHUE IPaKAaHCKOrO 3aKOHO/IATEILCTBA IPYTUX CTPAH TaKxkKe
COCTaBJISIET OfIHY W3 3aJay, CTOSIIMX Mepe HUBUIMCTUYECKON
Haykoit Poccuu.

OcHOBHBIE 3TaNbl PA3BUTHS HAYKHU I'pakJaHcKoro npasa. Cra-
HOBJICHME W Pa3BUTHE HAyKU TPaKAAHCKOTO MpaBa B HaIlen
CTpaHe HavyaJloch elle B JOpeBOMIOIMOHHON Poccuu. BypHoe
pa3BUTHE TOBAPHO-JEHEKHBIX OTHOIIEHUN B Poccuiickord M-
MePUU MOCTYKUJIO MOIIHBIM TOTYKOM K Pa3BUTHUIO ITUBUIIACTU-
YecKol MbIC/IU. biarogaps Tpyaam Takux pOCCHMCKHUX ITUBUIIH-
croB, kak II. U. Meiiep, K, I1. Tlo6enonocrie, I'. ®. Mleprie-
HEBUY U APYTUX MACTUTHIX YUEHBIX JIOPEBOTIOIIMOHHON Poccun,
OBbLTA TEOPETUIECKN OOOCHOBAHBI M Pa3padOTaHbI MPAKTHUECKH
BCE MHCTUTYTHI IPaXIaHCKOTO MpaBa. BbICOKUI ypOBEeHb pa3BU-
THS TPk JAHCKO-TTPABOBOM HAYKH B IOPEBOMIOIIMOHHON Poccru
NoAITBEPXK JaeTcs XoTs1 Obl hakToM co3anus B 1905 r. aByx mpo-
€KTOB TaKoro (PyHJAMEHTAJIFHOTO U BCEOOBEMITIONIETO KOr(u-
[IMPOBAHHOI'0 aKTa I'PakJaHCKOTO 3aKOHO/IATebCTBA, Kak [ paxk-
JAHCKOE YJIOXKEHHE.

[Tocne conumanmucTuyeckon peosiolMu B Poccum B3MIsIbI
YUEHBIX Ha TPaKJAaHCKOE TIPABO ObLIM TOIBEPrHYTHI IEPECMOT-



py. B mepuon ot peBomonuu 10 nepexoga K HOBOM SKOHOMHU-
YECKOW MOJUTUKE B HAIIeW CTpaHe IOCMOICTBOBAJIO MHEHHE O
HECOBMECTUMOCTU TOBAPHO-AEHEKHBIX OTHOIIIEHUI C COITUATU3-
MoOM. B cOOTBETCTBUY € 3TUM HIUPOKOE PACHPOCTPAHEHHUE TONY-
YIJIO MHEHUE O HEOOXOIUMOCTHY Pa3BUTHS TIPSIMOTO OE39KBHBA-
JIGHT-HOTO PacCIpe/ie/ieHns] MaTepraIbHBIX OJ1ar, KOTOpOe JIOJK-
HO OCYIIECTBJISITHCS BHE KAKOTO-TMO0 IpaxkJaHCcKoro mpasa. [To-
9TOMY OTHOCSIIIIUECS K 3TOMY NIEpHOy HayuHble padOThl CBOIM-
JICh B OCHOBHOM K KPUTHKE OyPrKya3HOTO I'PaXJJaHCKOTO MpaBa
¥ pa300JIaueHMIO er0 KCIUTYaTaTOPCKOTO XapakTepa.

C nepexo10M K HOBOM SKOHOMUYECKOM MOJIUTUKE, KOTJa O4e-
BUJIHOW CTajia HEOOXOAMMOCTh MPU3HAHUS TOBAPHO-JEHEKHBIX
OTHOIIIEHUI U B YCJIOBUSIX CTPOUTEIHCTBA COIMATUCTUYECKOTO
00IIIecTBa, B3MJISAAB HA POJIb TPAXKIAHCKOTO TpaBa B COIMATIH-
CTUYECKOM OOIIEeCTBE pe3KO U3MEHUJIMCh. YUeHble BHOBb 00pa-
TWIUCh K BbIPAOOTAaHHBIM M OTHUIM(OBAHHBIM THICSYENIETUSIMU
MHCTUTYTaM I'PaXJAHCKOTO MpaBa. Pe3yiabTatoM HayuyHBIX pa3-
PabOTOK U B TO e caMOe BPeMsI MOIIIHBIM TOJTYKOM K JaJTbHEH-
IeMy Pa3BUTHIO TUBUIMCTUYECKON HAyKW B HAIlleW CTpaHe To-
ciyxwio npunatie B 1922 r. I'paxnanckoro koaekca PCOCP
(manee-I'K 1922 r.). B 10T nepuon mmpokoe pacnpocTpaHe-
HUE MOJIy4rsIa TaK Ha3bIBaeMasi MEHOBAs KOHIIETIIISI, B COOTBET-
CTBHHM C KOTOPOU TPakJAHCKOE MPaBO TPAKTOBAIOCH Kak hopMa
OIOCPEJOBAHMST YACTHOCOOCTBEHHUYECKHMX, TOBAPHBIX OTHOIIIE-
HUit. [TOCKONBKY B TOT Neproj ObUTA CHIIbHBI TEH/IEHIIUN OTPH-
I[aHUSI BCEro OypKya3HOTO B COIMATIMCTHUYECKOM OOINECTBE, TO U



CaMO Ha3BaHUE «I'PAXIAHCKOE IIPABO» B pajie ClIyyaeB 3aMEHsI-
JIOCh HA TEPMUH «XO3SIIICTBEHHOE I1PaBO», KOTOPOE B TOT NEpU-
Of1 IO CBOEH CYIIHOCTA HUYEM He OTJIMYAJIOCh OT FPakIaHCKOTO
npaBa.

BBB/ly MHOTOYKJIaAHOCTH SKOHOMUKH HAIllell CTPaHbl B pac-
CMaTPHUBAEMBIiA IEPUOJ JOCTATOUHO IIUPOKOE PACIIPOCTPAHEHUE
NOoJIyynsia Teopusl JBYXCEKTOPHOro rnpasa. CTOPOHHHMKHU 3TOM
TEOPHH IOJIarajiv, YTo HAJIMYME YACTHOTO CEKTOPA B SKOHOMUKE
CTpaHbl 00YCIOBIMBAET CYIIECTBOBAHME I'PakJaHCKOTO TIpaBa, a
HAJINYME COUAIMCTUYECKOTO CEKTOPA — XO3MCTBCHUOTIO MPaBa.
[ocnenHee, MO MX MHEHUIO, JJOJKHO PETyIMpPOBaTh OTHOIIEHUS
BHYTPH 0OOOILECTBIIEHHOTO CEKTOpa HApOJAHOI'O X035HCTBA, KO-
TOpBIE YTPATUIM TOBAPHBIA XapaKTep U MO3TOMY JOJKHBI pery-
JIMPOBATHCS B MOPSAKE MIAHOBOCTH U NIOYMHEHHOCTH.

Hapsiny ¢ Teopueii AByXCEKTOPHOTO IpaBa B 3TOT ke Mepu-
071 MOSIBWJIACH TOPUS €AMHOIO XO3SIMCTBEHHOTO IpaBa. ABTOPHI
3TOW TEOPHHU MOJNAraik, YTO MOJOOHO TOMY, KaK MHOTOYKJIa[-
HOCTh B 9KOHOMHMKE He BeJeT K MHOIOYKJIAJHOCTU B rocynap-
CTBE, TAK M HE MaKET OHA MPUBECTU U K MHOTOYKJIA/IHOCTH B ITpa-
Be. 1o ux MHeHu10, Bce UMYILIECTBEHHbIE OTHOLIEHH S, HE3aBU-
CHMO OT TOTO, B KAKOM CEKTOpPE HApOJHOTO XO35MCTBA OHU BO3-
HUKAIOT, a TAKK€ OTHOLIEHUS 110 YITPABJIEHUIO HAPOJHBIM X035~
CTBOM JOJIKHBI PETyJIMPOBAThCSl €AMHBIM XO3SIICTBEHHBIM Ipa-
BOM. OCHOBaHHMEM CTAHOBJIEHU S 9TOU TEOPUU MOCITYKIJT B3ATHII
B 3TOT MEPUOJ KypC Ha MPEOJ0JIEHNE MHOTOYKJIQJIHOCTH B 9KOHO-
MHKE 34 CYET PaCIIMPEHUs1 COLUATUCTHYECKOrO CEKTOpa U BbI-



TecHeHus1 yactHoro. B 1936-1938 rr. Teopusi enuHOro X03si-
CTBEHHOTO TpaBa ObUIa 0OBSIBIIEHA BPEAUTEIHCKOM CO BCEMU BBI-
TEKAOIIMMH B TOT TPAru4eCKUil MepUoj] pa3BUTHS HaIllel cTpa-
HbI TTOCTIEACTBUSIMHU.

C yTBepk/IeHUEeM B Halllell CTpaHe MIAHOBO SKOHOMUKH, Jie-
JkKale B OCHOBE KOMaH/IHO-aJMUHUCTPATUBHON CUCTEMBI, Ha-
YaJicsl HOBBIW 3Tall B Pa3BUTUM ITUBUIMCTUYECKON Hayku. [Ipo-
BOJVMMbIE B STOT MEPUOJ HAayuyHbIe MCCIIENOBaHUS ObUIM COpH-
€HTUPOBAHbI HA MOTPEOHOCTU PA3BUTHS TUITAHOBON SKOHOMUKHU.
HaubGosnbimii uHTEpeC y ucciienoBaTesiell B 3TOT ePHOT BhI3bI-
BalOT BOIIPOCHI, CBA3aHHbBIE C MPABOM TOCYIAPCTBEHHOM COIIM-
QIMCTUYECKON COOCTBEHHOCTH, TUIAHOBBIMU JIOTOBOPAMH U BbI-
TEKAIOIUMH U3 HUX XO3SIMCTBEHHBIMHU 00s3aTeNIbCTBAMHU, I0PH-
JMYECKOUN JIMYHOCTBIO COLUATMCTUYECKUX OpraHu3aluil U T. 1.
Bosnbllioe BHUMaHHWE YIeNsuloch MPoOJeMaM CHUCTEMbI TpaBa,
npeMeTa U MeTojia rpakJaHCKOoro rnpasa. Bo BTOpoil mosnoBuHe
50-X TOIOB BO3POXIAETCSI BBE/sI XO3SMCTBEHHOIO TpaBa, CTO-
POHHHMKHM KOTOPOU MBITAIOTCS 0OOCHOBATh CYIIECTBOBAHUE Ha-
Py C TPaXIAHCKUM JPYrod CaMOCTOSITEJIbHOM OTpPaciu — XO-
3SIICTBEHHOrO Mpapa. [0 MHEHMIO CTOPOHHHKOB JaHHOW TEO-
pUHM, UMYITIECTBEHHBIE OTHOIIIEHUS C Y9aCTUEM TPaKAaH JOJIK-
HBI PETYJIMPOBATHCS TPAKIAHCKUM MPABOM, & OTHOILIEHUST MEX-
JIy COLMATUCTUUECKUMU OPraHU3allMsIMK, BOSHUKAIOIINE B CBSI-
31 C OpraHu3alel U OCyIIeCTBIEHUEM UX XO3SIICTBEHHOM Jiesi-
TEJIbHOCTH, — XO3SIICTBEHHBIM TPaBOM. B cOOTBETCTBUM C 3TUM
npejiarajgoch Hapsaay ¢ OCHOBaMU Tpa)JaHCKOTO 3aKOHOJA-



TeNbeTBA U ['pakaHCKUM KOjeKcOM NMPUHATh OCHOBBI XO351M-
CTBEHHOI'O 3aKOHONATEJILCTBA YUIM XO34WCTBEHHBIN Koaeke. Oc-
HOBHBIM HEJJOCTATKOM 3TOM TEOPUM OBLIO TO, YTO OHA Bejla K
OTPBIBY MPABOBOIO PEryJMPOBAHUS TOBAPHO-JEHEKHBIX OTHO-
IIEHUH, CKJIQAbIBAIOIIMXCS] MEXK/Ay OpPraHM3allisiMU, OT OCTajb-
HBIX TOBAPHO-/ICHEKHBIX OTHOIIEHUN U CIUSHUIO UX MPABOBO-
IO PEeryJMupoBaHUsl C IPABOBBIM PETYJIUPOBAHUEM COBEPIIIEHHO
MHBIX 0 CBOEHW MPUPOAE OTHOIIEHUW MO YNPABICHUIO XO3sIM-
CTBEHHOM JIEATETBHOCTHIO COIMATMCTUYECKUX OpraHu3aIuil. 3a-
KOHOZATE b HE BOCITPUHSLIT UJIEI0 XO3SIMCTBEHHOT'O MpaBa, v Mpo-
BeJieHHasA B 1961-1965 rr. kopudukaiys rpaxIaHCKOro 3aKo-
HOJATeIbCTBA 3aKOHO/IATENILHO 3aKpernjia TeOpeTUUECKUe pas3-
pabOTKM CTOPOHHMKOB €IMHOTO I'paXJTaHCKOTO IpaBa O HE0O-
XOIUMOCTH €MHOTO MPABOBOIO PETYIMPOBAHUS BCEX MMYIIIE-
CTBEHHBIX OTHOIIICHUH, HE3aBUCUMO OT UX CYOBEKTHOT'O COCTa-
Ba U cpepsl pyHKIMoHMpoBaHus. B 1961 r. 6bum npunsiTel Oc-
HOBBI I'paxJIaHCKOro 3akoHoaareabcTBa Coto3a CCP 1 coro3HbIX
pecnyonuk, a B 1964 r. — I'paxnanckuii kopekc PCOCP.
OcHoBBI TpakgaHcKoro 3akoHoparenbctBa 1961 r. u I'K
1964 r. 3akOHOIATENBHO 3aKPENWIM CIOXKMBIIYIOCS B Hallled
CTpaHe IUIAHOBYI0 SKOHOMUKY U BO MHOIOM MpeAONpeAesvin
JaJIbHEMIIIeEe HAITPaBJICHUE Pa3BUTHSI OTEYECTBEHHOW ILIMBUIIU-
CTUYECKOM MbIciu. [TpoBoaMBIIMECS B MOCIEAYIOMIMA TIEPUOST
HayYHbIe MCCJIeJJOBaHUs B 3HAUUTEILHON Mepe ObLIM OpUEHTH-
POBaHbI HA Pa3pabOTKy TaKUX IOPUAMUECKUX KOHCTPYKIIUM, KO-
TOpBIE TIO3BOJISIIOT OOECIIEYNBATh IJIAHOBOE BO3JICHCTBHE HA TO-



BapHO-/IEHEKHbIE OTHOLLEHM 1, CKJIA/IbIBAIOIIIMECS B HAIIIeW CTpa-
He. Hea(ppeKTMBHOCTD TIIaHOBOM 9KOHOMUKH BO MHOI'OM IIpEJI-
orpejesuia U HeJOCTaTKU TEOPETUYECKMX KOHLIENIUM, pa3pa-
OOTaHHBIX Ha ee OCHOBE. TakK, BHISICHUIIOCH, UTO TEOPHUSI CJIOKHO-
IO IOPUMYECKOTO COCTaBa, BKJIOYAIOIIETO B ce0sl TIaH U 3aKJTI0-
YEHHBII Ha €r0 OCHOBE JIOTOBOP, HE TOJIBKO HE MO3BOJISIET COYe-
TaTh MHTEPECHl BCETO HAPOAHOTO XO3SMCTBA B LIEJIOM C MHTEpe-
CaMHU OT/EJIbHBIX YYACTHUKOB I'PaKIAHCKOrO 000poTa, Kak 3TO
MPeIoNarajoch paHbllie, HO U He MO3BOJISIET UCIIONb30BaTh BCE
IPEUMYIIECTBA TAKOTO YHUKAJIBHOTO MTPABOBOIO MHCTPYMEHTA-
pusi, Kak goroBop. Bmecrte ¢ Tem Hesb3si cOpacklBaTh CO CYETOB
Y JOCTUXKEHUs LIMBWJIMCTUYECKOM HAyKU B 3TOT MEPUO[, B Te-
YeHue KOTOPOro MpooKaiach MHTEHCUBHAsI paboTa IIMBUJIH-
CTOB BO BCeX c(pepax M MHCTUTYTax rpaxJaHCKoro rpasa. Pe-
3y/bTaThl 3TOM pabOTHl HAIUIM OTpakeHHe B MHOTOYMCIIEHHBIX
HAy4YHBIX U y4eOHBbIX MyOnukanusix. [lokazatenbcTBOM ILIONO-
TBOPHOCTH PE3YJIbTATOB MIPOBEAEHHBIX B ITOT MEPUO]] UCCIIEI0-
BaHUU SIBJISIETCSI TO OOCTOSITENILCTBO, UTO C TMEPEXOAOM K pHI-
HOYHOI SKOHOMUKE LIUBWIMCTBI B KpaTyailire Cpoku pazpado-
TaJIM Takue (pyHIaMeHTasIbHble KOAU(PUIMPOBAHHbIE HOPMATHB-
HBIE AKThl, PACCUUTAHHbIE HA PHIHOYHYIO SKOHOMUKY, Kak OCHO-
BBl I'pakaaHcKoro 3akoHoaarenbctBa Cow3a CCP u pecryOnmmk
1991 r., yacts nepByio (1994 r.) u yacte BTOpY!I0 (1995 1.) I'pa-
naHckoro konekca Poccuiickoit @eneparm 1994 r. O0yciosie-
HO 3TO T€M, YTO, HECMOTPsI Ha TUIAHOBYI0 OOOJIOUKY, pa3pada-
ThIBA€MbIE B pacCMaTpUBAEMBbIi NIEPUO]L I'PAKIAHCKO-TIPAaBOBbIE



(bopmBI OBUTH COPUEHTHPOBAHBI HA TOBAPHO-JICHEKHBIE OTHOIIIE-
HUs1, CYILIECTBOBAHUE KOTOPBIX B HAIllel CTPaHe CTOPOHHUKAMU
UBUIMCTUYECKOUN KOHIIETIIIUM HUKOT/IA He oTpuliaiock. [locne
CHATHUS C ITAK I'PakJAAHCKO-IIPABOBbIX (POPM KOMAaHIHO-aIMU-
HUCTPATUBHOTO HAJIETa UX COAEPKaHUE OKA3aJI0Ch BIIOJHE MpPHU-
TOJTHBIM J|J1s1 OTIOCPEIOBAHMSI COBPEMEHHBIX PHIHOUHBIX OTHOIIIE-
HUH.

Bwmecte ¢ Tem nepexop OT MJIAHOBOUM K PhIHOYHON SKOHOMMU-
K€ SIBUJICS [IOBOPOTHBIM ITyHKTOM B Pa3BUTUU LIMBUJIMCTAYECKON
MBICJIM B Halleu crpade. [lepecMoTpy nogBeprjivich MHOTHE TEO-
peTHUYecKre KOHIIETIIUH, pa3padoTaHHbIe Ha 0a3e MIaHOBOM 9KO-
HOMMKU. YIIUTU B MPOIILJIOE TEOPHUSI €IMHCTBA TOCYIaPCTBEHHON
COLMATMCTHYECKOW COOCTBEHHOCTH, XO3SIICTBEHHOI'O JIOTOBOpA
Y XO3SIICTBEHHOTO 00513aTeIbCTBA, TAKKE HAYUHBIE IOHSTHS, KaK
MPaBO JIMYHON COOCTBEHHOCTU W HETPYJOBOM JJOXO/ U T. 1. BHU-
MaHHe yYeHBIX CTaJIU MPUBJIeKaTh TaKMe paHee 3a0bIThie MHCTH-
TYThI I'PAKJAHCKOTO TMpaBa, KaK YacTHasi COOCTBEHHOCTbH, MPH-
BaTHU3AlMsA, UHTEJJIGKTyaIbHasl COOCTBEHHOCTb, XO3SICTBEHHbIC
00IIeCTBa U TOBAPUINECTBA, IICHHBbIE OyMaru u OUpXeBble ClIe-
KM, C/EJKM C HEJBUKHUMOCTbIO, CEPBUTYTHI U JIPYIMe BelHbIE
rpaBa u T. II.

Bcero I'K nHacuutsiBaeT 4 yactu.



§ 2. I'pa:xknanckoe npaBo
KaK ydeOHas1 AUCIUILINHA

[MoHsATHE yueOHOW MUCIUIUIMHBI T'paXKJaHCKOro mpaBa. Ec-
JIM TPakJIAHCKOE TPaBO KaK OTpacib IpaBa PeryJupyeT COOT-
BETCTBYIOIIME OOIIECTBCHHbIC OTHOIIEHHWs, a HayKa |paxiaH-
CKOT'O TTpaBa M3yvaeT I'PakAaHCKO-TIPABOBBIE SIBJICHH S, TO TPaX-
JAHCKOE MPABO KaK y4eOHast TUCIUIUIMHA 00yJaeT Ipak1aHCKO-
My TIpaBy M HayKe I'pakJaHCKOro Ipasa. B 3amauy rpaxiaH-
CKOr'0 IpaBa Kak y4eOHOM AMCIMILIMHBI BXOTUT B MEPBYIO OYe-
peap oOydeHue TeM HOpMaM TPaKAaHCKOTO MpaBa M MPAKTUKE
UX TIPUMEHEHUSI, KOTOPbIE B COBOKYITHOCTH 00pa3yIoT rpax/IaH-
CKOE TIpaBO KaK OTpacyib MpaBa.

OpHako, eciiu Obl yueOHast AUCIUIUIMHA T'pakJaHCKOTO TIpaBa
OrpaHWYWIIACH 3TUM, €€ Pe3y/IbTaThl ObLIM OBl BEChbMa HE3HAYM-
TeJbHBIMU. CTOUT TOJIBKO M3MEHUTHCS TPaKJAaHCKOMY 3aKOHO-
JaTeJIbCTBY, KakK Oy/IyT CBEJeHbI Ha HET M PE3YyJIbTaThl O0yUYECHUsI
coziepKaIiMMcsi B HeM HopMam IipaBa. [Toatomy ycrenHoe 00y-
YeHHE BO3MOXKHO TOJIBKO B TOM CITy4ae, €CJI OHO OIUPAeTCs Ha
pe3yJbTaThl HAYYHBIX UCCIIEIOBAHUE. B crity 3TOrO Hapsy ¢ oT-
PacIIbio IpakJAHCKOTO TpaBa B cpepy 00yUeHUsT BXOOUT U HayKa
IPa’kIaHCKOTO MpaBa ¢ BIpaOOTaHHBIMU €10 IOHSTUSIMH, CYXKIe-
HUSIMU, BBIBOJIAMH, WJICSIMU, KOHLIENIUAMY U Teopusimu. O0y-
YeHHUE B TAKOM CJTydae HOCHUT Kyzia Oosiee (pyH1aMeHTaIbHbIN Xa-
paKTep, a pe3y/IbTaThl ero He yTpaunuBaioT 3HAUECHHS U B CITydasx



NOCJIEYIOIIUX U3MEHEHUH I'PaKAAHCKOTO 3aKOHOATEIbCTBA.

B y4e6HOM Kypce rpaxaaHCKOro MpaBa M3J1araloTcs Monoxe-
HUS U BBIBOJbl LIMBUJIMCTUYECKOM HAYKHM OTHOCHUTENIBHO IPEJ-
METa U MeToja TPaxkJAaHCKOIO IpaBa, COAEPKAHUSA TpaxkaH-
CKMX 3aKOHOB M MHBIX ITPABOBBIX aKTOB, MEXaHU3Ma Ipaxk/aH-
CKO-TIPABOBOT'O PETYIMPOBAHMSI OOIIIECTBEHHBIX OTHOIICHHH, 3a-
KOHOMEPHOCTEUN CTAHOBJIEHWS U PA3BUTUS I'PAXKIAHCKOIO 3aKO-
HOJZIATENIbCTBA C IPUCYIIUM €My IOPUJMYECKUM HMHCTPYMEHTA-
pueM. B pesyiabrare CTYIEHT OBJIaJEBAET 3HAHUSAMU HE TOJIBKO
I'pakJaHCKUX 3aKOHOB U ITPAKTUKHU MX IPUMEHEHUS, HO U IIO-
3HAeT 3aKOHOMEPHOCTH MX Pa3BUTH S, 3HAKOMUTCS C BbIpaOOTaH-
HBIM LMBWIMCTUYECKON HAYKOU NMOHATUIHBIM armapaTroM, Teo-
peTryeckuM 0OOCHOBaHMEM 3aKPEIUIEHHBIX B 3aKOHE HOPM IIpa-
Ba, IIPABWJIAMU UX TOJIKOBAHUs U NPUMEHEHUs. TeM cambIM 3a-
KJIaJbIBA€TCsI TIPOYHBIN HAYUHBI (DyHAaMEHT OyayIlen Crielu-
QJIBHOCTH CTY/IEHTA.

B 3amady y4yeOHOro Kypca rpakJaHCKOTO IpaBa BXOAWUT He
TOJIBKO O3HAKOMJICHHME CTYIEHTOB C COINEPKAHUEM TI'paxIaH-
CKO-ITpaBOBOM OTPAC/IM U HAYKHU Pk IaHCKOT'O ITPaBa, HO U ITPU-
BUTHE CTYJEHTAM HABBIKOB MPAKTUYECKOW pabOThl MO M30paH-
HOM MMM CIIELIMAIBHOCTH, CBSA3aHHBIX C MPaBWJIBHBIM ITPUMEHE-
HUEM TI'PaXJAHCKUX 3aKOHOB K OTIEJIBHBIM CIy4yasM, BO3HMKA-
IOUIMM B peasibHOW ;KU3HU. [[1s1 00ydyeHus: CTyIeHTOB HaBbIKaM
NPAaKTUYECKOW AEATEebHOCTU B YYEOHOM Kypce I'paskJIaHCKOIo
IpaBa UCIONB3YIOTCS TPUEMBI M CTIOCOOBI, BbIpaOOTAHHbIE T1e/1a-
TOrMYECKON HAYKOM.



Cucrema yueOHOTo Kypca rpak/IaHcKoro rpasa, B ocHOBY cu-
CTeMbl YUEHOTO Kypca MO I'PaXJaHCKOMY IpPaBy IMOJIOKEHA CH-
cTeMa IrpakIaHCKOTO MpaBa U I'Pak JAHCKOTO 3aKOHO/IaTe IbCTRA.
Bmecre ¢ TeM Mexy yKazaHHbIMU CUCTEMaMH HET U He MakeT
OBITh TOXJECTBA, MOCKOJIBKY yUeOHBIM KypCOM T'PakJIaHCKOTO
IpaBa OXBATHIBAETCSI HE TOJIBKO I'PaXkJAHCKO-TIPABOBAs OTPACIIb,
HO M HayKa I'pakJaHCKOT'O MpaBa. ITO HEe MOXET He BHOCHTH CO-
OTBETCTBYIOIIME KOPPEKTUBBI B CHCTEMY MOCTPOEHHUsI y4eOHOM
JVCIIUIUTMHBL TI0 TPakJaHCKOMY MpaBy. Tak, B rpaxIaHCKOM
IpaBe HEeT HAYYHBIX ONpE/Ie/ICHU A MHOTUX TTOHSITUM, UCTIONb3Y-
€MbIX B HOPMATUBHBIX aKTaX IPakJIaHCKOTO 3aKOHOJIATEIbCTBA,
HEeT U He MOXKeT ObITh HayYHbIX OOOOIIEHUI M BBIBOJOB, MPH-
MEpOB U3 CyAeOHOI U MHOU MPAaKTUKH, oATBepxkaaomux [Ipa-
BWJIBHOCTb 3TUX BBIBOIOB, U T. . O/THAKO BCE TO O€3yCIOBHO
HEOOXOIMMO TS YCIICIITHOTO OOYYEHUSI CTYJICHTOB IPaXJaHCKO-
My MpaBy U IUBHIUCTHYECKON Hayke. C y4eToM M3JI0KEHHOTO
CHCTeMa HACTOSIIIIEro Y4eOHOro Kypca COOTBETCTBYIOIIM 00pa-
30M OTJIMYAETCS] OT CHCTeMbI TPaXkIAaHCKOTO MpaBa U TPaxk/IaH-
CKOTO 3aKOHO/IaTeJIbCTRA.



I'naBa 4. OCHOBHBIE YEPTDBI
I'PAZKIAHCRKOTI'O ITPABA
SAPYBE/KHBIX 'TOCYIAPCTB

§ 1. OcHOBHBIE IPaK/JaHCKO-
NpaBoOBbl€ CUCTEMbI COBPEMEHHOCTH

[loHsiTe Tpax)IaHCKO-TIPABOBOM cucTembl (cembH). ['pax-
JAHCKOE MPaBO BO3HUKJIO BMECTE C MOSIBJIEHUEM T'OCYIAPCTBEH-
HO OPraHM30BAaHHOTO OOIIECTBA U B MOMEHT CBOETO 3apOiKjie-
HUSI, KaK, BIPOYEM, W TPaBO BOOOINE, MPEACTABISIO COOOM
HEUYTO caMOOBITHOE, paHee HUKOTa He cyilecTBoBaBiee. OnHa-
KO, 4yeM OoJIblIle CTpaH BCTYIAJIO HA MyTh MPABOBOTO Pa3BUTHS,
TEM MEHbIIIe HAIIMOHAIBHBIX OCOOEHHOCTEH MMENIO BO3HHUKAIO-
miee rnpaso. CHIbHEE BCEro TO KacaloCh IPakIaHCKOIoO IpaBa,
n00 MMEHHO OHO OIOCPEAOBAIO IKOHOMHUYECKUE OTHOLICHUS,
KOTOpBIE [0 CPABHEHUIO C JPYTMMHU COLMAJIbHBIMU OTHOLLIEHU-
MU HanOomnee yHU(DUIMPOBAHBL. DTa TEHASHLMs K YHU(DUKa-
MY YCUJTMJIACh C IIMPOKUM Pa3BUTHEM MEkIyHAPOIHOro 00IIie-
Husl. ['paxaHCKOe MpaBo Kax10ro HOBOTO roCy/1apcTBa MpH €ro
BO3HMKHOBEHUM HA4YaJI0O UCTILITHIBATH CUJIbHEWIIIEE BIUSHUE YKe
CYLIECTBYIOIIMX MPaBOBbIX cucteM. Harpumep, puMmckoe npaBo
NIOZIBEPIVIOCh BO3/ECMCTBUIO ITPABa IPEUECKOro M (PUHUKUMCKO-



IO 4, B CBOIO OYepe/ib, OKa3aJio CHJIbHENWIIIee BIMSHUE Ha TIPABO
MHOTHX CTpaH KOHTHHEeHTaJIbHOW EBporbl. [TaBHBIM criocobom
TaKOTO BJIMSIHUS OBbUIO 3aMMCTBOBAHHE ITPABOBBIX KOHCTPYKIIUH.
Takoe 3auMCTBOBaHME MOTJIO OBITh MPSIMBIM (HAIPUMeEp, peLiern-
ISl PUMCKOTO TIpaBa Ha TEPPUTOPHUHM I0KHOU U cpeiHen EBpo-
Ibl) WJIM KOCBEHHBIM, KOIJa TOT WJIM WHOW MHCTUTYT (popMHU-
POBAJICSI KICXO/ISI M3 OOIIMX Havasl paHee CYIIECTBOBABIIETO, HO
C YYETOM TeX WJIM MHBIX HAIIMOHAJIbHBIX OCOOEHHOCTE (TakK, K
IpUMEpPY, 3aMMCTBOBAJIACH MOJIEJb JIOBEPUTETbHON COOCTBEHHO-
CTH B KOHTMHEHTAJILHOM IIpaBe). B pesysbrare 3aMMCcTBOBaHMA
I'PakJaHCKUM TPaBOM OJIHOW CTpaHbl OOJIBIIMHCTBA MPABOBBIX
MHCTUTYTOB JIpyroil (popMupoBaiack rpax/IaHCKO-IIPaBOBasi CU-
crema. Henb3s, BripoueM, UCKJTIOUATh M TAKOTO CIIocoda 00pa3o-
BAHUS TI'PaXJIaHCKO-IIPABOBOM CUCTEMBI, Kak (POpPMUpPOBAHKE B
Pa3HBIX TOCYIApPCTBAX CXOAHBIX MHCTUTYTOB MO/ BIUSTHUEM OfI-
HUX U TeX K€ SKOHOMHUUYECKHX 3aKOHOMepHOCcTel. OIHaKO 3TOT
Croco0 He UMEET OIPEAEIAIONIero 3HaUeH 1, TOCKOJIbKY CKOTIH-
pOBaTh BCEra JIerde, 4eM CO3/1aBaTh CBOE.
I'pasxpaHCcKO-TIpaBoBas cUCTeMa (CeMbs) MPEICTaBIISIET CO-
6011 00beMHEHE HECKOIbKUX TOCYAAPCTB IO MPU3HAKY €1H-
CTBa OCHOBHBIX 3aKOHOMEPHOCTEU OCYILECTBIISIEMOTO B HHX
I'PakJAHCKO-TIPABOBOTO PETYJIMPOBAHMS OOIIECTBEHHBIX OTHO-
mieHuy. ['paxaaHcKo-npaBoBasi CUCTEMA, KaK MMOHATHE, ITPOU3-
BOJIHA OT IPAaBOBOM CUCTEMbI B IIMPOKOM CMBICJIE ITOTO CJIOBA.
[oHsiTHE O TPaBOBOI cUCTEME SIBJISIETCS] OAHUM U3 KJIIOUEBbIX
B Teopru mpaBa. OOBIYHO BBIIEISIOTCS CIEAYIONINe PaBOBbIE



CHCTEMBI: POMAHO-T€PMaHCKasl, WM KOHTUHEHTAJIbHAS, aHIJIO-
aMepuKaHCKasl, WA CUCTeMa OOIIEero mpaBa, MyCyJIbMaHCKast 1
narpuapxajibHas. PaHee 1ia peub Takke O COIUATUCTAYECKON
cucteMe npasa. Ceiiuac o Takoi cCTeMe MOXET UJTU PeUb TOJIb-
KO Kak 00 OJHOHN W3 Pa3sHOBUIHOCTEH YK€ HA3BaHHBIX CHCTEM
WM KaKk 00 0COOOM «aBTOPUTAPHON» PAa3HOBUIHOCTH CHCTEMBI
npaBa.

['paxmaHcko-mpaBoBasi cucrema — oObeJUHEHUe OoJiee HU3-
KOTO YPOBHSI TIO CPAaBHEHUIO C CUCTEMOM TTpaBa BOOOIIE, OTHAKO
9TO HE O3HAYAEeT, YTO OHA B TOUHOCTH JIOJKHA COOTBETCTBOBAThH
CJIOKUBIIIUMCSI COOTHOIIEHUSIM MEXAY TTPABOBBIMU CHCTEMaMU.
Hanpuwmep, npaso 6siBiiiero CCCP oTHOCHIM K TaK Ha3bIBAEMOK
COIMAJIMCTYECKON CHUCTEME TPaBa, OIHAKO TPaKIAHCKOE Ipa-
BO 9TOTO rOCY/IapCcTBa BCEra TATOTENIO K KOHTMHEHTAJIBHOM CH-
cTeMe, TOUHee K ero repMaHckou nojcucreme. JJoctaTouHo 00-
PaTUTHCS K JIIOOOMY M3 TPaKAAHCKMX KOJEKCOB COBETCKOTO Tie-
puona. ['paxk1aHCKO-TIpaBOBasi CHCTEMa — CAaMOCTOSITENIbHOE 00-
pa3oBaHUE U MOTOMY €€ XapaKTEepPUCTUKA MOXKET HE COBIAaTh C
YyepTaMu MPaBOBOU CHCTEMBI B 11€JIOM.

OCHOBHBIE KOMIIOHEHTbHI T'PaXJAHCKO-TIPABOBOM CHCTEMBI.
STU KOMIOHEHTHl TIOMOTal0T OTIMYaTh I'PaKJaHCKO-TIPABOBbIE
CHCTEMBI JPYT OT ApYra, MpU 3TOM OHM JIOJKHBI OBITh JIOCTA-
TOYHO OOBEMHBIMHU T10 COJIEPKAHMIO, TTOCKOJIBKY TTPU JIETaTbHOM
PAcCMOTPEHUHU TIPABO KakKA0M CTpaHbl yHUKaJbHO. [lon Takumu
KOMITOHEHTaM¥ OOBIYHO MMOHUMAIOT: 1) ICTOYHUKH MTPaBa, uX CO-
CTaB U COOTHOIIIEHWE MEX/Iy COOOH MO 3HAYMMOCTHU. 3/IeCh Ba-



JKE€H YJeJbHbI BeC HOPMATUBHBIX aKTOB, B OCOOEHHOCTH KOAU-
(urpoBaHHBIX, 3HAYEHUE CYAEOHOM TPAKTHKY U T. 11.; 2) CTPYK-
TYpy I'PaXAAaHCKOIO IIpaBa, B TOM YMCIIE PACIpEIesICHE HOPM
IO OTAEJIBHBIM IIPABOBbIM MHCTUTYTaM (rioporpacisam). OCcHOB-
HBIMU CPEAU ITUX UHCTUTYTOB SABJISIOTCS HOPMBI O JIMIIAX, BEIII-
HOE IpaBo, 005A3aTe/IbCTBEHHOE MPABO, UCKJIOUUTESIbHbIE Tpa-
Ba, CEMEMHOE U HACJIEICTBEHHOE I1PaBo; 3) MPaBONPUMEHUTEb-
HYIO TPAKTUKY, HE TOJIBKO CYJEOHYI0, HO TaKe KOHCTUTYLH-
OHHYIO, QJJMUHUCTPATUBHYIO U IPOY.; 4) NTOKTPUHY Kak COBO-
KYIHOCTb CYIIECTBYIOIIMX BO33PEHUI HAa IPABO U NIPAKTUKY €r0
npuMeHeHus. Kaxaplii U3 3TUX KOMIIOHEHTOB CBSI3aH C OCTaJIb-
HBIMM, U BCE OHM B COBOKYITHOCTU IO3BOJISIIOT OTTPAaHUYMBATh
OZIHY IIPaBOBYIO cUCTEMY OT pyroi. OJJHaKo aHaJIU3 OTAEIbHBIX
IIPABOBbIX CUCTEM BIIOJIHE BO3MOXHO CTPOUTH UCXOS TOJIBKO
U3 CTPYKTYpbl HICTOYHUKOB M MHCTUTYTOB (mopotpacien). Cre-
1(UKa ke MpaBoOIPUMEHUTENILHON TPAKTUKY U JOKTPUHBI Kak
IPOM3BOJHBIX OT HOPM IpaBa BIOJHE MOXKET ObITh OTpakeHa B
paMKax OTAEIbHBIX UHCTUTYTOB.

Hcxonss M3 NepeurcleHHbIX KOMIIOHEHTOB, MOXKHO Bbljie-
JIMTb CJIENYIOIUE TPakJAaHCKO-TIPABOBBIE CHCTEMBbI-KOHTHHEH-
TAJIBHYIO, aHIJIO-aMEPUKAHCKYI0, MYCYJIbMAaHCKYI0 M MaTpH-
apxayibHyl0. KOHTMHEHTanbHas CHCTEMa IpaBa IMpe]CTaBJIeHA
NpaKTUYeCKU BceMu crpaHamu EBponbl (3a uckimoueHuem Be-
JIMKOOPUTAHUM), MHOTUMU CTpaHamu JIaTWHCKOW AMepuKH, a
Takxe AnoHuei, ordyactu Kutaem 1 MHOrumMu OBIBIIMMHU KOJIO-
HUAJbHBIMU CTpaHaMH, BOCHPUHSBLUIMMU CUCTEMY CBOEH MET-



poroyivy. AHITIOAMEPUKAHCKas CUCTEMa CYILECTBYET B Besnko-
opuranun, CIIIA u crpanax Coapyxectsa (Kanage, ABctpanmnm
u HoBou 3enangum), a takxke oryactd B Muauu. MycynbMmaH-
CKOE€ IpaBo AEWCTBYET B psjie crpad bimxnero u Cpegnero Bo-
croka. HakoHel, marpuapxajibHoe rpaJJaHCKOE ITPABO COXPaHs-
€T CBOE BIIMSIHME B HEKOTOPBIX rocypapcrBax Adgpuku, MHaokn-
Tasg U Okeanuu. B pamkax Ha3BaHHBIX MPABOBBIX CHUCTEM BO3-
MO’KHO BbIJIEJIEHUE Y UHBIX MTOJCHUCTEM MPU ITOMOIIM CaMbIX pa3-
HBIX KpuTepueB. Hanpumep, MOXXHO BbIJEIUTb CTPaHbI CO CMe-
IIAHHOM CUCTEMOU IpaBa — KOHTMHEHTAJIBHOIO U aHIJIO-aMepHU-
kaHckoro — [otnanaus, Hekoropsle mtarsl CIIA (JIyn3uana) u
Kanane! (KBeOek). B ganbpHeriem Mbl COCpeIOTOYUMCS Ha CPaB-
HUTEJIbHOM aHAIM3€E JIBYX MPABOBBIX CUCTEM: KOHTUHEHTAJIbHOM
Y aQHIJIO-aMEPUKAHCKOU.

TeHneHMr pa3BUTHS T'PAKAAHCKO-TIPABOBBIX cuUCTeM. [lys
COBPEMEHHOIO IPaKAAHCKOrO IpaBa XapaKTepHa TEHAEHIMS K
YHU(PUKAIMU HALIMOHAJIbHBIX MPABOBBIX CUCTEM MPU MOCTOSIH-
HOM OOOTaIlleHNH WX BHYTPEHHETrO ColepKaHus. YHU(UKAIMS
MIPOMCXOMT MyTEM CIJIAKMBAHUsI HAUOOJIee CYIIECTBEHHBIX Pa3-
JMYMKA Y B3aMMHOIO 3aMMCTBOBAaHHUSI COOTBETCTBYIOIIMUX KOH-
crpykimil. OiHaKO rpa)xJIaHCKOE MPaBO Pa3BUBAETCS MIOKA B HA-
LMOHAJIbHBIX pAMKaX.

Il Gonee TecHOro COMMXKEHHWsSI M CBSI3aHHOTO C HUM Tiepe-
XO0J1a MPAaBOBOIO PEryJIMPOBAaHUS Ha MEKTOCYAAPCTBEHHBIN YPO-
BEHb I'PaXkJIaHCKOE MpaBo elie He gopocio. [lomumo Toro, uto
COXPAHSIOTCS pa3inyMsl B COLMAIBHO-9KOHOMUYECKUX OTHOIIIE-



HUAX (XOTS M HE CTOJIb BECOMBIE, KaK paHbIIe), HEb3s1 COpachl-
BaTh CO CYETOB U CJIOKUBILIMECS BEKOBBIE TPAAMLIMH, B TOM YHUC-
Je npaBoBble. CyIIeCTBYeT U HEMAJIO HAIIMOHAIBHBIX Pa3IHUuil.
Boo0r11ie rpaxaaHCcKoMy IMpaBy CBOMCTBEH WM3BECTHbI KOHCEP-
BaTU3M, KOTOPbII HE TaK MPOCTO MPEOAOIeTh. YHUDUKAIIMSA HA
MEKIOCYIJapCTBEHHOM YPOBHE PEaJIbHA TOJIBKO B chepe MeKTy-
HAPOIHOTO YaCTHOTO TpaBa u, Moxanyi, B EBporneiickom coo0-
HIECTBE, Aa U TO MPEUMYIIECTBEHHO HA YPOBHE MOJAEJbHBIX aK-
TOB. HEeKOTOpBIE MHCTUTYTHI TOTOBBI K YHU(DUKAIIMK B OOJIbITIEeH
CTEIIEHH, YEM OCTaJIbHbIE. BO3bMeEM, K IpUMeEpY, 3aKOHOATEb-
CTBO O IOPUJMYECKUX JHIaX. Pa3BuTre X034iCTBEHHBIX CBSI3el
B EBpore 10cTurio craab BBICOKOTO YPOBHS, YTO BIIOJTHE MOXKHO
BECTH peub O BBEJIEHUMH B JJaHHOU cdepe oOmmx npaBui. MHas
CUTyallisl B BEIIIHOM WJIM HACJIEACTBEHHOM IIpaBe, KOTOPBIE 10
CHX TOp HecyT Ha ceOe MevaTh TPaAULIMOHAIM3MA.

MecTo poCCHUICKOro rpax/IaHCKoOro Ipasa cpeau I'paxian-
CKO-TIPaBOBBIX cricTeM coBpeMeHHocTH. [Tocne OkTsiops 1917 1.
B IOPUIMYECKON JIUTepaType BCErJa CTApaIUCh BBIISATUTH OCO-
6enHoctu npaBa CCCP kak nmpaBa HOBOTO «COLMAIMCTUYECKO-
ro» TUIAa B IPOTUBOBeC TUIMY OypkyasHoMy. [ToBcemecTHO pas-
BUBAJICh TEOPHUS1, B COOTBETCTBUU C KOTOPHIMU IIPABOBBIE CUCTE-
MBI HY’KHO KJIacCCU(PUIIMPOBATh HE TIO BHYTPEHHUM CBOWCTBaM
CaMoro Ipasa, a JO SKOHOMUYECKOMY ((pOPMALTMOHHOMY) TUILY.
TeM caMbIM UITHOPUPOBATUCH OCOOEHHOCTH MpaBa U BhISTYMBA-
JIVCh B YTOY MOJUTUIECKUM COOOPAKEHUSIM JIO3YHTY «TEKYIIIe-
ro MoMeHTa». OHAKO, eCIM MPUMEHUTENIBHO K MpaBy MyOsy-



HOMY €Ille MOKHO ObLJIO BECTH PeUb O KaKUX-TO «COIMATUCTHYE-
CKHMX» OCOOEHHOCTSIX, TO /IJIS1 TPaKIAHCKOT'O TpaBa 3TO OBLIO CO-
BEpIIEHHO HeyMecTHO. Hecity4yailHo B 000CHOBaHUE MCTOpUYe-
CKOM CaMOCTOATEJIBHOCTH COBETCKOI'O IpaBa IPUBOAWJIMC JIULIIb
apryMeHThl U3 apceHalla rocyJapCTBEHHOI0, aIMUHUCTPATUBHO-
0 M MHBIX OTpaciierl myOonmIHoro npasa. Yto ke Kacaercsi mpasa
I'PaXJaHCKOIO, TO HUKAKUX U3MEHEHUH B HEM HE IPOU3OIILIO,
€CJIM He BBIXOJUTH 3a ero npepesbl. HeoOxonumo, Bipouem, yuu-
ThIBaTh, YTO IPAXJIAHCKOE MPABO B COBETCKUI MEPHUOJ, €r0 pas-
BUTHS UCIIBITHIBAJIO Ha cebe CuiIbHEeNIee BO3/ICHCTBYE Ty Osiy-
HO-ITPABOBBIX HayaJl, YTO JAJI0 W3BECTHBIE OCHOBAHUS OJIHOMY
13 COBPEMEHHBIX MCCJIEJOBATENIEN I'PaKAAHCKOTO 3aKOHOAATE b~
CTBa 3TOrO NepHo/a 3asABUTh: «IIpuBepkeHIIaM eTUHCTBA rpax-
JAHCKOIO MpaBa HUKOIZA, B CyHIHOCTH, HE yAaBaJOCh CO3/1aTh
HEMPOTUBOPEUYUBYIO C JIOTUYECKOM TOUYKU 3PEHMS KOHLEMLIMIO
npeaMeTa IMpaBoOBOro PeryMpoBaHusi B 3Toi odnactu. OpraHu-
3a11s B3aMMOCBA3€1 BHYTPH I'OCY/IapCTBEHHOIO CEKTOPA IKOHO-
MUKH B COBETCKUM NEPUOJ, HUKAK HE MOIJIA YJIOKHUTHCA B PAM-
KM I0pUJINYECKUX MHCTUTYTOB, CIOKMBLIMXCSI COBCEM B MHBIX
YCJIOBHUSIX, T. €. HA OCHOBE Pa3BUTHIX (POPM TOBAPHO-JEHEKHBIX
OTHOIIIEHUIT». Tak Ha3pIBaEMOE «COLMAIMCTUYECKOe» TIPABO HE
MOXET ObITh OTHECEHO K YMCITy CAMOCTOSITENIbHBIX ITPABOBBIX CH-
creM. OHO fABJIAETCA MPABOM IEPEXOIHOIO MEPUOAA OT OJHOIO
TUIIA TOCYJAPCTBEHHOIO YCTPOMCTBA K APYroMy, Koraa B oOiie-
CTBE HapaCTalOT TOTAJMTApHbIE TEH/ICHLIUH, HeN30eKHbIE B yCIIO-
BUAX, KOIZIa OIWH CTPOM CMEHseTcs apyruM. pyrou Borpoc,



noyemy B ycJIoBUsIX Poccuu 3TOT nepexoqHbiil epros 3aTsHyJI-
cs Ha 70 net. Bnpouem, oH 1 ceiiyac He 3aBepIiieH, XOTs Bce 00-
Jiee 3puMO OOHAPYKUBAETCS TEHETUYECKOE POJICTBO POCCUIICKO-
ro rpasa ¢ KOHTMHeHTalIbHbIM. Kak mpencrasisiercs, nporecc
Pa3BUTHS POCCUICKOTO MpaBa MOUET B HAIPABJICHUH YCUIICHUS
ero OOIIHOCTU C MPAaBOM KOHTWHEHTAJIbHBIM. He MCKiodyeHsl,
O/IHAKO, 3aMMCTBOBAHUSI OT/IEJIbHbIX KOHCTPYKIMIA U U3 aHIJIO-
aMEpUKaHCKOI'o 11paBa.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».
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