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AHHOTaAIUSA

B MOHOFpaCl)I/II/I PACKPBIBAIOTCA IIOHATHUE MOHOITIOJINHU B
pOCCHﬁCKOM 3aKOHOIATCJIIbCTBE U l'[paBOBOfI HOKTPHUHE, OCHOBHBIC
CTpaTerun nu COCTOSAHUEC l'[paBOBOfI IIOJIMTUKHN B CCI)CPC
MOHOIIOJINCTHYECKOU HEATCIIBHOCTU. B pa60Te H3JI0OKEHBI
ABTOPCKUEC B3IJ141bI Ha IMpeameT, METO nu IIPUHIUIIBL
IMpaBOBOIO peryJmpoBaHUA AHTUMOHOIIOJIBHOT'O ImpaBa nu
Ha COOTBCTCTBYIOIIIUE l'[pO6H€MI>I IIpaBOBOIO peryjmmpoBaHuA
€CTECTBEHHBIX MOHOIIOJIHNU. OL[GHI/IBaIOTCﬂ IIOHATHUA «COIJTAIICHUA U
COITIACOBAHHLBIE I[eﬁCTBPIH» B aHTUMOHOIIOJIBHOM 3aKOHOIATEJIbCTBE,
«TpaBoBble  (QOPMBI»  MPOTHBONCUCTBUS ~ MOHOIOMUCTHUYECKOM
AJEeATEJIbHOCTHU, «AHTUMOHOITIOJIbHAaA OTBETCTBEHHOCTbL» KakKk
CaMOCTOSATEIHHBIIN BHU] IOpHI[PI‘[CCKOfI OTBETCTBEHHOCTH,
<<1'[paBOBOfI PEXKUM» MOHOIOJIMCTHYECKON HEATCIIbBHOCTHU
TrOCyIapCTBEHHbIX M MYHUIUIIAJIBHBIX OPraHOB, aHTUMOHOIIOJIbHBIE



MpaBONPUMEHUTENIbHBIE aKThl. [l TpenopaBateneld TMpaBa U
MPAKTUKYIOUIMX OPUCTOB, YYACTHUKOB MpeINpUHUMATENbCKON
OeATEJIbHOCTH, pa6OTHI/IKOB TrOCyJapCTBEHHBIX W MYHUIUIIAJIbHBIX
OpPraHoB, CTYJEHTOB BBICIIUX YUeOHBIX 3aBe/IcHHI, OOYyJaloIIuXCs
M0 CIENUaIbHOCTU IOPUCIIPYACHIIMSA, a TaKXkKe BCeX 4JHTaTesew,
MHTEPECYIONIUXCS  BOMPOCAMM  CYNIECTBOBaHHMSI MOHOMONUA B
coBpeMeHHOU Poccun.



Conep:kanue

BBenenne
I'naBa 1
1.1. [ToHsiTUE MOHOMIOJIMU B POCCUNCKOM
3aKOHO/IATEJIbCTBE U MTPABOBOU JOKTPUHE
1.2. OCHOBHBIE CTpaTErMU MPABOBOIO
PEryIMpPOBAHUS MOHOIIOJIMCTUYECKUX
OTHOLUEHUI
1.3. CocrosiHue npaBoBoil noautuku Poccun B
c(pepe MOHOTIOJIMCTUYECKOM AEATEIBHOCTH
KoHel 03HaKOMUTENIBHOTO (PparMeHTa.

11
11

24

37

40



A.41. PbIzKeHKOB
IIpaBo 1 MOHOIIOJIUHA
B COBPEMEHHON

Poccun: monorpadus

A.Ya. Ryzhenkov
Law and monopolies in modern Russia

Monograph

Moscow
YUSTITSINFORM
2017

Law and monopolies in modern Russia: monograph /
A.Ya. Ryzhenkov. — M.: Yustitsinform, 2017. — 208 p.

The monograph reveals the concept of monopoly in legislation
of the Russian Federation and the legal doctrine, main strategies
and legal policy state in the field of monopoly activity.

This paper presents the author’s views on the subject,
method and principles of the legal regulation of antimonopoly
law and the corresponding issues of the legal regulation of
natural monopolies. It evaluates the concepts of «agreements



and coordinated actions» in antimonopoly legislation, «legal
forms» of counteraction to monopoly activity, «antimonopoly
liability» as an independent type of legal liability, «legal
regime» of monopoly activity of state and municipal authorities,
antimonopoly law enforcement acts.

For law professors and practicing lawyers, businessmen,
employees of state and municipal authorities, law students in
institutions of higher education, as well as all the readers
interested in the existence of monopolies in modern Russia.

Keywords: monopolies; natural monopolies; legal; civil
law; main strategies; legal policy; subject of antimonopoly
legislation; method; principles; agreements and coordinated
actions; antimonopoly liability; law enforcement acts; legal
regime; road map.

© LLC «Yustitsinform», 2017



BBenenune

JloctatoyHo OoraTblii M JUIMTEIbHBIN OIBIT MPABOBOTO pPery-
JIMPOBAHUST MOHOMOJIMA Y MOHOMOJIUCTUYECKON e TeIbHOCTH
B MOCTCOBETCKOM Poccny compoBOKAAICS CTAaOMIIBHO BHICOKMM
MHTEPECOM CO CTOPOHBI I0PHIMUYECKON Hayku. TeM He MeHee B
OOIIMPHOI JIUTEpaType N0 AHTUMOHOIIOJILHOMY TTPaBy MPEeUMy-
IIECTBEHHO PacCMaTPUBAIOTCSI BOIIPOCH IPUKJIATHOTO XapaKTe-
pa. [Ipu Bcelt 6e3yCcIOBHOM MOJIE3HOCTH TIOMOOHOTO POJia UCCIe-
JOBaHW, OHM OTO/IBUTAIOT HA TIepr(eprio BHUMAHKS HAYIHOTO
coO00IIIeCTBa HEKOTOPBIE MPoOIeMbl OoJiee TITyOMHHOTO U (pyHaa-
MEHTAJILHOTO 3HAYEHUSI.

3akoHOzaTeIbHAS TIONIMTUKA B OOJIACTH PETyIMpPOBAHUS MO-
HOTIOJTMCTUYECKUX OTHOIIIEHUI HEe MOKET CBOTUTHLCS TOJBKO K MX
SKOHOMUYECKOMY cofiepkaHuio. HeoOXoqumo y4uTheIBaTh BCIO
MIOJIHOTY COLMAJTBHBIX YCJIOBHM, a TJIaBHOE — HAOOp COOCTBEHHO
IOpPUINYECKUX TPUHIIMIIOB U [IEHHOCTEW. AHTUMOHOIIOJIBHOE pe-
T'yJIMPOBaHUE JIOJKHO OBITh BITUCAHO B KOHTEKCT BCEH MPaBOBOM
CHCTEMBI, B YaCTHOCTH, COIJIACOBAHO C MHBIMH OTPAC/IsIMU Tpa-
B4, a TAKKE MOJIOKEHUSIMH TTPABOBOM JIOKTPUHBI.

Tak, mMpaBoBOM pexkUM MOHOIIONUH, OE3yCIOBHO, AETEPMHU-
HUpoBaH nosoxkeHussMu Koncrurynun Poceniickoit ®eneparnmm.
OpnHako ObUTO Obl KpallHUM YIPOIIEHUEM MPeACTaBIsATh JeJI0
TakKUM 00pa3oM, Oy/ITO OOIIHUIA 3apeT MOHOIIOHM, TIPETyCMOT-
peHHblW KoHCTUTYLMEN, KOHKPETU3HPYETC HOPMAMM AHTH-



MOHOIIOJTIBHOTO 3aKOHOJATEbCTBA. BO-TIePBBIX, TOYHBIN CMBICIT
HOpM KOHCTUTYLIMM O MOHOIIONIMSAX IAJIEKO HE OYEBUACH U HY K-
JIaeTCs B AETAJIbHOM BBISICHEHUHU. BO-BTOPBIX, caMa UJiesl TOJTHO-
ro WIM YaCTUYHOI'O 3arlpelieHrus MOHOIOMUI B cpepe phlHOY-
HBIX OTHOLIEHUM, MYCTh ke KOHCTUTYLMOHHO 3aKpeIlIeHHasl,
MOKET NOJTy4yaTh COBEPIIEHHO Pa3IM4YHOE IMPAKTUYECKOE BbIpa-
’KE€HUE HA YPOBHE 3aKOHOJATEIbCTBA U MTPABOIIPUMEHEHUSI B 3a-
BHUCHMOCTH OT TOTO, KaK OyIyT MCTOJIKOBAHBI MOHSATHS «MOHO-
TIOJIMSI» U «MOHOMONMM3alus». HakoHelr, B-TpeThUX, o0IIeMy 3a-
IIPETy MOHOTIOJIMI CaMbIM HATJISITHBIM 00Pa30M MPOTHBOPEUYHT
CYILIECTBOBaHME €CTECTBEHHBIX MOHOIIOJIMM U CMIEUATIBHOIO 3a-
KOHOAATEJIbCTBA, ITOCBAIIEHHOIO UM.

[TpoGnema ecTecTBEHHBIX MOHOITOJIMA B KOHTEKCTE aHTHMO-
HOTIOJIbHOW TOJIATUKH, C OJHOM CTOPOHBI, COBEPIIEHHO OYE€BU/I-
Ha, C APYrou ke, Majo OCMBICJIEHA B PaMKax IOPUIUYECKOM Ha-
yku. Kak npaBuiio, 3aKOHOIATEBCTBO O €CTECTBEHHBIX MOHO-
MOJIMSIX JIMOO TIBITAIOTCS MPEICTABUTh KaK COCTABHYIO YacTh aH-
TUMOHOITOJILHOTO 3aKOHOJATEILCTBA (UTO JIMITIEHO BCSIKOM JIOTH-
KM), TUOO pacCMaTpUBAIOT COBEPILEHHO OTAEIbHO OT Hero, Kak
ecii Obl 9T JIBa HOPMATHBHBIX MacCHBa BOOOINEe HUKAK HE CO-
MIPUKACATIUCh U HE B3aMMOJIEUCTBOBAIH.

CnoBoM, CKJIaJbIBAETCSl BIIEUYATICHHWE, UTO IPABOBOE PETy-
JIMPOBaHKE MOHOIIOJHI MpeACTaBIisieT cOO0M CBOEro pojia HOp-
MaTUBHBIA «aHKJIaB», KOTOPBI B CBOEM pPa3BUTUHU OOYCIIOBJIEH
JIUIIIh SKOHOMUYECKUMHU, HO HE TTPaBOBBIMU (DAKTOpPaMHU, He rap-
MOHM3MPOBAaH C UHBIMU OTPACSIMHU M MHCTUTYTAMH IIpaBa U HE



MMEET €JUHON JIOTUKU BHYTPEHHETO MOCTPOEHM .

B Hacrosmieit paboTe nmpenmpruHAMAIOTCS YCHIIHSI TI0 BHICTPa-
MBAHMIO MHOUM KOHUEMIMH MPABOBOTO PEryIMpPOBaHKS MOHOIIO-
JIMCTUYECKUX OTHOIIeHUH. B wactHOCTH, cumTaeM HeoOXoau-
MBIM paccMaTpUBaTh BCE CYIIECTBYIOIME B POCCUIICKOM IpaBe
HOPMBI O MOHOIOJIUSAIX €CJIM HE B KQUECTBE €IMHOTO LIEJIOro (OT-
pacii, NOJOTpacIy, UHCTUTYTA U T. I1.), AJIs1 4ero 1noka He oOHa-
PYXMBAETCs JOCTATOYHBIX OCHOBAHMM, TO B paMKaX OJHOIO OT-
HOCHUTEJIBHO CAMOCTOSITEJILHOIO HAIlpaBJIEHUsl NPAaBOBOU IOJIM-
TUKU TOCYapCTBa.

IIpu 3TOM cam (pakT ayanu3Ma 3TOW IMPABOBOW MOJIUTUKH, C
PE3KO BBIIEIAIIMMUCA B HEW JBYMs CETMEHTaMH Pa3JIM4HO-
r0 XapakTepa, UMEIOLIMMU pa3HbIe LIEIEBblE OPUEHTUPDI, TAKke
HYKJIA€TCS B OTAEJIBHOM TEOPETUYECKOM OCMBICJIEHUH.

JI71s1 yTOUHEeHU s MeCTa aHTUMOHOIIOIBHOTO 3aKOHO/IATEIbCTBA
B CUCTEME POCCUICKOTO MpaBa, YTO UMEET OTHIOAb HE OTBJIEUEH-
HO-TEOPETUYECKOE, HO HEMOCPEJCTBEHHO ITPAKTUYECKOE 3HAYE-
HIE, TIPEX/Ie BCETO MPEICTABIIAETCS] HEOOXOIUMBIM COTTOCTABHTh
€ro ¢ KOHCTUTYLIMOHHBIM U TPakJaHCKUM 3aKOHOJATEIbCTBOM,
IIPUYEM HE ITyTEM IPOCTOrO pa3MekeBaHUs cep NPUMEHEHN,
HO Ha YPOBHE UX COZAEPKATEIbHOIO B3aUMOJEUCTBHA. B niepBy1o
ouepenb pedb UAET O TOM, KaK (peaepabHOE 3aKOHOAATEIbCTBO
Pa3BUBAET KOHCTUTYLIMOHHBIN 3allpeT MOHOIONM3AIUY, a TaKkKe
O pa3IMYMy I'PakJAaHCKO-IIPAaBOBOTO M aHTMMOHOIIOJIBHOTO pe-
KMMOB SKOHOMHYECKOH JIEATETBHOCTH.

JlanbHeniiee MpOsCHEHWE IPAaBOBOM IMPUPOIBI AHTUMOHO-



MOJILHOTO PeryJupoBaHusi TpeOyeT oOpallieHusi K ero MpHhH-
unaM. B neicTBylomemM aHTIMOHOIIONBHOM 3aKOHOATETbCTBE
CIeIaIbHO C(hOPMYJIMPOBAHHBIC TIPUHIIUITBI OTCYTCTBYIOT, YTO
npejrnonaraeT o0 MPUMEHEHUE TI0 aHAJIOTUH TIPUHITUTIOB JPY-
TMX OTpacjel mpasa, JIMOO BbIBEJICHUE ITPUHITUIIOB U3 COBOKYTI-
HOCTU KOHKPETHBIX TTPABOBBIX HOPM JAHHOW HOPMATHBHOM OOIII-
HOCTH.

Crenduka aHTIMOHOIIONBHOTO TPaBa, KPOME TOTO, HaXo-
JIMT CBOE BbIpaKeHHE B CBOWCTBEHHBIX €MY MPABOBBIX (popMax,
BKJTIOYAS TTPABOBbBIE AKTHI U MPOIIETYPhI, UTO TAKKE CTAHET MIPe/I-
METOM HAIIIeTO aHATN3a.

B 3aBepinenue paboThl npeyiaraeTcst KpaTkuii 0030p 0coOeH-
HOCTEH POCCHUICKOTrO 3aKOHOJIATENILCTBA O €CTECTBEHHBIX MOHO-
TIOJIMSIX, TAK)KE CBSI3AHHBIX C €r0 MOHSTUWHBIM armapaToM, Me-
TOJIAMM Y TIPUHITMIIAMH TTPABOBOTO PETyIMPOBAHMS.

Omnupasich B CBOMX BBIBOJIAX, [IOMUMO SMITUPUIECKOTO Mare-
puasia, Ha TPYJIbl POCCUMCKUX YUEHBIX-IOPUCTOB — CIICIIUAJIMCTOB
10 aHTMMOHOTIOJTBHOMY 3aKOHOJIATENILCTBY, aBTOP BBIPaXaeT Ha-
JIeK]1y, YTO BBICKa3aHHBIE UM TIOJIOKEHUSI TaKKe CTaHyT MpeIMe-
TOM HAyYHOH JJUCKYCCHH.



I'naBa 1
Oomas xapakTepucTHKA
NMPaBOBOr0 PeryjupoBaHUsI
MOHOIIOJHUCTHYECKHUX OTHOIIIEeHUN

1.1. IloHsITHE MOHOIIOJIMHU B
POCCHICKOM 3aKOHOJATEeJbCTBE
U NIPAaBOBOM JJOKTPHHE

Pa3BuTie aHTMMOHOIMOJILHOTO PETYJIMPOBAHUSI B COBPEMEH-
HOW Poccuu BMXeTcsi B OCHOBHOM TIO MYTU KOJTMYECTBEHHOTO
pacCIIMpeHust U YCJIOKHEHUS 3aKOHOJATEeNIbCTBA U COOTBETCTBY-
I01TIeld TPaBONPUMEHUTETLHON MPAKTUKU; 110 CYIIECTBY, CETOTHS
npaBuibHee ObUIO Obl TOBOPUTH HE TOJIBKO U HE CTOJIBKO 00 aHTH-
MOHOTIOJILHOM TpaBe WM 3aKOHOAATENILCTBE, CKOJILKO O MPaBo-
BOM PEryJIMPOBAHUY MOHOMOJIIMCTUYECKOM JIEATETbHOCTH, KOTO-
pOe HUKOUM 00pa3oM He CBOAMTCS K €€ 3allpelieHulo Win Tpe-
CEUEHMUIO.

Yro kacaeTcsi Ka4eCTBEHHOT'O COCTOSIHUS ITPABOBOT'O PeryJiv-
pOBaHMsI B JaHHOU cpepe, TO 37iech sIBHO HEJIOCTAeT TeOpeThye-
CKOM 0OOCHOBAaHHOCTH M KOHIIENITYaJIbHOM TIOCIIEIOBATEIbHOCTH,



YTO HamOoJiee HAIJISIAHO OTpaXkaeTcsl B MCIOIb3yeMO 0a30BOM
TEPMUHOJIOTUH.

[lousTHE «MOHOMONUSA», CTPOTO TOBOPS1, HE OTHOCUTCS K YHUC-
Jly HauOosee ynoTpeOUTeNIbHbIX B paccMaTpuBaeMon cdepe 3a-
KOHOJIaTeJIbCTBA; MaKCUMaJsibHasl MpaKTUYecKash Harpyska Jio-
KUTCS Ha JIPyTM€ TEPMUHBI, B YACTHOCTH, «MOHOIOJIMCTHYE-
CKMI1» U «aHTUMOHOIIOJIbHBIN». BMecTe ¢ TeM UMEHHO TepMUH
«MOHOIIOJIHS» SIBJISIETCS [IJ11 HUX KOPHEBBIM U OIpe/IesisieT 3Ha-
YEeHUE BCEX MTPOU3BOHBIX OT HETO MOHSTHUI.

1o cBoEMyY MPOUCXOK ICHUIO IIOHATHE MOHOIIOJIMU OTHOCUTCS
K 0071aCTH 9KOHOMHYECKOW HayKH. OJJHAKO 9TO He 03HAYAET, UTO
JUIs 1eJie paBa JOCTaTOYHO BOCTIONB30BAThCS MMEIOIIMMUCS
9KOHOMHUYECKUMHU ONPEAEICHUSIMU MOHOIIOJHUH.

Bo-nepBbIX, 10pUANYECKHE TEPMUHBI BBIIOIHAIOT Crenudu-
yeckue (PyHKIMM, HE CBOMCTBEHHBIE SKOHOMUYECKHUM MOHSATH-
sIM, @ UMEHHO BBICTYIIAI0T HOPMAaTUBHBIMU OCHOBaHWSMU [1JIS1
MPUHSTHS BIACTHBIX PEIICHUI, B TOM YHUCJIE CBSI3aHHBIX C CAaHK-
L1AMH ¥ OTBETCTBEHHOCTBIO. [103TOMY OHM JOJIKHBI YIOBJIETBO-
PSATh HEKOTOPHIM OCOOBIM TpeOOBaHMSI, OCHOBHBIM M3 KOTOPBIX
SABJISIETCS HAJIMYME IOPUANYECKU (POPMAIM30BAHHBIX KPUTEPU-
€B.

Bo-BTOpBIX, KakAbl IOPUAMYECKANA TEPMUH NPUMEHSAETCA
B KOHTEKCTE BCErO MOHATUMHOIO anmapara COOTBETCTBYIOIIMX
MIPABOBBIX UHCTUTYTOB, MIO3TOMY OH M3HAYAJIBHO JIOMKEH OBITh
COIJIACOBAH MO CBOEMY COAEP:KAHMIO HE CTOJIbKO C SI3IKOM TOM
HayKH, K KOTOPOY OH M3HAYaJIbHO OTHOCWICA (B JAHHOU Cllydae



9KOHOMUKH), CKOJIBKO C SI3bIKOM TIPaBa.

[TosTomy, HampuMep, He MOXKET ObITh HEMOCPEICTBEHHO FIC-
TIOJTIb30BAHO J17151 IIeJIel MPABOBOTO PETYJIMPOBaHUsI ONpeieieHre
MOHOTIOJIMM KaK «9KOHOMHMYECKOW CHJIbI, TIO3BOJISIONIECH (pup-
Me OCYIIECTBIIATh KOHTPOJIb (PAaKTOPOB cpefbl, Hauboee Cy-
IIECTBEHHBIX /JIs1 €€ TEKYIIEro M MepCreKTUBHOIO Pa3BUTHUSI, C
HEJIbI0 peann3ai COOCTBEHHBIX SKOHOMHUYECKUX WHTEPECOB,
BBIPQXKAIOIIUXCS B CTPEMJIGHUU K JTOXOTHOCTH, POCTY, CHUKE-
HUIO XO3CTBEHHBIX PUCKOB» . HecMOTpsi Ha CBOIO JIOTMUECKYIO
Y HAay4YHYI0 KOPPEKTHOCTb, 3TO OMNpeAesieHue AJis Lesiel mpaBa
HEMPUTOHO, MOCKOJIbKY B KaueCTBE POJOBOrO MOHSATHS 37€Ch
B35ITa «9KOHOMMYECKAs CUJIa», KOTOpask He TOMJICKUT UIEHTH-
(pukanum ¢ PUANIECKON TOUKH 3PEHHUSI.

Brnipouem, kak OyaeT rmoka3aHo fajiee, TMONbITKH ChOpMYIIU-
pOBaTh JierajibHbIC OIpeesIeH s, KOTOpble UMeTH Obl aBTOHOM-
HBI OT SKOHOMHUYECKON TepMUHOJIOTUU XapaKTep, He yBeHYa-
JICh YCIIEXOM M Ha 3aKOHO/IaTeJIbHOM YPOBHE.

K.JO. TotbeB, Takke OTMEYask OTCYTCTBUE 3aKOHOAATEIBHOTO
ofpe/ieieH! sl MOHOTIOIUY M CChUTASICh Ha aHTJIOSI3bIYHBIE UCTOY-
HUKH, TojiaraeT: «B cOOTBETCTBUU C IOPUAMUYECKUM TOJXOA0M
«MOHOIIOJIMIIO» TIPUHSTO ONMPEAETIATh KaK UCKAIOUUIMENAbHOE NPA-
60 Ha OnpedeseHHble OeliCMEUs UAU HA Umo-aub0»°. Takoe oHu-

1
Kimo3una C.B. MoHOMOMMS U JIOKaJIbHAsI MOHOIIONUS KaK €€ THIT: UCTOPHS BOITPO-
ca, METOMIONIOTMs1, TEOPHUS U MPAKTUKA. ABTOped. AUCC. ... TOKT. 9KOH. HayK. FIBaHOBO,
2005. - C. 20.

% Torses K.IO. KoHkypeHTHOe IpaBo (IIpaBOBOE PEryJMpOBaHUE AEATEIbHOCTU
CcyObEKTOB KOHKYpEHIIMH 1 MoHononuii) M., 2003. — C. 32.



MaHH€ MOHOIIONUH, BITPOUEM, HE COITIaCyeTcsl C OTEYEeCTBEHHOM
NPAKTUKOW HCIIONb30BAHUS 3TOTO0 TEPMHUHA, MOCKOJIbKY B POC-
CHUICKOM 3aKOHOJATeIbCTBE MOHOIONNS Yallle pacCMaTpUBaeTCs
HE CTOJIbKO KaK IPaBo, CKOJIbKO KaK MPOTUBOIIPAaBHAs IesITelb-
HOCTb.

Bonee kOppeKTHYI0 XapaKTEpPUCTUKY MOHOIIOIMYU JAI0T aBTO-
pbl Kypca «KoHCTUTYIMOHHAs1 SKOHOMUKa»: « KOHKYpeHLus s1B-
JIsieTCsl OCHOBOM (DYHKIIMOHUPOBAHUS PHIHOYHON SKOHOMUKH —
a 3HAYMT, 1 OCHOBOW KOHCTUTYIIMOHHOTO CTPOsI, TOCKOJIBKY CO-
32T MEXaHW3M, YCTaHABJIMBAIOLMI HA PbIHKE PABHOBECHBIE 11e-
HbI Ha TOBapbl M YCIYTH B 3aBUCUMOCTH OT COOTHOIIEHUSI CIIPO-
ca ¥ IpejjIokeHus Ha HuX. KOHKypeHIH MpOoTUBOCTOUT MOHO-
HOJIUS, KOTIa YUCIIO MPOABIIOB CTAHOBUTCS CTOJIb MAJIBIM, UTO
KaX/Iblil IPOJABELl B COCTOSIHUM OKa3blBaTh BJIMSIHUE Yepe3 pe-
I'yJIMpOBaHUE MpeJJIOKEHUsI TOBAPOB HA UX LIEHY, YTO B KOHEY-
HOM UTOT€ NPUBOIUT K HEI(P(PEKTUBHOMY paclpeiesieHuIo pe-
CYpCoB»>.

OOmieil cCMBICTIOBOM OCHOBOM BCEX BapUAHTOB MOHMMAHUS
MOHOIOJIMU SIBJISIETCA NPEJCTaBIEHUE O TOCHOACTBE WM KOH-
TpoJie ONpPEAEIEHHOro CyObeKTa B Kakoi-10o cepe nesarens-
HocTU. OJHAKO B OCTaJIbHBIX XapaKTEpUCTHKaX JAHHOIO I0-
HATHSI OOHAPYKMBAETCs BBICOKAS CTENeHb BAPHATUBHOCTU H
HEOIpeEIeHHOCTH.

1. Cebepa npumenenusi. 3akOHOJATENILHBIE AKTHI, MIOCBSAILEH-
HbIE JIeATEIbHOCTH MOHOIIONMH, YKa3bIBAIOT Ha cepy UCIOINb-

3 Koncrurynmonnas skonomuka/OtB. pex. I'.A. I'apxues. M., 2010. — C. 113.



30BaHUs ITOTO MOHATUSL — TOBAPHBIE PhIHKU (CT.2 DenepaabHO-
ro 3akoHa ot 17 aBrycra 1995 r. Ne 147-®3 «O ecTecTBEeHHbIX
MOHOIIOJTUSIX»#); COTIEPHUYECTBO XO3SIUCTBYIOIINUX CYOBEKTOB —
OpraHu3alui U JIULI, Ybsl AEATEIbHOCTh IPUHOCUT 10XO[ (11.5, 7
cr.4 ®enepanbHoro 3akoHa ot 26 uions 2006 r. Ne 135-03 «O
3aIUTe KOHKYPEHIUN»S).

BmMmecre ¢ TeM B 10puInYecKoOi HayKe OHSITUE MOHOMOINY Ya-
CTO UCIIOJNIb3YETCS U B IPYT'OM KOHTEKCTE, 3a MpeesnaMu cepbl
9KOHOMHUYECKHMX OTHOILIEHWH. Tak, JOCTATOYHO TPaIuIIMOHHBIM
SIBJISIETCS TIPEJICTABJIEHUE O «MOHOIMOJIMY HAa HACUJIE» KaK OT-
JIMYUATEJIBHOM IIPU3HAKE IOCYJapCTBa, HAIPUMEP: «TOCYAAPCTBO
IOPUIMYECKH MOKET ObITh OINpe/IesIeHO Kak 00J1ajaTeslb MOHOIIO-
JK Ha 0e3yCIIOBHOE TIPUHYKICHUE» .

B.Jl. 30pbKkuH MoJIaraeT, 4To COrIACOBAHUE Pa3JIMYHBIX ITpa-
BOBBIX CHCTEM «BO3MOKHO JIMIIL Onaroyapsi COTPYJHUYECTBY
U 00bEeHEHUIO HAIMA-TOCYJAPCTB KaK HOCHUTENell CyBepeH-
HOW MOHOTIOJIMY Ha JIESTUTUMHOE TTPUHY K Iaiolee Hacuime» . OH
e YIIOMHHAET O «MOHOIOIM3AIINYU TTYyOJIMYHON BIACTH», TIOSIC-

4 DenepanbHblii 3akoH OT 17 aBrycra 1995 r. Ne 147-P3 «O ecTecTBEHHBIX MOHO-
nonusix»// CoOpanue 3akoHonatenbcrBa Poccuiickoit @eneparu. 1995. Ne 34. Cr.
3426.

5 PenepanbHblii 3akoH 0T 26 uiong 2006 r. Ne 135-P3 «O 3amuTe KOHKYpEH-
n»//Cobpanue 3akoHomaTeNbeTBa Poccuiickont ®eneparmu. 2006. Ne 31. Y. 1. Cr.
3434,

6 T'ypeuu I'JI. ®unocodus u cormonorust npasa: M36panusie counnenusi. CII0.,
2004.— C. 65.

7 3opskuH B.JI... KoncrutynmonHo-npasosoe passutue Poccuu. M., 2011. — C. 84.



HsIsI, YTO CYIIECTBO NIPUHIIMIA PA3JIEJICHUs] BIACTEN COCTOUT «B
IPeIOTBPAIICHUN KOHIIEHTPAIIUY ITyOJIMYHON BJIACTH U MOHOIIO-
JIM3AIUM €€ OJIHUM JIUIIOM, COLIMATIbHOW TPYMIION WK Trocyaap-
CTBEHHBIM OPraHOM. ..»%,

B nocneanue roapl poccuiickas opuaddeckass oOIIecTBeH-
HOCTB JIOBOJIBHO aKTHIBHO 0OCYX/1aeT MPOoOIeMy TaK Ha3bIBaeMOM
«aJIBOKaTCKOM MOHOMOJIMK» . DTUM CIIOBOCOUYETAHUEM OOO3HA-
YyaeTcsl MHUIMATHBA 10 BBEICHUIO UCKIIIOUUTEIBHOTO MpaBa aji-
BOKATOB OCYIIECTBJISATh MPEICTABUTEIBLCTBO B cyaax. [Ipu atom
OTHECEHUE a/IBOKATYPHI K chepe TOBAPHBIX PIHKOB, 4 JBOKATOB
— K XO3SMCTBYIOIIUM CYOBEKTaM B CMbICJIE aHTUMOHOTIOJILHOTO
3aKOHOJIATEJILCTBA, SIBJISIETCS TI0 MEHBIIIEH Mepe OYEBUTHBIM.

OpHako, MOCKOJIbKY HAa 3aKOHOIATEIbHOM YPOBHE IMOHSITHE
MOHOIIOJIMY 3aKPEIUIEHO JIMIIb B c(pepe IKOHOMUUYECKUX (PbI-
HOYHBIX) OTHOIIIEHUI, BCE WHBIE CIy4Yal €ro MCIOIb30BaHMS
MOHO CUMTaTh HE CTPOTO IOPUANYECKUMHU, a MeTapOpHUIeCKH-
MU, JIOKTPUHAIBHBIMU | T. T1.

2. Mepa konmponsi. B SKOHOMUYECKUX UCCIIEIOBAHUSIX — Ha-
pUMep, B «HEOKJIACCHUECKON» TEOPUM MOHOIIOJIHIA, — IPU3HA-
eTcsl B KauecTBe MOHonouu ¢upma, iajaetomias 100 %-u no-
Jieit ppiHKa'®, AHAJIOrMIHBIM 00Pa30M IO «aJIBOKATCKOW MOHO-
NoJrel» MOAPa3yMEBAIOTCs SKCKIIIO3UBHbBIE TTPaBa aIBOKATOB B

8 Tam xe. — C. 64.

K Cwm., Hanipumep: Menpauuenko P.I'. HeoOxoquma m agBokaTtckasi MOHOIIONHS Ha
phIHKe Iopuaudeckux yciyr//3axkon. 2008. Ne 4. — C. 65-68;

10 Cw.: Kimiosuna C.B. Vkas. cou. — C. 17.



cdepe cyneOHOro mpeACTaBUTEIbCTBA U HEIOMYIIIEHUE KOTO-JIH-
00, KpoMe HUX, K 9TOU JesITeTbHOCTH.

B cepe KOHKypeHTHOro M aHTUMOHOTOIBHOTO TTpaBa TaKON
paauKanbHblid noaxof pasBuBaer I.A. IleTpoB, KOTOpbIid JaeT
cleylolee onpee/ieHue MOHOIIOJMU: «COCTOSIHUE PhIHKA, IPU
KOTOPOM YIOBJIETBOPEHHUE CITPOCA HAa OMPEAEIeHHbIN TOBAp OCY-
IIECTBJISIETCS OAHUM CYOBEKTOM (TPYIIION JIMIT), TOBAp HE MO-
*keT ObITh 3aMEHEH B MOTPeOIeHUN APYTMMH TOBapaMHu, a Mpej-
TIOCBUIKH JIJIS1 pPa3BUTHSI KOHKYPEHIIMH OIpaHUYEHBI JINOO OTCYT-
CTBYIOT»!!.

Opnako B PenepasibHOM 3akoHe «O 3aluTe KOHKYPEHLIMU»
3aJI0’)KeHa COBEPIIIEHHO MHas ujiesl; Kak BbiTekaeT u3 m.10 cr.4
JJAHHOTO 3aKOHa, MOHOIOJIMCTAYECKAs JeATeIbBHOCTh — 9TO MC-
NOJIb30BaHUE CYOBEKTOM CBOETO JOMUHHPYIOIIETO TOJIOKEHUS
Ha pbIHKE. B cBOI0O ovepesib, TOMUHUPYIOIIUM CUMTAETCS TaKOe
TIOJIOKEHWE OHOTO WJIM HECKOJBbKUX XO3SIHUCTBYIOIIUX CYOBEK-
TOB, [IPX KOTOPOM OHU MOTYT OKa3bIBaTh pellialoliee BIMsHUE Ha
yCJIOBUSI OOpaIlieHrsI TOBapa Ha PhIHKE, YCTPAHATh C ITOTO TO-
BapHOT'O PhIHKA JIPYTUX XO3SUCTBYIONIUX CYOEKTOB WU 3aTPY/I-
HSTh UM JIOCTYI Ha 3TOT PbIHOK (1.1 cT.5 PenepanbHOro 3aKo-
Ha «O 3ammre KOHKypeHIun» ). Takum oOpa3om, He TIpeAroa-
raeTcsi, YT0 MOHOTIOIHUCT Oe3pa3/ieIbHO KOHTPOIMPYET PHIHOK U
JIVIIIIEH KOHKYPEHTOB — HAJIMYME HA TOM XK€ PBIHKE APYTUX CYOb-
€KTOB 3aKOHOM HE TOJIbKO JIOMYCKAETCsl, HO aBTOMAaTUYECKH MOJI-

i Ierpos [I.A. KoHKypeHTHOE IpaBo: TeOpHs 1 MpaKkTHKa npuMeHeHus/Ilox oomr.
pen. B.®. TToronpomnyno. M., 2013. - C. 63.



pa3yMeBaeTcsl.

Hanee, n3 moan.1 m.1 ¢r.5 TOro ke 3akoHa CTAaHOBUTCS $IC-
HO, YTO JIOMUHMPYIOIIUM (CJIEIOBATEIbHO, MOHOMOJILHBIM) SIB-
JII€TCS TIOJIOKEHUE TOro CyObeKTa, Ubsl 10711 Ha PhIHKE MPEBbI-
maet 50 %; noan.2 n.2 cr.5 yTO4HsIeT, YTO JOMUHUPYIOIIee Mo-
JIO)XEHUE MOXET ObITh YCTAHOBJIEHO TI0 COBOKYITHOCTHU KPHUTEPH-
€B UM B Cllyyae, Korja 3ta j1oiis cocrapisieT menee S50 %. Hako-
Hell, B 1.2, CT.5 3aKkperuiseTcs, Ka3ajaoch Obl, MUHUMAJIBbHBIN TT0-
pOr TOMHUHMPYIOIIETo ToJoxkeHus:: 1071 B 35 %. OnHako nocie-
JYIOIIUE TIOJIOKEHUS TOTO K€ 3aKOHA, B YACTHOCTU, BHECEHHbIE
denepasibHbiM 3ak0HOM OT 17 mtomst 2009 r. Ne 164-P3, nonu-
KAIOT ¥ TOT MUHUMYM: OKa3bIBaeTCsl, JOMUHUPYIOIIIEee MOJI0kKe-
HHUE MOXET 3aHUMAaTh U TOT CYOBEKT, Ubsl JIOJIS1 HA PbIHKE MEHee
35 %, ecny OHaA TIPEBBIIIACT JIOJH APYTUX CYOBEKTOB U €CITU JI0-
CTYM JIPYTUX KOHKYPEHTOB Ha PIHOK 3aTPYIHEH, TOBAP SIBJISIETCS
HE3aMEHUMbIM, U3MEHEHHE 1IeHbI He BJIEYET COOTBETCTBYIOIIETO
M3MEHeHHUs crpoca u T. 1. (c1.6.1).

Takum 0Opa3oMm, MpeacTaBIeHre O MOHOIIOUY KaK O TIOJTHOM
KOHTPOJIE PhIHKA HE COOTBETCTBYET CTPOTO IOPUINIECKOMY 3HA-
YEHHUIO ITOTO MOHATHUS; B COOTBETCTBUU C 3aKOHOJATEIbHBIMU
oIpeieIeHUsIMH, CYOBEKT MOHOITOJIUU He 00S3aTeNIbHO SIBIISICT-
Cs1 €IMHCTBEHHBIM Ha PBIHKE W Jake He 00s3aTebHO 3aHWMa-
eT 0oJiee MOJIOBUHBI STOTO PHIHKA; MIPU OMPE/IETIEHHBIX YCIOBU-
SIX MOHOTIOJIGHBIM MOKET OBITh TTPU3HAHO MOJIOKEHUE CyObhEKTa,
Ybsl J10JI51 HA PbIHKE COCTABJISIET OAHY TPETh U MEHBIIIE.

3. IOpuouueckas ouenxa. Hambomnee CIOKHBIM B KOHTEKCTE



JEVCTBYIOILLETO 3aKOHOIATENbCTBA SIBJISIETCS] BOIPOC O IIPABOBOM
npupoae MoHononuu. Ha cel cuer ClokuIMch U MpOIOIKaIOT
OJHOBPEMEHHO JIEMCTBOBATH JBE B3AMMOMCKJIIOUAIONINE MOJIEIH.

B ®enepanbHoM 3akoHe «O 3alllMTe KOHKYPEHIMH» MO-
HOIOJIUCTUYECKAsl JEesATeIbHOCTh OMpPEAENseTCs] KaK «3JI0YIO-
TpebJieHue XO3AMCTBYIONIUM CyObEKTOM, I'PYIIION JIUI] CBOUM
JOMUHUPYIOIIMM TOJIOKEHUEM, COIJIAIIEHWS WIM COITIACOBAH-
HblE JICWCTBHS, 3allpellieHHble AHTUMOHOIMOJIBHBIM 3aKOHO/AA-
TesIbeTBOM> (11. 10 c1.4). IHBIMU C7I0BaMH, B KOHCTPYKIIMH 3aKO-
Ha 3aJI0’KEHBI IBA PEeKUMa UCTIONb30BAHU S JOMUHUPYIOIIETO MO-
JIO)KEHUS Ha PbIHKE: IPAaBOMEPHBIN (ITOCKOJIBKY B LI€JIOM 3aIIpeT
Ha JOMUHUPOBaHUE OTCYTCTBYET!) M TPOTUBOIPABHBIN (IIPAMON
3arpeT Ha 3JI0ynoTped/ieHre JOMUHUPYIOIIUM TOJIOKEHHEeM 3a-
KperuieH B cT.10 Toro xe 3akoHa).

[Ip1 3TOM «MOHOIOIMCTUYECKOM JEATEIbHOCTBIO» 3aKOHOA-
TEJIbHO UMEHYIOTCS HE BCE, HO MMEHHO MPOTHUBONPABHBIE (POPMBI
JOMUHUPOBaHUS, KaK-TO: YCTAaHOBJIEHUE, MOJJIEPKaHUe MOHO-
MOJIbHO BBICOKOU MJTM MOHOTOJILHO HU3KOM LIEHBI TOBAPA; U3bsI-
THe TOBapa W3 OOpalllcHUsI; HaBsI3bIBaHME KOHTPAreHTy YCIOBUI
JIOTOBOPA, HEBBITO/IHBIX /11 HETO WJIM HE OTHOCAILMXCS K MPeJ-
METy JIOTOBOpa; HEOOOCHOBAHHOE COKpAIlIEHNEe UM TpeKpare-
HUE NIPOM3BOICTBA ToBapa U T. 1. (1.1 cr.10 depepanpHOrO 32-
KOHa «O 3a1uTe KOHKYPEHIIUN» ).

VIMeHHO 3TOT NOAXO0M, KCTaTH, MOJTHOCTBIO COOTBETCTBYET /1y-
xy u OykBe Koncrutyrmu Poccuiickoit deneparyiv, B KOTOPO
OTHOCHUTEJIBHO MOHOIOJIMM CKA3aHO CO BCEW ONPEAEIEHHOCTBIO:



«He ponyckaercst SkKOHOMUYeCKas AeSITeIbHOCTh, HAITPABJIEHHASI
Ha MOHOTIOJTM3ALIMIO ¥ HEJOOPOCOBECTHYIO KOHKYPEHIIMIO» (U.2.
cT.34).

OpHako mapasuiesibHO JEMCTBYET 3aKOHONATEIbCTBO O €CTe-
CTBEHHBIX MOHOIIOJIUSIX, B KOTOPOM MPUPO/Ia MOHOIIOIUU MPEJ-
CTaBJIEHA COBEPLICHHO MHave. Tak, B cT.3 PenepanbHOro 3aKkoHa
ot 17 aBrycra 1995 r. Ne 147-®3 «O ecTecTBEHHBIX MOHOIOJIU-
sIX» TOBOPUTCS, YTO €CTECTBEHHAs] MOHOIOJIUS — 3TO «COCTOS-
HUE TOBAPHOTO PhIHKA, TPU KOTOPOM YAOBJIETBOPEHHUE CIIPOCA HA
9TOM pbIHKE 3((PEKTUBHEE B OTCYTCTBUE KOHKYPEHIIUU B CHJTY
TEXHOJIOTMUECKUX OCOOSHHOCTEH MPOMU3BOICTBA (B CBS3U C CY-
IIECTBEHHBIM MIOHMKEHUEM U3/IEPKEK TPOM3BOICTBA HA €AUHU-
Iy TOBapa 1o Mepe yBeJInueHHs1 00bemMa MPOU3BOJCTBA). . . ».

Takum 00pa3oM, B JAHHOM CMBICJIE TIOJT MOHOTIOJIUE TTOHU-
MaeTcs He MPOCTO JOMUHUPOBAHUE Ha PHIHKE,  MOJIHOE OTCYT-
CTBHME KOHKYPEHLIMH, IPUYEM MOMEHT IMPOTUBONPABHOCTH TOJ-
HOCTBIO UCKJIIOUEH, U (DYHKIITMOHUPOBAHUE €CTECTBEHHBIX MOHO-
NIOJIMMA PACCMaTPUBAETCA B KAUECTBE 3AKOHHOU IPAKTUKH, SABJISA-
IOLLENCA TPEJMETOM T'OCYJAPCTBEHHOIO PEryJIMpPOBaHUS U KOH-
TPOJIAL.

Takasi HECOITIACOBAaHHOCTb MPUBOAMT K MapagoKCaJIbHOMY
MOJIOKEHUIO, TIPA KOTOPOM JAEATEIBHOCTb E€CTECTBEHHBIX MO-
HOIIOJIMM HE SIBJISIETCSI «MOHOIOJIMCTUYECKOU JEATEIbBHOCTBIO»
B CMBICJIE 3aKOHOJIATEIbCTBE O 3alUTEe KOHKYPEHIUH.

B 31011 CBSA3M HEOOOCHOBAHHBIMU SIBJISIOTCSI YTBEP:KACHMUS,
OynTO OBl «3aKOHO/IATENILCTBO O €CTECTBEHHBIX MOHOTIOJHSIX €CTh



COCTaBHAs1 YaCTh aHTUMOHOIIOIBHOTO 3aKOHOAATEIbCTBA» 2. DTN
IIPaBOBbIE NHCTUTYTHI, BO-TIEPBbIX, UMEIOT PA3JIUYHBIN NOHATHIA-
HBIIl anmnapar, a BO-BTOPbIX, B 3aKOHOJIATEIbCTBE O €CTECTBEH-
HBIX MOHOIIO/USX TMOJHOCTBIO OTCYTCTBYET COOCTBEHHO «aHTH-
MOHOIIOJIBHOE» COJIEPKaHKE, TOCKOJIbKY B HEM pPelIaeTcs 3a/1a4a
HE IIPOTUBOJEHCTBUSI MOHOIIOJMAM, 4, HAIIPOTUB, UX YHOPSIO-
YeHUs1, TOCYIaPCTBEHHOW MOAJECP/KKU U T. .

[Tpu 3TOM, IO CyILECTBY, 3aKOHOAATENIO TaK M HE YJAJIOCh
HAlTU U 3aKPEeNuTh HUKAKOTO OOBEKTUBHOTO MPU3HAKA, MO3BO-
JISTIOIIETO pa3MekeBaTh 30HY «ECTECTBEHHBIX MOHOIIOHIA» 1 00-
JIaCTh AEUCTBUSI OOBIYHOIO AaHTUMOHOIMOJIBHOTO peXnMa (coBep-
IIEHHO OYEBU/IHO, YTO YKa3aHU:A Ha 3(P(PEKTUBHOCTH YIOBJIETBO-
PEHMS CIIPOCca U TEXHOJIOTHMUYECKHe OCOOEHHOCTH MPOU3BOICTBA
HUKOMM 00pa30oM He SIBJISIIOTCS KPUTEPUSMHE, TTPUTOAHBIMHE IS
IOPUIMYECKON MPAKTUKM), U ITY 33a4y NPUILIOCh pelaTh Iy-
TEM MEXaHMUYECKOI'0 MIEpeUrciIeHus Tex cep, B KOTOPBIX Ipeay-
CMaTpUBAETCS €CTECTBEHHAS MOHOIOIM3ALUs: TPAHCIIOPTUPOB-
Ka rasza u He(pTv 1o TpyOONIpOBOAAM; KeJIe3HOIOPOKHBIE Tepe-
BO3KMU; YCIIYTY B TPAHCTIOPTHBIX TEPMUHAJIAX, IOPTaX U a3POHOp-
Tax; YCIyrd OOIIEOCTYIHOM MEKTPOCBA3M U OOILEeJOCTYITHOM
MOYTOBOM CBSI3U; YCIIYTU MO Nepejaye MeKTPUIeCKOi SHeprun
uT. 1. (n.1 cr.4 PengepanbHOro 3akoHa «O eCTECTBEHHBIX MOHO-
TOJIASIX> ).

U1 Ge3 TOro ycjioBHOe pasrpaHHUYEHUE JBYX TUIIOB MOHOIO-

12 I'puropeeBa O.A. IIpaBoBoe peryaMpoBaHHE €CTECTBEHHBIX MOHOIOIMNA: ABTO-
ped. mucc. .. kaun. opua. Hayk. Exkarepunoypr,2003. — C. 6.



JIMY JIOTIOJTHUTEJIBHO YCJIOKHSETCS MOJNIOKEHUEM 11.3 ToH ke cT.4
denepasibHOro 3aKk0Ha «O €CTECTBEHHBIX MOHOMOIUSIX», B COOT-
BETCTBUU C KOTOPOH Mperonaraercsi OecrpensiTCTBeHHbIN, HU-
KEM HE CIEPKUBAEMBbIN NEPEXO] c(hep eCTECTBEHHBIX MOHOIIO-
JIMIA B COCTOSIHAE KOHKYPEHTHOTO PbIHKA; 9TO, B CBOIO OUYEpE/lb,
O3HAYAET, YTO B TaKOU cepe, B Cllydae U3MEHEHHUS €€ PEKIMA,
JOJKHO OyJeT B COBEPIIEHHO MHOM CMbICJIE IOHUMAThCS U Tep-
MUH «MOHOIIOJISI».

Takum 0Opa3om, aHanIM3 AEHCTBYIOILETO 3aKOHOIATEIbCTBA
MO3BOJISIET KOHCTATUPOBATh, YTO NOHATHAE MOHOIIOJIMUA B HEM HO-
CUT SIPKO BBIPAKEHHBIN JBOVCTBEHHBIA Xxapakrep. CHUHTE3UpO-
BaTh [IB€ 3aKOHOJATEJIbHbIE TPAKTOBKM MOHOIIOIMU U IMPEIJIO-
KUTh €IMHOE OIPEIEJICHNE HE MPEICTABIISAETCSA BOZMOKHBIM. VX
00beIMHSET JIUIIIb TO, YTO B 000MX CITy4asix pedb UAET O TOCHOI-
CTBYIOIIEM TOJIOKEHUU (IOMUHUPOBAHUM) CyOBEKTa Ha PhIHKE.
B ocrasibHOM conepkaHue NOHATHI pa3InyHo:

— B OJIHOM CJIydae MOHOIOJUS MpecTaBisieT coOor He3a-
KOHHOE MCIOJIb30BAHKE JOMUHUPYIOIIETO MOJIOKEHUS HA PbIH-
K€, IPUYEM JOMUHUPOBAHUE MOKET BbIPAXAThCS B 3aHATUHU T10-
JIOBUHHOM WJIM Ja’)K€ MEHBILIEN J0JIM PbIHKA (M3 3TOr0 UCXOIUT
3aKOHOJATEJILCTBO O 3AILMTE KOHKYPEHLIMN);

— BO BTOPOM CJIy4a€ MOHONOJIMASI — 3TO 3aKOHHas [eATellb-
HOCTh CYOBEKTa, OCYIIECTBIsIeMasi B YCJIOBUSIX MOJHOTO OTCYT-
CTBUS KOHKYPEHTOB Ha pbIHKE (TaKOBa MO3ULIMA, JIEKallas B OC-
HOBE 3aKOHOJATEJIbCTBA O €CTECTBEHHBIX MOHOIIOJMSAX ).

OueBUIHO, CTOJIb CYIIECTBEHHOE PACXOXKIECHUE BbI3BAHO



MPUHIUANAAIBHO PA3JIMYHBIMU MOAXOAMU, KOTOPbIE UCTIOIb30-
BaHBI [PY NIOATOTOBKE COOTBETCTBYIOIIMX 3aKOHOAATEBHBIX aK-
TOB, YTO MOPOKAAET KOHUENTYAJIbHYIO HENOCIIEA0BATEIbHOCTh
MPaBOBOTO PEryJUPOBAHUS MOHOIIOJUCTUYECKON AesITeIbHOCTU
B 1ICJIOM.



1.2. OcHOBHBIE cTpaTernu
NMPaBOBOr0 PEryJupoOBaHNA
MOHOIIOJIMCTHYECKHUX OTHOIICHUN

WcxomHpIM IyHKTOM TPABOBOM MOJMTHKY JIIOOOTO Tocyaap-
CTBa B 00JIACTH MOHOTIOJNIMIA ¥ KOHKYPEHITUH SIBJISIIOTCS €ro CTpa-
TErMYECKUE YCTAHOBKH, BCErJa HOCAIINE KOMILUIEKCHBIM COLM-
QJIbHO-9KOHOMUYECKUI U MOJIUTUKO-IOPUINYECKUI XapaKTep U
BKJTIOUAIOIIMe B ce0s1 OCHOBHbIE aKCHOMATHUECKUE TPEACTaBJIe-
HUS1 O IPUPOJE MOHOIIOMIA, UX COLIMAIBHOM 3HAYE€HUH U O HaJl-
Jexaledl mo3uuuu oOIIecTBa B OTHOLIEHMM MOHOIOJMM Kak
OOBEKTHBHO HEOOXOAMMOIO, JOMYCTUMOIO WM MOJIEKAIIErO
VCKOPEHEHUIO SIBJICHUS.

Yro kacaeTcs IpaBOBOM CTPATETUH, TO B LIEJIOM I10J] HEI0 MOX-
HO IIOHUMATh «HEJETATU3UPOBAHHbIN IJ1aH JAEATELHOCTH (BO3-
JEWCTBHUS), OCYLLECTBIISIEMOIO C LIEJIbI0 U3MEHEHUS CYLIECTBY-
IOLIETO MpaBa U MPOUCXOSAIIMX B MPABOBOM KU3HU MPOLIECCOB
B COOTBETCTBUM C 3apaHee CKOHCTPYMPOBAHHOW UI€aJIbHON MO-
J€JIbI0, OTPAXKAIOLIEN ONPENEIEHHOE COCTOSIHAE JEUCTBYIOILETO
1paBa M MMPaBOBOW MPAKTUKK» 3.

IIpaBoBas crparerus, kak ormevaer IO.E. Ilepmsakos, npen-
CTaBJISIET COOOM TaKKe «OCOOBIN TUIT KOMMYHHKAITIH, B KOTOPOM

13 Ipakuna M.H. [IpaBoBble cTpaTerry Kak UCTOYHUK Pa3BUTHS COBPEMEHHOTO
npasa. ucc... kaua. opua. Hayk. M., 2016. — C. 55.



CyOBEKT IpaBa pearupyer, T. €. BCTyIaeT BO B3aMMOJICHICTBUE B
CHUTYyalluu HeonpeaeaeHHocTy. [IpaBoBas cTparerus npejHa3Ha-
YeHa JJ1s1 GOpMUPOBAHUS YCIIOBHIA PABOBOTO OOIIEHU S, IEPBO-
Ha4aJIbHO OHA 3asIBJISIET O ceOe B aKTe MTPABOBOM apTUKYJISLIUU U
BBIOOpPE IOPUINYECKUX KOHCTPYKIIUN» 4.

B Hacrosiiiee BpeMsi MOXKHO CO BCEil YBEPEHHOCTBIO YTBEp-
KJaTh, 4To 0OIast AJs1 OOJBIIMHCTBA CTPaH MHpa CTpaTeruye-
CKasl YepTa IPaBOBOTO PETYJIMPOBAHU S MOHOIOJIMUCTUYECKUX OT-
HOIIEHUI COCTOUT B TOM, YTO MOHOIIOJIMM CUUTAIOTCS MpeaMe-
TOM I0PUJMYECKOTO CACPKUBAHUS U MPOTUBOEHCTBUS; B Kaye-
CTBE HOPMAJILHOTO COCTOSIHUSI 9KOHOMUKH JIEKJIapUPYyeTCsl KOH-
KyPEHTHBII PBIHOK; COOTBETCTBEHHO, 3aKOHOAATEIbCTBO MCXO-
JWT U3 HEOOXOMMOCTH BBE/ICHNUSI TEX MJIM MHBIX IPABOBbIX OT'pa-
HUYEHU B OTHOIIEHWH CYOBEKTOB MOHOMOMMCTUYECKOW [es-
TEJIbHOCTH.

B ocobGeHHOCTH HamIAJHBIM 3TO CTAHOBUTCSI Ha IPUMEpe ro-
CyJapcCTB, IIe JUIMTEIbHOE BPEMS CYIIECTBOBAJ COLIMAINCTUYE-
CKHUI CTpPO#i € €ro rocy/1apCTBEHHbIM MOHOIIOJIM3MOM U JIO CEro-
JHSIIHEro JHSI COXPAHSIOTCS CUJIbHBIE JIEMEHTbI COLMAIUCTH-
YECKOU SKOHOMUKH.

Tax, B Kuraiickoit HaponHoit Pecniyonuke 1 aBrycra 2008 ro-
Jia BCTYNUJI B crily 3akoH «O POTUBOIENCTBUM MOHOMOIHSIM»
ot 30 utomns 2008 roaa, esisiMy NPUHATUS KOTOPOTO, B COOTBET-

14 Iepmskos 10.E. [IpaBoBeie cTpaTerny Kak KOMMYHHUKaTHBHbBIE MOJEIH: IPoOIe-
Ma onmcanus. // V3Bectus Belcmmx y4eOHBIX 3aBeneHuil. [IpaBosenenne. 2014. Ne 5.
—C. 73.



CTBUH CO CT. |, SIBJISIIOTCS MPEIOTBpAIlIEHUE 1 HEIOMYIIIEHUEe MO-
HOTIOJIUCTUYECKON AeSITeJIbHOCTH, 3alUTa PA3BUTHSI KOHKYPEH-
1IUM, CO3[]aHUE YCJIOBUM JJIs1 SKOHOMUYECKOM JIeSITETbHOCTH 1.

['oBOpsi 00 OCHOBHBIX MOJEISAX TOCYIApPCTBEHHOTO perysiu-
poBanusi MoHomnonui, M.B. KHs3eBa Bbiesser, B YaCTHOCTH,
JIBa BO3MOJKHBIX ITOAXOHA B 3aBUCMMOCTH OT TOTO, Ha 4TO Ha-
MPaBJIEHO 3aKOHOMATEIbCTBO O KOHKYPEHIMM, a UMEHHO KOH-
ETIUH «BJIACTH HaJl PHIHKOM» M «T'OCIIOZICTBA PhIHKa»: «BiacThb
HaJl PHIHKOM — 3TO CIIOCOOHOCTh WU3MEHSTH IICHBI, HE MMPUIH-
HsIs yriepOa KOJIMUYECTBY MPOJIak, YTO B OCHOBE CBOEH CBSI3aHO
C OTCYTCTBUEM aJIbTEPHATHB. 3aKOHBI O KOHKYPEHIIMU, UCXO/I -
1€ U3 KOHIICTIIIUY BJIACTH HaJ ppIHKOM U 3(P(EeKTUBHOCTH, PY-
KOBOJICTBYIOTCSI 3a00TOM O OarococtostHum norpedutens. ['oc-
TIOJICTBO PHIHKA 3aBHUCHUT OT aOCOTIOTHBIX Pa3MEPOB MOCTABIIUKA,
€ro CBsI3el ¢ MOTPeOUTENAMU U TIOCTABIIUKAMU, CIIOCOOHOCTH
OIpeeNATh IKOHOMUYECKYIO KU3HECTIOCOOHOCTh CBOUX TOPrO-
BBIX MAapPTHEPOB. 3aKOHBI, OCHOBAHHbIE Ha KOHIIEHIUM TOCIO/-
CTBa PBIHKA, Yallle CTyKaT 3alliuTe KOHKYPEHTOB, YeM Ipoliecca
KOHKYPEHIH» 6.

AHanm3 pa3IMuHBIX MOjiesield MPaBOBOTIO PETyTMPOBAHUS MO-
HOITOJTUCTUYECKUX OTHOIICHHWH MOKa3bIBaeT, YTO IMPH OOIIEN X
«aHTUMOHOIIOIBHOI» HAIIPaBJIEHHOCTH (KOTOpasi, BIPOYEM, MO-
’KET BBICTYIATh U B UHBIX TEPMUHOJIOTUYECKUX OOO3HAYCHUSIX)

5 Cm.: Aprembena FO.A. [IpaBoBoe perynupoBaHye aHTUMOHOIIONBHOM AeSTENbHO-
cru B Kuraiickoit Hapogaoit Pecrryormike//FOpuamdeckas Hayka. 2014. Ne 2. — C. 148.

16 Knsasepa M.B. AHTUMOHOMO/bHAS MOAUTHKA B Poccun. M., 2008. - C. 106.



OHAa MOET HAJIeJISATbCS COBEPIICHHO Pa3IMUHbIM CMBICJIOM.
Ilepévim (B MCTOPUYECKOM IUIAHE) BAPUAHTOM AHTUMOHO-
NOJILHOTO PEeryJiupOBaHUsl SIBWIOCh TaK Ha3blBAEMOE «aHTH-
TPECTOBCKOE 3aKOHOJ/IATeIbCTBO», BO3HUKIIEe B COeIMHEHHBIX
[lItatax AMepuku B koH1e XIX Beka v PeICTaBJIEHHOE, B 4aCT-
HoctH, 3akoHoM Illepmana 1890 r., 3akonom Knenrona 1914 r.,
3akoHOM 0 PenepanbHON TOpropor komuccuu 1914 r. u noce-
JOYIOLIMMU MHOTOUMCIIEHHBIMU 3aKOHOJATEIbHBIMY aKTaMH.

Kax u3BecTHO, K OCHOBHBIM OCOOEHHOCTSIM MEPBOHAYATIBHON
MOJIE/IA AHTUTPECTOBCKOTO 3aKOHOJATENILCTBA OTHOCUIIUCH CJie-
Jylouye:

— BO-TIEPBBIX, B KAUECTBE OCHOBHBIX (POPM MOHOMNOIUCTUYE-
CKOM JICSATENIbHOCTH PAacCMaTPUBAJIOCh CO3/IaHUE OO0bETUHEHUI
WJIY CTOBOP, HAITPABJIEHHBIE HA OI'PaHUYEHHE TOPrOBJIM WM KOM-
MepUUH MKy HeCKOIbKUMU IiTatamu (pasznen I 3akona Illep-
MaHa)'7;

— BO-BTOPbIX, aHTUTPECTOBCKOE 3aKOHOAATENILCTBO OCHOBBI-
BAJIOCh Ha OE3yCIIOBHOM 3aIipeTe MOHOMOMMCTUYECKON esITeNb-
HOCTU HE3aBUCUMO OT ee (PaKTUUECKMX MOCIEeICTBUIl; KaK OTMe-
yaet [I. ApmenTaHo, «MuHUMYM A0 1911 roga cyneOHas mpakTu-
Ka npuMeHeHus 3akoHa lllepmana He Mesna HUKAKOro OTHOIIIe-
HUSI K PETbHOM JIeSITeTbHOCTH OOBHHSIEMBIX KOPIIOpALIUH, WITH,
JPYTMMU CJIOBaMU, K BBISICHEHUIO TOTO, JEUCTBUTEIBHO JI MMe-

17 CwM., Hanipumep: KuakoB O.A. 3aKOHOAATENBCTBO O KAUTAIMCTUYECKUX MOHO-
nonusix//V36pannsie Tpyasl. M., 2006. — C. 524.



JIO MECTO «3aBBIIIIEHUE LIEH»» '8,

Bmopasi, 6onee O3aHSs IO BPEMEHH CBOETO TOSIBJICHUS] MO-
JIeJTb TIPABOBOTO PErYJIMPOBAHUS MOHOTIOTMCTUYECKUX OTHOIIIe-
HUU XapakTepHa [ cTpaH 3anagHou EBporibl U, B 4aCTHOCTH,
oTpa3wjach B aHTUMOHOMNONBHOM TipaBe EBpomnerickoro Coo6-
IIeCTBa.

Tak, B1.1 c1.81 Joroopa, yupexaatoiero Esponenickoe Co-
obmectBo (Pumckoro goroBopa), ot 25 mapra 1957 r. comep-
JKUTCS 3aIpeT JIIOOBIX COTIAIICHUN MeX Ty PeIPUsTUSIMU, pe-
IICHUI, TIPUHSATHIE O0BEJMHEHUSAMU MPEINPUATUI, U KapTelib-
HOW MPAKTUKHU, KOTOPbIE UMEIOT CBOEH 1IEJIbI0 UK Pe3yJIbTaTOM
NpeJOTBpallieH’e, OTPAHNYEHNUE WM HAapyIlIEHUEe KOHKYPEHLIMU
BHYTPY OOIIIEr0 PhIHKA, B YACTHOCTU, TeX AEUCTBUU, KOTOPbIC
3aKJII0YAIOTCS B TOM, YTOOBL: (PUKCUPOBATh MPSMO UJIM KOCBEH-
HO IIEHBl KYIUIM WIA MPOAAKU WIA JPYTrue YCJIOBUSI TOProB-
JIM; OTPAHNYMBATh WM KOHTPOJIUPOBATh IPOU3BOJCTBO, PhIHKH,
TEXHUYECKOE PAa3BUTHE WM KalUTATIOBIOKEHUS; PACIPEAEsATh
PHIHKH WM UICTOYHUKH CHAOKEHUST; TPUMEHSITh HEOJTHAKOBbIC
YCJIOBHSI K PABHOIIEHHBIM CJIEJIKAM C IPYTMMHU TOPrOBBIMU MaPT-
HEepaMHu, CTaBsl UX TEM CAMbIM B HEBBITOJIHBIE YCJIOBUSI KOHKYPEH-
11K, 00YCJIOBJIMBATh 3aKTI0UEHNE KOHTPAKTOB MPUHSATHEM NapT-
HepaM JIOTIOJTHUTEITLHBIX 00513aTeJIbCTB, KOTOPHIE, IT0 CBOEMY Xa-
paKkTepy Wi B COOTBETCTBUU C TOPrOBOM MPAKTUKOM, HE CBS3a-
HBI C IIPEIMETOM ITUX KOHTPAKTOB.

Bwmecre ¢ Tem, kak crieayer u3 1.3 Tou ke cT.81, TaHHBIN 3a-

18 ApmeHnTaHo JI. AHTUTpacT NpOoTUB KOHKYypeHuuu. M., 2005. — C. 26.



NpeT JICHCTBYET ¢ MHOTOUYMC/ICHHBIMUM UCKJIIOYEHUSIMH, B YacT-
HOCTHU, He TIPUMEHSIETCS K TeM COIJIAIICHUSIM W MTPAKTUKaM, KO-
TOpBIE CIOCOOCTBYIOT YTy UIIIEHUIO TPOU3BOJCTBA WJIH pacIpesie-
JIEHU S TOBAPOB, TEXHUYECKOMY MM SKOHOMUYECKOMY TpOrpec-
Cy, TIPEIOCTABJISIIOT TIOTPEOUTENISAM CHPABEUTUBYIO OO TIOJY-
JaeMbIX OJyiarojiapst 3TOMY BHITOIl ¥ TIPY 9TOM HE HAJIAraloT Ha
3aMHTEPEeCOBAHHbBIC PEIPUSTHS TAKHE OTPAaHUUCHUS], KOTOPbIS
HEe SBJISIIOTCSI HEOOXOMUMBIMU /151 JOCTHKEHUS ITUX LieNiel, He
NIPEIOCTABJISIIOT STUM MPEANPUATUSIM BO3MOKHOCTh OrPaXkIaTh
OT KOHKYPEHIIUU CYIIECTBEHHYIO YacTh MPOIYKTOB, O KOTOPBIX
UJIeT peyb.

Takum 06pazoM, K 0COOEHHOCTSIM €BPOIEHCKON MOJIENU Tpa-
BOBOTO PEryJIMPOBaHUSI MOHOIIOJIUCTUIECKUX OTHOIICHHUI MOX-
HO OTHECTH:

BO-TIEPBBIX, OOYCJIOBJIIEHHOCTD 3arpeTa MOHOIMOJHI UX Hera-
TUBHBIMH TIOCJIC/ICTBUSIMU B BUJIE TTPEJOTBPAIIICHUS WU Hapy-
IIEHUsI KOHKYPEHIINHY;

BO-BTOPBIX, HAJIMYKE VICKJIIOYCHUH U3 OOIIEro 3arpeTuTeib-
HOTO peXuMa, T. €., IO CYIIECTBY, JIOIMYIIeHHe MOHOIIOIUCTHYE-
CKUX MIPAKTHK B CITy4ae, €CJIM OHU MPU3HAHBI SKOHOMHUECKH Iie-
JIeCOOOpa3HBIMHU.

B cootBeTcTBUM ¢ 3TUM, KaKk OTMeYaeTcs B JIUTeparype, ec-
JM A1 aMEePUKAHCKOTO 3aKOHOJATEIbCTBA XapaKTepeH MpHH-
LWIT «3alpelieHnst MOHOIMOIMK», TO K €BPOINENCKOM CTpaTeruu
NPABOBOTrO PEryJMpoBaHus Oojiee MpUMeHnMa (HOpMYJIMpOBKa



«KOHTPOJIb 37I0yNOTpeOIeHu» 1°.

CnoxuBinascsa B coBpeMeHHoOU Poccum crparerndeckass Mo-
JeJTb TIPABOBOT'O PETyIMPOBAHUST MOHOTIOJIUCTUYECKUX OTHOIIIE-
HUM, OE3yCIIOBHO, [0 BCEM XapaKTepUCTUKaM 3HAYUTENILHO OTH-
ke K eBPOMerCKOMY, HeXel K aMepUKaHCKOMY 00pasiry.

CoOCTBEHHO, MOKHO JJake BBICKA3aTh MPEIIONIOKEHHNEe, UTO
caMO HaMMEHOBAHHE «aHTHUMOHOIIONIBHOE 3aKOHOJATEILCTBO»
npuMeHuTebHO K Poccuu mipencrasiser coboit He Oosee uem
YCIIOBHOCTb. PaiiikaibHOrO 3arpera MOHOIOUMA, TOOOHOTO aH-
TUTPECTOBCKOMY 3akoHoparenbcTBy CIIIA, poccuiickast mpaBo-
Basi CUCTeMa He yCTaHABJIMBaeT.

HecmoTpst Ha TO, YTO MOAOOHBIN OOIIMIA 3ampeT Bpoae Obl
umeeT Mecto B Koncrurymu Poccuiickoin denepanuu (c1.34),
ero (hOpMyJIMPOBKA B JEUCTBUTEIBHOCTH SIBJISICTCS JOBOJIBHO
paciuibiBYaTOM. JlecTBUTEINBHO, 4.2 cT.34 racurt: «He gomycka-
€TCsl SKOHOMUYECKas IeSITeIbHOCTh, HarpaBJIeHHas: Ha MOHOIIO-
JIM3AII0 ¥ HeJOOPOCOBECTHYIO KOHKYPEHIIHIO». M3 3TOro Mox-
HO CJIeJIaTh BBIBOJI, UTO C OTPEJIEIEHHOCTBIO 3aIPEIaeTcsl JIUIIIb
Takasi MOHOTIOIM3AIIMS, KOTOpasl SIBJISIETCS Pe3yJIbTaTOM Cyryoo
9KOHOMHUYECKHX IPOIIECCOB, HO BOBCE HE MCKJIIOUAETCS €€ OCy-
IIECTBJICHUE B Pe3y/IbTaTe Mep MOJUTHUYECKOTO WII IPAaBOBOTO
xapakrtepa. [lonTBepkIeHneM MOTYT CITYKUTh MOJIOKEHUS psifa
3aKOHOJATEIILHBIX aKTOB, JIETAJIM3YIONIMX BBe/ieHre B Poccuu ro-
CylapCTBEHHBIX MOHOIIONHIA, HanipuMmep: «['ocyaapcTBeHHast Mo-

9 Cwm.: Kycakuna O.H., Mumenko B.M. AntumoHomnosnbHas nonutuka Poccun.
Cragspornosp, 2007. — C. 34.



HOITOJIMSI Ha TIPOM3BOJICTBO U (MJIM) 0OOPOT STHJIOBOTO CIHP-
Ta, JIKOTOJIBHOU Y CIMPTOCOAEP AN POLYKIIMMA HA TEPPUATO-
pun Poccuiickort ®enepanii MOXET BBOIUTBCS (heAepabHbIM
3akoHOM» (CT.4 PemepasibHOro 3akoHa ot 22 HOsIOps 1995 r.
Ne 171-®3 «O rocygapcTBEHHOM PEryIMpOBaHMM ITPOU3BOICTBA
1 000pOTa TUIIOBOTO CMUPTA, AJTKOTOIBHOM U CIIMPTOCOAEPKA-
miedl NpoAyKUMU U 00 OrpaHUYeHUH MOTpedseHus (pacuTus)
AJIKOTOJIbHOH MPOIYKITM» )2,

Ba3oBblii UCTOYHUK AHTUMOHOIOJBHOTO 3aKOHOJATENIbCTBA
Poccuiickoit Penepaivu — PenepasbHblid 3aKOH OT 26 U0
2006 1. Ne 135-®3 «O 3ammte KOHKYpEHITUI»>! — Ka3aaoch Obl,
BITIOJTHE MOCJIEI0BATENIEH B CBOEM 3allPELIEHUH MOHOIIOJIMCTHYE-
cKoi aesTenpbHOCTU. OTHAKO OoJiee MPUCTATbHBIN aHAIM3 TIOKa-
3bIBACT, YTO 9Ta MHUMAasl IOCJIEAOBATEIbHOCTb OKa3bIBAETCS BO3-
MOKHOH JIUIIb Onarofapsi crieliuuyeckom, KpaiHe y3KOi Tpak-
TOBKE CaMOTO MOHATUSI «MOHOIOIUCTUYECKAs». [lelCTBUTEb-
HO, B cootBercTBUM C U. 10 c1.4 3akoHa «O 3ammre KOHKY-
PEHLIMN», IOl MOHOIIOJIUCTUYECKOU IEATEIEHOCTBIO TIOHUMAET-
cs1 3710yTOTpedIeHNe XO3SICTBYIOIIMM CYOBEKTOM, TPYIIION JIUIT

20 DenepanbHblii 3ak0H 0T 22 HOA0ps 1995 1. Ne 171-03 «O rocygapcTBeHHOM pe-
TYJIIPOBAHUY TIPOU3BOZICTBA U 000POTA STHIOBOTO CIIMPTA, AJIKOTOJIBHON U CITHPTO-
colepKaltel MPOIYKIMH M 00 OrpaHIYeHHH MOTPeOIeH s (PaCIIUTHSI) aTKOTOIBHOM
npoaykuum» // Cobpanue 3akoHonmatenbctBa Poccuiickoit ®eneparmu. 1995. Ne 48.
Cr. 4553.

A PenepanbHblii 3akoH 0T 26 miona 2006 1. Ne 135-03 «O 3alure KOHKYypeH-
1mn»//Cobpanue 3akoHomatenscTBa Poceriickoit ®enepanmm. 2006. Ne 31. Y. I. Cr.
3434.



CBOMM JOMUHUPYIOIIUM TTOJIOKEHUEM, COIJIAIIEHHS WM COTJIa-
COBaHHbIE JICVICTBYS, 3alPEILIEHHbIE aHTUMOHOIOIBHBIM 3aKOHO-
JaTenbCcTBOM. TakuM 0Opa3oM, 3anpeT MOHOTIOJIMCTUIECKOH Je-
SITeIbHOCTH MO JAHHOMY 3aKOHY HOCUT, COOCTBEHHO, TABTOJIOTU-
YeCKUi XapakTep, 00 MOHOMOJIUCTHUECKOW AeSATeTbHOCTh W3-
HAYaJILHO OOBSIBJICHBI BOBCE He JII0ObIe (hOpMBI CrOBOpa, 00b-
€IMHEeHUs1, IOMUHUPOBAHMS Ha PbIHKE U T. 1., a JIMIIb IPOTUBO-
IpaBHbIE, B T. Y. 37I0yNOTpedIeHre MPaBoOM, HEJOIYCTUMOE Ha
OCHOBaHHHU OOIIENPABOBHIX PUHITUTIOB.

OrtcytcrBue B Poccum o0rmero 3ampera Ha MOHOMOMHY TIOA-
TBEPKJAETCS] M HAJIMYMEM 3aKOHOJATENIbCTBA O €CTECTBEHHBIX
MOHOIIOJHSIX, KOTOPbIE PACIIEHUBAIOTCS YK€ HE KaK 3710yNoTped-
JIeHUe WM TIPaBOHAPYIIIEHUE, a KaK HOPMAJIbHOE U Aaxke Mpe-
MIOYTUTEJILHOE COCTOSIHUE PhIHKA (CT.3 PenepanbHOro 3ak0Ha OT
17 aBrycra 1995 rona Ne 147-93 «O ectecTBEHHBIX MOHONOJIN-
AX»)?2.

Crnemyer OTMETUTD, YTO OCJIO)KHEHHOCTh KOHKYPEHTHOW CU-
TyalMy HAJIMYMEM €CTECTBEHHBIX MOHOIOJIUI HE SIBJISIETCS CYTY-
00 POCCHIICKON OCOOEHHOCTBIO; B TEX WJIM MHBIX (pOopMax ecre-
CTBEHHbIE MOHOTIOJIMM CYIIECTBYIOT BO MHOTMX CTpaHax MHUpa;
Tak, B CoenuueHHbIx IlltaTax AMepuku, HECMOTPsI HA TEHJIEH-
LMIO K MICYE3HOBEHMIO €CTECTBEHHBIX MOHOIIOJIMIA, OHU MOKa CO-
XPaHSIOTCs, B YACTHOCTH, B c(hepax TeJeKOMMYHHUKAIIUIA U SHep-

2 PenepainbHblii 3ak0H 0T 17 aBrycra 1995 r. Ne 147-03 «O ecTeCTBEHHBIX MOHO-
nonusix»// Cobpanne 3akoHomaTenbeTBa Poceniickoit @eneparim. 1995. Ne 34. Cr.
3426.



ropacnpeaeacHus >>.

B cBs3M ¢ aHAJIM30M CTpaTerM4ecKMX OCHOBAHUM IPABOBO-
r0 peryJMpoBaHUs] MOHOMIOJIMCTUYECKUX OTHOIEHUI B Poccun
Ba)KHO OOpaTUThCS K CIEMaIbHOMY NOKyMeHTy — Crparervu
Pa3BUTHS KOHKYPEHIIMUA ¥ aHTUMOHOIIOJIbHOTO PETYIMPOBAHKS B
Poccuitckont enepanmu Ha nepuon 2013-2024 rr., yTBepkAeH-
Holl [pesuamymom PenepasibHOM aHTUMOHOMOIBHOW CITYKOBI
Poccun 03.07.2013 r. u oTpaxaoiiend NpuopUuTeETbl POCCUICKO-
'O rOCYy/1apcTBa B COOTBETCTBYIOIIEN cepe.

XapaktepHo, uTo B pazzeiie I «BeeneHue» JaHHOro JOKYMEH-
Ta, MO CYIIECTBY, IPSIMO MOJYEPKUBAETCS JBOUCTBEHHBIM, MPO-
MEXKYTOUHBIN XapaKTep MPABOBOIO PETYIMPOBAHMS MOHOIOIH-
cTUYecKux oTHoieHui B Poccun: «Pa3BuTrie COBpeMeHHOM KO-
HOMUYECKOU cpe/ibl B Poccrn n3HayaibHO MOCTaB/IEHO B 3aBUCH-
MOCTb OT CBIPbEBBIX, MEpPepadaTHIBAIOIINX, JIOTUCTUIECKUX MO-
HOIIOJIMH, CO3JAHHBIX B NIEPHUO]] COBETCKOM MHYCTPUAIUA3ALINN.

VIMEHHO MO3TOMY COCTOSIHME KOHKYPEHIIMM B POCCHICKOIN
SKOHOMUKE — HamOoJiee TOUYHBI WHAUKATOP YCIIEITHOCTH Phl-
HOYHBIX TIPeoOpa3oBaHMiA, CBOOOIB SKOHOMUYECKOW JIeSATE b~
HOCTHU Y PaBEHCTBA MPEANPUITUN BceX (POPM COOCTBEHHOCTH» 4.

Takoe ykazaHue Ha 3aBUCHMOCTb CaMbIX pa3IMUYHBIX OTpac-

23 Cm.: Maymunmkosa E.B. 3apyOesKHBIN OIBIT PEryTUPOBAHUS €CTECTBEHHBIX MO-
HOMOJIUI// DKOHOMUYECKHUH1 KypHa Briciiei Ko SKoHOMUKHU. 1998. T. 2. Ne 3. —
C. 350.

u Crparerusi pa3BUTHS KOHKYPEHLIMHM 1 aHTUMOHOIIOJIBHOTO perynupoBaHus B Poc-
cuiickoit Penepanyu Ha niepuon 2013 — 2024 rr.: yrB. Ilpesunuymom PAC Poccrun
03.07.2013//CIIC «KoncynsrantILmocs.



JIel POCCUMCKOM SKOHOMUKH OT UICTOPUYECKU CIIOKUBIIUXCS MO-
HOTIOJIMI KaK HAC/IEANs] COLMAIUCTUUECKOrO CTPOsi, pa3yMeeT-
Csl, CBUJIETEJIbCTBYET O HEBO3MOKHOCTH PaJMKAIbHON JIMKBUIA-
LIMM MOHOIIOJIMCTUYECKMX OTHOLIEHUM, BCIIEACTBUE YETO Pa3BU-
THe KOHKYPEHIIMHM HEN30€KHO PacCMaTpUBAETCsl He KaK MPOTH-
BOIOJIO)KHOCTh MOHOIMOJIMSIM, a KaK MapasulesIbHO CYILECTBYIO-
11asi peasbHOCTb.

Crparerusi pa3BUTUSI KOHKYPEHLIUM W AHTHUMOHOIIOJBHOTO
perynupoBanusi B Poccuiickoit ®epepaiuu Ha nepuon 2013—
2024 rr. 3aKperuisieT 4eTelpe NMPUOPUTETA AHTUMOHOIOJBHO-
IO peryJMpoOBaHMs: CO3JaHNE OIarONPUATHON MHCTUTYIIMOHAITb-
HOW W OpraHu3alMoHHOW cpelbl s 3¢¢EeKTUBHOM 3alTUThI
U Pa3BUTHUsI KOHKYPEHIINH; CHIKEHUE aMUHHUCTPATUBHBIX Oa-
PbEPOB, MPEMATCTBYIONINX Pa3BUTHIO U CBOOOTHOMY (DYHKITH-
OHUPOBAHHUIO PHIHKOB; OOecreueHre HeIUCKPUMHUHAIMOHHOTO
JOCTyMa MOTpPeOUTeNIel K ycIyraM eCTeCTBEHHBIX MOHOMOJUH,
opmupoBanmne 3(hpPeKTUBHBIX MeXaHU3MOB TaprooOpa3oBa-
HUS; CO3/IaHUE YCIIOBUM /1 3(P(PEKTUBHOM KOHKYPEHLMU MpU
pa3MeIleHny TOCYIapCTBEHHOIO U MYHHUIIMIIAIBHOTO 3aKasza U
peajim3aliuy Ha TOprax rocyJapCTBEHHOTO UMYILECTBA.

Oo0paiiaer Ha ceOs1 BHUMaHUE «yMEPEHHBIA» XapaKTep 9THUX
cTpareruveckux mpuoputetoB. COOCTBEHHO, «aHTUMOHOIIONb-
HOTO» COJIepKaHUsI B TOYHOM CMBIC/IE CJIOBA OHM HE UMeloT. B
YaCTHOCTH, OHM HE NIPEIIIONAraloT YCTPAaHEHU S WU J1axke CyIle-
CTBEHHOTO COKpAIlIEHUsI YMCJIa MOHOMOJIMI B POCCUMCKOM KO-
HOMUKe. Bosee Toro, Takoil IMyHKT, Kak «0OecTieueHre Heluc-



KPUMHHAIIMOHHOTO JIOCTYMa MOTpPeOuTeNiell K yciayram ecre-
CTBEHHBIX MOHOIIOJIMI1», YKa3blBaeT Ha TO, YTO B CTpaTeruye-
CKOU TIEPCIIEKTUBE TUIAHUPYETCS] COXpaHEHUE MOHOIOMCTHYE-
CKHUX sIBJIEHUH B 3koHOMUKe. XoT4 B 11.4 JI JI paccmarpuBaemon
Crpateruu u nipejaraetcsi OTMEHUTDh (peiepaibHbiid 3aKoH «O
€CTECTBEHHbIX MOHOMOIUSIX», 3[IECh K€ YTOUHSIETCS, UTO OIHO-
BPEMEHHO CJIe[lyeT BBECTH B 3aKOH O 3al[UTe KOHKYPEHIIUU TI0-
JIOKEHU ], TIpelycMaTpUBalolrie 0COOEHHOCTH ITOCYAapCTBEHHO-
O PeryJIMpoOBaHUsI JeSATETbHOCTA CYOBEKTOB €CTECTBEHHBIX MO-
Honoyid. B Tom ke 1m.4.1.1 ynoMuHaoTcs, B YaCTHOCTH, TaKUe
CTpaTerMuecKue Mephbl, Kak CO3JaHKe MPABOBBIX U IKOHOMUYE-
CKHE rapaHTUH JOCTYITHOCTH U KAUYecTBa YCIYT CyOBEKTOB ecTe-
CTBEHHBIX MOHOITOJIMH JIJIS1 IOTPeOUTEIeH.

Takum 00pa3om, cTpaTerusi MPaBoOBOrO PEryIMPOBAHUS MO-
HOTOJIMCTUYECKUX OTHOIIeHu! B Poccum xapaktepusyercs
HEKOTOpOW HeompeseaeHHOCThi0. HecMoTpss Ha craBiee Tpa-
JUIIMOHHBIM 00O03HAUEHWE «aHTHMMOHOIIOJIBHOE 3aKOHOIATEh-
CTBO», OOpbOa ¢ MOHOTIONIMSIMU WJIA CTPEMJIEHUE K MX yIpas3/-
HEHMIO B KAYeCTBE OCHOBHBIX HAMpPaBJIEHU! MPABOBOM MOJUTH-
KM POCCHUMCKOIO roCyJapCcTBa HE MPOCIIEKUBAIOTCS, BCIEICTBUE
Yero OHa TSATOTEET He K CTPATervy «3arpelieHrst MOHOITOMUI»,
cBoiicteeHHoM 151 CIIIA, a ckopee K MOZIENI «KOHTPOJIS 3a MO-
HOTIOJIUSIMU», CJIOKUBIIEHCS] B EBPOINEUCKON MPAKTHKE.

3arper MOHOIOIU3AUH, TI0 CYyTH, CBOAUTCS K HEAOMYIIEHHUIO
pacuIpeHust MOHOIOJIbHBIX chep SIKOHOMUKU, — U TO JIUILIb ITPU-
MEHHUTEJTHHO K JIEUCTBUSIM CAMUX CyOBhEKTOB PHIHKA, UTO B IIEJIOM



HE WCKJTI0YAEeT BBeJIeHNEe MOHOIIOJIHIA PellieHueM rocyJapcTa, —
a TaKXke CACPKUBAHUIO HEKOTOPBIX KpalHUX (DOPM 3710ynoTped-
JIEHUs1 MOHOTIOJIMCTUYECKUM TOJIOKEHUEM.

Crparerusi mpaBoOBOrO PeryJupOBaHUsT MOHOTIOJIMCTUYECKUX
oTHoIIeHu B Poccum cerofHsi HOCUT KOMITPOMUCCHBIN Xapak-
Tep U, TI0 CYTH, HalpaBjieHa He Ha TIOJIHOE BHITECHEHUE MOHOIIO-
JIVIiA U3 SKOHOMMKW, a JIMIIh Ha TOUCK OalaHca KOHKYPEHTHBIX U
MOHOIIOJIUCTUYECKUX SIBJICHUI.



1.3. CocTosiHue paBoBON
noautuxku Poccun B cpepe
MOHOIIOJHCTHYECKOH JIeATEeJIbHOCTH

[IpaBoBOE YNOpsI04EHUE SKOHOMUYECKUX OTHOIIIEHUM, CBS-
3aHHBIX C JESTEIbHOCTBI0O MOHOIMOJMIA, CTaJI0 OMHUM U3 HanOo-
Jiee TIOCTOSIHHBIX CTPAaTerMuecKUX HalpaBJeHUN TOCYdApCTBEH-
Hou nonuTuku B Poccuu enie 1o momenTa pacnaga CCCP u Bo3-
HUKHOBEHHMSI HOBOM POCCUMCKOW rocygapcTBeHHOCTU. Bmecre ¢
TEM Ta CUCTEMA IIPABOBBIX AKTOB, B MIEPBYI0 OUYEPEb 3AKOHOAA-
TEJIbHbIX, KOTOpasi SIBJISIETCS OJIHOBPEMEHHO M OCHOBAHUEM, U
PE3YJIbTATOM 3TOU JIEATENbHOCTH TOCYJapCTBa, HEU3MEHHO CTa-
HOBUTCSI TIPEIMETOM CEePbE3HON KPUTUKHU, TPUUYEM, YTO HAHOO-
Jiee XapaKTEpPHO, HE TOJBKO CO CTOPOHBI MPEICTaBUTEIIEN Hay-
KU, IPEANPUHUMATENILCTBA U IPYTUX UHCTUTYTOB I'PAKAAHCKOTO
0OIIIECTBa, HO U CO CTOPOHBI T€X CAMbIX TOCYJAaPCTBEHHBIX Opra-
HOB, KOTOPBIE HAJIEIEHBI B JAHHOM c(hepe CrielMaIn3upOBaHHON
KOMIIETEHLIME.

st Toro, 4ToOBl KCCIE0BATh COCTOSIHUE IIPABOBOM CHCTEMBI
B LIEJIOM U OT/IEJIbHBIX €€ JIEMEHTOB HE TOJILKO Ha YPOBHE OIUCA-
HUS, HO U B IUIaHE BHIPAOOTKY UJIEH 110 ee COBEPIIIEHCTBOBAHUIO
Y Pa3BUTHIO, MOJIE3HBIM HAYYHBIM MUHCTPYMEHTOM MOXKET CITy-
’KUTb IOHATHE «IIPaBOBasi MOJUTUKa». OHO, B CBOIO OU€pe/lb, SB-
JISIETCS1 OCHOBOU TEOPETUKO-TTPUKIIAJHON KOHLIENINH, B paMKaXx



KOTOPO¥ Camo IMPaBO MOTy4aeT OCOObIH, OTIMYAOIINIACS OT Tpa-
JIMIIMOHHOTO, croco0 paccMoTpenust. He ciryyaiiHo ere B fope-
BOJIIOIIMOHHOM 1IMBUJIMCTUYECKOW JIUTEPAType «IOJUTHKA Mpa-
Ba» BBIJEJISIACh KaK OCOObIN acleKT HAYYHOTO MCCIIEI0BaHUs,
OTJIMYAIOIIHUIACS OT IOTMBbI, UJIH OT «HAYKHU MO3UTUBHOTO TIPaBa»,
CBOEH HAINpaBJIeHHOCTHIO HAa BBHIPAOOTKY 3aKOHOHATEJIbHBIX HO-
BEJUT ¥ BOOOIIE HA U3MEHEHHE JISHCTBYIOIIEro Mmpasa .

C npakTUYeCKOW TOYKHM 3PEHUs MJes MPaBOBOM MOJIUTHKU
0COOEHHO UMITOHUPYET MPUCYIIUM €l aKIIEHTOM Ha eIUHCTBO,
MOCJIEIOBATENIbHOCTh M TUIAHOMEPHOCTh IPUHUMAEMBIX pellie-
Hui. Tak, A.B. Majibko MOHMMAaeT MPaBOBYIO MOJUMTUKY KaK
«HAY4YHO OOOCHOBAHHYIO, TIOCJ/IEIOBATENIbHYIO M CUCTEMHYIO Jie-
SITEJIBHOCTh TOCYAAPCTBEHHBIX OPTaHOB M MIHCTUTYTOB I'PaKJaH-
CKOro 0o01mecTBa 1o co3aanuio 3h(eKTUBHOrO MeXaHU3Ma Ipa-
BOBOT'O PEryJIMPOBaHUS, MO LIMBUJIM30BAHHOMY HCIIOJIb30BAHUIO
IOPUINYECKUX CPE/ICTB B JOCTMKEHUU TaKUX 1iesel, Kak HarnOo-
Jiee MmojiHoe oOecrieueHre MpaB M CBOOOJI YeJIOBeKa M rpaka-
HUHA, (pOpMUPOBAHUE ITPABOBOU I'OCYJAPCTBEHHOCTH U BBICOKO-
r'O YPOBHS IMPABOBOM KYJIBTYPHI U TIPABOBOM JKM3HK OOIIIECTBA U
JIMYHOCTU»2C.

B TakoM BuAe KOHUENIMsS MPaBOBOW MOJUTUKHU MPEACTaB-
JSieT cOOOUM TeopeTHUecKoe OTPaKeHUE BIOJHE MPAKTUYECKO-
IO YCTpPEMJIEHUSI — OT Pa3pO3HEHHBIX M MMIIPOBU3MPOBAHHBIX

% Cwm., Hanipumep: Terpaxurtkuii JI. [TpaBa [oOOpOCOBECTHOTO B IEblia Ha TOXOIbI
C TOUKU 3pEHHSI IOTMBI ¥ TIOJIMTUKHU rpaxkaaHckoro mpasa. CII6., 1897. — C. 383-384.

26 Masbko A.B. Teopust npaBosoil nomruku. M., 2012. — C. 34.



Mep, 4acTO MPOTUBOPEYAIIIHX JIPYT APYTY, K MOCTPOSHUIO 00IIen
CTpaTeruu MpaBoOBOrO PEryJIMpPOBaHUS B LIEJIOM U B KakKI0U OT-
JebHOM chepe OOIIEeCTBEeHHBIX OTHOIIEHWIA, B YaCTHOCTH.

C y4yeTroMm 3THX XapaKTepUCTHK, IPaBJa, BOZHUKAET HEKOTO-
pasi HeONPEAEIEHHOCTh — B KAKUX CIy4asiX MOXKHO TOBOPUTh O
IIPaBOBOM IMOJMTUKU KaK YK€ COCTOSIBILIEMCS SIBJIEHUH, A B Ka-
KHX — JIMIIb KaK O MPOEKTe WM MOkKeTaHUH. DTa npodiemMa uc-
CJIEI0BAJIACH, B YACTHOCTH, B.A. PyIKOBCKMM, KOTOPBIN ITPULLIES
K BBIBOJLY, 4TO TOAOOHBIE COMHEHUSI OOYCIIOBJIEHBI 3aBBIIIIEHH-
eM TpeOOBaHMI K ITPABOBOM MOJIMTHUKE: «3a YTBEPKICHUEM, UTO
«B Poccum HeT mpaBoBO# MOJMTUKW», B CYIIIHOCTH, CTOUT JIUIIIb
npusHaHue Toro ¢pakra, yto B Poccun HeT nmpaBoBOW MOJIUTH-
KU OIPE/IETIEHHOr0 KauecTBa, COLIMATIbHOW HAlpaBIEHHOCTH U
T. 0.»%7

27 Pynkosckuii B.A. IIpaBoBas nonutuka u ocymecrsienue npasa/Ilog pen. H.H.
Borienko. Bonrorpan, 2009. — C. 118.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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