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AHHOTaAIUSA

IlaHHOC U3JaHUC TIPEACTABJIACT CO60ﬁ NeEpBoOC B OTEYECTBEHHOMN
HpaBOBOfI HAyKE€ KPYIMHOE HAYYHOE€ HCCIECNOBAHUE TEOPETUUCCKHUX
BOIIPOCOB HEOCHOBATEJIbHOT'O O6OFaH.[eHI/IH. ABTOPOM NpEAJIOKEHO
CBOE BUIOCHUEC CyHIHOCTH 0THOH.ICHPIfI, BO3HHUKAIOIINX n3
HEOCHOBATEJIBHOI'O O60raH_ICHI/IH, OTJINYHOE OT JOKTPUHAJIBHOI'O
I1oaxoaa. B pa60Te MPEAJIOKEHO PCIICHUC 6OJ'[I>H_II/IHCTB8. CIIOPHBIX
BOIIPOCOB OTEYECTBEHHON TEOpUHU U TMPAKTUKHU HEOCHOBATEJIBHOI'O
060FaLLICHI/IH, OCHOBAHHO€ Ha FJTY6OKOM AHaJIN3¢€ 06]J_ICTCOPCTI/I‘ICCKI/IX
BOIIPOCOB O6H3aTCJ'[bCTBCHHOFO IpaBa. LIepe3 MNOCTPOCHUE TEOPUN
HUCIIOJIHEHU A KOHIUKIIMOHHOI'O O6H3aT6J'II>CTBa AdBTOpP pPACKPbIBACT
CymIieCTBO HEKOTOPBIX KaTCFOpI/Iﬁ HWHCTUTYTa HEOCHOBATEJILHOI'O



oOoraIteHusi, OTHOCUTEJIbHO KOTOPHIX JI0O HACTOAIIEr0 BpPEMEHU
OTCYTCTBYET UETKOCTh UX OIpeJe/IeHNs B BUAY UX MAJION3yUYeHHOCTH.
Wsnanve mnpenHazHaueHO Ui TIperiofaBateliedl, acIupaHTOB,
CTYICHTOB IOPUJUYECKUX BY30B U (DaKyJbTETOB, MPAKTUKYIOIIMX
IOpUCTOB.
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Haraabpa 'enHaaLeBHaA
Coaomuna
O0sa3aTeJLCTBO U3
HEOCHOBATEJLHOI0
o0orameHuda:
MOHSATHE, BHIbI,
MEeXaHNn3M BO3MeNeHUs

BBeneHnne

Kapnunaneabie mpeoOpa3oBaHusi BCed SKOHOMHKH CTPaHbI
B Hauyasie 90-X rogoB MoTpedoBaIM TAKOTO ke KapAWHAILHOIO
npeoOpa3oBaHKsl BCEr0 POCCHUMCKOro 3akoHomarenbcTBa. Oco-
OyI0 3HAUUMOCTb TIPU STOM MPUOOPENU TTPABOBbIE UHCTUTYTHI,
CMOCOOHBIE KAKMM-JIMO0 00pa3oM YMOpSIIOYUTh MPOHUKHOBE-
HHE TOBAPHO-JICHEKHBIX OTHOIIEHUI MPAKTUYECKU BO Bce ce-
Pbl KU3HEACSATELHOCTU. DKOHOMUYECKHUE pedOpMbl TTO3BOJIU-
JI IHAYe TTIOCMOTPETh He TOJBKO Ha BOIPOCH OOOTAIeHUs KaK
TaKOBOTO, KOIZIa Y KaXJI0ro JOOPOCOBECTHOTO CyOBEKTa MpaBa



MOSIBUJIACH 3aMHTEPECOBAHHOCTh B MAKCUMAILHOM yBEJTMUEHUN
CBOMX JIOXOZIOB, HO TaKKe M Ha MPOOIEMBI MTPOIiecca HEOCHOBA-
TEJIHOTO 00OTaIeH s, KOT/a TAKOBbIE CTaJIM OMOCPEI0BaTh T0-
YTH BECh TPakJAHCKHIA 00OPOT, B YACTHOCTU chepy coBeple-
HUS TPaXAaHCKO-TIPABOBBIX CEJIOK, 3aIlIUTH MpaBa COOCTBEH-
HOCTH.

[TpoGneMbl HEOCHOBATEIHHOTO OOOTAIIIEHUsT KaK TeopeTHYe-
CKHMe, TaK M MpaKTHUYecKue Bcerjga Oosiee WM MeHee aKTUBHO
pa3padaThIBAIMCh OTEUECTBEHHOW NWBWIMCTUKOW. KOHAMKIM-
OHHOE 00513aTeNILCTBO OBLIO M OCTAETCS BAKHEUIIIMM CPEICTBOM
3aIUThI TPAKTAHCKUX TPaB, 8 THCTUTYT HEOCHOBATEILHOTO 000-
raiieHusi OXBaTbIBaeT cOO0I0 HE TOJMBKO MOJIOKEHUS, 3a(PUKCH-
poBanHble B 1. 60 ['paskaanckoro koaekca Poccuiickorn dene-
parym.

HecMmoOTpst Ha MOBBIIIEHHBIN HAYYHBIA MHTEPEC K KOHAWKIIU-
OHHBIM 00SI3aTENLCTBAM, O JIOCTATOYHOU Pa3pabOTaHHOCTH [IaH-
HOT'O MPABOBOI'O MHCTUTYTA B IUBWJIMCTUYECKON HayKe BCE ke
roBOpUTH He mpuxoautcsi. OOmre KaHAWAATCKUX JUCCepTallu-
OHHBIX WCCJIEJIOBAHUI 1O OTAEIbHBIM BONPOCaM KOHAMKIIMOH-
HBIX OTHOIIIEHUI caMo 110 cebe ellle He CBUIETENTbCTBYET O JI0CTa-
TOYHOM YPOBHE Pa3BUTHUSI JOKTPUHBI B cpepe Teoprur HEOCHO-
BaresibHOTO oOoramieHus. Tpedyiotcs (pyHaaMeHTaIbHbIE Teope-
TUUYECKHE UCCIIEIOBAHMS B JAHHOM HAIpaBJICHUH.

CrnocoOHOCTh  KOHIMKIIMOHHOTO 00SI3aTeNbCTBA BBICTYIATh
CaMOCTOSITEJTHHBIM CPEJICTBOM 3AIUTHI TPAXKTAHCKUX MPaB, HOP-
MBI, PEryJIMPYOIIUE ero MpUMEHEHHUE, AOMOTHSIIOT CIeIUalb-



HYIO [TPaBOBYIO PEIJIAMEHTAIIMIO MHBIX CIIOCOOOB 3aILUTHI U B Ha-
crosiiiee BpeMs ITPAKTUYECKA HUKEM He ocrapuBalorcsa. Bme-
CTe C TEM PETYJIATUBHbIE BO3MOKHOCTH KOHJUKLIMOHHOTO Tpe-
O0BaHUA O CUX IOP OCTAIOTCS HEOOOCHOBAHHO yMaJIEHHBIMU
10 CPAaBHEHHUIO C €T0 JEWCTBUTEIBHBIM HazHaueHueM. Mccneno-
BaTeJIbCKasl MBICIIb 3a PEAKUM MCKJIIOYEHUEM HE MPOCTUPAETCS
JJIbIlIE TOJIOKEHUH, C(OOPMYJIMPOBAHHBIX €€ B MEPUO], BBE-
JeHus B JiercTBue 4yactu Bropol I'paxnanckoro xopekca PP
KPYITHEWIIMM y4eHbIM coBpeMeHHOCTH A.JI. MakoBckum. Mex-
Jy TEM UMEHHO 3QJIOKEHHBIE 3TUM yUEHBIM IPEATIOCBUIKH (POP-
MHPOBaHUs1 HAYYHOU JAUCKYCCHM O CYIIECTBE KOHAUKIMOHHOIO
00s13aTeNIbCTBA JOJKHBI OBUIM CTaTh TEM OPUEHTUPOM, KOTOPBIH
MO3BOJIMJI OBl BBIBECTH TEOPHUM O HEOCHOBATEILHOM O0OTaIlleHUH
Ha HOBBIN YPOBEHb.

CerogHss mnpu peanus3allMid WHCTUTYTAa HEOCHOBATEJIbHO-
ro oOoraiieHusi Kak OXpaHUTEJIbHOIO MHCTPyMEHTa cyneOHast
NPaKTHKa BbIpaboTaia CBOM MOIXO/Ibl TOHUMAaHHSI TIOJIOXKEHUH O
HEOCHOBATEJIbHOM OOOTAIleHUH, HEKOTOPbIE U3 KOTOPHIX OTIIH-
YaloTCst 0cOO0M MPOTUBOPEUMBOCTHIO, UTO, B CBOIO OUepelb, 00Y-
CJIOBJIEHO C(pOPMUPOBABILIENCS TOKTPUHOU. B yacTHOCTH, peub
UJIeT O TIONIXOJe OMpeAeeHusl CYITHOCTA OOBbeKTa 00s13aTesb-
CTBa U3 HEOCHOBATEIHHOTO 0OOTaIIEHHs], CYIIECTBA UCTIOTHEHU S
9TOro 0053aTeNNbCTBA, XapaKTepa OTHOIIEHUH, COMYTCTBYIONTHUX
BO3BpaTy HEOCHOBATEJILHO IPUOOPETEHHOTO WU COEPEREHHOTO
MMYIIECTBA, U Ap. B HacTosAIIee BpeMs YETKO MPOCIIEKUBAETCS
TIO3UIIMSI, KOTZa POJib MHCTUTYTa HEOCHOBATEIBHOTO oboraie-



HMSI CBOIUTCS JIMIIIb 10 (DYHKIIUE BCIIOMOTaTeIbHOTO MEXaHH3-
Ma, OOCITY’KMBAIOIIIETO IPyTHe OXpPaHUTETbHbIE HHCTUTYTHI POC-
CHMIACKOT'O TPaXKJaHCKOTO TpaBa.

OTH ¥ HEKOTOpPbIE JPYrue acrheKThl NMO3BOJSIOT TOBOPUTH O
Ha3peBIlel MOTPEOHOCTH BCECTOPOHHETO M3y4YeHHUsT BOIIPOCOB
HEOCHOBATEJILHOTO 0OOTAIEHH s, YTO HE TOJIBKO CIIOCOOCTBOBA-
J10 ObI PA3BUTHIO JAHHOTO MIPABOBOTO MHCTUTYTA, HO ¥ BO3MOXXHO
NIPUBEJIO Obl K UTHOMY B3IJIsy HA MHOTHE BOITPOCHI IPUMEHEHHUSI
HOPM O HEOCHOBATEJbHOM OOOTaIlleHUH, a TaKXkKe Ha CYIIECTBO
KOHJUKITMOHHOTO TPeOOBAHUS KAK OCHOBHOTO YHUBEPCAILHOTO
TpeOOBaHMUsSI O BOCCTAHOBJICHUW HAPYIICHHOW WMYIIIECTBEHHOW
cepbl YIaCTHUKOB TpaxkIaHcKoro odopota. [Ipu sToM ogHUM
U3 aKTyaJIbHbIX HAIpaBJICHUH Pa3BUTHUS TEOPUU YHUBEPCATBbHO-
CTU KOHJWKITMOHHOTO 00513aTeJIbCTBA JIOJKHO CTaTh UCCIIE/IOBa-
HHUE OXPaHUTEJIbHO-BOCCTAHOBUTEJIbHBIX CBOMCTB KOHIMKIIMOH-
HOro TpeOOBaHMS, B TOM YHUCJIE, Yepe3 orpeneieHrue ero Me-
CTa B MEXaHU3Me 3allUThl HAPYIIIEHHOW UMYIIIECTBEHHOM chepsbl
YUYaCTHUKOB T'PaKIAHCKOTO 000pOTa.



I'nasa I. KonaukmuonHoe
00513aTeJbCTBO B CHCTEME CIIOCO00B
3alUTHI I'PAKJaHCKHUX IPaB

§ 1. Onpenenenne yHUBepPCAJIbHOCTH
KOHJAMKIIMOHHOT0 00s13aTe/IbCTBA:
BBe/IeHHE B IP00.JaeMy

B X034iicTBEHHOM (9KOHOMHUYECKOM) 00OpoTe oborarieHue
MPUCYTCTBYET BCET/a, BBICTYIAsl COIEpPKAaHMEM TaKMX KaTero-
puii, Kak MprOaBOYHASI CTOUMOCTb, CTIEKYJISITUBHAS C/IENIKA, JBH-
’KEHHE CTOMMOCTH, KalMTaJl U HAKOHEI] MPUObLTh U SKOHOMHUSI.
OoborarieHre XxapakTepHoO IS TIOObIX TOBAPHO-/IEHEKHBIX OTHO-
IIEHWIA, KOT/Ia MPOjiaXka TOBAPOB, BHITIOJIHEHHE PadOT, OKa3aHKe
YCIIYT TIpECiIeyIoT He MOoTyYeHre SKBUBAJICHTA, PAaBHOTO CTOU-
MOCTH TOCJIEAHUX, a MOJTy4YeHHe HEKOTOPOM MPUOaBKU K ITOU
CTOMMOCTH (TTPUOBLIN), 3aKJIaJpIBAEMON B IIeHY TOBapa, pado-
ThI, YCIIyTH, 10O Oe3 TaKoi MpHUOaBKH TEPsIET CMBICI TOBAPOOOO-
pot B 1iesioM. Pa3mep mosydeHHOW MpUObLIM TOBOPUT O PEHTa-
OeJIbHOCTH TIPEANPUATHSA, TTOATBEPK/IACT TUIATEKECITOCOOHOCTD
XO3sIUCTBYIOIIEr0 cyobekTa. [loaTomy 11eb 000 SKOHOMUYe-
CKOM JIeSITeIbHOCTA B KOHEYHOM CUETe CBOIUTCS K TOTYYEHUIO



MaKCHUMAaJILHOTO pa3Mepa MpHObLTH (0OOTaIleHus1), 9YT0, B CBOIO
ouepe/ib, MOOYXAaeT CyObEeKTOB TAKOU JesITeTbHOCT Hapaly-
BaTh 00bEMbI TIPOU3BOJICTBA, TIPOJAXK M T. II.

B pamkax rocygapcrta oOoraiieHue MpeAcTaBisieT coOon
€IMHBII Mpoliecc, 00eCTIeunBAIOIINNA er0o HOpMaJIbHOEe (DYHKITH-
OHUPOBAHUE, MPeIOoNpeaAesseT HeOOXOMUMMOCTh CyIIIeCTBOBAHUS
MOCPEIHNYECKUX (ITPOMEKYTOUHBIX ) 3BeHbEB, (PMHAHCOBBIX MH-
CTUTYTOB, CIIOCOOHBIX B JII0OON MOMEHT MOJJIEPKATh POCT KO-
HOMUKH 32 CUET aKKYMYJISIIIUY IEHEKHBIX CPEICTB U MX Tlepepac-
npejieieHus1, C TeM YTOObI 0O0ecrieunTh (PMHAHCUPOBAHUE XO3SIH-
CTBYIOIIUX CYOBEKTOB. 3a cYeT HEeMPEePHIBHOCTA 000pOTa KaTlM-
Tajla MPOUCXOAUT OOOTAIlIEHHUE BCEH CHUCTeMBbI, KaKI0TO XO3sIi-
CTBYIOIIIETO JIEMEHTa U TocyIapcTBa B 1ieiom. [1pu Takom cripa-
BEJIJIMBOM pacIipe/ie/IeHUH MaTepUaIbHBIX OJ1ar IocTUraercs Oa-
JIAHC MHTEPECOB CyOBhEKTOB XO3AWCTBEHHOr0 000poTa, 3(pdek-
TUBHOE U CTaOWJIbHOE (DYHKIIMOHUPOBAHUE BCEW CHCTEMBI Pbl-
HOYHOM 9KOHOMHKH, YTO 00eCIIeunBaeT pOCT COOCTBEHHOTO OJ1a-
TOCOCTOSTHUSI YaCTHBIX JIMI] U TMPUPOCT COBOKYITHOTO IKOHOMH-
YeCKOro MPOIyKTa.

OboraineHue, SBISAACH YCJIOBHMEM OarocCOCTOSIHUSI Hapoja,
HAlIMU, TOCY/IapCTBA, HAXOIUT CBOE BHIPAKEHUE B COZHAHUU I'OC-
TIOJICTBYIOINIEH BJIACTH B BUE TOJUTHYECKUX, MPABOBHIX, MO-
PaJIbHBIX TPEJCTABJICHUIA, W/, KaTeropyid, MPUHIUIIOB, YTO
MPUBOIUT K (POPMHUPOBAHUIO TTPABOBOM HAJICTPOMKHU B (popme
CHCTEMBI, OTPACiell 1 MHCTUTYTOB TipaBa. [lepemerasich B mpa-
BOBYIO HAJICTPOWKY, SKOHOMUYECKHE OTHOIICHUs 0OecreurnBa-



I0TCSI TEM HEOOXOTUMBIM OOBEMOM ITPABOBHIX HOPM, CIIOCOO-
HBIM 00€CHeunTh HOpPMaJibHOE (PYHKIIMOHUPOBAHUE TPaXkIaH-
CKOro 000poTa, B KOTOPOM KaX[Iblil JOOPOCOBECTHBIN CyOBEKT
MOXET pacCuMThIBaTh Ha oOorarmenue'. [Ipu 3TOoM Kareropus
«oboraieHue» (B MO3UTUBHOM CMBIC/IC) Ha 3aKOHOJIATEIbHOM
YPOBHE MPSIMO HE KCTIOb3YeTCs], OTHAKO CYIIECTBO €€ HAXOMUT
BBIPAKEHHE B TAKMX 3aKOHOJATEJIBHBIX (DOPMYIMPOBKAX, Kak
«00sI3yeTcsl yIUIaTUTh OINpeeIeHHYI0 JCHEeXKHYI cymMMy (Iie-
HY )», «0€3BO3ME3/IHO NepeaeT Wi 00s13yeTcs repenarh Bellb»,
«00s13yeTcs MPeJOCTaBUTh UMYIIIECTBO 32 TUIaTy» U T. [I.
OoorarieHre B MPaBOBOM CMBIC/IE BCETJa CBSI3aHO C HEKO-

!B 1opuaneckoii mateparype CoBETCKOro Meprojia TEPMUH <HEOCHOBATEILHOE 000-
raiieHne» KpUTHKOBAJICS. [10 Maeonormieckium cooOpakeHUsIM HeOYCTUMBIM CUH-
TaJIOCh BCSIKOE OOOTallleHHe OHOTO JIMIA 33 CYeT APYroro, MpHBOJsIee K IKCIUTya-
TallUK y)KOTro TPY/a, U3BJICUCHHIO TIPUOABOYHON CTOMMOCTH U T. 1. B cBsA3M ¢ 3TUM
JJ1s1 0003HAYEHHsI COOTBETCTBYIOIINX 00s13aTeNbCTB IPEIarajioch UCIoIb30BaTh Ta-
KH€ TePMUHBI, KAK «HEOCHOBATEJIBHOE MOJy9EHHUE BBITOIBI», «HEOCHOBATEIBHOE IPH-
oOpeTeHne» I «HEOCHOBATebHOE MOMTydYeHre nMymiecTsa». CM., HanpuMmep: Azap-
k06 M.M. O0s13aTeNTbCTBO TIO COBETCKOMY TpaxaaHckomy mipaBy. M., 1940. C. 153;
Daeiiuuy, E.A. Obs13aTeNbCTBA M3 IPUYUHEHNS Bpeja U U3 HEOCHOBATENIFHOrO 000ra-
mienus. M.: Tociopuznar, 1951. C. 211; Hoghghe O.C. CoBerckoe rpaxaaHcKoe mpa-
Bo: Kypc nekumii. Otnenshble Buapl obszatenscts. JI.: Mza-o JII'Y, 1961. C. 516;
Coserckoe rpaxaanckoe mpaso / Ilox pen. .M. I'enkuna, g.A. Kynuka. M., 1967.
C. 510; lamumos A.A. HeocHoBatebsHOE IpHOOpeTeHNe (cOepekeHne) MMYINecTBa 1
HeTpynoBoii noxon. Capatos, 1981. C. 36.B Hacrosi1ee BpeMsl He BO3HUKAET BOIIPOCca
0 LeJ1ec000pa3HOCTH MCHIOJB30BaHus JaHHOTro TepmuHa. [To muenuio F0.K. Tocroro,
UCIIOJIb30BaHHUE TEPMHHA «HEOCHOBATeJIbHOE 00OrallieHne» B COBPEMEHHBIN MepHOJ
IOPUIMYECKH BIOJHE KOPPEKTHO M COOTBETCTBYET IPOYHON UCTOPUYECKOH TPaIHIIHN.
Cwm.: I'paxxganckoe npaBo: Yue6ruk. T. 3 / Ilox pen. A.IT. Cepreesa, 10.K. Toncroro.
M., 2007. C. 77.



TOPBIM TIPHPOCTOM MJIM SKOHOMHEH, KOTOpbIE MPUCYTCTBYIOT B
OOJIBIIMHCTBE TPaXkJAAHCKO-TIPABOBBIX CHEJIOK, KOrJa rnepegave
MMYIIIECTBA, BBITIOTHEHHIO paOOTHI MM OKA3aHHIO YCITyTH ITPOTH-
BOCTOUT BCTPEYHOE MPEJOCTABICHNE B BUE JCHEKHBIX CPE/ICTB
B pa3Mepe, MPEBBIIADIIEM pealbHyl0 CTOMMOCTh MMYILIECTBa
(paOoTHI WM YCIIYTH), AOCTATOUYHOM [UTsl YAOBJIETBOPEHUST WH-
Tepeca IMpojaBlia B IIMPOKOM cMbiciie cnoBa. EctecTBeHHO, 4TO
nporiecc o0oraiieHst He OrPaHNIMBAETCS TOJIBKO PaMKaMH TO-
BapHO-/ICHEKHBIX OTHOIIIEHWI, 2 UMEET MECTO U B CIIyJasiX, KO-
I71a MPOUCXOAUT M000e MepeMellieHe CTOMMOCTH, B TOM 4HC-
Jie 1 B BUJe 0e3BO3ME3IHOM Iepeayn UMYIIeCTBa (Harpumep,
TI0 IOTOBOPY JAapeHHsI JIH CCY/bI), TPUBOASIIEN K 0OOTaIleHUI0
CYOBEKTOB.

K coxanenuio, odoraieHre He BCeraa MPUBOAUT MCKIIIOUH-
TEJIBHO K TMO3UTUBHOMY PE3YJIbTaTy, KOI/Ia pacrpeeieHue IMy-
IIECTBEHHBIX OJ1ar CYMTAETCS CIpaBeIMBBIM. BO3MOKHBI CUTY-
alluM, MPU KOTOPBIX MPOUCXOAUT HapyIIeHHe WMYILIEeCTBEHHO-
r'O PaBHOBECHSI OMHUX CYOBEKTOB 32 CUET HEMPABOMEPHBIX JeH-
CTBU JPYrX YYaCTHUKOB I'PaXIaHCKOro 000poTa?, uTto B Mac-
mTabax rocyrapcTBa CroCOOHO MPUBECTH K SKOHOMHUECKOMY
IIPOU3BOITY, XO3SIICTBEHHON aHAPXUH, UMYIIIECTBEHHOMY Xao0cy.
B Takux ciydasx HeOOXOOUMO BECTH peub O HEOCHOBATEIbHOM

2. IMeTpaxuLKui, HapUMep, B YUCJIE TAKUX HENPABOMEPHBIX JAEHCTBUIA Ha3bl-
BaJl Kpaxky, rpadex, 0OMaH, aAIMUHUCTPATUBHBIN IPOU3BOJI MJIU MHbIE SIBJICHUSI HEIIpa-
BOMEPHOTO XapaKTepa, B OCHOBE KOTOPBIX JIEKUT HEMOTUBUPOBAHHBIH, HEpa3yMHBIH
MoTuB. CM.: Tlempadxcuyxuii JI.H. Vicku o «He3akoHHOM oOorarenun» (K xapaxre-
PUCTHKE COBpPEMEHHOI1 IopuctipyneHmu)//Bectauk mpasa. 1900. Ne 2. C. 12.



oboraieHnn, Korga nmpuoopereHue (MpUpocT) W cOepekeHre
(9KOHOMMST) KAKOTO-7TMOO MaTepUAILHOTO OJ1ara sSIBJISIOTCS 00b-
EKTHBHO HETIPABOMEPHBIMH, a IOBEJICHNE HeITPaBOMEPHO 00ora-
THUBIIIETOCS JIMIA pAaCCMaTPUBAETCs KaK MOBeJeHUE, IIPOTUBOPE-
garree yCTosiM OOITIeCTBa, OCHOBAM HPAaBCTBEHHOCTH M MOPAJIH.

Hapynienvie cnipaBeyinBOoro Hauajia B Tiepepacripe/ie/ieHUn
UMYIIIECTBEHHBIX OJ1ar orpeessieT HeoOXOAMMOCTh 3allUThI Ha-
PYIIEHHBIX UMYIIIECTBEHHBIX HHTepecoB. [1o 3Tol mpuunHe mpa-
BO B 1IEJIOM Y IPakJAaHCKOE MIPaBO B YACTHOCTH JIOJKHBI 00eC-
MIEYUTh CTAOWIIBHOCTh UIMYIIIECTBEHHOTO 000POTa, HE TOJIBKO I10-
CPEJICTBOM YPeryJIMpOBaHUsI JOJKHOTO TIOBE/IEHHS €r0 yYacTHH-
KOB, HO Y IyTeM MPeAOCTaBJIeHUS JOCTATOYHOrO Habopa 3aIuT-
HBIX CPE/ICTB KaK BEIHO-IIPABOBOI0, TaK M 00s13aTeIbCTBEHHOTO
Xapakrepa.

['pakaHCKOEe 3aKOHOMATENILCTBO —IpeaycMaTpyBaeT JiBa
YPOBHS PETyIMPOBaHMS CIOCOOOB 3alTUTHI TPAKIAHCKUX TPAB.
K nepBomy ypOBHIO OTHOCATCS CIIOCOOBI 3aIUTHI, HOCSIIIIUE YHH-
BEPCAJIbHBIN XapaKTep, KOTOPbIe MOTYT TPUMEHSITHCS JIJIST 3aIIH-
ThI JIIOOOTO CYyObEKTUBHOTO I'pakIaHCKOro MpaBa. Takue croco-
Obl, B YaCTHOCTH, TTouMeHoBaHkbI B cT. 12 'K P®. Bropoii ypo-
BEHb PETYJIMPOBAHUSI CIOCOOOB 3AIUTHI TPAKIAHCKUX MPAB CO-
OTHOCHTCSI C TAKUMH CIIOCOOAMH, KOTOpPbIE TIPUMEHSIIOTCS JIJIsI
3aIUTHl TOJIBKO OMPEJIC/ICHHBIX BUIOB IPAXIAHCKUX TPaB WA
JUTSI 3AIUTHI OT ONpe/ieIeHHBIX HapylieHuid. Takue crocoObl 3a-
mThl onpenesieHsl cT. 12 'K PO kak «uHbIe CriocoObl» 3allm-



THI .

Cpenu Bcell COBOKYITHOCTH YHUBEPCAIBHBIX CTTIOCOOOB 3aIlH-
Thl TPAXKJAHCKUX MPaB BbIAEIAETCS IPyNa TaKMX CHOCOOOB,
IIPUMEHEHUE KOTOPbIX IpPECIENyeT LeJb BOCCTAHOBUTH HAapy-
IIEHHOE IPaBO, KOMIIEHCUPOBATh IIOTEPH, [IOHECEHHBIE B CBA3U C
HapymeHnueM rpasa‘. JlaHHbIe CIOCOOBI 3aIUTHI IPE/ICTABIISIOT
cO0O0M 37IeMEHTHI €IMHOTO MEXaHMU3Ma 3aIUThI [IPAB yYaCTHUKOB
IpakJaHCKOro 00OpoTa OT MOCAraTeJbCTB HA UX MMYLIECTBEH-
Hylo cepy. Takolr MmexaHu3M, Oyay4yu HarpaBJIeHHBIM Ha BOC-
CTaHOBJICHHE HAPYLIEHHOW MMYIIECTBEHHOU Cepsl LA, BO3-
JlaraeT Ha HapyuuTess OpeMsi HeCeHUsl pa3IMyHOro poja mare-
pUAJIBHBIX 3aTPaT, CBA3aHHBIX KAK C BO3BPaTOM HEJIOJIKHOTO, TaK
¥ C BO3MEIIEHUEM MHbIX JOTMOMHUTEbHBIX 3aTpaT, CIIOCOOHBIX
HE TOJIbKO KOMIIEHCUPOBATh HAPYILIEHHbI UMYILIECTBEHHbI MH-
TepecC JIMLIA, HO M1 MAaKCUMAJIbHO HaKa3aTh HapYyIIUTENA, UCXOAA
13 TpeOOBaHUI JOOPOCOBECTHOCTH, PA3yMHOCTH U CIpaBe/Iu-
BocTH. Llesplo peanu3anum Takoro 3alfUTHOIO MEXaHU3Ma Bbl-
CTyHaeT BOCCTAHOBJICHUE HAPYIIEHHOM MMYIIECTBEHHOU C(epsl
NOTEpHEBLIEro.

3om.: Bpazuncxuti M.HU., Bumpsinckuii B. B. [JoroBopHOe TipaBo: OOIIMe MONOKEeHHSI.
M.: Craryt, 1998. C. 628, 629.

* Cm. Tam xe. C. 630.B.B. ButpsiHCKMii BblEIsSeT JaHHYIO IPYIILy 3allUThl [1paB
Hapsjy elle ¢ ABYMsI IPyIIaMH, B OCHOBY pa3rpaHM4eHHst KOTOPbIX MOJIOKEH KpUTe-
puii pesynbrata. K Takum rpynmam oH OTHOCHT CIIOCOOBI 3aIlUTHI, IPUMEHEHHE KO-
TOPBIX [O3BOJISIET TOATBEPAUTD (YIOCTOBEPUTD) 3AIMILAEMOE ITPABO WIIH ITPEKPATUTD
(M3MEHUTD) 00S3aHHOCTH, ¥ CLIOCOOBI 3aIUTHI, TPUMEHEHFe KOTOPBIX IO3BOJISET ITpe-
JyTIpeUTh WX ITpecedb HapyIleHHe Mmpasa.



[TonoOHast BOCCTAaHOBUTENILHO-OXPAHUTEIbHAS POJIb MeXa-
HU3Ma 3alUThl CyObEKTUBHOTO TIPaBa YYACTHUKA TPaXJAHCKO-
ro 000poTa B 11EJIOM CBONCTBEHHA JIUIIIb KOHAUKIIMIOHHOMY Tpe-
OOBaHMIO, YTO TMO3BOJSIET MPU3HATH 32 HUM IMPU3HAKU CHCTE-
MOOOpPAa3yIOIIEro eMeHTa BCero MexaHu3Ma 3allluThl CyObek-
TUBHOTO TIPaBa JIMLA, Yb€ MPABO HAPYLIEHO «HECAaHKIMOHUPO-
BaHHBIM TPOHUKHOBEHHEM» B €ro X0o3siiicTBeHHYIo cdepy. Jan-
HBII CUCTEMOOOPA3YIOIIHNIA JIEMEHT CIIOCOOEH OKa3bIBaTh YHU-
BepCcaIbHOE BO3/ICHCTBIE HA PEasIM3aIHIO JTIOOOTO IPYTroro CIio-
co0a 3aluThl, HAMIPABJIEHHOTO HA BOCCTAHOBJICHUE HAPYIIICHHO-
ro npasa. TO, B CBOIO OuYepe/lb, O3HAYAET, YTO POJIb UHCTUTY-
Ta HEOCHOBATEJILHOTO OOOTaIlieHus He OrpaHUYMBAETCS JIUIIIb
cepoii 0053aTeNILCTBEHHOTO MpaBa, YTO TMO3BOJISET MPU3HATH
32 9TVIM IMPABOBBIM UHCTUTYTOM KauecTBa OOIIEOTPACIIEBOTO NH-
CTUTYTA.

Tak, B wactHoctu, T./. MiapuoHoBa B cBOE BpEMs YKa3bl-
BaJIa HA TO, YTO COBOKYITHOCTh HOPM O HEOCHOBATEILHOM 000Ta-
IIEHUH CJIOKUJIACh KaK MOTPAHUYHBII MHCTUTYT, HAIPABJICHHBIN
Ha paspelleHre KOH(MIMKTOB MeXy JMIaMU, paHee He COCTO-
SIBIIMMU B TIPABOOTHOIIEHUSIX, TMOO CYyOBEKTaMU HeleNCTBU-
TEJIbHBIX WJIM PACTOPTHYTHIX JIOTOBOPOB. B OCHOBaHMM mpume-
HEHUs1 MHCTUTYTa HEOCHOBATEIFHOTO odoramieHus 00001ieH 60-
Jiee MUPOKUI KPYT MpeceKaeMbIX JIesHUI, YeM B OXPaHUTEb-
HBIX HOPMax MHCTUTYTOB CIEJIOK WJIM 3alIUThl IPaBa COOCTBEH-
HOCTU: HOPMBI O HEOCHOBATEJILHOM OOOTAIlIEHUH COOTHOCSITCS C
OXPaHUTEJIbHBIMU HOPMaMK UHCTUTYTA C/IEJIOK U 3allUTHI MpaBa



COOCTBEHHOCTH KaK OOIIe0TpacieBble ¢ MEpaMy OTHOCUTEIIHHO
CIIEIUATIBHOTO XapaKTepas.

Ha cuctemoo06pasyroliyio posib KOHIUKIIMOHHOTO 00s13aTe b~
CTBa M OOIIEOTPACIIEBON XapaKTep ero HOPM yKa3bIBalOT, XOTs
U He npsMo, npyrue ydyensle. Tak, A.JI. MakoBckuii, KOMMEH-
TUPYA NOJNOKEHUs Jactu BTopou ['paxiganckoro konekca PP B
o[l €€ BBEJCHUS B JEVCTBUE, KACAIOIINECS N3MEHEHUM B PETYIIH-
POBaHMU OTHOILIEHUI BCJIEACTBHE HEOCHOBATEIHHOrO odorare-
HUs1, OTMeYal: «B OCHOBE MPOUCIIEININX U3MEHEHUI JIE)KUT, BO-
NIePBbIX, B3MJIS HA 00S3aTeNbCTBA, BOHUKAIOIINE BCIIE/ICTBUE
HEOCHOBATEJILHOTO 00OTAIIIeH! I, He KaK Ha OTIEbHBIN BH 0051-
3aTesIbCTBA, a KaK Ha 0COOBIM MX POI U Aaxe, BOZMOXHO, CBOE-
00pa3HbIil (BOCHIOJHUTEIBHBIA) CIOCOO 3aIlMThI I'PakJIaHCKUX
MpaB U, BO-BTOPbIX, IOHUMAaHKUE TOTO, YTO TOT UHCTUTYT OTHO-
CUTCSA K YUCITY TE€X, KOTOPbIE HETTOCPEICTBEHHO CBA3aHBI C HPAB-
CTBEHHBIMH HayaJIaM¥ I'PaXJaHCKOTO mpaBax» °.

> Cm.:Hanapuonosa T.M. CucteMa rpakIaHCKO-IIPABOBBIX OXPAHUTE/IBHBIX Mep:
ABtoped. aucc... O-pa opus. Hayk. Ceepmiosck, 1985. C. 19.

® Maxoscxuii A.J1. Obs3atenbcTBa BCJIE/ICTBUE HEOCHOBATEILHOIO OOorameHust (IJ1.
60) // T'paxnanckuii kogekc Poccuiickont @enepanun. Yactb Bropas: TekcT, KOMMeH-
Tapui, andaBuTHO-NIpeaMeTHBIN ykaszatens/Ilog pex. O.M. Kossips, A.JI. MakoBcko-
ro, C.A. XoxmnoBa. M., 1996. C. 591, 592.Ha cBs13b MHCTUTYTa HEOCHOBATEIBbHOIO
oOoraiieHus ¢ HpaBCTBEHHBIMU HavyaJlaMU YKA3bIBAJIM U MHOTHE JIOPEBOJIOIIMOHHBIC
yuensle. Tak, B.J1. Cunaiickuii o sToMy nosopy mucan: «HeocHoBarenbHOe obora-
IIEHHUE YXOAUT CBOMMHU KOPHSAMH B 00JACTh STHYECKUX TpeOOBaHUM OOIIECTBa, MPH-
HUMaeT BO BHUMaHKe UHTEPEChl 00EMX CTOPOH, CTapasich IPUMEPUTh UX Ha CpeiHer
JIMHUM — BO3BPAILIEHUH TOTO, YTO ellle UMEEeTCs] HAIUIIO, KaK oOoraleHre, momyyeH-
Hoe 63 JOCTATOYHOTO OCHOBaHHS 10 BO33PEHHSIM IpaBa U camoro odmecta» ( Cu-
Haitickuti B.1. Pycckoe rpaxaanckoe npaso. M.: Craryt, 2002).



JleficTBOBaBIIIee paHee I'pakJaHCKOE 3aKOHOIATEILCTBO ’ pac-
CMaTpPUBAJIO KOHUKIIMOHHOE 00513aTeIbCTBO KAK CAMOCTOSITE Th-
HBII BUJ] 0053aTEIILCTB, CTOSIIVIA B OJIHOM PSI/Ty C JIOTOBOPHBIM,
JEIVKTHBIM Y BHHIMKAIIMOHHBIM TpeOoBaHusAMHU. M x0T BO-
IIPOC COOTHOINEHUSI KOHAUKIIMOHHOTO 00sI3aTe/IbCTBA C STUMU
TpeOOBaHUSIMU 3aKOHO/IATETbCTBOM HETIOCPEICTBEHHO HE peria-
MEHTUPOBAJICS, JaHHAs MPoOJieMa BCe Ke UCCIIeJ0BAIACh B I1JIa-
HE JIOIYCTUMOCTH KOHKYPEHIIMU UCKOB U U3MEHEHM T OCHOBAHUSI
MCKOBBIX TpeOOBaHUM, KOI/a 3T0 ObUI0 HEOOXOOMMO ISl yCTa-
HOBJICHUS UCTUHBI TIO JIEJTY, a TaK:Ke JIJIs1 oOecrieueHus1 Hanooee
TIOJTHOW M BCECTOPOHHEH 3aIlIUTHI MTPaB ¥ 3aKOHHBIX MHTEPECOB
CTOPOH B TPakIaHCKOM Tporiecce®.

[TpeobOnagarorieid B TOT eproj ObljIa TOUYKa 3pEHM S, COTJIACHO
KOTOPOU KOHKYPEHIMSI MCKOB cunTanach Hepomyctumoi’. O.C.

7 BriepBbie 3aKoHOATENbHOE 3aKperieHre KOHAUKIIMOHHbIE 00s3aTe/IbCTBA MOMY-
yumi B 'K PCOCP 1922 r. (rn. 12, cr. 339-402). Bnocneacteun — 8 'K PCOCP
1964 r. (. 42, c1. 473, 474) 1 OcHOBax IpaxkJIaHCKOro 3akoHodatesnbcTBa 1991 r.
(ct. 133).

8 Cm.: Toacmoii FO.K. O6s3aTebeTBa U3 HEOCHOBATENLHOTO oooramenus. C. 91.

Cm., Hanpumep: Hogpgpe O.C. CoBetckoe rpakaaHckoe npapo: Kypc nekimid. Ort-
nenbHble BUIbl 00st3atenbetB. JI.: M3p-Bo JIT'Y, 1961. C. 522-528; Apzamacues A.
H. OxpaHa COnuanrCTUIecKoi COOCTBEHHOCTH IO COBETCKOMY I'PakJAHCKOMY IIpaBYy.
JI.: U3p-Bo JIT'Y, 1956. C. 187-189; I'enxun /. M. TlpaBo codctBenHoctu B CCCP.
M.: Tociopuznat, 1961. C. 197; Beneouxmos A. B. I'paxaaHCcKO-TIpaBoOBasi OXpaHa co-
npamuctrueckoit coocteenHoct B CCCP. M.: Usn-so AH CCCP, 1954. C. 170-175;
Hlamwos A.A. Obs3aTebCTBA U3 HEOCHOBATEIBHOTO TPHOOPETEHUST WK cOepeske-
Hus: Yuebnoe nocodue/Ilog pen. F0.K. KanmeikoBa. Caparos: W3n-Bo CapatoBcko-
ro yHta, 1975. C. 47-50; Cumupros B.T., Cobuax A.A. Obiiee yueHre O AeTUKTHBIX
00513aTeIbCTBAX B COBETCKOM TpaxaaHckoM mpase. JI., 1983. C. 99 u cnen.



HNodde, Hanpumep, cuuTan Takyl0o KOHKYPEHIMIO HENpuemIie-
MOW HE TOJIbKO C TIPAKTHUYECKOW TOYKU 3PEHUsI, HO U OMIMO0Y-
HOH B TeopeTrueckoM 1uiaHe. [1o atomy noBoay oH nucan: «Ilo-
CKOJIbKY CHOPSIIIIME CTOPOHBI COCTOSIT B OAHOM MPABOOTHOIIIE-
HUM, CTAHOBSIIIEMCS TPEIMETOM TPaKJAHCKOTO CIOpa, a Je-
710 BO30YX/IEHO TIO TIOBO/LY OMpeeSIeHHOro HapyIIeH!sl JTaHHO-
ro KOHKPETHOTO MPABOOTHOIIIEHUS, PeUb MOXET UATH JIUIIb O
NPeAbsIBJIEHUN COOTBETCTBYIOIIETO eJUHCTBEHHOTO UCKAa, HO HE
0 BBIOOPE MEK1y HECKOJIbKMMHM MCKaMH, He 00 MX KOHKYPEHIIUU.
Bot nmouemy kakast Obl TO HY OBUIO KOHKYPEHITUS ICKOB JIOJKHA
ObITh OTBEpruyTa» .

[Mo3uiuss HETOMYCTUMOCTH KOHKYPEHIIMU UCKOB apryMeHTH-
POBAJIACh TEM, UTO Y KaXkJIOTO TpeOOBAHUSI O 3allUTe HAPYIIIeH-
HOT'O TTpaBa MMEETCsI CBOe OCHOBAHME BOZHUKHOBEHUSI, UTO 00Y-
CJIOBJIMBAET CAMOCTOSITEIbHOCTb KakJJOro TpeOOBaHM s 110 OTHO-
HIEHUIO APYT K APYTY, IO3TOMY HaJIMUUe KaKOro-JIMOO0 OIHOTO U3
MPEyCMOTPEHHBIX 3aKOHOM OCHOBAHUU MCKJIIOYAET BCE Jpyrue
OCHOBAHUSI JJ1s1 IPEIbsIBIEHUS UCKA K JAHHOMY JIUITY, BBITEKAIO-
IIEro U3 JaHHOTO KOHKPETHOTO PAaBOOTHOIIEHU . «IMEHHO 11o-
stomy, — niucast O.C. Nodde — KOHKypeHIMs UCKOB MPeCcTaB-
JSieT coOOM BHYTPEHHE MPOTUBOPEUUBOE, HAyUYHO-HECBOAUMOE
TIOHSITHE, JIUIIIEHHOE MPaKTUYEeCKOUN IEHHOCTH» .

Bmecre ¢ Tem B MpaBOBOii JUTepaType paccMaTprUBaeMoro

10 Hogpgpe O.C. Coserckoe rpaxaaHckoe mpao: Kypc nekuuii. OTnenbHble BUABI
ooszarenscts. JI.: Uzg-so JIT'Y, 1961. C. 524.

' Tam xe.



Meproia BCTPEUAIMCh BBICKA3bIBAHUS, B KOTOPHIX YETKO IPO-
CJIEKUBAJIACh UI€s] YHUBEPCAIBHOIO XapaKTepa KOHAUKIIMOHHO-
ro oosi3arenbcrBa. Harpumep, A.A. IllaminoB oTmMevas, 4to B
cilydae JIIo00ro HeonpaBJaHHOTO TiepeMeIleHUsT UMYITeCTBa Ha-
JIO CYUTATHCS C BO3MOKHOCTBIO MPEIbSIBICHUS KOHAUKIIMOHHO-
IO UCKA, U «XOTS1 B KOHEYHOM CYETE MPUPOAA MPABOOTHOIICHUS
OKa3bIBAETCS] MHOU W NPEABSBISIETCS APYrod MCK, HO BO BCEX
9TUX CUTYyallMSIX MepeMelleHre UMYIIECTBA SIBJISIETCS HEOCHO-
BaTeJIbHBIM, a 00sa3aTenbeTBO 1o cr. 473 'K Bo3HHKaeT MMeH-
HO W3 HEOCHOBATEJIFHOTO MPUOOPETEHUS. .. DTO CBUJICTEILCTBY-
eT 00 YHHUBEpCAJIbHOCTH TPEOOBAHUI N3 HEOCHOBATEJILHOTO IPH-
oOpeTeHus KaK YyepTe, OTIMYAoIIeld UX OT UHBIX TpeOOBaHU» 2,

AHaJIOTMYHYI0 XapaKTepUCTUKY HOpMaM O HEOCHOBATEJIbHOM
oOorareHny B CpaBHEHHH C IPYTUMU 00SI3aTeIbCTBEHHO-TIPABO-
BbIMM HOpMamu JaBaj B.A. PsceHiieB, Ha3biBasi UX «CIelUaib-
HBIMI» 13,

Ha nononHuTebHBIN XapakTep HOPM O HEOCHOBATEJIbHOM
oOoraIeHnuy KO BCeM JPYrvMM OXPaHUTEIbHBIM TPeOOBAHHAM B
nepuon neucteusi 'K 1922 r. u 'K 1964 r. ykazpiBas LiebId psijt
yueHbIx 4. [Ipr 3TOM OTMEUasoch, 4To MPU HATUYUK B TOM WJIH

12 llamuwos A.A. OGsi3aTenbCTBa U3 HEOCHOBATENBHOTO npuoOpeTeHust uim coepe-
xenus C. 48.

13
PsicernieB B.A. Obs13atenbCcTBa U3 TaK HA3bIBAEMOTO HEOCHOBATEIILHOTO 00Ooralie-
HHS B COBETCKOM TpaxkaHCKoM rmpase //Yuensle 3anmuckd MI'Y. 1949. Bum. 114.C.

96.

14 Cwm., manpumep: Hapsym H. OO0 00S3aTe/IbCTBAX, BOHUKAIOMIMX BCIEICTBHE
HEOCHOBAaTeIbHOro odoramenus // Pabounii cyn. 1924. Ne 6-7. C. 34; I'ypsuu M. Un-



WHOM IOPHJIMYECKOM COCTaBe KaK HEOCHOBATEIBHOIO MpUoOpe-
TEHUSI, TaK U YCJIOBUM JJISI IPEIbSABICHUS MHOTO UCKA MPEAb-
sIBJIsIeTCSl Beerga nocnegHuil. CUMTanoch, 4To Tak MPOUCXOAUT
MOTOMY, YTO B JIIOOOM JIPYrOM HCKE MOHSATHE «HEOCHOBATE]Ib-
HOCTU UMYIIIECTBEHHOTO MEePEMEIEHHS» BHIPAKEHO B MHBIX, 00-
Jiee ONpEeJeNICHHBIX IPUINYECKUX Kareropusix. Tem He MeHee
MOHSITUSI OCHOBATEJIbHOCTU U HEOCHOBATEJIbHOCTH UMYIIIECTBEH-
HOT'O MepeMelieHUs Onpeesii Cyap0y JT0O0ro ucKa, CBA3aH-
HOTro ¢ TakuM nepemertienueM, a ct. 473 'K PCOCP 1964 r.
SIBJISUIACh €IMHCTBEHHOM CTaThel IPakJaHCKOrO 3aKOHOAATEb-
CTBA, IJIE NMOHSATUE «HEOCHOBATEJIbHOCTU» IOPUIUYECKU HE pac-
IM(PPOBBIBAJIOCH, & MPUMEHSIIOCh KaK TAKOBOE. DTO MO3BOJIUJIO,
BUYacTHO-CTH, A.A. [IlamMI110BYy IPUITH K BBIBOLY O TOM, UTO MpHU
HEOCHOBATEJIBHOM TIepeMEelIeHUU UMYIIeCTBa yCJIOBUEM, HE0O-
XOIUMBIM [IJ1s1 TIPEIbSIBJIEHUS] UCKA U3 HEOCHOBATEJILHOTO MpPU-
oOpeTeHus1, ABJISIETCS OTCYTCTBUE YCJIOBUM JIsSI MPEAbSBICHUS
KaKoro-Jmodo MHOro ucka's,

OmnpepiernieHrie HOPM O HEOCHOBATEILHOM OOOTAIlEHUH KaK
HOPM, JOMOJHSIONMX JIIOOOW U3 OXPaHUTETbHBIX WHCTUTYTOB,
MO3BOJIUJIO JIaKe BBIJBUHYTH MPEIOI0KEHUE O BO3MOKHOCTH
MIOMEIIIEHUS TJIaBbl O HEOCHOBATEIbHOM oOorareHun B O01ryo

CTHTYT HEOCHOBATEJIFHOIO OOOTaIeHHsI B €r0 OCHOBHHIX YepTax Ho I'pakgaHCcKOMY
kozekcy PCOCP// CoBetckoe mpaBo. 1925. Ne 2(14). C. 110; Azapxos M.M. O6s-
3aTeJIbCTBO MO COBETCKOMY rpaskaaHckomy mipaBy. C. 157; Tapxoe B.A. OTBeTCTBEH-
HOCTb 110 COBETCKOMY I'paxkJaHckoMy mpaBy. Capatos, 1973. C. 441.

15 Cm.: HamumosA.A. OGs3aTENIBCTBA U3 HEOCHOBATE/LHOIO MPHOOPETCHHS WK
coepesxenust. C. 50.



YyacTh 0053aTeNIL.CTBEHHOTO TpaBa's. AHajoruyHasi ujaesl, Kcra-
T, OblTa BhicKa3aHa A.Jl. MakoOBCKUM B TIepHOJl BBEICHUS B
neucteue aevictpymoniero I'paxaanckoro kogekca Pd: «He wuc-
KJIIOYEHO, YTO HajJieKalliee MEeCcTo 3TUX CBOEOOpas3HbIX 00s13a-
TEeJILCTB — B OOIIeH yacTu 00s13aTeIbcTBEHHOTo npasa (pas. 111
I'K) nmm naxe B oommx nonoxkenusix ['K (paza. [1)» 7. 3ametnm,
YTO TAaKOU MOAXOJ OMpeAeseHus MecTa HOPM O HEOCHOBATEIb-
HOM OOOTallleHUH UMe BCE OCHOBAHUSI, UTOObI ObITh Peain30-
BaHHBIM Ha YPOBHE 3akoHa. Tak, B ormyOaMKoBaHHOM B 1947 r.
npoekte I'paxganckoro kogekca CCCP rmaBa 0 HEOCHOBATEb-
HOM MpHOOpeTeHnH OblIa IoMeleHa iMeHHO B OOriei yactu '8,

HononHuTenbHbIA  (CyOCHIMapHBIA) XapakTep HOPM O
HEOCHOBATEJIbHOM 00OTaIlleHUH OTCTAaNBAETCS] U MHOTMIMU POC-
cuiickuMu ydeHsiMu . TIpu 3TOM He yMasieTcst caMOCTOsITe b-

16 Cwm. tam xe. C. 49.

7 Marosckuii A.J1. O6s3atenscTBa BCJIECTBHE HEOCHOBATEIBHOIO OOorameHus (1.

60). C. 603.
B paxnanckuit konekc CCCP: ITpoexrt. M., 1947. C. 70, 71.

Y BB. BurpsiHckuil, HanipuMep, MO 3TOMY MOBOLY yKa3blBaeT: «B cucreme rpax-
JAHCKO-TIPABOBBIX 00SI3aTeNIbCTB KOHIMKIMOHHBIE 00513aTeIIbCTBA 3aHIUMAIOT 0CO00e
TMIOJIO)KEHKE: OHM HOCAT YHUBEPCAJIbHBINA BOCIIOTHUTENBHBIN XapakTtep. [1oaToMy B Tex
CITy4asix, KOrjia HOpMBI, PEryJIUpYIOIe COOTBETCTBYIOIINIA THIT (BUT) 00S3aTENbCTB,
He 00eCIeunBaloT YCTpaHeHNe CUTYAIHH, TIPU KOTOPOI Ha CTOPOHE OHOTO U3 y4acT-
HHUKOB TPakJIaHCKO-TIPABOBBIX OTHOIIECHHWI 0Opa3yercsi HeoCHOBaTebHOE oborare-
HUE, JI0JKHBI IPUMEHSTHCS ITPaBUJIa O KOHIUKIIMOHHBIX OTHOIIEHUSIX». CM.: bpaeum-
cxuit M.H., Bumpsinckuii B. B. loroBopHoe nipaBo. Y. 2: JIoroBopbl Ha iepeady uMmy-
mecra. M., 2001. C. 377, 378. Takxe cm.: Kommentapuii yactu Bropoit ['paxknan-
ckoro koxekca Poccuiickoit @eneparyu. M., 1996. C. 395 (aBrop rassl — K.b. fApo-
IIEHKO).



HOCTb KaXJ0ro M3 TpeOOBaHUM, CPaBHUBAEMBIX C KOHIMKIIM-
OHHBIM. Takasi TIO3UITUsT OCHOBBIBAETCSI TIPEXKJIE BCEro Ha HOP-
Max JICHCTBYIOIIETO I'Pak JaHCKOTO 3aKOHOJATE/ILCTBA, COTJIACHO
KOTOPBIM: TOCKOJIbKY MHOE He yCTaHOBJeHO camuM Komekcom,
JOPYTMMU 3aKOHAMU WJIM MHBIMU TPABOBBIMU aKTaMU M HE BbI-
TeKaeT U3 CYIIECTBa COOTBETCTBYIONIMX OTHOIIIEHHIA, TIPABUJIA O
HEOCHOBATEJILHOM OOoraieHuy, rpeaycMorpernsie 1. 60 T'K,
NoJIJIe’kaT MPUMEHEHMIO Takxke K TpeOoBaHMsAM: 1) 0 Bo3Bparte
UCITOJTHEHHOTO TT0 HEeACWCTBUTEIBHOM CJIeNKe; 2) 00 ucTpedoBa-
HUM UMYIIIECTBa COOCTBEHHUKOM M3 Uy)KOTO HE3aKOHHOTO BJia-
JEHUS;

3) o/1HO¥ CTOPOHBI B 00sI3aTeNILCTBE K JPYrOil O BO3BpaTe KC-
MOJIHEHHOTO B CBSI3M C 9TUM 00513aTeIbCTBOM; 4) O BO3MEILICHUN
Bpe/a, B TOM YKCIIe TPUYNHEHHOTO HeI0OPOCOBECTHBIM ITOBE/IC-
Huem odoratuierocs ymna (cr. 1103 I'K P®D).

Takoe cOOTHOIIIEHUEe KOHUKIITMOHHOTO 00s13aTe/IbCTBA C JaH-
HBIMM T'PaKJIaHCKUMHM TPAaBOOTHOIIEHUSIMH, 10 MHEHHI0 A.JL.
MakoBCKOro, He SIBJISICTCSI UJeaIbHBIM PEIIeHUEM BOTPOCa, HO
BMECTE C TeM IPEICTaBIISIETCS MOJIe3HbIM, TTOCKOJBKY 1. 60 I'K
COZIEPXKUT OTBETHI HA MHOT'HME BOIPOCHI, HE BCET/a MOJTydaroiiye
JOJDKHOTO pa3pellieHus B MpaBujax 00 OTACIbHBIX BUAAX ITHX
oOs3aTenbeTB. B 9acTHOCTH, 9TO BONPOCH, KACAIOIINECs CyHb-
ObI TOXO/IOB, M3BJICYEHHBIX OOOTaTUBIIMMCS JIMIIOM U3 TIOJTyYeH-
HOro (cOepeXeHHOr0) UMYIIECTBA; 3aTpar, MOHECEHHBIX 00ora-

20 Cwm.: MaxosckuiiA.JI. Obs3atenbeTBa BCJIEACTBHE HEOCHOBATEJILHOIO oOorarie-
Hus (rnasa 60). C. 598.



TUBIIAMCS JIMIIOM Ha COJAEp)KaHUE ITOT0 MMYILECTBA; MOCHE/-
CTBUM YXYAILIEHUS 3TOT0 UMYIIECTBA 3a BPEMs €0 HAXOKACHUS
y 000raTUBILIErocsl JUIla, U Psl APYTUX HE MEHee BaXHbIX BO-
IIPOCOB.

OCHOBHOW BOMPOC, KOTOPbII BO3HUKAET MPU UCCIIEA0BAHUN
nosioxkeHuud ctT. 1103 'K P®, cBoguTcs Kk cienyomemMy: Ha YemM
OCHOBaHa BO3MOKHOCTh CyOCHIUAPHOTO MPUMEHEHUSI TOJIOKe-
HUI1 O HEOCHOBATEJILHOM OOOTAIlIeHWH K JIPYTUM MMOUMEHOBAaH-
HBIM B JAHHOU CTaThe TpeOOBaHUAM?

[To maenno A. KiimMmoBrYa, B TaHHOW CUTYallMM peYb UOET
UCKJTIOUUTENIBHO O CyOcuIuapHoM npruMeHennn HopM 1. 60 'K
P® k yka3aHHbIM MHCTUTYTaM, 4TO AEJA€T BO3MOXHBIM IpU-
MEHEHHEe MCKa U3 HEOCHOBATEIbHOTO OOOTaIleHsI COBMECTHO C
apyrumu uckamu?!. Cyocuauapssiii xapaktep 1. 60 'K P Boi-
SIBJISIETCS TTPU STOM M3 OyKBIBHOTO TONIKOBaHUs a03. 1 ctr. 1103
'K P®. Tak, popMyaupoBKY «HOJIekKAT TPUMEHEHUIO TaKkKe K
TpeOOBaHUSIM» MOKHO 3aMEHHUTh TOKAECTBEHHON (DOPMYTHPOB-
KOU «JIOTIOJTHUTEJTHHO MTPUMEHSIIOTCS TaKKe K TPeOOBAHUSIM».

CyOcuamapHOCTh COTJIACHO JTAHHOU MO3UIIMU HU B KOEW Me-
pe He O03HAa4YaeT 3aMEHUMOCTh COOTBETCTBYIOIIET0 TpeOOBaHUs
Ha KOH/IMKIIMOHHBIN McK. HarmpoTtuB, cunrtaercs, 4to mpu HeoO-
XOIVIMOCTH KOHIUKITUSI CIIOCOOHA JIOMIOJIHUTH IPABOBBIE BO3-
MOKHOCTH TIOTEPIIEBIIIeN CTOPOHBI CyOCHIMAPHBIM TTPUTSA3AHU-
€M, IIpU OTCYTCTBUU KOTOPOTO MMYLIECTBEHHas cdepa Mocie-

2l Om.: Kaumosuu A.B. Cratbsa 1103 TK P®: HOBBI acriekT peaM3any KOHIUK-
IIMOHHBIX 00s13aTeNbeTB // Cnbnpcekuii opuandecknii BectHUK. 2001. Ne 2. C. 40.



HEro OKa3bIBAETCSl HEBOCMOJIHUMO HapyieHHou. [Ipu atom me-
XaHU3M TTPUMEHEHU s TPABUJI O HEOCHOBATEILHOM OOOTaIlleHUH
padoTaeT clieIyonmrM 00pa3oM: KOrja MHCTUTYThI, yKa3aHHBIC B
ct. 1103 I'K P® He cmtocoOHbI BOCCTAHOBHUTH HAPYIIIEHHOE IIPABO
JIVILIA, JUISl €0 BOCCTAHOBJIEHUSI MOTYT ObITh IIPUMEHEHBI HOPMBI
1. 60 'K P®?2,

HecmoTps Ha cTOJb €AMHOAYIIIHOE B COBPEMEHHOW MTPaBOBOM
HayKe TOJIKOBaHHE MeXaHW3Ma MPUMEHEHHUsI HOPM O HEOCHOBA-
TEeJILHOM 00OTaIleHUH K CMEKHBIM HHCTUTYTaM, XapaKTep TaKUX
HOPM ONPEIEIISIETCS BCE KE MO-PA3HOMY.

Hanpuwmep, P.A. KynixoB koHcTatupyer, 4to HOpMsI I71. 60
'K P® craHoBsTCS Kak Obl 4aCThl0 COOTBETCTBYIOIIETO MHCTH-
TyTa, HE COXPAaHsIsl UCKJIIOUUTEILHOCTh CAMOCTOSITEJTBHOTO Tpe-
OOBaHMS, BO3HUKAIOIIETO U3 HEOCHOBATEILHOIO 0OOralleHus 2.
Takoi moaxo/, Kak MpeacTaBiseTcs, cCBOaUT xapakrep ri. 60 'K
P® 10 oOcmykuBaoIIero (JIOMmoJIHUTEIbHOTO) TPABOBOTO MHCTH-

2 Cwm.: Iepxynos E. HeocHoBatenbHOE oboraiieHre — Mecto B ['pakJaHCKOM KO-
JieKce ¥ npakTuka Beicmero Apourpaxknoro Cyna Poccmiickoit ®eneparmu // Becr-
HUK BAC P®. 2004. Ne 2. C. 154.

B oM Kyuixoe P.A. O KOHKypeHIIMU TpeOOBaHMs U3 HEOCHOBATEIHHOIO oOoraie-
HHS C MHBIMH TPeOOBAaHMAMH O 3alIUTe rpaxaaHckux mpas // Horapuyc. 2006. Ne 3.
C. 29.06 stom roeopur u K.B. fpomienko: «Takum 00pa3zom, 00s13aTenCTBaM Bl
CTBHE HEOCHOBATEJIFHOTO 00OTAITIeHN S TPU/IaH YHUBEPCAJIBHBII, HO BMECTE C TeM CyO-
CHJIMApHBIN XapaKTep: HOPMbI, peryJMpylolye 00s3aTe/IbCTBa BCIIEICTBIE HEOCHOBA-
TEJILHOrO 00OTaIleHN ], TPUMEHSIIOTCS B JIONOIHEHHE K HOPMaM, CIIeLaIbHO PeryJin-
PYIOILIMM COOTBETCTBYIOIIME OTHOILIEHUA» (cM.: KommeHTapuii k yactu Bropoit ['pax-
JIAHCKOTO Kofekca s npexnpuanMareneii /Ilog oom. pex. M. U. Bparusckoro. M.,
1996//. CIIC «I'apanT»),



TyTa, HE UMEIOIETO TMOofl COO0M KaKoW-JIMOO0 crienuaibHon cde-
pbl, B OTHOIIEHUH KOTOPOW MOXHO ObLIO OBl MPUMEHHUTH COO-
CTBEHHO CaMO KOHJIMKIIIOHHOE TpeOOBaHMe KaK CaMOCTOSITEb-
HOE.

Hpyrue aBropsl, B yacTHocTA A.B. KiimmoBuy, ornpenensor
HOPMBI O HEOCHOBATEJILHOM OOOTaIlleHNH KaK HOPMBI, PETYIIUPY-
IOIIME B Ka4ecTBe OOIIUX MONOKEHUH TI000e HEOCHOBATEIbHOE
oOoraiieHue He3aBUCMMO OT MCTOYHMKA €ro BO3HUKHOBEHWUSI.
[Mostomy cyocuaunaproe npumenenue npasui ri1. 60 'K P®, o
€ro MHEHHMIO, JaJIEKO He BCEI/Ia O3HavaeT MprMeHeHe COOCTBEH-
HO KOHJIMKIIMOHHOTO UCKA: peUb MOXET UJITH BCETO JIUIIh O IPH-
MEHEHHUM OIpeJIeNIeHHbIX HOPM, OOBIYHO COITYTCTBYIOIIMX KOH-
JIVKIIMOHHOMY TpeOOBaHUIO (Hampumep, O TOpsijIKe Orpelielie-
HHSI CTOMMOCTH TIO/IIEXKAINETO BO3BpaTy UMYILIECTBa), JIMOO BO-
o0l1ie 0 MPUMEHEeHUU TpeOOBaHMsl, 0 CBOEH MPUPOJE HE SIBJIS-
IOLIErOCd KOHAMKIIMOHHBIMZ.

B W3n0XeHHOW MO3UIMU MPOCIIEKUBAETCS, XOTS U HESIBHO,

2% Cwm.: Knumosuu A.B. Cratbst 1103 TK P®: HOBBI acriekt peanu3alnuy KOHJUK-
IMOHHBIX 00s13atenbeTB. C. 47.Ha oOmmil XxapakTep KOHIUKIMOHHOTO TpeOOBaHMs
ykaspiBaeT U O.H. CanukoB: «B cuny nonoxenuit cr. 1103 HeocHoBaTensHOE 000-
raiieHre IproOpeTaeT xapakTep oOImel 3aUTHOR Mepbl, KOTOpask MOXeT UCIIONb30-
BaThCsl HApsAy (OIXHOBPEMEHHO) C IPYTMMHM, Ha3BaHHBIMU B cT. 1103 TpeGoBanus-
mu» (cM.: Kommenrapuit k I'paxaanckomy konekcy Poccuiickoil Penepanyy yactu
Bropoii (nocrareitnsiii). / [ox pen. O.H. CagukoBa. M., 1998. C. 710. Takxe cMm.: bo-
suesa FO.I'. KOHTUKIMOHHBIE 0053aTEILCTBA B CHCTEME TPAKIAHCKO-TIPABOBBIX 0051~
3atenbcTB: ucce.... kaua. opua. Hayk: 12.00.03. Kpacnonap, 2003. C. 63; Hnamos
A.B. JleHexkHBIe KOHAVKIMOHHBIE 00s3aTeNbCTBA B IPaXKIAHCKOM ITpaBe Poccuiickoit
Depepauuu: Aroped. qucc. ... Kaiz. opua. Hayk. Poctos H/[I, 2003. C. 16.



MPU3HAHKE 32 KOHIUKIIMOHHBIM 00SI3aTEIbCTBOM POJIOBBIX MPH-
3HAKOB [0 OTHOILIEHUI0 KO BCEM OCTaJbHBIM BOCCTAHOBUTEIb-
HBIM CPEACTBaM UMYIIECTBEHHOMN chephl yUACTHUKOB TPaKJaH-
CKOTro 000pOTa, IJie, «HaXO/sICh B TECHEUIIIEH TeHETUIECKOM CBSI-
31 C KOMIIEHCATOPHO-BOCCTAHOBUTEIbHBIMY HAYAIAMU [TUBUJIH-
CTUKH, KOHJIMKIIMOHHOE TpeOOBaHMe OCYIIECTBIISIET TeHEPaslb-
HYIO ITPABOOXPAHUTEIIbHYIO (DYHKIIMIO B CHCTEME 3alllUThl CyOb-
€KTUBHBIX I'PaXJIaHCKUX TIPaB» 2.

YHuBepcaibHbIid XapakTep KOHIUKIIMOHHOTO 00s3aTeNIbCTBA
¥ HOPM, PerJiaMeHTHUPYIOIINX ero MpuMeHeHre, Handosee YeTKO
npocnexuBaercs B no3uiiuu A.JI. MakoBCKOro, KOTOpHIH e1lie B
1996 r. nucall, 4T0 KOHAUKLIMOHHOE 00A3aTeILCTBO COBCEM HE
OIHOTIOPSIIKOBO JIPYTUM OTJIENIbHBIM BUJaM 00s13aTesIbcTB. OHO
YHUBEPCATBHO JIJTsI BCEX CITy4YaeB, KOT/Ia OJTHO JIUIIO IIPHOOpETaeT
(cOeperaeT) IMYILIECTBO 3a CUET JIPyroro 6e3 MpaBoBOrO OCHOBA-
HUSL, ¥ TIOTOMY SIBJISIETCS] POJIOBBIM MOHSITUEM IO OTHOIIEHHUIO KO
BCEM 00s13aTeJILCTBAM BO3BPATUTH UMYILIECTBO, TPUOOPETEHHOE
(cOepexeHHOe) O€3 JOCTATOYHBIX OCHOBaHMMA. [Ipyroe neso, 9to
JUTST KQKAOTO U3 9TUX KOHKPETHBIX CTy4aeB HEOCHOBATEJIbHOTO
oOorarteHusi MOryT ObITb YCTAHOBJIEHBI CIielIMa/IbHbIE MpaBuiia B
3aKOHE, B MHBIX MTPABOBBIX aKTaX, a /I HEKOTOPBIX U B JIOTOBO-
pe, ¥ 3TU CriellMaibHble TPaBUIa JOJKHBI UMETh PEUMYIIECTBO
niepeJ1 oOOIUMHU HopMaMu 00 00s13aTeIbCTBAX M3 HEOCHOBATE b~

2 Curwypin C.A. Bunaukanus, PECTHTYIHS M KOHAWUKIMS: IPOOIEMBI COOTHOIIIE-
Hus // 3akonogarensctso. 2003. Ne 8. C. 22, 23.



HOro odoraiieHus .

3aMeTuM, 4YTO BBICKA3aHHAs IMO3ULMSA HE IpeTeprena Ka-
KUX-JTMO0 N3MEHEHUH 3a IeCATUJIETHE Pa3BUTHSI OTEYeCTBEHHOM
npaBoBoi Hayku. Tak, Hanpumep, II.B. HoBak B pamkax cBoe-
ro auccepraioHHoro ucciegaoBanvs 2006 r. mpUxoauT K BIBO-
ay: «B poccuiickom mpaBe 00s13aTeNbCTBA BCIIEACTBUE HEOCHO-
BaTEJILHOTO OOOTaIlleHHsI KaK POJOBOM MHCTUTYT OXBATHIBAIOT
moOble TpeOOBaHUSI O BO3BpaTe MMYIIECTBA, MPUOOPETEHHOTO
Wi cOepekeHHOTO OHUM JIUIIOM 32 CUEeT JPYroro, jjis KOTO-
pbix HopMHI I71. 60 'K P® saBmsioTest cBoeoOpa3HOi ob1ieit Ja-
CTBIO. .. OXPAaHUTEJIbHBIE MEPBI CIIELIUATIBHOTO XapaKTepa BbITEC-
HSIIOT KOH/MKIIMIO Kak oOIllee CPe/ICTBO 3alllUThl U pedb UJET
JMIIL O CyOCHVapHOM TPUMEHEHUH K JaHHBIM OTHOIIEHUSIM
HEeKOTOpbIX HOpM I1. 60 'K PD»?7.

Beixoaut, uTo cyOcuaMapHblil (YHUMBEPCAIbHBIN) XapakTep
HOPM O HEOCHOBAaTeJIbHOM OOOTallleHUH, BBIPAKAIOUIMICA B
BO3MOXXHOCTH BOCIIOJTHUTh (JJOTIOJIHUTB) JIIOOOW OXpaHUTEIb-
HBIl WUHCTUTYT, OMHUX YYEHBIX-TIPABOBEIOB MPUBOAUT K MbIC-
JIM O BOCTIOJIHUTEJIBHOM XapaKTEPe BCEr0 MHCTUTYTa HEOCHO-
BaTeJIbHOTO OOOTallleHHs], a APYTUX — K OOIEpOJOBOMY Haya-
JIy KOHJWKITHOHHOTO 00S13aTeNIbCTBA OTHOCUTEILHO OXPAHUTEITh-
HO-BOCCTaHOBUTEJILHOU c(pepbl B TPAXkIAHCKOM MPABE.

26 Cm.: Maxoeckuii A.JI. Obs3aTenbeTBa BCJIEACTBUE HEOCHOBATEJILHOIO 00Orale-
Hus (r1. 60). C. 597, 598.

" Hosax /1. B. HeocHoBatellbHOE OOOTaIleHre B IPakJaHCKOM TIpaBe (CpaBHUTENb-
HO-TIPAaBOBOE UccCeioBaHKe): ABToped. aucc... Kaua. opua. Hayk. M., 2006. C. 10.



Ecnu nepBbiii noaxo noHumanus HazHayeHus 1. 60 'K PO
BPSJ JIM UMEET MPaBO Ha CYIIECTBOBAHUE, TTOCKOJIbKY B IPOTHB-
HOM CJTy4ae BO3HMKAET BOMPOC O POJU TAaKUX YHUBEPCATBHBIX
CPEJICTB 3allIUThl, KAK BO3MeIllleHHe YObITKOB U YIUIaTa HeyCTOM-
KM, KOTOPbIE, TOMUMO BCEro MpPOYEro, BHICTYMAIOT eIlle U Me-
paMu rpaxJIaHCKO-IIPABOBOM OTBETCTBEHHOCTH, TO BTOPOU MOJ-
XOJ JIOJUKeH ObLT Obl pa3 M HaBCerJa PelivTh BOIPOC O CYIIe-
CTBE MEXaHM3Ma 3alUTHl TPAKIAHCKUX IMPaB OT BCAKOTO poja
YILIEMJIEHUI UMYIIECTBEHHOM C(pepbl yUaCTHUKOB I'PAKAAHCKO-
ro 000pOTa ¥ MPU3HATH 32 BCEMU WHBIMH OXPaHUTEIbHO-BOCCTA-
HOBUTEJIbHBI-MH CIIOCOOAMU 3aIUTHl UX BUIOBYIO TTPUHAIJIEK-
HOCTb K 0OIIIeMYy pOJOBOMY TpeOOBaHUIO — TPEOOBAHUIO O BO3-
Bpare HEOCHOBATEJILHOTO OOOTaIeHns1 (KOHJUKITMOHHOMY Tpe-
OOBaHMIO) CO BCEMH BHITEKAIOIIUMU U3 3TOTO MOCIIEICTBUSIMHU.

OpHaKo 3TOro He MPOU3OIILIO. 32 POIOBBIM XapaKTePOM KOH-
JUKIIMOHHOTO 00s13aTesbCTBA IO CUX MOP CKPBIBAIOT BCE TE Ke
BOCIIOJTHUTEJIbHbIE XapaKTePUCTUKHU C BOZMOKHOM MOCTAHOBKOM
BOIPOCA: & MOXET JIA B TAKOM CJIy4ae KOHIMKIIMOHHOE 00s13a-
TEeJILCTBO PACCMATPHUBATHCS KaK CAMOCTOSITETHHOE.

FO.K. Toncroii OTHOCHTENIBHO CYIECTBA KOHIUKIIMOHHBIX
00s13aTeNIbCTB  TIUIIIET: «...3aHMMasi B CUCTEMe 00s3aTeIbCTB
BIIOJTHE CAMOCTOSITEJIbHOE MECTO, OHM HEPEJKO COMPOBOXKIAIOT
00s13aTe/IbCTBA, BOSHUKAIOIINE U3 MHBIX OCHOBAHUI U MMEIOIIINe
VHYIO I0PUUYECKYIO IPUPOLLY, BBICTYIAsI [0 OTHOIIEHUIO K HUM
B KauecTBe «00s13aTeIbCTB-CIYTHUKOB». He Oymyuu akieccop-
HBIMM 00SI3aTEIbCTBAMU B CTPOTOM CMBICIIE CJIOBA, OHU MOTYT



BOCIIOJIHSITh TPOOENbl B 3allUTe CYOBEKTUBHBIX TI'PakKIaHCKUX
IpaB, OCYIIECTBIISIEMOU C MOMOIIBI0 WHBIX BEIHO-WIN 00s13a-
TeJIbCTBEHHO-TTPABOBBIX TPEOOBAHMII» 28,

Hecmotpst Ha TO, YTO MpUBENEHHAs TOUYKA 3PEHHUsI He TI03BO-
JISIET YCOMHUTBCSI B CAMOCTOSITEIbHOCTU KOHIUKIIMOHHOTO Tpe-
OOBaHMUSI, BCE-TaKH CYTh TAKOW CAMOCTOSITETBHOCTH 3aKJTI0YaeT-
Csl IaJieKO He B NIPU3HAHMU 32 JIPYTMMHU CPAaBHUBAaEMBIMH Tpe-
OOBaHMUSIMM BUJOBOW MPUHA[IEKHOCTH K KOHAUKIIMOHHOMY, a
HANpPOTHB, B YCTAHOBJIEHWM YETKUX T'PAHUIl TPUMEHEHMs] Kak
KOHJUKITMOHHOTO, TaK M WHBIX TpeOoBaHuil. iHave, Kak oTMe-
yaeT M.A. CMUpHOBa, «ec/v Toj1 00orareHueM MOHUMATh JII0-
60e (pakTHUeckoe nomydeHue oo coepexeHue Oiara, To Mpo-
BECTU pasrpaHUueHre C JPYrMMU BUJIAMH OOs3aTeNIbCTB Kpaii-
HE 3aTPYJHUTENILHO, W KOHJUKIIUS TIPEJICTAeT POIAOBOW U CYyO-
cuauapHoit kareropueit» . M.A. CMHpHOBa BUIUT CleAyIOlIMe
MIOCJIE/ICTBUSI TAKOTO TMOAXO/A: KaK MPU MOTyYeHUN UMYIIECTBA
T10 HE/ICUCTBUTENILHOM CIENIKE, TaK U B CJTydae HE3aKOHHOTO BJia-
JeHust, o (pakTUuecku nprodperaer 0J1aro; MoTepHeBIITHIA
B TaKMX CJIy4YasiX JIOJDKEH 3allMINAThCs UCKOM, KOTOPBIM COOT-
BETCTBYET XapaKTepy OTHOIIEHUH, a KOHIMKIIMOHHOE TpeOoBa-
HHUE OKa3bIBAETCsI BCIIOMOTATEJIbHBIM, CYOCHIUAPHBIM, WCIIONb-

28 Toncmoii FO.K. O6s3aTebeTBA U3 HEOCHOBATEBHOTO oboramenus. C. 78.

2 Cuuprosa M.A. CooTHOLIEHHE 00513aTe/IbCTBEHHBIX TPEOOBAHMI B POCCHIICKOM
rpaxkIaHCKOM ITpaBe // AKTyaJbHBIe IpoOIeMsl rpaxaanckoro npasa. / Iox pex. O.10.
MIunoxsocra. M.: Hopma, 2003. Boim. 7. C. 187, 188.



3yeMbIM J1JIs1 BOCIIOJTHEHU S ITPOOEJIOB B CHIEIIMAIbHBIX HOpMax *°.
3amerum, yto M.A. CMHpHOBA, UCKJIIOYAs MPU3HAHKE 32
KOHJUKITUOHHBIM 00sI3aTeIbCTBOM KavecTB POJOBOro 00s13a-
TEJIbCTBA, CTABUT I10J] COMHEHUE U €T0 CyOCUIUAPHBIN XapaKTep.
Omna numer: «Ilonoxenue cr. 1103 I'K 0 Bo3MoxHOCTH ITpUMe-
HEHUs KOHTUKIIMOHHBIX HOPM K WHBIM TpeOOBaHUsIM, Jaloiiee
OCHOBaHWe JIJIs1 BBIBOJIA O BCIIOMOTaTeIbHOM XapaKTepe WHCTH-
TyTa, MOXKET ObITh UCTOJIKOBAHO MO-APYroMy. A UIMEHHO: pUMe-
HEeHHUE MPaBWJI O HEOCHOBATEILHOM OOOTAIlleHU! K IPYTUM Tpe-
OOBaHMSIM MOXET PACCMATPUBATHCS KaK BO3MOXKHOCTH COMPO-
BOJK/ICHHMS] HEKOTOPBIX T'PaKIaHCKO-TIPABOBBIX TPEOOBAHUI KOH-
JUKIMOHHBIMU. VIHBIMU CJIOBaMU, 3TO O3HAYAET UX KyMYJISITUB-
HYIO KOHKYpeHIHI0»>!. OHa MUIIeT ¥ 0 BO3MOKHOCTH aJIbTepHa-
TUBHOU KOHKYPEHITUH, B YaCTHOCTH C JICJTMKTHBIM TPeOOBAaHUEM.
Ha Hamm B3mis1/1, TAKO# MOJIXO/] HE CHUKAET aKTYaJIbHOCTH 00-
IIEr0 BOMpPOCa O KOHKYPEHIMHU KOHJUKIIMOHHOTO, BUHIUKAIIM-
OHHOT'0, JIGJTMKTHOTO ¥ IOTOBOPHOTO TPEOOBAHUI.
YHuBEpCaJIbHOCTh KOHJIUKIIMOHHOTO TPEeOOBaHMSI HE TOJb-
KO He 3aTparMBaeT CaMOCTOSITEJIbBHOCTH TaKOro TpeOOBaHMS, a,
HAIpOTHB, pPeIlaeT BOMPOC: KaKhe OXPaHUTEbHO-BOCCTAHOBU-
TeJIbHbIe TPeOOBaHUS MOTJIONIAIOTCS POJOBBIM KOHAUKIIMOHHBIM
TpeOOBaHUEM, a B OTHOIIEHUH KAKUX MMEeT MECTO BOCIIOIHH-
TeJIbHOE TIPUMEHEHNE HOPM O HEOCHOBATEIbHOM OOOTaIlIEHHH.
[Ipeacrapisiercsi, 4YTO COBPEMEHHOUM MPABOBOM HAYKOU POJIb

30 Cwm. tam xe. C. 188.
31 Tam xe. C. 206, 207.



KOHJMKIIHOHHOTO 00S13aTejIbCTBA B MPOIECCE BOCCTAHOBJICHHUSI
HapyIIEHHOT0 TpaBa HEOOOCHOBAHHO YMAJISIETCSI TT0 CPAaBHEHHIO
C JISWCTBUTENBHBIM XapaKTEpOM TAKOTo 00s3aTesbeTBa, obec-
TMIEYMBAIOIIETO TMOJHOE BOCCTAHOBJICHUE MMYIIECTBEHHOU ce-
PBI OT JTIOOOTO MOCSTaTeNIbCTBA U3BHE. IHCTUTYT HEOCHOBATEb-
HOTO 00OTAIlIeHUsI COJICPIKUT TIOJIHBIN HAOOp MPaBOBBIX BOCCTA-
HOBUTEJIbHBIX MHCTPYMEHTOB, JIOCTATOYHBIX JUIS 3aIUThI NMY-
IIECTBEHHbIX MHTEPECOB IMOTEPIIEBIIEro, KOraa NOMUMO Hero-
CPE/ICTBEHHO KOH/MKIIMOHHOTO TPeOOBaHMUsI MOTEPIIEBIIas CTO-
pOHa BIIpaBe MPUCOSIMHUTD K HEMY U IpyrHe TpeOOBaHUS 0Xpa-
HUTEJIBHOTO XapakTepa (TpeOGoBaHHE O BO3MEIIEHHU I0XOJIOB,
yIuiaTe MpoLEHTOB).

YHuBepcaIbHOCTh KOHAWKIIMOHHOTO 00513aTeIbCTBA, HA Halll
B3IJISA]], TIPOSIBJISIETCS] B MHOTOACTIEKTHOM XapakTepe KaTeropuu
«YHHMBEPCAIBHOCTb», KOIJIA €€ COAepKaHHe He OrpaHuYMBaET-
Csl JIUIIb BO3MOKHOCTBIO CyOCHIMAPHOTO MPUMEHEHHUSI HOPM O
HEOCHOBATEILHOM 00OTaIlIEeHUH K OT/IEIbHBIM [TPABOBBIM HHCTHU-
TyTam | MPU3HAHMEM 33 KOHJUKIIMOHHBIM TpeOOBaHMEM OOIIie-
POIOBBIX MPU3HAKOB, IPABOBAsI perlaMEHTAINs] KOTOPOTO YCTY-
Haer J00OW JPYroi CrelnuaibHON perjiaMeHTallii BHOBOTO
TpeOOBaHusI O 3allUTe rpakIaHCKUX npaB. HanpoTus, B xone Ha-
CTOSIIIIETO MCCleJoBaHUsI OyIeT MoKa3aHa JOMUHHUPYIOLIasl POITb
KaK caMOro KOHJMKIIMOHHOTO TPeOOBAHMSI MPH 3aILKTE JTI0O0Tr0
0€30CHOBATENILHOIO TMepeMellleHHs] UMYILIECTBEHHOro Oyiara ot
HOTEPIIeBIIEro K MPUOOPETaTeTio, MPUBE/IIEro K HEOCHOBATE b~
HOMY OOOTaIIEHNIO OJJHOTO JIMIIA 32 CYET JIPYroro, Tak ¥ HOpM



O HEOCHOBATEJIbHOM OOOTaIlleHUH IPU BOCIIOJTHEHUH JTI0O0IN
HapYyIeHHON uMyIecTBeHHO! cpeprl. KonauknmonHoe Tpedo-
BaHUE, SIBIISISICH «IPECTbHBIM» CITOCOOOM 3all[UThl TPaXIaH-
CKUX TIpaB, MPUMEHSETCS C LIENbI0 MOJTHOIO BOCCTAHOBJIEHUS
MMYIIECTBEHHOMW c(epbl MOTEPIEBILETO.

Peanuzarus kateropum «yHUBEPCAJIBHOCTh» OylIET MoKa3aHa
B paboTe uepe3 ornpejeieHre KOHANKIIMOHHOTO TpeOOBaHUS B
cucTeMe Croco0OB 3allMThl PAKIAHCKUX TIPaB; OMNpeesieHre
o0beMa HOPM, OTHOCSIIMXCSI K WHCTUTYTY HEOCHOBATEIHLHOTO
oOorareHust; onpeeseHe MpeaeioB MPUMEHeHNsT KOHAUKIII-
OHHOTO TpeOOBaHWSI U OCOOSHHOCTEH WCIOMHEHHS] KOHAWKIIU-
OHHOTO 00SI3aTeNbCTBA; COBOKYITHYIO peau3alfi0 UHBIX OXpa-
HUTEJIBHBIX CPEJICTB, OTMIOCPENYIONTIX MPOIIECC UMYIIIECTBEHHOTO
BO3MEILIEHUS TOTEPIEBILETO.



§ 2. [TonsiTHE 1 OCHOBaHHE
BO3HHUKHOBEHHUS
KOHIUKIIMOHHOI0 0043aTeJILCTBA

Wnes o HeIOMyCTHMOCTH HEOCHOBATEJIBbHOTO OOOTalleHus
BIIEPBBIE MOTyYHJIa CBOE BOILIOIIEHUE C TIOMOIIIBIO Psiia I0pHIU-
YeCKMX KOHCTPYKIIM, BHIPAOOTAaHHBIX PUMCKHUM TPaBOM, LIeH-
TPaJIbHOE MECTO Cpeqy KOTOPHIX 3aHMMAJIM TaK Ha3blBaeMble
KOH/IMKIIMH, BIOCJECTBAY BBICTYNUBIIKE ITPOOOPA30OM COBpE-
MEHHOTO MHCTUTYTa 00sI3aTeIbCTB U3 HEOCHOBATEIBHOTO 000Ta-
meHus. VIMeHHO MOITOMY B TEOpHH I'pakJAHCKOTO MpaBa pac-
cMaTpuBaeMble 0053aTeIbCTBA MHOTAA HAa3bIBAIOT KOHAMUKIIMOH-
HBIMU, & UCKH, TIOCPEJICTBOM KOTOPBIX yIOBJIETBOPSIOTCS TpeOo-
BaHUS O BO3BpaTe HEOCHOBATEILHOTO OOOTaIlleHHs], — KOHIVK-
IIMOHHBIMH UCKAMH.

KOHIVKIIMOHHBII MICK BOZHHMK B TEPHOJ PECIYONUKH Kak
OJIVH U3 TISATH «3aKOHHBIX UCKOB» (legis actionis) ApeBHEro prm-
CKOTO I'PaskJaHCKOTO MPOLIecca, C MOMOIIBIO KOTOPBIX JIMIO MpU
HOCpeAHIYECTBe MyOIMYHOM BJIACTH MOIJIO 3aIllUTUTh CBOE OC-
HOBaHHOE Ha 3aKOHe npaBoMoune. Hapsiny ¢ 3akoHaMu Takue
WCKH pacCMaTpUBAJIMICh KaK COCTABHAsI YacTh IIMBUJIBHOTO TIpa-
Ba, OTHAKO B OT/JIMYKE OT NIEPBBIX MMEJIM 3HAYEHHUE TOIBKO B ITPO-
1iecce X MpUMEHEHHUSI.

[No3nHee, B 3MOXY KJIACCUYECKOTO PUMCKOTO TpaBa, KOHJHUK-



VY TIOMJIOTUJIM BCE JIMYHBbIE UCKU. [109TOMY C MOMOIIIBIO KOH-
JWKIIAY CTAJM 3alAIIAThCS TPeOOBAHMS O BO3BpATe HEOCHOBA-
TenbHOro oborarieHnsi. Co BpeMeHeM OHM BOIILIM B CAMOCTOSI-
TEJIbHYIO TPYIINY, BO3HUKAIOIMX U3 KBAa3MKOHTPAKTOB, MPOOO-
pa3oM KOTOPBIX BBICTyMajia ojHa U3 (hOPM 3aKOHHBIX HCKOB,
umeHyemas «legis actio per condictionem». B nocneknaccuye-
ckmii mepron B kopudukarnmu FOctrHuaHna ObUM BbIJICICHBI pa3-
JIMYHbIE BUJIbl KOHAMKIIMY O BO3BpPaTe HEOCHOBATEILHOTO 000ra-
IEHU A2,

OxoHuaTebHO C(POPMYTUPOBATH IOHATHE HEOCHOBATEILHO-
ro oOoraiieH1st pUMCKIM I0pUCTaM Tak U He yaajiock. [lox 06o-
raieHueM MOHUMAJIOCh BCSKOE IMOJTyYeHHe OJIHUM JIMIIOM Ka-
KOW-JIMOO MMYIIECTBEHHOM BHITO/IbI 32 CYET UMYILIECTBA JIPYTro-
ro ymna. [Ipu 3TOM ciydam, Korja uMeso MecTo oOOoraieHue
OJIHOTO JIMIIA 32 CYET JAPYroro, ObUIM CIMIIKOM Pa3HOOOpa3HHI,
YTOOBI MOKHO OBLIIO KBAJTM(PUIIMPOBATH MX MO KAKUM-JIMOO 00-
MM [TPU3HAKAM, YTO TIO3BOJIUJIO Obl TOBOPUTH O BBIJCICHHUHU Ca-
MOCTOSITENTBHOTO BU/1a 00513aTEIbCTB M3 HEOCHOBATEILHOTO 000-

32 Cpenu Takux KOHIUKIMEA: condictio indebiti — KOHAUKIKS 00 UCTPEOOBAHUHM HC-
MIOJIHEHHOT'0 B OTCYTCTBHUE Joira; condictio ob rem dati — uck 0 Bo3Bpare MpeaocTas-
JIeHUs1, LIeJIb KOTOPOro He ocyIecTBuiIack; condictio ex causa furtive — Bo3Bpar mo-
JIydeHHOTro oT Kpaxu; condictio ob turpem causam — HCK, HallpaBJI€HHBIN Ha HCTpe-
GoBaHKe TOTrO, YTO OBUIO MPEJOCTABJIEHO B MPEITIOIOKEHUN «OeCUeCTHOrO» OymyIie-
ro 00s13aTeNbCTBa, MOPOYAILeTro nonyyaresisi; condictio ob iniustam causam — UCK, Ha-
MpaBJIeHHBIA MPOTUB TOTO, KTO BOMPEKU YCTAHOBJIEHHOMY 3aKOHOM 3aMpeTy MPUHSIT
UMYILIECTBEHHOE IIpeiocTaBiieHue; condictio sine causa — UCK O BO3BpAaTe TOro, YTO
HaXOJIUTCS Y KOTO-JIMOO 63 OCHOBAHWSI.



raieHusa.
[Tpu onpeneneHny MOHATHS KOHJUKITMOHHOTO 00s13aTeNIbCTBA

33 Vyenue o KOHAMKIIMK B PUMCKOM YaCTHOM IIpaBe MPeCTaBJICHO B psifie paboT Mo
pumckomy nipaBy: [llyaun @. YaeOHUK HCTOpUM puMcKoro mpaga: Ilep. ¢ Hem. 1.
Iykuna / Iox pen. B.M. XBocroa. M., 1893; Xeocmoe B.M. OnbiT XapakTepucTu-
KM TMOHATUH aequitas ¥ aequum jus B pUMCKOW KJIACCUYECKOH IopucnpygeHuuu. M.,
1895; On dice. Cuctema puMcKoro mpaa: Y4eOHuK. M., 1996; Pumckoe yactHoe mpa-
B0: Yuebnuk./TTon pen. npod. N.B. Hoeurkorowu I1.C. TTepetepckoro. M., 1994; ITyx-
ma I'.®. Kypc pumckoro rpaxaanckoro npaea. T. 1. M., 1874; [lyxan Heo, [lone-
Hax-Axkumosckas Mupvsana. Prumvckoe mipaBo (6a3oBblil yueOHHK): Ilep. ¢ MakenoH-
ckoro B.A. TomcuHoOBa, }0.B. ®ununmosa /Tlox pen. B.A. TomcunoBa. M., 1999; Io-
kpoeckuti U.A. Victopust pumMckoro mipasa (o u3n. 1917 r.). CII6., Ne 99; Ilo6edornoc-
yes K.I1. Kypc rpaxaanckoro npasa. T. 3. M.: Craryrt, 2003; Mypomuyes C.A. I'pax-
naHckoe mpaBo JlpesHero Puma. M., 2001; Kpusyoe A.C. AGCTpaKTHbIE U MaTepH-
aJibHBIe 0053aTeNbCTBA B PUMCKOM U COBPEMEHHOM I'pakAaHCKoM mpase. M.: CtaryT,
2003; Nuctutyuuu KOctunuana: Ilep. c nat. [. Paccuepa/ Ilon pen. JI.JI. Koganoga,
B.A. TomcuHOBa. M., 1998; 3o P. IHCTUTYIIMN: YYeOHUK UCTOPHUH M CICTEMBI PHIM-
CKOro IrpaxaaHckoro npasa. Boin. 2. Cucrema: Ilep. ¢ 13-ro Hem. usn. I'.A. Bapkos-
ckoro. CIT06., 1910; Ourectst FOctunuana: Ilep. ¢ nar. / OtB. pen. JI. JI. Kodanos. T.
1. Ku. 1-4. M,, 2002; T. 2. Ku. 5—11. M., 2002;T. 3. Ku. 12-19. M., 2003, Jooxc-
Oes /[.B. Pumckoe yacTHOe npaBo: YueOHuk ais By3oB. M.: UTHOPA-M, 2003; I'am-
oapos FO.C. Kak cremyeT IOHIMATh CIIPaBEAIMBOCTD Y PUMCKUX I0pUcTOB//Pycckas
Mbicib. 1895. Ku. 12.C. 171; Bunowmeiin b. O6 00s13aTelibcTBaX MO PUMCKOMY TTpa-
By. CII6., 1875; Bapon FO. CucteMa pUMCKOTO IpakJaHckoro npasa. Beim. 3. Ku. IV:
Oos3atenbcTBeHHOe MpaBo: Iep. JI. erpakwuiikoro. CIT6., 1910, Azapesuu /. Cucte-
Ma pUMCKOTo TipaBa: Yauepcuterckuid kype. T. 2.4.1. Bapmasa, 1888, u ap.Cpeau
MOCJIEIHNX HAYYHBIX paOOT, OCBEMIAOIIMX JaHHBIA BOITPOC MOXKHO OTMETUTL: [llaxa-
nura C.B. K MCNIONb30BaHMIO TIOHSTUSI «KOHJUKIIUS» B PUMCKOM YacTHOM IpaBe //
Hpesuee npaBo. M.: Cnapk, 2002. Ne 1. C. 141-150; Hosaxk /]. B. DBomoLus KOHIUK-
MY B PUMCKOM YaCTHOM TpaBe // AKTyaJIbHbIe IIPOOJIEMbI I'PaIaHCKOTO IpaBa. Bpirt.
8. / Tlon pen. O.I0. Hlunoxsocra. M.: Hopma, 2004. C. 381-429; Kaumosuu A.B.
YueHne 0 KOHAUKIME B PUMCKOM 4acTHOM Tpase // CuOUpCKuii I0pHaNIecKuii BeCT-
HuK. Mpkytek: UT'Y, 2002. Ne 2; Crecapes A.B. Obs13atenscTBa BCIIEACTBAE HEOCHO-
BaTeNbHOro odoramenws: Jucc. .. kaun. opun. Hayk. EkarepunOypr, 2000. C. 8—27.



CJIelyeT UCXOUTDb U3 OOIIETPUHSITOTrO, KOTJIa TOJ] TAKOBBIM TIO-
HUMAeTcsl IPaBOOTHOIIIEHHE, B CHITy KOTOPOTO JIMIIO, Oe3 ycTa-
HOBJICHHBIX 3aKOHOM, WHBIMM IPABOBHIMU aKTAMHU WJIMA CIEJ-
KOV OCHOBaHMU MpuoOpeTiiiee WM cOeperiiee UMYyIIECTBO 3a
CUeT JIPyroro, 00s13aHO BO3BPATHUTH MOC/IEIHEMY HEOCHOBATE b~
HO MPHOOpETeHHOE MK cOepeKeHHOEe MMYIIECTBO.

Eciu B MpHBEICHHOM OINpe/e/ieHU KOHAUKIIMOHHOTO 00sI-
3aTe/IbCTBA OOOTaTHBINASCS CTOPOHA COOTBETCTBYET TEPMHHY
«IIpUOOpETaTelib», a CTOPOHA, 32 Yel CUeT MPOU3OIILIO0 HEOCHO-
BaTeJIbHOE MPUOOpETeHre WM cOepekeHue, TEPMUHY «IIOTep-
NeBIINUI», TO TEPMUH «HEOCHOBATEJIbHOE OOOTaIlleHue» UMeeT
nBosikoe 3HaueHue. C OIHOM CTOPOHBI, HEOCHOBATEIbHOE 000ra-
IIeHWEe MOKHO pacCMaTPUBATh KaK MPOLIECC MepPeMEeIeHHS UMY-
IIECTBEHHOro OJyiara OT TOTEPIEBIIEro K Mprodperareno, a ¢
JAPYroil — Kak UMYIIECTBO, KOTOpOe MpUoOpeTaTesib HEOCHOBA-
TeJIbHO MpUoOpes win coeper 3a cuer norepresiero. Tak, Ha-
npumep, B HazBaHuu 171. 60 'K P® tepmun «HeocHOBaTe/ibHOE

3 Cm., Harpumep: CoBeTcKoe IpakJaHCKoe MpaBo: YUeOHUK 1151 By30B. Y. 2 / Tlox
pen. B.A. Pacennena. JI., 1987. C. 427; I'paxnaHckoe npaso: Yueonuk. T. 3 / Tlox
pen. A.I1. Cepreesa, FO.K. Tosncroro. C. 79 u np.B nuteparype BHICKa3bIBAJIOCh MHE-
HHE, YTO BCJIE/ICTBAEC HEOCHOBATEIBHOIO OOOTAIlIeH!sT He MOKET BOSHHKHYTh 00s13a-
TeJbCTBA (KaK, BOPOYEM, U BCIICJCTBIE IPUYHHEHMSI BPea), OCKOIbKY OTCYTCTBYET
OIpE/IEIEHHOCTh B COJICPXKaHIH, M3-3a YeT0 N3HAYAIbHO OTCYTCTBYET COaJTaHCHPOBaH-
HOCTB JICHCTBHIA CTOpOH. JIWIa HUKOrIa He IOTOBOPSITCS 00 OIpeeeHIH HeOCHOBa-
TEJIBHOTO O0OTaIleHNsl. B chTyalmy BOSHUKHOBEHHU ST HEOCHOBATEIBHOTO OOOTaIICHH S
MOCTpaJaBIIasi CTOPOHA YKa3bIBaeT roCyqapCTBY Ha JONT Iiepel Hell Jinia, 00oraTus-
1Ierocsi 3a ero cuer. ['ocynapcrso Jiviib odecredrBaeT Bo3Bpar 31oro goira. Ho 06s-
3aTeNbCTBA 371eCh He BO3HUKAeT (cM.: Tanuyk H.A. Xo3sICTBEHHbIE 00s3aTeNIbCTBA.
M., 1970. C. 102).



oOorarieHne» UCIOoNb3yeTCsl B 3HAUEHUH MPOoIiecca, a B HA3BaHUU
ct. 1104 'K P® naHHBIM TEPMUHOM ONPEENAETCS UMYIIECTBO,
NOZIJIeKAIllee BO3BPATy.

B 1menom, xapakTtepusys KOHIMKIIMOHHOE OO0sI3aTeNbCTBO,
clielyeT OTMETHTh, YTO 3TO I'PakIAHCKO-TIPAaBOBOE 00s3aTesb-
CTBO, HOCSALIIEE UMYILECTBEHHBIM XapakTep. B ero ocHose nexar
MMYIIECTBEHHBIE OTHOLIEHHS 110 NEPEMEIIEHNI0 MAaTEPUAJIbHBIX
Omar.

KoHauk1ronHoe 00513aTeIbCTBO OTHOCUTCS K YHUCITy OXPaHU-
TeJIbHBIX, BHEJOTOBOPHBIX O0S3aTeIbCTB: OHU MMEIOT HaIlpaB-
JICHHOCTb Ha BOCCTAHOBJIEHWE HAPYIIEHHOW HMYILECTBEHHOU
ceppl NOTEPNEBILETO ¥ BOZHUKAIOT MEX/y CTOPOHAMU, HE CBSI-
3aHHBIMA MEXKJY COOOM JOrOBOPHBIMU OTHOIIEHUSIMH, JHOO
XOTSl U CBSI3aHBI JIOTOBOPOM, HO HEOCHOBAaTENbHOE oborarie-
HUE MTPOU30IIIO BHE CBSI3U C UCTIOJTHEHUEM JJOTOBOPHBIX 00s13a-
TeJbCTB. B pe3ynbrare HEOCHOBATEIBHOTO OOOTAIleHUsT MEX Ty
JOJDKHUKOM (TproOpeTaresieM) U KPeauTopoM (TIOTEPIICBIIIM)
BO3HUKAET OTHOCUTEIBHOE ITPABOOTHOILLIEHNE, HAITPABJIEHHOE HA
nepeMelieHue MaTepuaibHbIX Oar U3 XO3SIMCTBEHHOW cgepsbl
OJJHOTO JIMIIa B XO35IMCTBEHHYIO cepy Apyroro.

CyOBEKTOM KOHIMKIIMOHHOTO O0S13aTeNIbCTBA MOXKET CTaTh
moboe ¢usnveckoe win opuarndeckoe uio. Poccuiickas Pe-
nepans, cyobekTsl Poccuiickoit deaeparyivi, MyHUITUTIATbHbBIE
00pa3oBaHUsl, YYaCTBYsl B OTHOIIEHUSIX, PETYIMPYEMBIX I'Pax-
JAHCKMM 3aKOHOAATEJIbCTBOM, HAa PaBHBIX Hauyajaax C MHBIMU
YUaCTHUKAMH STHX OTHOIICHUM, TaKXkKe MOTYT CTaTh JIIOOOW U3



CTOPOH KOHJUKIIMOHHOIO 00s13atesibcTBa. [Ipy 3TOM B3bICKaHKE
UMYIIIECTBA B JIOXOJ] MyOJIMYHOTO CyOBEKTa IIpaBa MOXET OBITh
pacIieHeHO KaK HCIIOJTHEHUE KOHJWKIIMOHHOTO OOSI3aTeNIbCTBa,
TOJIBKO €CJIM HEOCHOBaTe IbHOE 00O0TallleHHe MTPOU3OIILIO 32 CYET
NyOJIMYHOTO CYObEKTa MpaBa W MPY HAJTMYUU WHBIX TIPU3HAKOB
KOHMKILIMOHHOIO 00s13aTeIbCTBa ™.

KoHAMKIIMOHHOE 00s13aTeIbCTBO BO3HHMKAET MPU HAIUIAU
OTpeIeJICHHBIX YCIIOBHMIA, OTHOCUTEIHO KOTOPBIX B HAYYHOM JIH-
Teparype BbICKa3aHbl Pa3IMYHbIC MHEHHS, 0COOEHHO B YaCTH UX
KOJIMYECTBEHHOTO OmpesieieHusl. B OHUX CTydyasiX HECKOJIBKO
YCIIOBUN OOBEVHSIOTCS B OJHO, B APYrHX — OTIEJbHBIE 00-
CTOSITEJIbCTBA BHIWIECHSIIOTCS B KAYECTBE CAMOCTOSITE/IBHBIX YCJIO-
Buir’’. OHAKO MpH BCEM Pa3sHOOOpA3UM BBIAEISEMbIX YCIOBUN

35 Cm.: Kaumosuu A. B. KOHIMKIIMOHHBIE 00SI3aTe bCTBA B rpa)xJaHCKOM IIpaBe: AB-
toped. IUCC. .. KaH. opuj. HayK. Biagusocrok, 2002. C. 17.

36 Cm, Hanpumep: Hogpghe O.C. CoBerckoe rpaxmanckoe mpaso: Kypc nekimii.
OtnenbHbie Buabl o0s3atenbetB. C. 518, Jamoapos C.J]. OcHOBaHUS BO3HUKHOBE-
HYS M 00BbEKTHl KOHAUKITMOHHBIX 00513aTEIbCTB: ABTOped. JICC. . .. KaH. I0pU/L. HayK.
M., 2007. C. 9; Kopruaosa H.B. TIoHsITHE W YCIOBHSI BOSHUKHOBEHHSI 00S13aTe/TbCTB
BCJIEZICTBHE HeocHOBaTebHOTro odorarieHus // FOpuct. 2004. Ne 7. C. 21, 22.

7 Cm, Harpumep: CoBeTcKoe rpaxJaHcKoe MpaBo: YueOHuK 11s1 By30B. Y. 2 / Tlog
pen. B.A. Pacenuesa. C. 429; Kommenrtapuii k I'paxaganckomy konekcy Poccuiickoit
Penepanym yactu BTopoii (ocrarefinsiii) / Ilox pex. T.E. Abosoit, A.10. Kadankuna.
M., 2003. C. 873; Yepnwviues B.M. Borpochl BOSHUKHOBEHHUS 1 UCTIOJHEHUsT 00s13a-
TEJIbCTB 0 BO3BPATy HEOCHOBATEIbHO MPHOOPETEHHOTO (COepekeHHOr0) UMYIIEeCTBa.
M., 1973. C. 11; 3asuoos B./1., I'yces O.B. TIpaBoBble MPOOIEeMbl OTBETCTBEHHOCTH,
BBITEKAIIME 13 HEOCHOBaTepHOro odoramenus // FOpuct. 1999. Ne 10. C. 58, 59;
nocrarosyienre PAC Bocrouno-Cubupcekoro okpyra ot 25 denpaist 2004 . Ne A3-
3-8425/03-C2-D02-298/04-C2.



HECOMHEHHBIM SIBJISIETCS] HallMuue JByX: 1) oOoramenue (mpu-
oOpeTeHne WM cOepeKeHre UMYIIIECTBA) OHOTO JIMIA 33 CYET
JIPYTOro U 2) OTCYTCTBUE YCTAHOBJIEHHBIX 3aKOHOM, MHBIMHU TTpa-
BOBBIMU aKTAMH WJIU CIIEJIKOM OCHOBAHUM TAKOTo oOorareHus .

B onpenenenuu npupobl 3TUX YCJIOBUN UMEET MECTO HEO[-
HO3HayHOCTh. Tak, Hanpumep, H.B. KopHunosa cuuraer, yto
oOorarieHue B (popme npruoOpeTeHrsi UMYIIECTBA OHUM JIMLIOM
32 CUET APYrOro 03HaYaeT yBeIMUEeHNEe UMYIIECTBA Y OJHOIO JIM-
11a B pe3y/ibTaTe COOTBETCTBYIOLIETO €0 YMEHBILIEHUS Y IPYToro,
a oborareHue B popme coOepekeHIsI UMYIIIECTBa OJJHOTO JIUIIA 32
CUeT APYroro 03HavyaeT COXpaHEeHHe UMYIIIECTBA Y OIHOTO JIUIIA,
XOTsI OHO U JIOJKHO OBbLJIO YMEHBIIIUTHCS B pe3yJibTaTe TOro, 4To
Jpyroe JIUIIO YTPAuMBaeT COOTBETCTBYIOIIee UMyIecTBo>. [Ipy-
TMMH CJIOBAMH, 0OOTaIlieHre OIHOTO JIMIIA 33 CYET APYroro mof-
pa3syMeBaeT yBeJIMueHHe UMYIIECTBa (UM COXPaHEHUE UMYIIIe-
CTBa, KOTJIa TAKOBOE JIOJKHO ObLJIO YMEHBIIIUTHCS) Y OHOTO JIH-
112, BJIEKYIIIE€ COOTBETCTBYIOIIEE YMEHbILIEHNE UMYIIIECTBA APY-
rOro JIMLA.

[Tpu oOpaiieHUy K TOUKE 3pPEHUsI, BHICKA3aHHOW IO 3TOMY

38 He coBceM MOHATHBIM (OrpaHMYEHHBIM, YCEUEHHBIM) NPE/ACTaBIIAETCS OIXO/
HEKOTOPBIX (pefiepabHbIX CYIOB K ONpeNeeHHI0 YCIOBHI BOZHUKHOBEHHUST KOHHK-
IIMOHHBIX 00s3atenbcTB. Hanpumep, B ocraHoBiennn ®AC Ypasbckoro okpyra ot
26 okTs16ps1 2006 1. Ne #09-9697/06-C4 naHHbIe yCIOBHS ObUTH OIpeie/IeHbI CIIey-
ToIrM 06paszoM: «IIprobpeTeHue UMyITecTBa OJHAM JIMIIOM JIOJKHO TTOBJIeYb yMaJle-
HHe UMYIIECTBA JPYroro Jikia, Juoo Juio coeperaeT MMYyIIECTBO, KOTOPOE JIOJKHO
OBbLIO YTPaTHUTh B CBSI3U C TEM, YTO BMECTO HETO YTPATUIIO UMYIIIECTBO JPYToe JIMLIO».

¥ Com.: Koprunosa H.B. TIoHsiTHE M YCTIOBUS BOSHUKHOBEHHSI 00513aTeIbCTB BCIIE/I-
CTBUE HeocHOBaTeapbHOro odoramenus. C. 21.



nosogy B.A. PsceHUEBbIM, MOKHO 3aMETUTh, YTO BBIPAKECHUS
«00oTaIeHre OIHOTO JIWIA 33 CYET JIPYroro», «BO3pacTaHHe
UMYIIIECTBA y OJHOTO JIUIA» U «ylmepO B BUJIE YMCHBIIICHUS
MMYIIIECTBA y JIPYTOro JIMIa» UCHOJb3YIOTCS UM KakK OTIENb-
HbIE YCJIOBUSI BOSHUKHOBEHUSI KOHJUKITMOHHOTO 00SI3aTENIbCTBA.
Bospacranme (mprodperenue) u coepekeHne NMYIIeCTBa y pu-
oOperaTtenis 3a cueT notepreiiero B.A. PsceHnieB packpbiBa-
eT yepe3 OOIIyIo JIJIs1 YBETMUEHU ST IMYIIIeCTBA IPUOOpeTaTelis U
IUTsl AIMYIIIECTBEHHOTO yIiepOa y MoTepreBIero NpuirHy, B Ka-
YECTBE KOTOPOM OMpPENesieT JEMCTBUE, KOTOPOE MOKET COBEp-
IIATh CaM TMOTEPIEBIINI, MPUOOpETaTeNihb WIA TPEThE JIUIIO, a
WHOIIA 1 cOObITHE™.

I0.I". Bo3ueBa paccmarpuBaeT oOoraiieHie OJHOTO JIMIA 3a
CYeT APYroro Kak MpaBOOTHOIIEHUE, B KOTOPOM OJIHA CTOPOHA
OCYIIECTBJISIET APYroi CTOPOHE OMPEEIEHHOE UMYIIIECTBEHHOE
MpeIOCTaB/IeHUE He Mojiyyvasi 32 3TO OT JAPYrod CTOPOHbI HUKA-
KOT'O BCTPEYHOI'O YIOBJIETBOPEHUS !,

YUro Kacaercsi OTCYTCTBUSI COOTBETCTBYIOILIETO OCHOBAHMS
oOoraiieHusi Kak YCJIOBUsI BO3HUKHOBEHHUsSI KOHAMKIIMOHHOTO
0053aTeIbCTBA, TO M OHO B 3aBUCMMOCTH OT TOH WJIM MHOM KOH-
KPETHOM IMO3UITH JTMOO pacIIMpsIeTCs 3a CUET JOTOTHUTETLHBIX
OCHOBaHMH, 1100, HAIIPOTUB, CyxkaeTcs. Hampuwmep, yBemmde-

40 Cm.: Coetckoe rpaxaaHcKoe mpaBo: Y4ueOHuk st By3oB. U. 2 / TTox pea. B.A.
Pacennesa. C. 429, 430.

1 Cm.: Bosuesa FO.I'. KOHIMKIMOHHbBIE 00513aTe/bCTBA B CHCTEME IpakaaHCKO-TIpa-
BOBEIX oOs3arenscTs. C. 131, 132.



HHUE YKMCJIa OCHOBAHUM, OTCYTCTBHE KOTOPBIX BEIET K HEOCHO-
BaTeJIbHOMY OOOTAIlEHHIO, TTPOMCXOINT 3a CYeT OCHOBAHUS, HE
MPEIYCMOTPEHHOTO AAMUHUCTPAaTUBHBIM akToM (B.A. PsceH-
LIEB), WJIM 32 CYET OTCYTCTBUS CAMBIX PA3JIMYHBIX I0PUIUYECKUX
(bakTOB, KOTOpBIE MPENIOCTABIISIOT CYOBEKTY 00513aTeIbCTBEHHO-
'O BHEJIOTOBOPHOTO (MJIX IOTOBOPHOTO) ITPABOOTHOILIEHU S TUTYJI
(ocHOBaHMeE) Ha MOTyYeHHEe KaKOr0-JIM00 UMYIIIECTBEHHOTO Mpa-
Ba (b.ll. 3aBuoB). CyxeHue ke yncia OCHOBAaHUI MPOUCXOIUT,
HarpuMep, 3a CYET OMNpe/esIieHUs] B Ka4YeCTBE OTCYTCTBYIOIIETO
OCHOBaHUs HU caeliku, a foroopa (O.C. Nodde).

CyIIHOCTHBIE XapaKTEPUCTUKHU MPOSIBJIEHUSI YCJIOBUU BO3-
HUKHOBEHUSI KOH/IMKIIMOHHBIX 00SI3aTENILCTB B JIMTEPATYPE MPH-
HSTO pacCMaTpUBaTh OT OOPATHOTO, & UMEHHO, Yepe3 PacKphITHE
CYIIIECTBAa «ITPAaBOBOTO OCHOBaHMSI OOOTAIeHUs», OTCYTCTBHE
KOTOPOT'O BeJIeT K HEOCHOBATEJIbHOMY MPUOOPETEHHIO WK cOe-
PEKEHUI0 UMYIIIECTBA OJIHUAM JIMIIOM 32 CUET APYroro+.

AHau3 CylIeCTBYIOUIMX MO 3TOMY ITOBOAY B JIMTEPATypPE MHE-
HUM TO3BOJISIET TOBOPUTH O TOM, YTO OINPEAESIEHUE MPABOBOIO
OCHOBaHHUSI 0OOTaIlieHrs B OCHOBHOM CBOJUTCS JTUOO K JOCTH-
KEHUIO0 SKOHOMUYECKOM 11eJIM TepeMellieHrs] UMYILECTBA, 00
K MEPEMEIeHUI0 KaK IopuarudeckoMy (akTy, TM00 K COOTBET-

2 M. ['ypBud Korma-To 3aMeTWI, 4TO OTCYTCTBYIOIEe OCHOBAHME OOOTaIlleHUs —
3TO TO, B YeM KPOETCsl BECh CMbICI MHCTUTYTa 00SI3aTE/IbCTB U3 HEOCHOBATEIBHOIO
oboraieHus, ero Leb 1 ONpaBJaHKe, a TaKXKe OCHOBHBIE TPYJHOCTH, CBSI3aHHBIE C
€ro JIOrMaTHYecKor pa3pabOTKOi M MPAaKTHYECKUM MpuMeHeHueM (cMm.: [ypeuu M.
WHCTHTYT HEOCHOBATEIBHOTO OOOTAIIEHNS B €70 OCHOBHBIX YepTax 110 I'pask JaHCKOMYy
kozpekcy PCOCP. C. 91).



CTBHUIO NIEpEMEILIEHU S COAEPKAHUIO 3aKOHA, A IMUHUCTPATUBHOTO
aKTa Wi cieqku. IHOro MHeHUsI Ha 3TOT CYeT MPUepKUBAJICS
A.A. lllamiioB, npeaJiarapuivi Moj JOCTaTOYHbIM OCHOBAHUEM
pUOOpETeHusI UMYIIIECTBA TOHUMATh COOTBETCTBUE ITOTO MPH-
oOpeTeHus 1eJIsAM TIpaBa WM TpeOOBaHUSAM MOpAJIH, a B Kave-
CTBe 0OCTOATENILCTBA, OOOCHOBHIBAIOIIETO IMPABOOTHOITIIEHUE U3
HEOCHOBATEJILHOTO MPUOOPETEHMs, CUNTATh OTCYTCTBUE JIOCTA-
TOYHOT'O OCHOBAHUSI [/Is1 MPUOOPETEHM S, 3aKTI0YaloIIeecs: B ero
HECOOTBETCTBUM YKA3aHHBIM IIEISIM*,

B3risin Ha mpaBOBOE OCHOBaHME OOOTAIeHUsT KaK Ha 9KOHO-
MUYECKYIO 1IeJIb TIepeMeIleH!s MaTepUaIbHbIX O1ar OT OTHOTO
JIMLIA K IPYTOMY BCTPEUAETCS B OCHOBHOM B I0PUJUYECKOM JIH-
Teparype coBeTcKoro nepuoaa. B yvacrnoctu M.M. Arapkos, ro-
BOPsI O TOM, UTO B (DAKTUUECKOM COCTaBE€ BOBHUKHOBEHHSI KOH-
JVKITMOHHBIX 00s13aTe)ILCTB HAUOOJIBININE 3aTPYAHEHNS CBSI3aHbI
MMEHHO C BOIIPOCOM, YTO MPEJACTaBIsAeT COOOM TOCTaTOYHOE,
YCTaHOBJIEHHOE 3aKOHOM WJIM JOTOBOPOM OCHOBAaHUE, OTMEUAET,
YTO TAKUM OCHOBAHUEM BCErJa SIBJSIETCS 1Ielb, KOTOPYIO Ipe-
crieiyeT yBenuueHue (iu coepexkeHune) UMyIIecTBa OJHOTO JIH-
1a 3a cyet gpyroro. Lenm atu onpenensorcs M.M. ArapkoBbiM
KakK Te jKe caMble, KOTOpbIE XapaKTepU3yIoT COOOH IpakIaHCKHe,
B YaCTHOCTH 00sI3aTe/IbCTBEHHbBIE, TPABOOTHOIIICHUS +,

3 Cm.: Ulamuwos A.A. HeocroBarensHoe npuodpeTeHue (cOepexeHne) NMyIIeCcTBa
u HeTpynoBou goxon. C. 25.

# Cwm.: Azapros M.M. O6s13aTe1bCTBO TI0 COBETCKOMY IpaxkJaHckoMy IpaBy. C.
158.



DKOHOMUYECKOH 11eJT1 TIepeMellieH s MaTepUaibHbIX OJ1ar OT
OJIHOTO JIMIIA K JPYyroMy B OOO3HAUEHHOM TIOIXOZE HEe Bcerjaa
NpUaaeTCsl OMMHAKOBOE 3HaueHue. B oflHMX cilydasx oHa pac-
CMaTpUBaeTcsl Kak cCyObeKTUBHa, T. €. (popMHUpyeMasi aBTOHOM-
HOW BOJIEW JIMIIA, COIJIAIIAIONIErOCsl YMEHBIIUTh CBOE MMYIIe-
CTBO JIISl €e NOCTHXKEHUS®, B MPYyrMxX — KaK SKOHOMHYECKas
1eJIb, KOTOPYIO UMEET B BUJIy 3aKOH, aJIMUHUCTPATHBHBINA aKT
Wi caenka®, mudo Kak dKOHOMHYECKasl 1ieJb, BhIpasKalomas
nyOJIMYHbIe MHTEPECHl TOCYyIapCTBa, Yepe3 KOTOpble BIIOCTIE-
CTBUM JIOCTUTAIOTCSI YaCTHOIPABOBBIE WHTEPECH XO3SUCTBYIO-
nmx cyobekToB* . Bmecte ¢ TeM, Kakoi Obl XapakTep 9Ta 11ejib He
HOCHJIA, €CJTM B pe3yJbTare MepeMeleHns] MaTepuaibHbIX Onar
OHA OKa)XeTcsl He NOCTUTHYTOW, MO0 BOBCE OyIEeT OTCYTCTBO-
BaTh, BOZHUKIIIEE B pe3y/ibTaTe 3TOro odoraimieHue OyleT CUm-
TaThCsl HEOCHOBATEIILHBIM, a Y NproOpeTarelist BOSHUKHET 00s1-
3aTeJILCTBO TI0 €ro BO3BpaTy .

Ham mpeacraBnsiercs, 4ro B paccMaTpUBAeMOM TOIXOJIE
orpeJie/IeH! s TPAaBOBOTO OCHOBAHMST OOOTAIIIEHH S HEJTb3sI UTHO-
pUpPOBaTh BOMIO CYObEeKTa. DIKOHOMHUYECKAS 1IeJb TIepeMEIeHU s,
KOTOPYIO TpecieayeT CyObeKT, MOKET COCTOATHCS TOJNBKO IMpU

® Cwm.: Tpeuu M. V1 HCTUTYT HEOCHOBATEIBHOTO OOOTAIEHNs B €0 OCHOBHBIX 4ep-
tax no ['paxnanckomy konekcy PCOCP. C. 93, 94.

o Cm.: Pyoenuenxo H.A. O6s13aTenbCTBa, BOHUKAIOIIME U3 HEOCHOBATEIILHOTO ITPH-
oOpereHus win coepexeHus: uMmyiectBa: Aproped. AucC. ... KaH/. 0puj. HayK. M.,
1974. C. 7.

7 Cm.: Azaprxos M. M. Obs13aTenbCTBO TI0 COBETCKOMY IpakJaHCKoMy mpasy. C. 82.

48 Cwm. tam xe. C. 158.



HAJIMYUUA aBTOHOMHOM BOJIM TIOCJIETHETO, KOTOPasi, B CBOIO Oue-
pellb, MOXKeT ObITh JOCTUTHYTA JIUIIH TIPU TIOCIIETYIONIEM €€ U3b-
SIBJICHMM BO BHE (Bojieu3bsiBiaeHUM). Clie1oBaTesbHO, MIPU OT-
CYTCTBUM TaKOTO TMOCJEIYIOIIEro BhIpakeHUs BOJIM BO BHE KO-
HOMUYECKAs L1€JIb UMYILIECTBEHHOTO MTPEI0CTABIIEHUS] OCTAHETCS
HEJJOCTUTHYTOM, a 3HAUUT, oOorarieHne He cocTosiBimmcs. He
COCTOSJIOCh OHO HE MOTOMY, UTO OTCYTCTBOBAJIA LIEJIb KAK TaKO-
Bas, a IOTOMY, YTO OHA MOIJIa COCTOSIThCSI TOJIBKO IPU COBEpIIIe-
HUY MOC/IeYIOINX IENCTBUI, OCHOBAaHHBIX Ha 3aKOHE, aIMUHU-
CTPAaTMBHOM aKTe WIA CHAEJIKE.

OTcyTcTBME aBTOHOMHOM BOJIM BOOOIIE HE MOXET MOPOJUTH
KOHKPETHOW KOHOMHUYECKOW IIeJIM MMYIIECTBEHHOIO Mpeo-
CTaBJICHHsI, a CJIeJIOBATENIbHO, JI000e TepeMelleHue NMYIIe-
CTBEHHBIX OJIar OT OJHOTO JIWIIA K APYTOMY B OTCYTCTBHE CyOb-
EKTUBHOU BOJIM TIPUBEJIET K HEOCHOBATEJIbHOMY oOoraiieHuio. B
JAHHOM CJTy4ae OTCYTCTBHE 1IeJIU OOBSCHSAETCS OTCYTCTBUEM BO-
7, 63 KOTOpOoH JIIo0oe riepeMellieHre MaTeprasIbHbIX OJiar CUm-
TaeTCs HEIPABOMEPHBIM.

Ecnu conepxkaHue BOJIM MPOTUBONPABHO, 3HAYUT, MPOTUBO-
MpaBHOW SIBJISIETCSI U cama IieJib, OCHOBAHHAsI Ha TaKoW BOJIE.
B nanHOM ciyvae nocinenyoiiee BOJIEU3bsIBICHUE, CBSI3aHHOE C
niepeMenieHneM MaTepuaTbHBIX OJ1ar, HO B HapyIlieHrne TpedoBa-
HUI 3aKOHA TIPUBEJICT K HEOCHOBATEIILHOMY OOoraieHuio. Bme-
cTe ¢ TeM jaxe copMHUpoOBaHHasl BOJIs (KOrjaa Liejb MoJydyaer
3aKOHHOE OCHOBaHUE ISl €€ JOCTHKEHUS1), HO He JOCTUTHYTasl,
T. €. TIepeMelleH s MaTePUATbHBIX OJIar OT O/THOTO JIUIIA K IPYTO-



My (paKTHUECKHM HE TPOM3OIILIO, BOOOIIE HE MOXKET MPUBECTH K
oOoramenuio. HepocTikeHre 11em MOKeT POU30UTH HE TOJNb-
KO B CHJIy OTCYTCTBHS (PaKTHUUECKOH Mepeiayd UMYILIECTBA, HO
Y 1pyU TpaHcopMaliy NEPBOHAYAIBHOM 11€JTU, KOT/A €€ pean-
3a1usl MpUBeJIa He K TeM MOC/IE/ICTBUSIM, KOTOPbIE JOJIKHBI Obl-
JIM HACTYITUTh COTJIACHO BOJIe Jinia. B aToMm ciryuae HeoOXoqumo
BECTH peub 0 (paKTe HEOCHOBATEIFHOTO OOOTAIICHHSI.

DKOHOMMYECKAS 11eJIb, ONpeNesisl COIepKaHue aBTOHOMHOM
BOJIM CyOBEKTa, cama 1o ceOe elrle He obecrieunBaeT (pakThuyde-
CKOTO TepeMeIIeHns] MaTepUaIbHOrO Oara OT OIHOTO JIMIA K
Apyromy, T. €. He BeleT K oborarieHuio. PopMupoBaHue BOH,
PaBHO KaK OIpe/IeIeHue SKOHOMUYECKOW LI, CO3JAET TOJb-
KO HEKHe BHYTPEHHHUE MPEINOChUTKH JJIs1 BOSMOXKHOTO OyIIyIie-
ro oOorameHusi OQHOTO JIMIIA 33 CYET JPYroro, KOTopoe He Co-
CTOUTCS, €CJIM BOJISI HE MOIYYUT CBOETO BHEIIIHETO BbIPaKEHUSI.
3aKOH, KaK U3BECTHO, CBSI3bIBAET BOBHUKHOBEHUE ITPABOBBIX T10-
CJIE/ICTBUI C BOJIEU3bSIBJICHUEM UMEHHO TIOTOMY, YTO OHO — BbI-
pakeHHe BOJIM BO BHE, Cama ke BOJISl HE MOPOXKIAET MPABOBBIX
MOCJIEACTBU.

[Tpu oOpartieHun K COBpEMEHHOM MPaBOBOM Hayke HEeoOXO-
MO 3aMETHUTb, YTO MOIXOJ] IOHUMAHUSI IPAaBOBOI'O OCHOBAHU S
oOorareHus yepe3 JOCTHKeHNE SKOHOMIUECKO! 1eTh TiepeMe-
IIEHUS TaK)Ke HAXOAUT CBOMX CTOPOHHUKOB. B wactHocty, [1.B.
HoBak npemiaraer paccMaTpiBarh paBoOBOE OCHOBaHUE 00o0ra-
HIEHUS] KAK SKOHOMUYECKYIO 11eJIb UMYILIECTBEHHOTO IIPEAOCTaB-
JIeHU 1, JIESTUTUMUPOBAHHYIO COOTBETCTBYIOILIMM IIPABONOPOXKIa-



IOIIM I0PUIAYECKUM (DAKTOM (CIETTKOM, 3aKOHOM, aIMUHUCTPA-
TUBHBIM aKTOM U T. II.). «OTHOBPEMEHHOE HAJIM4YME ITUX ABYX
9JIEMEHTOB: 1) COOTBETCTBUE 0OOrallleH!sI SKOHOMUYECKOH 1IETN
MPEIOCTaBJICHUSI U 2) I0PUINYECKUN (DAKT, JIETUTUMUPYIOITUI
3Ty 1eJ1b, — SIBJISAETCA HEOOXOAUMBIM ISl TOTO, YTOOBI 0OOTraIle-
HUE OJIHOTO JIMIIA 34 CYET JPYTOro CYMTAJIOCh OCHOBATEJIbHBIM
U TIpaBOMepHbIM»+. TTomuepkuBaeTcst MIMEHHO OTHOBPEMEHHOE
HaJIMYMe M SKOHOMMYECKOM 1IeJiu, U opuandeckoro ¢akra. B
MIPOTHMBHOM CJTy4dae «Jiaxe 1 Mpyu HAJIMYUU TAKOTO I0PUINIYECKO-
ro (pakta, HO B OTCYTCTBME IKOHOMHUYECKOU 1M, TIpecienye-
MO TiepeMellieHeM UMYIIeCTBa, WM TPU HeJOCTHKEeHU! (OT-
NaJIeH1H ) STOU 1IeJIA BIIOCJIEACTBUM BO3HHUKIIIEE 0OOralleHue OfI-
HOTO JIMIIA 34 CYET OPYroro He OyleT CUUTAThCSI OCHOBATEIIb-
HBIM» 0,

i npuMeHeHurs JaHHOTo noaxoaa Ha npaktuke [.B. HoBak
npejiaraeT CIeAyIollylo MOoCieqoBaTeIbHOCTb IeicTBUil. CHa-
yajia HEOOXOIMMO BBISICHUTD, JIEKUAT JIM B OCHOBE OOOTaIlleHHMsI
COOTBETCTBYIOIIMU IOpUANYECKNAN (PAKT, MOPOAUBIINU ITPABOOT-
HOIIIEHHe, ITperoJiaraiee rnepeMereHre MaTepruaibHbIX O1ar,
HaMpaBJIEHHOE Ha OCYIIECTBJEHUE TOW WM MHOM SKOHOMMYE-
CKOW TenM. 3areM, eCU JaHHBI IpHIuJYecKui dakT Oyder
YCTaHOBJIEH, HEOOXOIMMO OTIPE/ICNTUTh, JAEHCTBUTEIHHO JI NMe-

¥ Hoeax /1.B. Kay3a UMyIIIECTBEHHOTO MPEIOCTABJIEHNS U ee 3HaueHHe B 00s13a-
TEJILCTBAX M3 HeoCHOBateapHOro odorarieHus // Becthuk BAC P®. 2004. Ne 3. C.
174.

0 Tam sxe.



€T MeCTO 1IeJIb UMYIIECTBEHHOTO MPeI0CTaBICHU S, TOCTUKUMA
JIM OHA, HE OTIAaJa JIM OHA BHocneACcTBUM. [lonoxuTtenbHbi pe-
3yJIbTaT 3THX JNEWCTBUN OyJeT O3HauaTh, YTO OOOTAIllCHUE Tpa-
BOMEPHO, OTPHIIATENILHBIN — HETPaBOMEPHO .

[IpencraBisieTcs, YTO WU3JIOKEHHBIN MOAXO] MOHUMAHUS CY-
1IECTBA MTPABOBOIO OCHOBAHMSI BECbMA CXOXE MOAXOHAOM, MOJ-
JiepKUBaeMbIM OOJIBIIIMHCTBOM COBPEMEHHBIX ITUBHJIMCTOB, pac-
CMaTPHBAIOIINX B Ka4eCTBE OCHOBaHUs OOOTraIeHus MpaBoIio-
POXKIAIOIINN IOPUIAYECKUN (DAKT.

[Ipu 3TOM OHM aBTOPBI MPSIMO HA3BIBAIOT MPABOBOE OCHOBA-
HUe 00oraleHus IpuandeckiM (haKTOM U3 YKCIa TeX, U4TO Ha-
3BaHbl B cT. 8 ['K P® kak ocHOBaHMSI BOSBHUKHOBEHUSI I'PakKIaH-
CKHX TIpaB U oOs3aHHOCTel. Tak, Hanpumep, H.H. AradgoHoBa
ormeyvaert: «Ilox ocHOBaHUSIMU, TIPU OTCYTCTBUU KOTOPBIX UMY-
IIeCTBEHHAs BbIrofia OyAeT Mpu3HaHa HEOCHOBATEIbHBIM 00Ora-
IIEHWeM, MIPU3HAIOTCS I0pUaInYecKre (PaKkThl, IEPEUMCIICHHbIE B
noam. 1-5, 8, 9 . 1 cr. 8§ 'K P®»*2. O ToM ke roBoput u O.H.
CanukoB: «Ilox HazBaHHbIMHU B CT. 1102 oCHOBaHUAMU ceqyeT
MOHMMATb PA3HOTO pojia IopUANYEcKue (PakThl, TA0IIUE CYObEeK-
Ty OCHOBaHHWe (TUTYJ) Ha MOJIyYeHWe UMYIIECTBEHHOTO IpaBa.
Takue opuguueckue akThl Ha3BaHbI B CT. 8§ ['K» .

3! Tam xe.

2 Azagponosa H.H. T'paxpanckoe mpao: Yueouk. Y. 2 / Iox o6, pen. A.I'. Kan-
nuHa. M., 2002. C. 535.

33 Caouxos O.H. KommenTapuii k I'paxganckomy koaexcy Poccuiickoit denepariuu,
yactu Bropoii (nocrareiineiil)/OtB. pea. O.H. Caguxos. M., 1996. C. 709. Cm. Takxe:
3asudos B./1., I'yces O.b. TlpaBoBbie POOIEMbI OTBETCTBEHHOCTH, BBITEKAIOIINE U3



B psne nocranoBnenuii [Ipesuguyma Briciero ApOutpax-
Horo Cyna P® 1 OKpy:XHBIX CY/IOB TaKKe MOXHO HauTH MOATBEP-
’KJIEHUE TOMY, UTO B KAueCTBE OCHOBAHUI1 0OOTrallleHu ], JAIOIIUX
JIMILy TIPaBO Ha IMOJyYEHHE MMYILECTBA, BBICTYNAIOT I0pUINYE-
ckue (hakThl, T. €. CAEJIKHU, JOTOBOPHI U UHBIE, TPElyCMOTPEHHBIE
cr. 8 'K P®, ocHOBaHMA BO3BHUKHOBEHUS I'PAKAAHCKUX MPaB U
oOs3aHHOCTER .

Jlpyruie aBTOpbl paccMaTpuBaEMOr0 MOAX0/a IPaBOBOE OCHO-
BaHKe OOOraIieHus pUINIecKuM (hakTOM IPSMO He Ha3bIBa-
10T, HO peuyb BEAYT UMEHHO O HeM. B wactHocTH, B.A. benos
TOBOPHUT O MPABOBOM OCHOBAaHMM OOOTAIlIEHUsI KaK O COOTBET-
CTBYIOLIEM OCHOBAHMY BO3HUKHOBEHH S BEUHbIX, UCKJIIOUUTEb-
HBIX, JIMYHBIX, 00s13aTeIbCTBEHHBIX, KOPIIOPATUBHBIX U IIPEUMY-
mecTBeHHbIX mpaB>. be3 cchiiku Ha c1. 8 'K P®, HO Kak o
I0pUINYECKOM (pakTe, O MPaBOBOM OCHOBAHMM OOOTrallleHHs To-
BopuT B.C. Em: «O HeocHOBaTeIbHOCTH MiproOpeTeHus (coepe-
JKEHUsI) MOKHO TOBOPUTh, €CJIM OHO JIMIIIEHO 3aKOHHOTO (MHO-
I’1a €r0 IMEHYIOT ITPAaBOBBIM ) OCHOBAHUS: HET COOTBETCTBYIOIIEN
HOPMBI TIPaBa, aJIMUHUCTPATUBHOTO aKTa WU c/Ieiku» %, He co-

HeocHoBaresbHoro oooramenus. C. 58.

* Cwm, Hanpumep: Ilocranosnenue Ilpesuguyma BAC PO or 23 asrycra 2000 r.
Ne 7826/99; ot 3 mrons 2001 r. Ne 9261/00; nocranosnenne PAC 3anagno-Cudup-
ckoro okpyra ot 27 sHBaps 2000 r. Ne ®04/229-741/A27-99.

35 Cwm.: Beaos B.A. I'paxpanckoe mpaBo: O6mmas u Ocobennas vact: Yued. M.,
2003. C. 897.

% Em B.C. I'paxxgasckoe mpaso: Yaebnuk: B 2 1. T. 2 / Tlox pen. E.A. CyxaHosa.
M., 2003. C. 414.



BCEM TIOHSITHO, TIPU3HAET JIM IPAaBOBOE OCHOBaHME OOOTAIICHHS
fopugndeckuM paktom M.B. TemoknHa, TOCKONIBKY TIPSMO 00
9TOM HE TOBOPHT, HO YKa3bIBAa€T, YTO TaKMe OCHOBAHUS «MOTYT
onpenensaAThcs ucxons u3 cratbu 8 ['K» 37,

He meHee pacnipocTpaHeHHBIM SIBJISIETCS TIOJXOM, B COOTBET-
CTBUM C KOTOPBIM MPABOBOE OCHOBaHME OOOTaIIEHHsI paccMaT-
pUBaeTCs Kak COOTBETCTBHE OOOTaIleHUsI COIEpPkKaHuUI0 (IIpej-
MIMCAHUIO) 3aKOHA, aAMUHHUCTPATUBHOIO aKTa WM caeaku. *8 Tak,
E.A. ®neiimumil B cBoe BpeMsi OTMevasia, 4To JOCTaTOUYHBIM OC-
HOBaHHEM OOOTaIleHH SIBJISIETCS COOTBETCTBHE OOOTaIlIEHUS HE
9KOHOMMYECKOM 1ENMU 3aKOHA, aJMUHHCTPATUBHOIO aKTa WJIU
CHIEJIKU, a COfIEP)KaHUIO UX, KOTOpOe, pa3yMeeTcsl, BCcerga Ha-
MIPaBJIEHO HA OCYIIIECTBJIEHUE TeX WM UHBIX Ieein .

OoloraieHue MOXHO CYMTATh COCTOSIBILIMMCS, €CJIA COCTOSII-
CS1 TOT IOPUAMYECKUN (haKT, KOTOPBIN ¥ TIOPOIMI OOOTaIleH e,
Ecmu oboraimeHne cOOTBETCTBYeT COAEPKAHHMIO 3aKOHA, aJMM-
HUCTPATUBHOTO aKTa WY CIEJKU, TO U IOPUINYECKUN (PaKT COOT-
BETCTBEHHO COOTBETCTBYET 3aKOHY, aAMUHUCTPATUBHOMY AKTY

T Teatokuna M.B. Yxas. cou. C. 10.

8 Cm.: Daerimuy, E.A. Obs13aTenbeTBa U3 IPUUMHEHHS BpeJa U U3 HEOCHOBATEIb-
Horo oboramenus. C. 217; CoeTckoe rpaxaaHckoe npaBo: YueOHuk. Y. 2/ OTB. pen.
B.A. Pacenues. C. 430, 431; Hocos B.A. BHenoroBopHble 00s13aTesbeTBa. SIpociaBib,
1987. C. 60, 61; FOpuenxo B.C. OxpaHa UMYIIECTBEHHBIX [IPaB COBETCKUX I'Pak/aH.
MuHck, 1962. C. 145.Cpeay cOBpeMeHHUKOB JaHHbIH roaxoy pasaensercs: H.B. Kop-
HI0BOM. CMm.: Koprunoea H.B. TIoHATHE W YCITOBUSI BO3HUKHOBEHHUsT 0053aTENIbCTB
BCJIEZICTBUE HEOCHOBaTeNbHOTrO odoramieHus. C. 2.

9 Cm.: DaetimuyE. A. O0s13aTeNIbCTBA U3 TIPUINHEHNUS Bpea U U3 HEOCHOBATEIHO-
ro oboramenns. C. 217.



WU cAefike. B cBsA3U € 3TUM, AymMaeTcsi, YTO PUBEICHHBII BbIILIE
MOJXOJ, MPUHLIMITMAJIBHO HE OTJIMYAETCs OT MOAXOAA, paccmar-
pUBAIOIIETO B KAYECTBE OCHOBAHMS 00OTaIIeHUS I0PUINIeCKUI
(bakT, MOCKOJIbKY YCTaHOBJIEHHE COOTBETCTBUSI OOOTAIIIEHUS CO-
JepKaHUIO 3aKOHA, AIMUHUCTPATUBHOTO aKTa WX CIAEJIKU COIO-
CTaBUMO C BO3HMKHOBEHUEM IOPUINYECKOTO (DaKTa, PUBEIIIE-
IO K TAKOMY COOTBETCTBUIO.

Ocob6oe MHEeHrEe B paMKax JIaHHOU IMCKYCCUM ObLJIO BBICKa3a-
HO B.M. YepubiieBbiM. OH cuuTall, 4TO MPU ONPEAEIEHUH Mpa-
BOBOI'O OCHOBaHMA NEPEX0A UMYIIECTBA OT OIHOTO JIMLA K APY-
rOMYy B PaBHOM Mepe JIOJKHbI YUYUTHIBATbCS U CONEp:KaHUE, U
1eJb TPaXJAHCKOrO MPABOOTHOIIEHHUSI, OO «TOJIbKO COBOKYII-
HOCTh MX MOXET MOJIHOCThIO UCUEPIATh CYHIECTBO MPABOOTHO-
meHust». VIcxons u3 3Toro, Moy MpaBoOBBIM OCHOBAHHUEM MTPHOO-
pEeTeHUs] UMYIIECTBA B OTHOCUTEJIbHBIX MPABOOTHOILIEHUSIX OH
npejJiarag NOHUMAaTh TakoW Oe3BO3ME3/IHBIN Mepexos UMYIIe-
CTBa OT OJIHOTO JIMIIA K JIPYyTOMY, KOTOPBIM JIOCTUTAIOTCSl LIEJIN
MPaBOOTHOILIEHUSI B COOTBETCTBUU C €r0 IPUAUYECKUM COAEp-
’KaHUeM JIMOO KOTOPBIN COBEpIIaeTcs B CUJIYy MPSIMOTO yKasza-
HUs1 3aKOHA MPU YCIOBUSX, UM ONPEAEIAEMBIX, HE3ABUCUMO OT
JOCTUKEHHUS 11eIeld M UX COOTBETCTBUSI I0PUANMUECKOMY CONEP-
JKaHUIO TIPAaBOOTHOIIIEHUs. B Tex ke ciydasx, Korjga oos3arelib-
CTBO IO BO3BPATy HEOCHOBATEIHLHO MPUOOPETEHHOTO BO3HHUKA-
€T Kak CJeJCTBUE HapyIllIeH!s1 aOCOMIOTHOTO MPaBOOTHOIICHU S,
KPUTEPUH LIEU U COEPKAHUS ITPU ONPEIETIEHUH TOCTATOUHOTO
IIPAaBOBOTO OCHOBAHM I 0OOTAIEHH S JIUIIAIOTCS BCSIKOTO CMBICII,



TaK KaK B 9TOM CJly4ae JISFiCTByeT o0Iiee MpaBuio O HeAOMyCTH-
MOCTH BCSIKOTO O€3BO3ME3THOTO TIepexojia UMYIIECTBA OT OJIHO-
IO JIIIA K JIPYTOMY, €CJId OH COBEpIIAeTCs] TOMUMO BOJIH CYyOb-
eKTa aOCOJTIOTHBIX MPaB WX MPH OTCYTCTBUM OCOOBIX YKa3aHUMN
3akoHa. Takum oOpa3om, o MaeHuio B.1. YepHsiiieBa, B adco-
JIOTHBIX TIPABOOTHOINCHUSIX Oe3BO3ME3/IHBIII HEBOJICBOUW Tiepe-
XOJl UMYIIIECTBA JIOMYCKAETCS TOJILKO B CIIydasix, IPSIMO Mpey-
CMOTPEHHBIX 3aKOHOM®,

[Tpu3HaBast Bce INMpHUBEIECHHBIE MOIXOIB B3aMMOIOIIOTHSIIO-
HIMMHU U HE MIPOTUBOPEYALTUMU APYT YTy, 3aMETUM BCE XKe,
YTO peub JOMKHA WATH He 00 OmpejiesieHuH MPaBOBOTO OCHO-
BaHUs BCSAKOro OOOTraIleHus, MOCKOJIbKY B TPOTUBHOM CiTydae
o6ocHOoBaHHBIM Buautcs moaxon B.M. YepnsimreBa. Ha wHam
B3IJISI]], UMEETCs MOTPEOHOCTh B YCBOGHUM MTPABOBOTO OCHOBA-
HUSI 00OTallleHWs] UMEHHO OJIHOTO JIMIIA 3a CUeT JIPYroro, u B
9TOM CMBICJIe OTCEKAIOTCs BCe Te MPaBOBbIe OCHOBAHUS 0OOra-
IIEHUSs, KOTOpbIe TIO3BOJISIET OOOTaTUTLCSI B OTCYTCTBHE (paKTa
niepeMeIneHn st UMYIIECTBEHHOTro Ojlara OT OJHOTO JIAIA K JIpy-
romy.

B cBs13u ¢ 3TUM cuMTaem, YTO TOJ MPABOBBIM OCHOBaHUEM

80 Cm.: Yepnbiues B.H. O6S3aTe1bCTBA U3 HEOCHOBATEILHOTO MIPHOOpETEHNsT NI
cOepexenust umyinecta. SIpocnasnb, 1977. C. 37, 38. Cm. Takxke: Skoenes B.@.
I'pask JaHCKO-NIPABOBOW METOJ| PEryJIMpPOBaHUsl OOIIECTBEHHBIX OTHOMEHui. Ceepy-
J0BcK, 1972. C. 58-63; FOpuenko B.C. OxpaHa UMYLIECTBEHHbIX IpPaB COBETCKHX
rpaxaad. C. 83; bapy M.H. TlonsTre 1 CoiepKaHNe BO3ME3IHOCTU U GE3BO3ME3JHO-
CTU B COBETCKOM IIpaBe //YueHble 3anucky XapbKOBCK. Iopuf. UH-Ta. 1959. Beim. 13.
C.75.



oboraieHus1 CleIyeT TOHMMaTh TaKoe IMepeMelicHre UMYIIe-
CTBEHHOTO OJyiara OT OJIHOTO JIMIA K JPYromy, KOTOpPOe COOT-
BETCTBYET MPABOBOI peryiaMEHTaI|, OTPAXKAIOIIEN coiepkaHue
9KOHOMHUYECKOMU 11eJI1, OnpeessseMoi CyObeKTUBHOM BOJIEH JTH-
112, THUIIMHUPYIOIIETO TlepeMellieHrue UMYyIecTBeHHOro Onara. B
CBOIO OYepe/Ib, 0OOTaIleHre OHOTO JIMIIA 32 CYET APYroro ecTh
pe3y/IbTaT TAKOTO MepeMelieHrs] UMYIIIECTBEHHOro Osiara ot ofi-
HOT'O JIUIIA K JIPYyTOMY.

[MpencraBnsiercs: 1enecooOpa3HbIM paccMaTpuBaTh CyOBEK-
TUBHYIO BOJIIO, SKOHOMHUYECKYIO 11eJb, COAEPKaHNe 3aKOHa, ajl-
MUHUCTPATUBHOTO aKTa WJIM CIIEJIKH, a TAaK)Ke peasln3alluio ycTa-
HOBJICHHBIX 3aKOHOM, IPABOBBIM aKTOM WJIU CICJTKOU MPaBOBBIX
MOCJIE/ICTBUY (TIepeMellieHue UMYIIECTBA) B KaueCTBE JJIeMeH-
TOB, COCTABJISIIONINX €VHBIN MPOIIECC, HAITPABICHHBIH Ha 000-
raiieHue.



§ 3. UMmymiecTBeHHO€ o0OraimeHmne u
€ro BJIHSHHIE HA MpeAMeT BO3MelleHH s

[Mepemerienne MMYIIECTBEHHBIX OJlar HEOOXOIWMO TOJIKO-
BaTh B IIIMPOKOM CMBICJIOBOM 3HAYEHUU, KOTJIa IO/l TAKOE Tepe-
MelleHHe TOMNa/IAl0T Pa3HOTro poaa KU3HEHHbIE 0OCTOSTENIbCTBA,
MPUBOJISAIINE KaK K IPUOOPETEHUIO, TaK U COEPEREHHIO UMYIIIe-
CTBa.

[Tpu 3TOM NIepeMeltieHue UMYIIECTBEHHOTO OJiara, pe3yJibTa-
TOM KOTOPOT'O CTaJIo PUOOPETEHUE, COOTBETCTBYET KaTerOpuu
«JICHCTBHE», HO HE «COOBITHE». VICXOIs1 M3 PUPOJIBI TTOCTIE/THE-
r0, OHO HE MOXET ObITh KBATU(PHUIIMPOBAHO HU KaK TPaBOMEP-
HOE, HM KaK HelpaBOMEpHOE, TaK KaK, BOBHUKHYB, IPOTEKaeT
HE3aBHUCHUMO OT BOJIM CyOBeKTOB TpaBa. HezaBucrmMo OT TOrO,
YTO JIEXKUT B OCHOBE COOBITHSI, OHO HE MOXKET IIPUBECTU K 000ra-
IIEHUIO B IIO3UTUBHOM CMBICIIE, & CJIeJJOBATEIbHO, HE MOXET pac-
CMaTpUBaThCsA OCHOBaHKHEM TakoBOro. CoObITHE KaK KM3HEHHOE
00CTOSATEIILCTBO, C KOTOPBHIM 3aKOH CBSI3bIBACT HACTYIIJICHHE Tpa-
BOBBIX TIOCJICZICTBUM, BJIEKYIIiee MPUpaIlieHre UMYITIECTBa OTHO-
T JIMIIA 32 CUET JPYToro, BCeraa JIeXuT B cepe HeOCHOBATE h-
HOro o0OorareHus.

Yro ke Kacaercs IeHCTBHSI, BJIEKYIIEro MpruoOpeTeHe nMy-
IIECTBA, TO peyb JOJIKHA UATH UCKJIIOYUTESHHO O (DAKTHUECKOM
niepeMelIeHI MaTepualIbHOTO OJlara, COOTHOCUMOTO C UCIION-
HEHHeM 00s13aTeNIbCTBa. JIpyrumu ciioBaMu, iepeMeIieHue ecThb



aKTUBHOE JICWCTBHE, BHICTYIAWIIee 0OBEKTOM 00s13aTe/IbCTBA, B
OCHOBE KOTOPOTO JICKHT 3aKOH, aIMUHUCTPATUBHBIN aKT, C/EN-
Ka (Kak MpaBwJIo, I0roBop). MICKITIoUeHre COCTaBIISIIOT peaibHbIC
CIIEJIKH, HalpuMep, OOBIYHBIN MOIAPOK, KOT/ia Niepeiaya uMyIIe-
CTBa COBIIA/IaeT IO BPEMEHHU C TIPABONIOPOXKIAIOIIEH CICTKOM U ¢
MOMEHTa COBEPIIICHUSI TAKOW C/IEIKM HEOOXOIUMO TOBOPUTH 00
oOorarteHuu.

[lepemMernieHue uMyIecTBeHHOTrO Onara, puBosAIIee K coe-
PEKEHUIO, BBICTYIAET MPUMEPOM MACCUBHOTO JIEHCTBUSA, a 000-
raieHrie BO3HMKAeT B CUJIy TMPOSIBJICHUSI He 00s3aTeIbCTBEH-
HBIX, a BEIHO-TIPABOBBIX KOHCTPYKIMi®'. HecMoTpst Ha TO, 4TO
cOepexeHre HermoCpeICTBEHHO He Tpe/rnoaraeT (pakTUIecKoro
(pm3rUecKoro) mepeMenieHus UMYIIeCTBEHHOro 0j1ara, Ho Mo-
JKET BCEIIeJIO 3aBHCETh OT TaKOBOTO. Tak, Hanmpumep, SKOHOMUSI
NOZIPSITYMKA BO3HUKAET HEe B CHJIy TOTO, YTO 3aKa34WK, 3Has,
YTO TiepeiaBaeMblii MaTeprasl He OyJIeT UCMIOIb30BaH JJ1sI BHITION-
HEeHMs padoT IO JIOrOBOPY MOAPsIA, BCE ke MepeiaeT ero moj-
PSTYMKY. DKOHOMUSI BBHITEKAET W3 WMCTIOHEHUsI 00s3aTeNIbCTBA
10 oruiate padoThl, KOrja yriaunBaeMasi 1ieHa, MPeBbIaonas
(hakTHUeckM pacxoapl MOAPSTIMKA, TIONJICKUT YILIaTe, ITOCKOIb-
Ky M3HAYaJIbHO IMpEIyCMOTpeHa ycioBusiMu JtoroBopa. Coepe-
JKEHUe B JIAHHOM CJTy4ae Orpe/iesisieTcsl He HCTIOTHEHUEM JIEHE K-
HOT'o 00s13aTeNIbCTBA (TIepeiaveii IeHeT ), a pa3HUIICH Mexk/1y pac-

! HauGonee SIPKO TIPOSIBJISIET Ce0s1 BEIHO-TTPABOBAs MPUPOA COepeKEH s IIPH BO3-
HUKHOBEHHH IpaBa COOCTBEHHOCTH Ha Oecxo3siHble Bem (cT. 225-228, 230-231,
233 T'K P®), npu cneundukarmu (ct. 220 'K P®), no gaBHOCcTH Biiagenus (ct. 234
'K PO).



YEeTHBIMM M PeaibHbIMM pacxojamu noapsiiurika. HecmoTpst Ha
TO, YTO CTOMMOCTHOE BBIPaXX€HHME SKOHOMUHM TOAPSIIUKA 00Y-
CJIOBJIMBAETCS Tiepeiaueii ieHer, MOMEHT e€ BOSHUKHOBEHHUSI CO-
OTHOCHMTCSI C MOMEHTOM Iepeiauul pe3ysibTaTa padoThl.

JpyruM mpuMepoM BBICTYIAIOT HEOTACTUMbIE YTydIlICHHUS
apeH/IOBAaHHOTO MIMYIIIECTBA, TPOU3BE/ICHHBIE apeH/IaTOpPOM Oe3
COIJIacHsl apeHJIo/IaTelIsl, CTOMMOCTh KOTOPBIX BO3MEIIEHHIO HE
nojjiexkut. B maHHOM citydae (hakT cOepexkeHus CBsI3aH He C JICH-
CTBUSIMM apeH/IaTopa 10 MCTIOJHEHUIO 00s13aTe/IbCTBA MOJIb30Ba-
HUS ApEHJOBAaHHBIM UMYIIIECTBOM, a C OKOHYaHUEM CPOKa JI0ro-
BOpA apeH/Ibl, KOTJIa yCTaHABIMBAETCS (haKT HATMIUS HEOT/CIIH-
MBIX YJIy4IIIEeHUH, pacXobl Ha KOTOPbIE He BO3MEIIAIOTCS apeH-
JofaresieM B CUITy HeZIOOPOCOBECTHOCTH apeHIaTopa.

OboraieHre OHOTO JIMIA 3a CUEeT APYroro Mperoiaraet
B3aMOOOYCJIOBJIEHHOCTh YBEJIMYCHUsI UMYITIECTBEHHON chepbl
OJIHOTO JIMIIa U MMYIIECTBEHHBIX TOTeph Jpyroro juua. Ile-
peMellieHre UMYIIECTBEHHOro Oj1ara Kak ycjaoBue oOOraiieHus
OJIHOTO JIWIIA 32 CYET JPYroro OmpejessieT MoCIeAyoInylo Ha-
MPaBJIEHHOCTh KOHIUKIIMOHHOTO 00SI3aTE/IbCTBA, 1IEJTbI0 KOTOPO-
ro OyJIeT BBICTYIaTh BOCCTAHOBJICHHE XO3AWCTBEHHOM Chephl IM0-
TEepIEBIIEro B pa3Mepe UMYIIECTBEHHBIX TIOTeph. OXpaHUTEb-
Hast (DYHKIWS KOHAUKIIMOHHOTO 00513aTeJIbCTBA TAPAHTUPYET T10-
TepreBIIeMy 3alUTy OT JIDOOro HEOOOCHOBAHHOTO OrpaHUYe-
HUSI €T0 XO3SICTBA, KOTOPOE MOXKET IIPOM30MTH KaK BCIIE/ICTBHE
HETIOCPE/ICTBEHHOTO U3bSITHS MIMYIIECTBA U3 €r0 XO3SIHCTBEHHOM
cepsl, TaK ¥ MOCPECTBOM MHBIX TIOTEPbh, HETIOCPECTBEHHO HE



CBSI3aHHBIX C YMEHBIIIEHUEM €r0 UMYIIeCTBA.

YcranosnieHue (pakta yMEHbIIEHUSI B UMYIIIECTBEHHOM cpepe
TIOTEPIIEBIIETO B OTCYTCTBHE (paKTa YBEIMUEHUSI B IMYIIIECTBEH-
HOM c(pepe Ipyroro Juiia UCKII0YaeT BOSHUKHOBEHUE odorale-
HUS, a CJIe/IOBATENIbHO, Y TIPUMEHEHHUE TeX TMOCIIeICTBUM, KOTO-
phie CBSI3aHBI C BOCCTAHOBJICHHEM MMYILECTBEHHOM cephl To-
TEpIIEBIIIETO.

Tak, npy NpUYMHEHUY Bpeia UMYIIECTBY MOTEPIIEBIIETO CTO-
UMOCTb 3TOT0 MMYIIECTBA yMeHbIaercs: (Jinbo BOBCE Hcue3a-
€T, €CJIM UMYIIECTBO OBUIO YHUYTOXKEHO), YTO BEIET K YIIEM-
JICHHI0 UMYLIECTBEHHOM cepsl norepneniiero. OgHako Takoe
yIeMJICHHE TPOUCXOIUT B OTCYTCTBUE OOOralieHus Ha CTOpO-
He JIiIa, TPUIMHUBIIETro Bpe] (yiiepd) UMyYIecTBy MOTepreB-
IIIEero, B TOM YuciIe B (pOpMe ero YHUITOXKEHUsI. 3aKOH BO3JIara-
€T Ha IPUYMHHTENSI Bpesia 0OSI3aHHOCTh BOBMECTUTh CTOMMOCTb
MOBPEKIEHHOTO (YyTPaueHHOr0) UMYIIECTBa, HO HE BO3BPATUTD
€ro, MOCKOJIbKY TaKOBOE JIOO BOOOIIEe He BBIOBIBAJIO U3 UMYIIIE-
CTBEHHOU cepbl OTEPIIEBIIETr0, MO0 Oe3BO3BPATHO HMCUE3NIO
U3 UMYIIECTBEHHOTO 000POTa BCIIE/ICTBUE YHUUTOXKEHUSI.

Omnpepensisi, 4YTO NepeMelieHue UMYIIECTBa MpU HEOCHOBA-
TEeJILHOM 00OTaIlIeHUH IPUBOIUT JIMOO K €ro MpuoOPEeTEHHMIO, JTH-
00 K cOepeKeHnI0, BOBHUKAET MOTPEOHOCTh B YCBOCHUU CYIIe-
CTBa KaK TOTO, TaK U JIPyTroro.

B npaBoBOil Hayke CyIECTBYeT MHEHHE O TOM, UYTO TO[
npuoOpeTeHueM CcleyeT MOHMMATh TMOJTy4YeHHe JIMIIOM Bellen
(BKJIIOYAsT ICHBIW W IIeHHbIe Oymaru) JMOO HMMYIIECTBEHHBIX



npaB (mpaB TpeOOBaHMsI, HEKOTOPHIX OTPAHUYEHHBIX BEIIHBIX
NpaB, HATIPUMEP CEPBUTYTA WM UCKJTIOYUTETLHBIX TIPaB), a coe-
PEXKEHUE MOXKET COCTOSITh B YJIYUILIEHUU MPUHAJIEKALIETO JIUILLY
MMYIIECTBA, BJIEKYILEM YBEJIMYEHUE €r0 CTOMMOCTH; B MTOJTHOM
WIN YaCTUYHOM OCBOOOKIEHUH OT UMYIIECTBEHHOU OOS3aHHO-
CTH MIEPEJ APYTUM JIMIIOM; B MTOJTyYEHUH BHITOJ] OT MOJIb30BAHUS
Yy)KUM UMYIIIECTBOM, BBITIOJIHEHHSI pa0OT WUJIM OKa3aHUsI YCIyT
JPyruM JULOM. JJaHHOTrO MoAXo/a MpUAEPKUBAETCS, B YACTHO-
ctu, J1.B. HoBak®?.

B 10 xe Bpems B.A. PsceHleB ynyullieHue UMyIIECTBa, Io-
BBIIIAIOIIIEE €r0 CTOMMOCTh, HAPSIAY C PUOOpPETEHUEM JIEHeT WJIN
BElIel, ONPEIEJEeHHbIX POAOBBIMU IPU3HAKAMHU, OTHOCUJI K CY-
IIECTBY He cOepeXeHus, a Bo3pacTaHus (IPUOOPETEHUs) UMY-
mecTBa’’.

JloCTaTOYHO MIMPOKO TMOAXOAUT K KaTeropuu «Ipuodpere-
Hue» C.[1. lam6apoB, yTBepKAAIOLIHIA, YTO TPUOOPETEHUE BO3-
MOXHO B OTHOIIEHUH HE TOJIbKO BeIlleH, IIeHHbIX Oymar, JIeHer,
MMYIIIECTBEHHBIX MTPaB, CIIOCOOHBIX 32 CYET CBOMX €CTECTBEHHBIX
CBOWCTB COXPAHSIThCS B XO3AUCTBEHHOU cepe mpuoOperarens
B HEU3MEHHOM BHJIE, HO U MPOYMX MATEPUAIbHBIX OJ1ar, HEOCHO-
BaTeJIbHOE MOCTYIUIEHUE KOTOPbIX COBIAAAET MO0 BPEMEHHU C MO-
MEHTOM MX (PaKTU4IecKOro morpedneHus (yCayru, TeruioBast u

62 Cm.. Hosax /1. B. HeocHoBatelibHOE O0OraiieHue B rpakIaHcKOM TpaBe(CpaBHU-
TeJIbHO-TIpaBoBoe uccienoBanue). C. 26, 27.

83 Cm.: Coserckoe rpaxkaHCKoe NpaBo: YueOHUK s By3oB. Y. 2 / [Tox pen. B.A.
Psacenuesa. C. 429.



EKTPUIECKast SHEPrusl, MOJIb30BAHUE UMYIIIECTBOM) .

[Tpu onpeneneHny coctaBa HEOCHOBATEIFHOTO OOOTaIlIeHHU S,
KaK IMPaBUJIO, BBIBOAAT CYIIHOCTHBIA MPU3HAK MPHOOPETEHMS,
KOTOPBI BBIpakaeTcsi B TOM, YTO B Tpoliecce MPUOOPETECHHUSI
MIPOUCXOIUT KOJIMYECTBEHHOE MpHpaIieHe UMYITeCTBa, MOBbI-
IIEHNe ero CTOMMOCTH Oe3 HeceHUsl MpuoOpeTaTesieM COOTBET-
crByomux 3arpar. C Takum noaxonoM He cornaraercs C.J1.
JlamOapoB, mosaraoIui 4To CyTh HEOCHOBATEILHOTO odorariie-
HUS B (popMe MPHOOpEeTeHUs] CBOIUTCS K HESKBUBAJICHTHOCTH
Pa3IMYHBIX COIMATbHO-9KOHOMHUYECKHUX OJ1ar Kak MMYIIeCTBEeH-
HOT'0, TaK ¥ HEMMYIIIECTBEHHOT'O Pojia, HaOMoIaeMol B OTHOIIIE-
HUSX CYOBEKTOB KOHAMKIIMOHHOTO 00S13aTe/IbCTBA TIPH MOJTyYe-
HWH, a TaKXke MoTpedIeHnH 3TUX OJ1ar Py OTCYTCTBUM JOJIKHO-
T'0 MaTepUaIbHOTO BO3MEIIEHHS CO CTOPOHBI IprodpeTares 5.

Bo3sBpaiiasch K pacCMOTPEHHOMY BBIIIIE TIPUMEPY MPHUYHHE-
HMSI UMYILIECTBEHHOTO Bpena, OTMETUM, YTO Ha CTOPOHE MpH-
YUHUTEJST BOHUKAET OOSI3aHHOCTh BO3MECTUTh MPUYMHEHHBIN
BpeJl, UTO, €CTECTBEHHO, HE TMOPOkK/JAeT BOZHUKHOBEHHUsSI KOH-
JAMKIIMOHHOTO 00sI3aTeIbCTBA, OCKOJIbKY OTCYTCTBYET IPEIMET,
KOTOPBI MOXHO OBLIO Obl paccMaTpHBaTh KaK HEOCHOBATEIIb-
Hoe oOorartenue. Tem He MeHee 003aTeIbCTBO [0 BO3MEIIEHUIO
NPUYMHEHHOTO Bpefa (JIENMKTHOE 00SI3aTe/IbCTBO), SBJISIOINIE-
rocst JEHEKHBIM 0053aTeIbCTBOM, BO3JIAraeT Ha MPUYMHUTEIS

4 Cwm.: Jambapos C./l. Popmbl HeocHOBaTenbHOTO oboramieHus // 3akon. 2007.
Ne 8. C. 122.

65 Cm. Tam xe.



00513aHHOCTbD TI0 yILIaTe ONpeeSIeHHON JIEHekKHOM cyMMmbl. Ec-
JIM Takas JACHEXKHas CyMMa He IlepeaeTcs NoTeprnesemy (Kpe-
JUTOPY) B COOTBETCTBYIOILIMHI CPOK, HA CTOPOHE JTOJKHUKA OCTa-
I0TCSl JeHbI'Y, TOMJIeXKAIIME Nepejade Kpeauropy. B curyauuun
HEUCTIOJTHeHU sl ICHEKHOTO 00513aTeNIbCTBA, BOSHUKIIIETO U3 JIe-
JIMKTA, KPEAUTOP TpeOyeT mepeaaTb UMYIIECTBO, KOTOPOE JOJIK-
HO OBUIO MOCTYIIUTD B €r0 XO3SUCTBEHHYIO C(hepy, UTO MO3BOJISIET
paccMaTpuBaTh 3TO UMYIIECTBO KaK UMYILIECTBO KPEIUTOPA, KO-
TOpOE B CUJTy HEHMCIOJHEHUS JEHEKHOrO 00s13aTeNbCTBA JJOJIK-
HUKOM HaxoOguTCs y nocieaHero. Kpeaqurop B Takon cuTyaluuu
MOJUIEKUT KBAUTU(PUKAIIMM KAK MOTEPIIEBIINI 10 KOHIUKIIMOH-
HOMY 00s13aTeJIbCTBY, a MOJIeXKalllasi BO3BpATy JIeHekKHasi CyMMa
— KaK MMYIIECTBO, MOJyIexkalliee BO3BpaTy B KaueCTBE HEOCHO-
BaTEJILHOTO OOOTaIIEHHS.

Takum oOpa3om, MpUOOpETeHHe CiIeyeT OHUMATh KaK pe-
3y/bTaT (haKTUUECKOTO TMepeMelleHrs] UMYIIECTBEeHHOro Onara,
KOTOPBI MOXKET HACTYIIUTh HE TOJIBKO BCIIEACTBUE JEUCTBUTEb-
HOTO U3bATUSI UMYILIECTBA U3 XO3UCTBEHHOU C(pepbl MOTEPIIEB-
IIEro B CHJIy TeX WJIM WHBIX OOCTOSITENIbCTB (MpsiMOe (paKThye-
CKO€ MEepEMELICHNE), HO U B CUJIy HAXOXKAECHUS Y AOJKHHUKA Ta-
KOTO MMYIIIECTBA, KOTOPOE JIOJKHO OBUIO TOAJIeKATh Tepeiade
KPEAUTOPY BO MCITOJIHEHUE JIeKaller Ha JOJDKHUKE BHEIOTOBOP-
HOI 00513aHHOCTH TI0 Tiepeaye uMyIecTBa (KOCBeHHOe (paKkTu-
YECKOE NepEMEILIEHHE).

Takast “HTEpIIpeTaIys MOHATHS «ITPUOOPETEHNE» He T03BO-
JIIET MIPU3HATH NMOBTOPHYIO OIUIATY OPraHU3alMel MOJTy4YEHHBIX



Ha ee UMs1 TOBAPOB, U3JIMIIIHE yIJIau€HHbIE CYMMBI 110 IOTOBOPY,
3aurciieHre OAHKOM JIEHeT Ha PaCueTHBIN CUeT JPYroro I0pu/Iu-
YeCKOro JMIa%® ciyvyassMu HEOCHOBATEIBHOTO OOOTAIlIeHHSI.

VYKkazaHHble TIpUMeEpPbl OObEAUHSET TO, YTO BCE OHU MOPOXK-
Jal0T TOTOBOPHBIE, @ HE KOHAWKIIMOHHBIE TpeOoBaHus. OIHAKO
IIOCKOJIBKY ITPaBOBasi PerylaMeHTAalMs Mpoliecca BO3Bpara JIeHer
B YIIOMSTHYTHIX OTHOIIIEHHUSIX OTCYTCTBYET, TOJKHBI JEHCTBOBAThH
npasuia 1. 60 'K P® B cybcunnapHom nopsiake, eciy HHOe He
YCTAHOBJIEHO 3aKOHOM U HE BBITEKAET U3 CYIIECTBA COOTBETCTRY-
olero otHomeHus1. [IpruMeHeHue npaBuwi 0 KOHAUKIMU K JI0-
TOBOPHBIM OTHOIIeHUsIM oOecnieueHo cT. 1103 I'K P®, kotopas
orpeessieT BOZMOXKHOCTh TPUMEHEHH I TAKUX MPaBUJI K TpeOo-
BaHMSM OJJHOM CTOPOHBI B 00SI3aTENILCTBE K JPYrOil O BO3BpaTe
VICTIOJTHEHHOTO B CBSI3M C 9THM 00SI3aTEILCTBOM.

TeMm He MeHee CylIeCTBYET MHEHHME O TOM, YTO PUMEHEHUE
nojioxeHnit 1. 60 'K PP B momoOHBIX Cllydasx BO3MOXHO He
B cuiy cr. 1103 T'K P®, a HanpsAMyio — Kak K OTHOLLEHUSM,
CBSAA3aHHBIM C BO3BPAaTOM HMMYILECTBA, COCTABJISAIOIIEIO HEOCHO-
BaTeJIbHOE OOoraieHre mpuooperaress.

[IpuBenem peno u3 mnpaktuku Ilpesuguyma BAC PO.

86 Cwm.: Ex B.C. Obs13aTe/bCTBA BCIIEICTBHE HEOCHOBATEILHOIO OGOTALEHHS B CO-
BPEMEHHOM POCCHICKOM I'paskJaHCKOM Ipase // 3akoHomatesnbeTBo. 1999. Ne 7; 3a-
6u0oe b./]. TIpaBoBble POOIEMBI OTBETCTBEHHOCTH, BBITEKAIONINE 13 HEOCHOBATENb-
Horo oborarenus // FOpucr. 1999. Ne 10. C. 58; Koprunaosa H.B. TloHsitie u ycio-
BUSI BO3HHKHOBEHHS 00S3aTeNIbCTB BCIIEACTBIE HEOCHOBATeNbHOro odoramenus. C.
21; Kommenrapuii k I'paxxnanckomy kozekcy Poccuiickoit @enepanuu, yactu BTOpoi
(mocrareiinbiii) / ITon pen. T.E. AdoBoii, A.JO. Kabankuna.



00O «BHUU-T'A3» BO uCIONHEHUE JOrOBOpa O MPOBEICHUMN
OITBITHO-KOHCTPYKTOPCKHX padot neperuiatiiio 3A0 «I1DM»
45 ThIC. pyO., YTO MOCIYKUIIO OCHOBAaHHUEM JIJIs1 OOpaIleHus 3a-
Ka3uMKa B apOMTPaKHbIA CYIl C UICKOM K MCIIOJHUTENIO O BO3-
Bpare U3JIMIIHE YIUIa4eHHOU cyMMbl. Cy/1 pU3HA MOy YeHHbIe
OTBETYMKOM M3JIMIIHKAE JEHEKHBIE CPEICTBA HEOCHOBATEIbHBIM
oOorarieH1eM, noajexaum Bo3Bpaty. OH MOTUBHPOBAJI CBOE
peiieHue tem, 4to cT. 1103 T'K P® npepycmarpuBaeT BO3MOX-
HOCTb npuMeHenus npasui 1. 60 'K P® k TpeboBanusimM 0 BO3-
BpaTe OMMOOYHO UCTIOJTHEHHOTO TT0 00s13aTeNbeTBY, ecii [ K PO
Y JPyTMMU HOPMaTWBHBIMM aKTaMU HE YCTaHOBJIEHO MHOE. I]o-
CKOJIbKY B CIELMaJIbHBIX MPaBUJIAX, PEIJIAMEHTUPYIOLIMX MOPsI-
JIOK MCIIOJTHEHHSI IOTOBOPOB O BBIIIOJTHEHUU OINBITHO-KOHCTPYK-
TOPCKUX PadOT, He MPEeyCMOTPEHbI YCIIOBHSI O BO3BpATE M3JTHIII-
He yrtaueHHbIX cymM, [Ipesuanym BAC PO cuen npaBuiibHbIM
IPUMEHUTh K JaHHBIM TpeOoBaHMAM HcTia HopMbl 1. 60 I'K
Pq)67

7 Cm.: mocraHoBieHue Ipesuguyma BAC P® or 20 mapra 2001 r. mo
neny Ne 8110/00.ITomoOHBIN MOIXOM K MPUPOJE H3JMINHE YIUIAYEHHBIX CYMM
MO [OroBOPY HMMEeT MeCTO M B psjie UHBIX CyaeOHbIX pemieHuil. Cw., Ha-
npumep: Ilocranosnenuss PAC Cepepo-Kaekasckoro oxpyra @©08-1343/2001,
D08-386/2003, $08-4230/2006; PAC INoBormkckoro okpyra ot 28 ceHtsa6ps 2006 .
Ne A55-34802/05-45.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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