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AHHOTaAIUSA
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IIpeaucaoBue

Kateropusi «1paBoOTHOIIIEHHE» 3aHUMAaJIa U MPOIOJIKAET 3a-
HUMAaThb YMbl YYEHBIX HE OTHOrO ctoneTus. Kaxaplii ucropmuie-
CKMI TIepHO]] XapaKTepU3yeTcs CBOMMU COOCTBEHHBIMU B3IJIS-
JaMH Ha 3TOT MPaBOBOW (PEHOMEH, (POPMUPYEMBIMHU T10[] BJIUSI-
HUEM IIPUCYIIEN eMY UAE0JIOrMUECKOU, SKOHOMUYECKOM U COLIU-
QJIBHO-KYJIBTYPHOU OOCTAaHOBKH B OOIIECTBE.

VY4eHre o MpaBOOTHOIIEHUM 3aBUCUT OT TOCHOACTBYIOIIEH B
TEOpUU IpaBa MapajurMbl. MeTonoa0rus pa3imuyHbIX MOAX0I0B
3aBUCUT OT JICWCTBYIOIIEW B HAYYHOM Cpejie aBTOPUTETHOM I11KO-
JIbl IPaBa, a Takke OT JOMUHUPYIOIIUX UACOJIOTUYECKUX B3IJIsI-
JIOB B 00ITIeCTBE. 3amMbICce]T aBTOPOB MOHOTPa(pvt COCTOUT B TOM,
YTOOBI MPUBHECTH HOBOE BUJIEHHE CYIIIHOCTH MPABOOTHOIIEHUS
B HayKYy I'PaJIaHCKOI'0 ITpaBa, NPEANPUHSATSH MOIMBITKY PACKPBITh
cofiep:kaHue T'pa)xJaHCKOrO MPAaBOOTHOIIEHUSI B HOBBIX COLIM-
QJIbHO-9KOHOMHUYECKUX U Fe€ONOJIUTUYECKUX YCJIOBUSIX.

J1s1 HayKu TUTIOpaiu3M BO B3MJIsJaX — 9TO BCEra MONOKU-
TEJIbHOE CBOWCTBO, IOTOMY UTO MO3BOJISIET KPUTUUECKU OLICHU-
BaTh KaXObIM W3 MOAXOAOB. VM3HaualbHO pa3iduue BO B3IJIsI-
Jax Ha MpaBO U MPABOOTHOLIEHME 3apOAWJIOCh Ha IMouBe 0O-
raToro HOpMaTUBHOIO MaTepuasa, CHAOKEHHOTO PEeIMITMPOBaH-
HBIM PUMCKHUM MTPABOM, KOTOPOE ObLJIO UCXOIHBIM ITYHKTOM BCEX



IOPUIMYECKUX HCCIICIOBAHNN .

N3eectHenmmmvu nusuaucramMu P. K. Capunbn u I'. @. I1yx-
TOM ObLIa TIOJIOKEHA B OCHOBY MCTOpPHYECKas IIIKOJIA MpaBa, Ko-
TOpasi MpU3HaBaJla IPaBO MOPOXKAEHUEM OOIIecTBa U UCTOPU-
YeCcKM CKJiaJpiBaroIumcs peHoMeHoM. [IprumeHuTesbHO K mpa-
BOOTHOIIIEHUIO CTOPOHHUKAMHM 3TOW TEOPUM C(POPMUPOBAHA MO-
3UIIMS, COIJIACHO KOTOPOU MPaBOOTHOILIEHUE MPEACTaBIAIOCH
KaK HEeKMe BOJIeBbIE OTHOIIIEHH 1, 00YCIIOBJICHHBIE HICTOPUYECKUM
pa3BUTHEM OOIIECTBA.

C peBomoIMOHHBIM B3MIAA0M BoicTyrun P. @. HUepunr, no-
Ka3aB Ha MPUMEPE PUMCKOI'O IIpaBa TO, YTO PUMCKOE MPABO BO-
BCE HE SBJISIETCS UCTOPUUYECKMM ITAIIOM, & SIBJISIETCS AUKTATO-
pPOM OOIIECTBEHHOTO TIOpsijIKa. B caMoM Hauasie cBOero u3Bect-
HOT'O MPOU3BeIeHNs «[lyX pUMCKOro mpaBa Ha pa3jIMyYHBIX CTY-
MIEHSIX ero pa3BUTHUSI»> OH KPACHOPEUMBO 3asiBWII, yTO Pum Tpu
pasza OUKTOBaJ BCEMY MHPY CBOM 3aKOHBI: MEPBbId pa3 — 00b-
€/IMHWJI JII0JIEN B €AMHOE TOCYAapCTBO, BTOPOM pa3 — MOJl Hava-
JIOM €JUHOM LIEPKBU U TpeTnii pa3 B CpegHue BeKa — K €IUHCTBY
npaBa. Tak 3aponusiach Teopusi 3aBOEBaHUs1 U HACUJILCTBEHHOTO
HaBsI3bIBaHUSI PUMCKOIO IIPaBa CPEJHEBEKOBBIM HAPOIHOCTSIM.
B3risin Ha mpaBOOTHOIIIEHNE U Ha CyOBbEKTUBHOE MPABO BOIA-
puiIcsl Kak Ha OOecIlieueHHBI 3aKOHOM uHTepec. [IpaBo ObLIO

'Cwm: Moooepmarn B. Peuenus pumckoro npasa / [lep. H. JI. doepnya. CII6.,
1888.

% Cwm.: Hepunz P. ®. Jyx pUMCKOroO IpaBa Ha Pa3AM4HBIX CTYIEHSX €r0 Pa3BUTUSL.
CIIb., 1875.



MIPU3HAHO CPENCTBOM YAOBJIETBOPEHUSI YACTHBIX M MYOTMUHBIX
VHTEPECOB.

X POHOJIOTMYECKHU C MOSIBJIEHUEM HOBBIX OOIIETEOPETUYECKIX
paboT pa3BUBAJICS U HOPMATUBU3M B TpakJaHCKOM Tipase. .
Kenb3eH npusHai CylecTBOBaHME TOJBKO MUCbMEHHOIO Mpa-
Ba, YCTAHOBUB M TO, YTO CYOBEKTHBHOE MPABO BOOOIIE SBIISIET-
Cs1 4acThl0 OOBEKTUBHOTO MPaBa — CTIEIMAIBHON TIPAaBOBOM HOP-
Moii. OTcroAa NPaBOOTHOLIEHUE TIOHUMAJIOCh KaK CBS3b MPaBo-
BBIX HOPM O CYOBEKTHBHBIX MpaBax U 00s3aHHOCTSIX. Takue TeH-
JEHIMMU TOCTENIEHHO MPUBOIWIM K YMAJIEHUIO (PUIOCOPCKOro
NOHUMAaHUs1 CBOOOIb U B KOHEYHOM WTOre MPUBEJM K MOsIBJIE-
HUIO TEOPUH COLIMABHBIX (PyHKIMA. JI. [lforu BBICTYIIIJI € MOJIO-
JKEHHEM O TOM, YTO CYObEKTUBHBIX MPaB HE CYIIECTBYEeT BOOO-
I11e, YTO MPABO MPU3HAHO JIMIIIb TSI TOTO, YTOOBI KaKABIA CyOb-
€KT OCYILECTBJISLT ONpeJeSIeHHYI0 ColMaibHy0 (pyHKIMIO®. Ta-
KOTO pojia KOHIIENIMY Bce Oosiee 1 Oosiee MoJaBsiii BHYTPEH-
HIOIO CBOOOJIY, /Ieaii YeJIOBeKa MPOCTON «IIIeCTEPEHKOM» 00-
LIECTBEHHOTO MexaHu3Ma. OIHUM U3 KpalHUX MPOSIBJICHUH Ta-
Koro orpannyeHusi B XIX Beke cTajg MapKCU3M, BbIIBUHYBIIUI
MIPE’K/I€ BCETO 3aBUCUMBIIA OT SKOHOMUKHU XapaKTep IpaBa.

Bcesikast Hayka, B TOM uucie u JiioOasi TyMaHUTapHasi, He MO-
JKET CyIIeCTBOBATh M Pa3BUBAThCS 0€3 CBOErO poja KpaiHUX,
«ONIMO3ULIMOHHBIX» TOYEK 3peHus. Jlymaercs, 4To UMEHHO Kpu-
TUYECKUI aHAJIN3 TEOPETUYECKOrO HACJIEIMs B TECHOM YBSI3KE C

3 Cw.: Jiozu JI. OBIIECTBO, THIHOCTD 1 rocygapctBo. ColuanbHOe IPaBo, UHAUBU-
IyaJbHOE TIpaBo U npeodpa3oBanue rocygapersa. CII6., 1914.



MOTPEOHOCTSIMU HOBBIX BBI30BOB BPEMEHH CIIOCOOCTBYIOT KOH-
CTPYKTMBHOMY Pa3BUTHIO YEJIOBEUECKUX 3HAHUU U MPOABUKE-
HUIO I0PUINYECKON HayKW Ha HOBBI YPOBEHb OOIIECTBEHHOIO
pa3BuTHs. [IpaBoBble HAyKM BCEra pa3BUBAIUCH M0]] CUIIbHEW-
MM BJIMSIHEM TOCHOJICTBYIOLIUX, C OHON CTOPOHBI, U «OIIIO-
3ULIMOHHBIX», C IPYTOM CTOPOHBI, BO33pEHUM U B3DIAA0B. On-
HAKO JJAJIEKO He KaXIbli cyryoo punocockuii B3IAA Ha MPO-
6J1eMbl rOCYJapCTBA U MTPpaBa MojTyyvasl CBOe BOILIOIIEHHE U Opas-
Csl Ha BOOPYKEHHUE IMPEACTABUTENISIMU MPABOBbIX HayK. OTya-
CTH 9TO MOXHO MPU3HATh HeJOPaOOTKOM I0pUCTOB. B ripeyiarae-
MO YnTaTeMo padoTe MPeaPUHATA MONbITKA TPUBJIEYb BHUMA-
HHME K HEKOTOPbIM HECKOJIBKO 3a0bITHIM (hHIIOCO(CKUM U TEOpE-
TUKO-TIPABOBbIM BO33PEHUSM IIPUMEHUTENILHO K COBPEMEHHOMY
I'pax/IaHCKOMY IPaBy U IPakJAAHCKOMY IMPAaBOOTHOIIECHUIO.
Nnes HamucaTh 3Ty KHUTY BO3HHUKJIA MOCJE MPOYTEHUS U
OCMBICJIEHUsI OOIIMPHOTO MAaCCHBA COBETCKOU JIUTEpaTyphl, Ka-
caoreicsi mpoOJIeMaTHKU MPaBOOTHOIIIEHUsA. B 1opuanyeckoi
HayKe COBETCKOTO TepHrojia BCs MPOoOIeMaTHKa MPaBOOTHOIIE-
HUSI OCHOBBIBAJIACh MCKJIIOUMTEbHO Ha MAapKCHUCTKOM METOJ0-
JIOTUU. DTO 3HAYMUT, YTO MPABOOTHOLIEHWE HOCWUJIO BCIIOMOIa-
TEeJIbHYI0 POJib, KaK U MpaBo B 1enoM. OCHOBOM Bcemy ObUTH
OOIIIeCTBEHHbIE OTHOIIEHHSI W TIPOU3BOJICTBEHHBIE OTHOIICHUSI.
3a cyeT 3TOro 3a4acTylo NpeJMeT rpak JAHCKOTrO MpaBa CBOAMII-
Sl TOJIbKO K UMYILIECTBEHHbIM OTHOIIIEHUSIM, UYTO HE MO3BOJAIO
I'PaXJaHCKOMY ITPaBY pa3BUBAThCSI.
JnajleKTUKO-MaTepUaIuCTUYECKUN B3I HA TIPaBO U Ipa-



BOOTHOIIIEHUE, TyMAeTCsl, y’Ke He MOXET HOCUTh He3bIOJIEMBbIiA,
OeccriopHBIl XapakTep. 3a TMOCTEJHUE JIECATHICTUS TTOMEHsI-
JIMCh TIONUTUYECKasi 1 SKOHOMUYECKasi OCHOBBI HAIIETo OOIIie-
CTBa, CYHIECTBEHHO MU3MEHWIUCh UAEOJIOTMYECKUE U COLIAATIb-
HO-KYJIbTypHbIE MPUOPUTETH. VIMEHHO 3TO MOIBUITIO aBTOPOB
IPEANPUHATD NONBITKY CO3AATh HEKME HOBbBIE MOAXO/bI K TIOHU-
MaHMIO CYITHOCTHM TPaKAAHCKOrO MPaBOOTHOLIEHUS, OTIMYAI0-
yecs OT NMOHMMAaHUS 3TOM MMPaBOBOM KAaTETOPUU B COBETCKUU
NIepHO]l, ¥ TIPUBJIEYb BHUMAHUE K HEKOTOPBIM BeChbMa 3a0bIThIM,
HO OT 9TOT0 HE MEHee LIEHHBIM B3IVIsJaM B HayKe TEOpUH MpaBa
Y TEOPUU I'PaKAAHCKOIO MpaBa.

Takoil B KakoW-TO Mepe 3a0bITOM B HACTOsIiee BpeMsl Teo-
PETUYECKON IIIKOJION MpaBa SIBISETCS TMCUXOJIOTHYecKas KO-
Jla TIpaBa, OCHOBY KOTOPOW 3aJIOKWJI B CBOMX TpyJax JOPEBO-
mouuoHHoro npomwioro JI. 1. Ilerpaxunkui. KonnenryanbHas
ocHoBa Teopuu JI. WM. IleTpaxkuukoro oyeHb NpuBJIEKaTeIbHA
JU1s1 IPABOBBIX UCCJIEIOBAHUM, IOCKOJIbKY OHA OCHOBAaHA Ha KaH-
TOBCKOM MOHMMAaHHUU CBOOOJIBI, 3aJI0KEHHOH B TipaBe. MmMeHHO
€ro METOAOJIOTHS U TEOPETUYECKAsA OCHOBA B HACTOSILIEE BPEMS
BIIOJIHE MPUMEHMMA K KCCIIEOBAaHUSM B cepe IrpakaaHCKOro
MIpaBa U IPa)kJJaHCKOrO MPaBOOTHOIIIEHUSI.

B coBerckoe Bpemsi cBOOOIA B MpaBe BCIYECKU yMAJISIACh
WIM He NpU3HaBasiachk BoooOule. I'paxJjaHCKOMY MpaBy OTBOIM-
Jach ciyxkeOHast poiib, MPU3BaHHAsL 00eCTIeYnTh (PYHKIIMOHUPO-
BaHUeE IJITAHOBOT'O BEJIEHU S XO35IUCTBEHHOM JIESITEIbHOCTH COLIM-
IMCTUYECKUX npeanpusTuil. [loBcemecTHblil MaTepuanucTuye-



CKUU TIOIXOJ 3JI0KUI OCHOBY M K CIIyXKeOHOW PO Camoro
IPaXJaHCKOTO MPaBOOTHOIICHUS.

CrpeMuTeIbHOE pa3BUTHE TPaXJAHCKOTO 000pOTa MOPOJIU-
JI0 TOTPeOHOCTh B MOAEPHU3ALIMY I'PAXKAAHCKOTO 3aKOHOATEITb-
CTBa, HamOoJiee B TOJHOM Mepe OTBevawllell MHTepecaM ero
YUaCTHUKOB. BBI3OBBI BpeMeHU TpeOylT OT HAayKH TpakjaH-
CKOTO TpaBa BbIPAOOTKU HOBBIX PEIIEHUIA, KOTOPbIE 00eCTeUn-
JI YCTOMYHUBOCTh COBPEMEHHOTr0 00111ecTBeHHOTO cTposi. CoBpe-
MEHHOE€ TPaXAaHCKOE MPaBO MPUOOPENIO OMpeIeIEHHYI0 CaMO-
CTOSITEJILHOCTh U B TOpPA3[0 OOJbIIEH CTeneHu Oasupyercsl Ha
yueTe OObEKTUBHBIX IKOHOMUYECKUX 3aKOHOMEPHOCTEH, CcTere-
HU COIMaIM3aIiy OOIIeCTBa, YeM Ha BOJIe OTAEIbHO B3STOIO T0-
CyIapCTBa KaK MOJMTUYECKOW OpraHU3alliu, MPU3BAHHON 00ec-
MICYUTD B MIEPBYIO OUYepe/Ib MyOIMIHbIE UHTEPECH 3a CUET UHTEe-
PECOB TpaXJaH U OpUANYECKUX Jull. HameTuBivecs: TeHeH-
LMK TOBOPST O Bce OOJIbIIEM U OOJIbIIIEM 3aKPETIeHUH CBOOO-
JIbl B TpaxkaaHcKoM npaBe. B KoHieniuuy pa3BuTus rpaxaaHCcKo-
0 3aKOHOJIATETLCTBA TTpeIaraeTcsl pacIMpUTh IepedeHb Belll-
HBIX TipaB. OOWIMe U MHOrooOpa3ue BeIllHbIX MPaB, 3aKPerlicH-
HBIX B I'PaXJAaHCKOM 3aKOHOJATENbCTBE, SIBJISETCS CBOETO pO-
Jla THIVUKATOPOM CTETIeHH IIUBUIM30BAHHOCTH U Pa3BUTOCTH 00-
IIECTBEHHOT'O MpaBoMNopsiika. Pacmmpenue n 6e3 Toro OTKpbI-
TOTO MepeyHst 00s13aTeIbCTB MOATBEPIKAAeT Bce OoJbliiee 3HaUe-

4 KoHuenus pa3BUTHS TpakJIaHCKOTo 3akoHonarenbcTBa Poceuiickoi depeparyiu
(omo6pena pemmenrem Coseta npu [Ipesunente PP no xogudukarmm 1 coBepieH-
CTBOBAHMIO TPakJAHCKOTO 3aKOHOAATeNbCTBA OT 7 okTs10ps 2009 1.) // BectHnk BAC
P®.2009. Ne 11.



HHE TPaXJIAHCKOTO IpaBa B XKU3HU COBPeMEHHOM oOiecTse. B
KHUTe NpeJIpuHsTA ONbITKA OTBETUTH HA BOIIPOC: HACKOJIBKO B
JaJibHENIIEeM PUeMJIEMbI CTapble 3aK PeoIeHHbIE METOI0IOTU-
YEeCKHE MOAXO/Ibl U MAaTEpPUAIMCTUYECKME KOHUETIIIUY PU OIpe-
JeJIeHUM JTATbHEWINX MyTell pa3BUTHSI COBPEMEHHOU mpooiie-
MaTUKM I'PakaHCKOTO MPABOOTHOIIEHH ?

ABTOpBl MOHOTpaUU MPU TMOMBITKE HAWTH OTBETHl HA ITOT
BOIPOC OYEHb OEPEXHO OTHOCATCS K aHAIU3Y U OLIEHKE TPYJIOB
COBETCKOro nepuoza. Jleno B TOM, 4YTO COBETCKOE I0PUINYECKOE
Hacjieque B KpalHeu CTENIEHH JIOTUYHO, CTPOMHO U Y COBETCKUX
YUEHbIX MOKHO YUUTHCSI CTPYKTYPE U JIOTUKE U3JI0KEHUS Mate-
puasa, 000CHOBAHUIO MOIXOJOB, CBSI3AHHOCTHIO BBIBOJIOB C MPO-
B€JIEHHBIMU UCClie1IoBaHUAMU. [109TOMY Tpy/ibl COBETCKMX aBTO-
POB MO MpOOIEMaTHKe MPABOOTHOIIEHHS IIMPOKO UCTIONB3YIOT-
cs1 B MOHOTpahu4eCKOM MCCIIeOBaHUU.

[IpencraBnsiemas ynuTarenssM MoHorpadgus sABJseTcs (pakTH-
YECKU MEPBbIM BOILIOIEHHBIM IPUMEHEHUEM IICUXOJI0TMUECKON
IIKOJIBI TPaBa K rpaxJJaHCKOMY ITPaBOOTHOIIEHHO. [10 3T0r0 Mo-
MEHTa WeU PacCMOTPEHUsI MPABOOTHOIIEHU S CBOAMINCH OO
K OOIIIECTBEHHOMY MMOHUMAaHUIO TPABOOTHOIIEHUH, JTMOO YKa3bl-
BaJIOCh Ha HEOOXOMMOCTh aHAJIN3a TOJILKO HOPM TIpaBa O cyOb-
eKTUBHBIX TMPaBaX M OOSI3aHHOCTSX CTOPOH, M MX B3aMMOCBSI-
34, YTBEPXKJasi O TOM, YTO MHOE BOBCE HE JIOJKHO CTAHOBUThLCS
IIpeJIMETOM HCCIeA0BaHUs 0pUcToB. Ha KOHIIENIMU COBpEMEH-
HOTO HOPMATHUBU3Ma CTOMT IITyOOKO YBa)kaeéMblli aBTOPAMHU MO-
Horpaguu npopeccop C. A. 3unuenko. B ero padore «I'pax-



JAHCKWE TPABOOTHOIICHUS: TOAXOMbI, MPOOJIEMbI, PElIeHuUsD»
TOBOPUTCSI O HEOOXOIMMOCTH UCCIIEJOBAHMS TIPEXK/IE BCETO MO-
JIeJTU IPaBOOTHOIIIEHU 1, 3aJ7I0)KEHHON MpaBoBbIMU HOpMamH. 1o
HaleMmy r1yookoMy yOeskIeHHIO cama 1o ceOe TpaBoBasi HopMa,
MO/JIeJIb IOBEAEHH S HE TIO3BOJISIET OIHO3HAYHO OIPEEIUTh CYIII-
HOCTh IMPaBOOTHOIIIEHUsI, OTBETUTH Ha BOIIPOC O TOM, UTO 3TO 32
MIPaBOBOE SIBJICHUE U TJIe UMEHHO OIpPeeSieHO €My MECTO.
ColmanbHO-peaucTUUYeCKUe M HOPMAaTUBUCTCKUE KOHLIEI-
UM OTJIMYAIOTCS TEM, YTO MpPEeAJiaraioT UCKaTh MPAaBOOTHOIIIE-
HHe JTMOO0 B OOIIECTBEHHON JIEHCTBUTEILHOCTH, TMOO B 00IaCTH
HOpM TipaBa (00beKTUBHOrO mpaBa). CyIecTByeT U HEKOTOpbIS
MIPOMEKYTOUHBIE TOUKH 3PEHM S, TIOJIAralole eJUHCTBO MEXKIY
peryapyeMbIM OOIIECTBEHHBIM CONIEPKAaHUEM U PETYIISITOPOM —
HOpMaMu OOBEKTHBHOTO TIpaBa. B CBs3M ¢ 3TMM aBTOpHI 3aj1a-
JIUCh TIOMCKOM OTBETa Ha BOIIPOC: a IJie TOrJa UCKaTh MECTO Tpa-
BooTHouIeHuo? He sBisercs M 3T0 NPOCTO BbIMBIIUIEHHBIM
MupOM, IOPUINIECKOr (PUKIIMEH, TPUIyMaHHON 1Jis yIoOCTBa
npaBonpuMeHeHus? [/ie MOKHO HAWTA €IUHCTBO MEXKY COLHU-
AJIbHOM JIENCTBUTEBHOCTBIO M OOBEKTUBHBIM MTpaBoM? Bo3moxk-
HO JI1 MEXaHMYECKU HAJIOKUTh OOBEKTHBHOE MPaBO Ha 0OIe-
CTBEHHYIO JIEMICTBUTEJIbHOCTh MOCPEICTBOM ONPENEEHHON CU-
ctembl opuandeckux (paktoB? MoryT v HOpMBI OOBEKTUBHO-
IO TMpaBa CaMOCTOSTENTLHO BHICTYITUTD IMPOCTHIM KJIHIIIE IS 00b-
€IMHEeHUsI HEKOTOPOro OJHOPOJHOTO0 MAaccuBa OOIIECTBEHHOU

3 Cm.: Bunuenko C. A. I'pakjaHCKHMe PaBOOTHOIICHHUS: TTOXOIbI, TIPOOIEMEL, pe-
menust: Monorpacdus. Pocros v/[l: CKAI'C, 2011.



KU3HU?!

OTBeTBI Ha STU BONPOCHI MAPKCUCTCKA ST METOIOJIOTUS IATh HE
MOTIJIa, TIOCKOJIbKY OHM HE CTOSUIA B TOBECTKE JTHS YYEHBIX-UC-
crieioBatesielt Toro rnepuojaa. Bmecre ¢ Tem, Kak HaM MpeacTaB-
JISIETCs1, HBIHEIITHEe COCTOSIHUE I0PUIMUECKON HayKH BITOJTHE 103~
BOJISIET peliaTh HOBbIE 3a1a4u U (hOPMHUPOBATH HOBBIE TTOXOJIBI
K ITOUCKY OTBETOB Ha BHI30OBBI BPEMEHH, B TOM YHCJIE W BBICTPO-
UTb OPUTMHAJIBHOE PellieHre MMOHUMAaHUSI TPaXJAaHCKOTO MPaBo-
OTHOIIIEHUS KaK COUATBHO-TICUXOJIOTMUYECKOTO (heHOMEHa.

B monorpaueckoM HCCAeIOBAHUM TPEAsIaraeTcsi ocodoe
NICUXWYECKOE TIOHUMAHUE TTPABOOTHOIICHUSI. ABTOPBI IPUXOMSAT
K BBIBOJy O TOM, YTO MPABOOTHOIIIEHHE — 3TO BCerjga IMCUXU-
JecKasl CBsI3b, CBSI3AaHHOCTh MEXy CYObeKTaMu, 00JIa/Ial0IIMMU
BOJIEM Yl UHTEJUIEKTOM. DTO O3HAYAET, YTO CYIIECTBOBAHUE Mpa-
BOOTHOIIICHUS O€3 yueTa CBOMCTB MO3ra BOCIIPMHUMATh U OIle-
HUBATh OKPYKAIOIIUI MUP B JIEHCTBUTEILHOCTH HEBO3MOXKHO.
VIMEeHHO B MCUXMKE pa3yMHOTO CYIIIECTBA BO3HUKAET MPEICTaB-
JIEHUE O MPABOBOW CBSI3aHHOCTH, O TUAJICKTHUECKOM €JMHCTBE
MaTepUAJILHOTO COAEP)KAHUS U IIPABOBOU (POPMBI.

W3 3TOro moaxona HEMOCPEICTBEHHO BBITEKAET M OCOOBIN
B3IJISI[, HA CTPYKTYPY I'PaXJAHCKOTO MPABOOTHOIIEHUSI U OCO-
00€e MOHUMAaHUE TIPEANOCHIIOK €0 BOSHUKHOBEHUS. YKa3aHHBIN
JOKTPUHAIBHBINA TIOIXO]] ONPEIEAI U CTPYKTYPY MOHOrpadu-
YEeCKOro MCC/IE/I0OBAHUSI.

HeoOxomuMocTh paccMOTpeHus B padoTe TipeaMeTa U MeToa
MIPABOBOTO PETYIMPOBaHUS OOYCIIOBJICHA TeM, YTO UMEHHO aHa-



713 3aJI0’KEHHOUM B METO/E IPaXkJAHCKOTO MpaBa MPUHIIHIIA CBO-
601pI O3BOJISIET MO3HATH CYIIHOCTh IPAKIAHCKOTO TPABOOTHO-
mieHusi. CoOCTBEHHO, MTPABOOTHOILIEHUE MTOHUMAETCS] KaK BHYT-
PEHHsIs NICUXUYECcKasl CBA3b, @ METOJl [IPABOBOIO peryJIMpoBa-
HUS KaK CriocoObl BO3/ICHCTBUSI HOPM TpaBa Ha TMCUXUKY CyOb-
€KTOB MPaBOOTHOIIEHU 1. IMEHHO M03TOMY CBOOOIHOE 1 HETPH-
HYKJEHHOE BO3/IefiCTBME HOPM OOBEKTUBHOIO MIPaBa Ha MCUXU-
Ky CyOBEKTOB B PaMKax I'pak/IaHCKOI'O IpaBa MO3BOJISIET Ompe-
JeNTh, KAKME TPABOOTHOIIEHHS SIBJISIIOTCS TPAXKJAHCKIUMU. DTO
SIBIISIETCS] HEOOXOAMMOM MPEIIOCHUTKOM, OCHOBOM JIJIS1 TTOCTIETY-
IOLIETO PACCMOTPEHUSI IPaXKAAHCKOTO MPABOOTHOIIEHHUSI.
AHau3 NOHATHS OOBbEKTUBHOIO IIPaBa ¥ CUCTEMbI 3aKOHO/1a-
TEJIbCTBA MO3BOJISIET YCTAHOBUTD U MOAYEPKHYTh Pa3IMUIus MEK-
Ay KaTerOpUsIMU «IIPaBO» U «3aKOHOATENbCTBO». ['paxkgaHcKoe
3aKOHO/IATENILCTBO TaK WJIM MHAYe SIBJISAETCS KOMIUIEKCHBIM 00-
Pa30BaHUEM M COIEPXKUT TaKke HOpPMbI MpaBa, KOTOpPbIE BO3-
JEWCTBYIOT Ha TICUXMKY CYOBEKTOB C IOMOIIBI0 HECBOWCTBEH-
HBIX METOAY I'PaKJIAHCKOTO MpaBa CrocoOOB BO3MIEHUCTBUs (Ha-
pUMep, UHCTUTYTHI TOCYAAPCTBEHHON PErucTpalu CyObeKTOB
¥ 1paB Ha HEABMKMMOE UMYILECTBO). DTO 0OCTOATEIbCTBO BbI-
3bIBAET HEOOXOAMMOCTb MCKJIIOUEHHUsI U3 PACCMOTPEHHS B paM-
Kax rpaxJaHCKOro MpaBa, a He IPaxJaHCKOro 3aKOHOJATeIbCTBA
No100HBIX TPaBOOTHOILIEHUI. [IpemMeT rpaxjaHCcKoro mpaBooT-
HOILIEHH ], KaK OOILIECTBEHHOE OTHOILIEHHUE, IpeCTaBIseT cOO0
COIMAJIBHYIO PEaIbHOCTb, KOTOPasi HE BXOAUT B KauecTBe 3Jie-
MEHTa B CTPYKTYpY MPaBOOTHOUIEHUS, HO NP 3TOM BbICTyIa-



€T B KaUeCTBE COLIMAJIbHOM MPENOChUIKM BOSHUKHOBEHU S IPaXk-
JAHCKOTO ITPaBOOTHOIIEHUSA. TakoM METOAOJIOTMYECKUN ITPUEM
MO3BOJISIET OUYEPTUTH KPYT BO3MOXKHBIX I'PAKAAHCKUX MTPABOOT-
HOULIEHUHU.

ABTOpBI BRIPaXkaloOT OJIArOJAPHOCTD YMTATENSIM 32 MPOSIBIICH-
HBIA MHTEpeC K padoTe, a TakkKe KOHCTPYKTHUBHBIC 3aMEYaHUs
U TIPEIJIOKEHUS, KOTOpbIE MOCIyKaT JajJbHEUIIEMY PA3BUTHIO
TEOPETUYECKUX BO33PEHUH IO MpodieMaM I'paxJaHCKOro mpa-
BoOTHOIIeHUs. Hageemcs, 4To npeacraBieHHas Ha CyJ uuTare-
JI1 KHATA MOXET IMOCITYKUTh OCHOBOM VISl TAJIbHEUILINX HCCIIe-
JOBAaHUM MO OTIEJIBHBIM BOIPOCAM I'PaXJAHCKOIO IpaBa U OT-
JEJIbHBIM BUJIaM I'PakJAHCKUX [TPABOOTHOILEHWH.



I'masa 1. I'pa:knanckoe
NPaBoO KaK OTPaCjJb CHCTEMBI
POCCHICKOr0 mpaBa

§ 1.1. O0 00 beKTHUBHOM IIPaBe,
COOTHOIIEHUHN OTPACJTH CUCTEMBI
MpaBa U CUCTEMbI 3aKOHO/1aTeJIbCTBA

[{uBmiucTuyeckas Hayka, sIBJISISICh OJHOW M3 HanOosee pas-
BUTBIX M3 BCEX OTpaciell I0pUINYECKUX HayK, He MOXKET 00XO-
IUThCs 0e3 OOIIEeTeOpeTUYECKUX TMOIOKEHUH, KOTOphIe pa3pa-
OatbIBaloTCs1 001Iel Teopuell mpaBa. Borpoc 06 orpacisix mpa-
Ba MMEET CAMOE HENOCPEJCTBEHHOE OTHOLIEHUE K TTIOHUMaHUIO
IOPUIMYECKOM CYIIIHOCTU ITPABOOTHOILIEHHUS] B COBPEMEHHON Ha-
yKe 0 TpaBe. ITo 00yCIOBIEHO TE€M, YTO TPAAUIIMIOHHO OTPACITh
IIpaBa XapaKTepU3yeTcs Kak CUCTEMA IIPABOBBIX HOPM, UMEIOIIAS
OJHOPOJIHBIY IPEIMET, 4 B KAYECTBE MPeIMETa BBICTYIIAET OIpe-
JeJeHHas1 Tpynna oOIEeCTBeHHbIX OTHOILIeHWH. MHaue roBops,
npeMeT OTpaciyv IMpaBa MPECTaBIIseT cOO0W OOIIECTBEHHYIO
(conmanbHy0) JEMCTBUTEIBHOCTD, XapaKTEPU3YIOLLYIOCS OIHO-
pomHOCThI0. B cBOIO oYepenp, MpaBo B COOCTBEHHOM CMBbICTIE
IPEACTABIIAETCS KaK MOJIEJIb BO3MOXKHOI'O WJIM JIOJIKHOTO ITOBE-



JIEHU, T. €. He JEUCTBUTEILHOCTD, 3 BO3MOKHOCTh MJIM HEOOXO-
JUMOCTb.

Hec10:KHO 3aMeTHTB, UTO JIOTUYEeCKasi CBSI3b MEJK/Ty IIPABOM U
JEUCTBUTEIBHOCTBIO 00YCJIOBJIeHa (DYHKIIMOHATIBHBIM JieJICHHEM
PACCYOUHBIX CYKIEHHIA YeOBeKa MyTeM HCTOJIb30BAHUS KPH-
TeprieB MOAAJIbHOCTH. [IpaBO COOTBETCTBYET CYKAECHHUSIM O BO3-
MOXHOCTH Y HEOOXOIMMOCTH, a OOIIECTBEHHBIE OTHOIIEHUS OT-
BEUAIOT CyxkeHulo aericTBuTeapbHOCTH. M. KaHT HasbiBan 3tu
CY)XAEHUSI MPOoOJeMaTUYECKUMHU, aNOJMKTUYECKUMHU U accep-
TOPUYECKMMHU COOTBETCTBEHHO®. Mexly TeM B nmoHumanuu U.
KaHTa cykJieHusl MpeICTaBIsiioT coOor (DYHKIIMOHAJIBHOE Ha-
3HAYeHHE PacCyJKa.

Crnenyer mpusHaTh, YTO MPUMEHUTENIHHO K TIPaBy M OOIIie-
CTBEHHBIM OTHOINICHUSIM B HayKe I'PakJaHCKOTO IMpaBa HAOII0-
JaeTcs mpooes Mex 1y pacCylI0YHbIMU CYXICHUSIMU, CYIIECTBY-
IOIIMMU B TICUXUKE YeJIOBeKa, M JIeMCTBUTEILHOCTLI0. CBI3aHO
9TO C TeM, 4TO, 10 HallleMy MHEHHIO, TTOCJIeJOBATEISIMH TPaIH-
LIMOHHOY ITPABOBOM HAYKM YIIyCKaeTCs M3 BHUIY TOT (PAKT, YTO
NIPABO SABJIACTCS MPOAYKTOM NICUXUYECKOU e TEeIbHOCTH JTIOJICH.
Takum xe 00pa3oM MPOAYKTOM IICUXUUIECKOM eATETbHOCTH Ye-
JIOBEKA ABJIAETCH caMa AeATeJIbHOCTh YEJIOBEKA U JII0ObIEe 00I11e-
CTBEHHbIC OTHOIIICHUSI, B KOTOPHIX YeJIOBeK ydacTByer. Ha sToT
MoMmeHT obpatun Baumanue JI. W. [erpaxuikuii, pa3padarsi-
Basl MICUXOJIOTMUeCcKyIo mmKkony npasa’. JI. W. [lerpaxkunkuii mo-

® Cwm.: Kaum H. Kpuruka yucroro pasyma. M.: Dkemo, 2011. C. 107.

TCm.: Tempaoscuyruii JI. H. Teopusi npaBa 1 rocyJapcTsa B CBSI3U C TEOPUEH HPaB-



HUMaJl CaMO IpaBO, B TOM YUCJIE MPaBOBble HOPMBbI, KaK UM-
NIepaTUBHO-AaTPUOYTUBHBIE MEPEKUBAHUS B TICUXUKE UYEJIOBEKa.
DTOT NOAX0[ BbI3BaH TeM, uTo B cBoer Teopuu JI. W. [lerpaxmi-
KM MCTOJIb30BAJI METO/Ibl BHYTPEHHETO M BHEIITHEero Halmo/e-
HUSA. Mexly TeM Hpu UCIIOIb30BaHUM Oojiee MPOrpecCUBHOTO
JUAJIEKTUYECKOTO METO/IA YK€ MOKHO Pa3jiM4aTh CaMy IICUXUYe-
CKHeE TPOIIECCHI OT MpaBa U OOMECTBEHHOM AeCTBUTEIBHOCTH.
OOBEKTHBHOE MPABO UMEET CBOMM Mpe/IHa3HAYEHUEM pery-
JIMPOBATh MPEk/IE BCEro NMCUXUYECKYIO NEATENLHOCTbh YesloBe-
Ka. YenoBek ¢ OOTBbHOM MCUXUKOW, IPU3HAHHBIN B YCTAaHOBJICH-
HOM 3aKOHE MOpsi/IKe HEAEeClOCOOHBIM, HE MOXKET BBICTYNATb
CaMOCTOAITENTbHBIM CYOBEKTOM I'PaXJAHCKUX MTPABOOTHOIIEHHA.
VMeHHO nepexuBaHusl YeJOBeKa OTHOCUTENIBHO TEX WJIA MHBIX
CYIIECTBYIOIIMX OOBEKTUBHO M HE3aBUCHUMO OT €ro BOJIU MPaBO-
BBbIX HOPM, BBIPQKEHHBIE BOBHE, CTAHOBATCS [IPABOOTHOLICHUEM
U CBA3BIBAIOT €ro C APYrUMHU cyObeKkTamu mpaBa. Takum obOpa-
30M, TIOBE/IEHHE YeJIOBeKa, Kak OOIECTBEHHOE OTHOIIIEHHE, CTa-
HOBHTCS PE3YJITATOM €r0 IICUXUYECKOU AEATEIBHOCTH.
VIMeHHO NcHXMKa YesloBeKa 3aroHseT TOT caMblil mpooel,
KOTOPBII 00pa3yeTcst Mek/1y OOIIeCTBEHHBIMU OTHOIIEHUSIMU U
0OBEKTUBHBIM IpaBoM. J1J1s1 ynoOcTBa BCe e MPUHSATO CUUTATh,
YTO MPABO HETOCPEACTBEHHO PETYIUPYeT OOIECTBEHHbIE OTHO-
mieHusi. OgHaKo B MPAKTUUYECKOH MIOCKOCTU HE MOXKET ObITh U
peuu O HEMOCPECTBEHHOM PETYJIMPOBAHUY ITyTEM BO3/IEUCTBUS
HOpPM OOBEKTHBHOTO ITpaBa Ha OOIECTBEHHBIE OTHOIICHUS.

crBennoctu. CIT6., 2000.



JIio6oe B3aumoyeicTBIE C YeJIOBEKOM B CHJTY Pa3yMHOCTH Ye-
JIOBEYECKUX CYIIECTB SIBJISIETCS B3aMMOIEHUCTBUEM C MCUXHUKOU
yeJioBeKa Ipexae Bcero. IIpaBo Bo3iencTByET Ha YesloBeKa pas-
JUIHBIMU criocobamu. B atom cmeicnie JI. . Terpaxuiikuii yka-
3bIBaJl HA UMIIEPATUBHBIE MIEPEKUBAHNSI, BOSHUKAIOIINE Y YeJIO-
BEKa, KOTJa Ha HEero BO3JIaraloTcs OOsI3aHHOCTH, W aTpUOyTUB-
HBIE, KOTJIa YeJIOBEK YyBCTBOBaJI cebs1 0OIagaTeieM CyObeKTHB-
HOTro TpaBa®.

B atOoM cMbiciie nicuxonoruyeckasi Teopusi MpaBa BbINISIUT
NPENOYTUTENIBHOW TEOpUer AJs 3aMelleHdst mpodena Mexk-
Iy moBesieHueM (0OIIeCTBEHHBIMU OTHOIIIEHUSIMU) U TIPABOBOM
HOpMOW (OOBEKTUBHBIM ITPABOM).

B npaBonpumMeHuTenbHON cepe MOKHO HaOJoIaTh BHAYA-
Jie BO3JIEMCTBHUE MPABOBBIX HOPM Ha IICUXMKY Y€JIOBEKA, a 3aTeEM
oIpeJeJIeHHOe HarpaBjieHue OOIIECTBEHHOM JesTeJIbHOCTH Ye-
JIOBEKa, c(pOpMUPOBAHHOE ITPABOBBIM BO3/IEMICTBUEM Ha €O IICH-
xuKy. [Ipu 3TOM cOBepIlIeHHO He 00s3aTeNIbHO 3HaHNE KOHKPET-
HBIX ITPaBOBBIX HOPM, ONKCAHHBIX B MpaBe, MOTOMY YTO 3aya-
CTYIO 9TO He3HaHue 3anonHsAerca Ha3BaHHbIM JI. U. [lerpaxui-
KUM MHTYUTHUBHBIM IIPaBOM, YTO Ha CaMOM JeJie SIBJISIETCSl He
9YeM UHbBIM, KaK COOCTBEHHBIM MIOHUMAHUEM CIIPABEJIUBOCTH.

BosnericTBue npaBoBbIX HOpM (OOBEKTUBHOTO MTPaBa) HA TICH-
XHKY COBEPIIEHHO pa3nyHo. HopMmbl paBa MoryT oo 3arpe-
1aTh, JIMOO JO3BOJISATH, TMOO MPEANUCHIBATH, BHI3bIBASI COOTBET-

8 Cm.: Tempascuyxuii JI. H. Teopus npaBa v rocy1apcTsa B CBs3U C TEOpUEN HpaB-
creBennoctu. CIT0., 2000. C. 270-274.



CTBYIOILIME NEepeXUBaHUs y yesoBeka. C 3TUX MO3MLMI mepe-
KUBaHMS Y YEJIOBEKAa MOTYT OBITh HETATMBHBIMH W MTO3UTHUBHBI-
MH, B 3aBUCUMOCTH OT HOPM, BO3/ICMCTBYIOIIMX HA ICUXUKY. B
9TOU CBA3U COBEPILUEHHO OIPABJAHHO BBIIENAIOT METO IIPABO-
BOTO PEryJMPOBAaHMS KaKOW-JIMOO OTPACIU ITPaBa B KAYECTBE €€
KBIM(PUIMPYIOILETO ITpU3HaKa. B coBpeMeHHOM HayKe pacIpo-
CTPaHEHO MHEHUE, COIVIACHO KOTOPOMY OTpaciib IpaBa JOJKHA
XapaKTepU30BaTh OJHOPOAHOCTBIO NPEIMETA U €AVUHCTBOM Me-
TOZIa [IPABOBOI'0 PEryJINpoBaHus. Takoe MHEHHE TOIEPKUBACT-
cs, K mpumepy, A. B. Menexunsiv®. [1py 3TOM aBTOp yKa3bIBaeT,
YTO METOJ, IIPAaBOBOI0 PEryJIMPOBaHUSA SABJISAETCA BCIIOMOIATENb-
HBIM KPUTEPUEM I10 OTHOLIEHUIO K IIPEAMETY.

HexkoTtopble aBTOpbI BOOOIIE HE YTOMHHAIOT METO]] [IPAaBOBOTO
peryIMpoBaHus KaKk KpUTEpHid BhIJIENICHUsT OTpaciei mpasa '°.

C TOYKM 3peHHs BO3ACUCTBHSA MPABOBBIX HOPM, MMEIOLIUX
Ka4E€CTBEHHO OJHOPOJHBIN ITPEAMET, HA TICUXUKY YEJIOBEKA, UC-
KJIIOYEHUE METOJA IPAaBOBOrO PEryJMPOBaHUsA B Ka4eCTBE KBa-
JM(ULMPYIOLIETO MTPU3HAKA OTPACIM MPaBa JMUIIAET €€ LEI0CT-
HOCTH M 3aMKHYTOCTU. OTpacib MpaBa B 3TOM CMBICIIE MOKET
BOCHPUHUMATBCS TOJIBKO Kak HEKOTOpoe aMopHoe oOpa3oBa-
Hue. OTHeCeHre UMYILIECTBEHHbIX OTHOIIEHUN K OJIHOW OTpac-
JIM U KOHCTaTauus TOrO, YTO OHU SBJISIIOTCS MPEAMETOM I'pax-

9 CM.: Menexun A. B. Teopus rocyaapcTBa u mpasa: YYeOHUK. 2-€ u3[l., epepad.
u jon. M., 2009. C. 278 // CIIC «KoncysnbranTIlmoc».

10 Cm.: Mamysoe H. H., Maavko A. B. Teopust TocyaapcTBa u rpaBa: YueOHUK. M.:
IOpucrs, 2004. C. 310.



JAHCKOTO TTPaBa, MO3BOJIMIIN Obl CYMTATh, UTO OTPACIh TPaKIaH-
CKOTO TpaBa BKJIIOYAET B ce0s TaKKe M HOPMBI, PEeryIHpYIOIIre
OTHOIIIEHUS 110 PACHpeIeIEHNI0 MaTepUaIbHbIX OJiar, HocsII1e
B COBETCKMM NEPUOJ IPEUMYIIIECTBEHHO aIMUHUCTPATUBHO-KO-
MaHIHbBI, BIACTHBIN XapaKTep.

OTcyTCTBHE CTPOroro Ciae0BaHUsSI IBYM KPUTEPUSIM Bblje-
JieHus1 oTpaciieid chopMHUpOBaIO B IOPUIMYECKON HAyKe Teo-
PHIO, COIJIACHO KOTOPOM AOMYCKAeTCsi BO3ZMOKHOCTD CYILIECTBO-
BaHUsI KOMIUIEKCHBIX OTpacieu npasa. Harpumep, npodeccop
C. C. AnekceeB nucaj O CylIeCTBOBAHUHA KOMIUIEKCHBIX OTpac-
Jneit npasa. [Ipy 3TOM caM aBTOpP UCTIBITHIBAI HEKOTOPbIE 3aTPy/I-
HEHMS MPU BbIIEJIEHUU KOMILIEKCHBIX OTpaciiel MpaBa, YKasbl-
Basi, YTO UM HE TIPUCYIIl COOCTBEHHBI METOJl 1 MEXaHU3M pery-
JIMPOBAHUS, YTO CYLIECTBOBAHME KOMIUIEKCHBIX OTpacyei rpasa
HocuT nepexonblii xapaktep!!. C. C. AnekceeB BbLIEISIT KOM-
TUIEKCHbIE OTpAciy IpaBa Mpexae BCero sl TOro, 4Toobl CO-
3/1aTh BO3MOKHOCTH [IJIs1 PA3BUTHSI TOW UJIM MHOM OTPACIIU 3aKO-
HOJIaTENIbCTBA, KOTOPBIE TAaK UM MHAYE MOT'YT HOCUTb KOMILJIEKC-
HBIN XapakTep.

Cratbst 2 'K P® Ttakxke yka3blBaeT Ha TO, YTO I'paxKaaH-
CKO€ 3aKOHOJATEbCTBO PETryJUPYET OTHOUICHUS] MEXIY JIMLIA-
MU, OCYHIECTBJISIOIMMU PEANPUHUMATENBCKYIO JEATETbHOCTb.
Ha 3T0T cuer B Hayke TakXke HE CYIIECTBYET €JMHOOOPa3HOIO
noaxona. Hekotopsle aBTOpbl MOHUMAIOT MTPeIPUHUMATELCKOE

" Cw.: Anexcees C. C. Cob6panne counnennit. B 10 1. T. 3. IIpo6iemsr Teopnn
npasa. M.: Craryr. 2010. C. 140, 141.



MPABO KaK CaMOCTOSITEJIbHYIO OTPacyb YaCTHOTO MpaBa Hapsiay ¢
rpaxjaaHckum!'2. B yueOHuMKe 1o mpeipuHUMAaTEThCKOMY TTPaBy
nof, peaakuuen T. A. CKBOpHOBOW NMPUBEIEHbI OCHOBHBIE TOU-
KU 3peHusl 10 MpeArpuHuMaresbckomy mpany 2. Tlepast Touka
3peHUs1 CBOIMTCS K MPU3HAHUIO NIPEANPUHUMATENBCKOTO MpaBa
CaMOCTOSITEJTBHOI OTpacybio MpaBa, BTOpasi — K HEMPU3HAHUIO
NpeANPUHUMATEILCKOTO TIpaBa OTPAC/IbI0 BOOOIIE, a TPeThs —
K MPU3HAHUIO MTPeIIPUHUMATEILCKOTO MPaBa KOMIUIEKCHOW OT-
pacJbio 1pasa.

Teopust KOMITIEKCHBIX OTpacyel rmpasa paspadarsiBanach C.
C. AnekceeBbiM. OH, TIpHaBasi MepBoOYEpeIHOE 3HAYCHUE Me-
TOIy TPABOBOTO PEryJMPOBAHUSs, MbITAICS HAUTU eIUHOO0pa3-
HBII METOJ ITPaBOBOIO PETYIMPOBAHUS B KOMIUIEKCHBIX OTpac-
751X mpaBal4. Mexay TeM 3TO He MOIJIO 3aKOHUUTHCS YCIIEITHO.
KommiekcHast oTpacib mpaBa B Jy4YIlleM CIydae MOXET UMeTh
CBOW MPEAMET PeryIMpoBaHus, MPU MPUCTAILHOM BHUMAHUU Ha
KOTOPBII, MOKHO JIeJIaTh BHIBOJ] O €0 COCTABHOM XapaKTepe, 3a-
MMCTBOBAaHHOM U3 JPYruX oTpacjeil mpaBa. Mbl He CKJIOHHBI
MPUIEPKUBATHCS B3MIAAA, MPU3HAIOIIETO CYIIECTBOBAHUE KOM-
TUIEKCHBIX OTpacjei, MOTOMY 4YTO B HUX HUKOTIAa He OyJeT J10-
CTUTHYTO €AMHCTBO METOJa IIPABOBOTO PETyIMPOBaHMU S, BO3JEH-

12 cwm.: Kawanuna T. B. KopnopatusHoe npaBo (IIpaBo X03HCTBEHHBIX TOBapH-
I11eCTB U 00111ecTB): YueOHuK 1151 By30B. M.: Hopma — Mndpa-M, 1999.

B Cm.: Creopuyosa T. A., Cmonenckuii M. b. TIpennpuHIMaTenbeKoe MpaBo: Yueb.
noco6ue / Ilox pen. T. A. Cxsoprosoit. M.: FOctuabopm, 2014. C. 7.

4 Cm.: Anexcees C. C. CrpykTrypa coBerckoro npasa. C. 204-207.



CTBUE Ha TICUXUKY CyObeKTOB Oyner pazimnuHbM. Eciu noctur-
HYTO TaKOro pojia €UHCTBO, TO Peub UJET HE O KOMILIEKCHOM, a
0 CaMOCTOATENILHOM OTpacyy Mpasa.

OTHOCUTENHHO MPEANPUHUMATEIBCKOTO MpaBa IyMaeTcsl, YTo
TOYKA 3pEHUsl, He TPU3HAIOIIAS MPEeITPUHIMATEIHCKOE MPABO
CaMOCTOSITEJTHOW OTpACyIbI0 TpaBa, SIBJISIETCS] HaubOoJee IMpH-
emnemon. Ee npunepxkusaercs E. A. CyxaHoB, roBopsi O TOM,
YTO MPU3HAHUE MTPEANPUHUMATENHCKOTO MPaBa OTPACIbIO SIBJISI-
eTCsl MEPEeKUTKOM TPU3HAHUS CYIIECTBOBAHUS XO3SIICTBEHHO-
ro IpaBa B coBeTcKoe BpeMsi. B coBeTckoe BpeMsi kateropuye-
CKM OTBEprajoch JejieHue Mpapa Ha YacTHOe U MyOImyHoe. Xo-
3SIICTBEHHOE MPABO BO3HUKJIO B CBS3M C TAKUM OIPOBEPKEHU-
em jenenus'®. B HacTosimee BpeMsi HET HU €IMHOW HIeOJIOTH-
YEeCKOM MPEeANOChUIKM OTBEPraTh JIe/ieH!e MpaBa Ha 4acTHOE U
nyomuHoe. Bosee Toro, JieieHre mpaBa Ha YaCTHOE M ITyOJIny-
HOE MpUoOpeTaeT CBOW KayeCTBEHHBI OTTeHOK. YacTHoe mpa-
BO TMIPU3BAHO YJIOBJIETBOPSATh YaCTHBIE UHTEPECHI, MyOITUIHOE —
oOmmecTBeHHbIe. [Ipy 3TOM B yCIOBUSIX COBPEMEHHON IKOHOMM-
KM YaCTHbIC MHTEPECHI, KaK MPABUJIO, PE3KO MPOTHUBOCTOST My0-
JIMYHBIM, UMEHHO TIOTOMY BaskHa cOATaHCUPOBAHHOCTh CUCTEM
YacTHOTO (Tpak JAHCKOTO) 1 IMyOJIMYHOrO TIpaBa, a He OTPUIAHNE
UX CYIIECTBOBAHMUSI.

[IpennpuHuMaTe bCKOE MPABO SBJSETCS MO CBOEMY CyIle-

15 I'paxasckoe nipaBo. Obmas yacts: YueOnuk. B 4 1. / B. C. Em, H. B. Ko3Josa,
C. M. Kopuees u np.; ox pea. E. A. Cyxanosa. 3-e 3., nepepa0. u gor. M.: Bonrepc
Kiygep, 2008. T. 1. C. 61.



CTBY CKOpee JJOKTPUHAJIbHBIM sIBJIEHEM, Ha3BaHUE KOTOPOIo He
B IIOJTHOM MEpe COOTBETCTBYET XapaKTePy PEryJIUPYEMBIX UM OT-
HoieHu. C OIHOM CTOPOHBI, MPEANPUHUMATENILCKOE MTPABO —
9TO CKOpEee OTpaciib 3aKOHO/ATEJbCTBA, B KOTOPYIO BKJIIOUEHBI
HOPMBI I'PaXkJJaHCKOT'O ¥ aIMUHUCTPATUBHOIO npaBa. Hopmel o1-
paciier Tpax/IaHCKOro ¥ aJIMUHUCTPATUBHOIO MpaBa TECHO B3a-
MMOJIEMCTBYIOT, COAEPKAT B3aMMHbIE OTCHUIOUYHbIE HOPMBbI, HO
9TO BOBCE HE O3HAYaeT CIMAHUSA Ha3BaHHbIX oTpacieu. C apy-
rOil CTOPOHBI, CUCTEMA 3aKOHOAATENILCTBA B YACTHU MPEANIPUHU-
MAaTeJIbCKOTO MPaBa XOTs U MO3BOJISIET TOBOPUTH O KOMILJIEKCHO-
CTU NPeINPUHUMATEIBCKOIO 3aKOHO/IATENILCTBA, TEM HE MEHEe
He TI03BOJISET 1aXe MPU3HATh CYLIECTBOBAHUE OTJEJIbHOM OTpac-
JIM 3aKOHofaresbcTBa. B ncropun Poccun HuKorma 3akoHopaa-
TEJIbHO He OBLJI0 OCHOBAHUWI MPU3HABATH JIyaJIu3M CYIIIECTBOBA-
HUSI TOProBOro (B HACTOsIIEe BPEMsI MPeaIPUHUMATETHCKOTO)
U TpaskJaHCKOro rpasa. He ObLJIO U HET OTAENbHBIX KOOU(pUITH-
POBAaHHBIX HOPMATUBHBIX aKTOB, OTPAC/IEBBIX 3aKOHOB — 3aKOHO-
JATeIbCTBO O MPEANPUHUMATEIBCKOM IESITETBHOCTH COCTOUT U3
MHOKECTBA PA3PO3HEHHBIX 3aKOHOB U HOPMATUBHBIX AKTOB.

Ha nHam B3ru1si1, oTpaciis mpaBa A0KHa 00aaTh orpe/esieH-
HOW «YHCTOTON» U 000COOIEHHOCTHIO.

B ommume ot C. C. AnekceeBa, KOTOpPbIM MPU3HABA CylIE-
CTBOBaHME KOMIUIEKCHBIX OTpacien npasa, fO. K. Toncrou, no-
nemusupys ¢ C. C. AnekceeBbIM, yTBEpKJaJl, YTO KOMILIEKCHbIE
OTpaciii MO CBOEMY CYILECTBY SIBJISIOTCS MPUEMOM KJjiaccuu-
KallMK MTPaBOBBIX HOPM, HO CTPYKTYPHBIM JIEMEHTOM CHCTEMBI



npaBa sIBIATHCS He MOryT!®, A. B. MuIIKeBHY MCIIOIb30BAII TEp-
MUH «KOMIUIEKCHI IPABOBBIX HOPM», TOBOPSI O TOM, YTO HOPMBI
Pa3IMYHOM OTpacIeBOM MPUHAIISKHOCTH MOTYT M YaCTO pacro-
JlaraioTcsi B €JMHBIX MACCUBAX 3aKOHOJATENIhCTBA 7.

Cyry60 1opuinyecku camo 1o cede pru3HaHue OTCYTCTBUS B
KOMIUIEKCHBIX OTPACIISAX MpaBa eAMHOTO METOa MPaBoOBOIO pe-
T'YJIMPOBAHUS YKe O3HAYaeT He YTO MHOE, KaK OTCYTCTBHE €TUH-
crBa. EnuHcTBO MeTozia 1 npeameTa sIBJISIOTCS HEOOXOOUMbIMU
U JIOCTATOYHBIMU TTPU3HAKAMH OTPACIU MpaBa. DTOT MOCTYJaT
HE MOJKET SIBJISITHCSI ONPEIEIISTIONIAM 151 3aKOHOAATEIbCTBRA, TIO-
CKOJIBKY 3aKOHOJIATENTLCTBO (POPMUPYETCS MPEXK e BCEr0 UCXOMS
U3 TIpeIMETa PeryJupoBaHusl, a TAaKKe U3 IPAKTUIECKOro ya00-
CTBA ero NpuMeHeHusi. B poccuiickoii mpaBoBO# 1eMCTBUTEILHO-
CTH BPSI[I JTM YAACTCSI HAWTH MTPUMEP 3aKOHOAATENbCTBA, KOTOPOE
UCTIONIB3YeT HOPMBI TOJIbKO OHOW OTpaciy rpasa. VIckimoueHu-
€M MOJKET, MOXKaJyH, SIBJIATHCS TOJIbKO YTOJIOBHOE MIPABO B CHITY
TOTO, UTO 3aMbICEJI 3aKOHOATES TTPEK]IE BCETO COCTOUT B TOM,
9YTOOBI OTPaCib YTOJIOBHOTO MpaBa COBIMaAaia C COOTBETCTBYIO-
el OTPaciblo 3aKOHOAATEbCTBA. [IpUMEHNTENBHO K TpakaaH-
CKOMY 3aKOHOJATEJILCTRY TaKasl 3ajlaya He CTOMT.

EnuHCTBO mpenmera MpaBOBOTO PEryJMpOBaHUS W MeTofa
IPAaBOBOTO PEryJIMPOBAaHUSI HE O3HAYAeT WX TOXJIECTBA U HE

16 Cm.: Toacmoii 1O. K. O TEOPETHUUYECKMX OCHOBaX KOAUDUKAIMM TPk IAHCKOTO
3akoHogaresnbeTsa // [lpaBoBenenue. 1957. Ne 1. C. 45.

17 ITpo6nems! o61melt Teopuy IpaBa 1 rocyapcTea: Y4eOHUK 171 By30B / [Tog o6
pen. B. C. Hepcecsanua. M., 2004. C. 330.



03HAUaeT TOro, YTO METOJ] 3aJI0KEH B CAMOM IpeIMETe MPABOBO-
ro peryaupoBanusi. CTOpOHHUMKOM CJIeJOBaHUS METO/IA 3a IIPe-
METOM IpaBoBOro peryaupoBanusi BhicTymui C. @. KeuekbsiH,
KOTOPBIM TpeArosaraji, YT0 MeTO/ MPaBOBOrO PeryIrMpOBaHUs
3aJI0’KEH B CaMOM MpeAMETE MPaBOBOIO PEryJIMPOBAHUSI, TOBOPS
00 OOIIeCTBEHHBIX OTHOIIIEHUSIX, UMEeTCsl B BUjIy crierudpude-
CKMIA METOJI, IPUCYIIUH UM '8,

OpHako 3TO HE COBCEM TaK B CHJIy IPOTHBOPEUMS AAHHOU
TEOpHUU TIPABOBOM M COLIMAIBHOM JIOTWKE. MBI MIOHUMAaeM TIpe/i-
MET MPAaBOBOTO PETYJIMPOBAHUS OMOCPEJOBAHHO KaK HEKHe 00-
IIIECTBEHHbIE OTHOIIEHMS, XapaKTepU3yIoIiecs KauyeCTBEHHON
OJHOPOIHOCTBIO, TIOTYYMBIIUE OTPAKEHUE B IICUXMKE YEJIOBEKA
(Jrroeit), Kak MCUXUYECKoe OTHOIICHHE K KOHK peTHOM cepe 00-
IIECTBEHHOM KM3HM (OOIIECTBEHHBIX OTHOIIIEHHUI). DTO O3HAYA-
€T, 4TO TMpeaMeT caM 1o cede OTCTpaHeH OT OOBEKTUBHOTO Tpa-
Ba, OT IIPABOBBIX HOPM.

OOBEKTHBHOE MPABO MPECTABIISAET COOOM cUcTeMy 00111e00s-
3aTeNIbHBIX, OOECIIEUYeHHBIX MyOJIMYHON BJIACTBIO, OOIIEN3BECT-
HBIX TIPaBUJI MOBEJIEHU S, TIOYUYMBIINX OOBEKTUBHYIO (hOopMy B
MUpE SIBJICHUN.

Takoe ompeneneHue mpaBa He yxomauT B ¢usocoduio mpa-
Ba. OHO mpecTaBisier coOoi (PyHKIIMOHATBHOE OTpe/ie/icHIe
npaBa, NOAYEPKUBAET COMAEpKaHUEe MOHSATUS METOo/a MPaBOBO-
IO PeryJupoBaHusl, 3JI0KEHHOTO B CaMOM OObEKTUBHOM ITpaBe.

18 Cw.: Keuexwsin C. ®. O crcteMe COBETCKOTO COLHMAICTHUECKOrO npasa // CoBer-
CKOe rocyapcTBo 1 npapo. 1946. Ne 2. C. 41-42.



371ech HET IBUKEHUsI OT MpaBa K MeTa(pU3NIECKUM CYITHOCTSIM
O TOM, YTO eCTh IpaBoO (CBOOOMHAS BOJISI, IPOSIBJICHHE BBICIIIE-
ro pazyma u T. 11.). I3noxkeHHas nepyuHuIus ecTb onpeaeeHme
O0OBEKTUBHOI'O MpaBa C TOUKHU 3PEHHUS] €0 Ha3HAUCHMSI.

OnpenenuB MeTO B Ka4ecTBE OCHOBHOI'O KpUTEpHsl OTrpa-
HUYEHHUS OTpacjieil MpaBa, a TakKe YCTAaHOBUB, YTO METO[ JON-
’KeH OBITh €/IMHBIM B paMKax OJIHOW OTPAC/IM IPaBa, CJIe/IyeT pac-
CMOTpETh ellle OIMH BOIIPOC, aHAJIM3 KOTOPOTro HEOOXOIUM ISt
UCCJIEIOBAHUSI TPaXJIaHCKOTO MPABOOTHOIIIEHUSI C TICHUX0-9MO-
LMOHAJIBHOM CTOPOHBI. JTO BONPOC O COOTHOUIEHWH TMOHSATUHI
0OBEKTUBHOI'O MpaBa M 3aKOHOATEIbCTRA.

3aKOHOAATENILCTBO SABIAETCA (DOPMOU BBIPaKEHUSI OOBEKTHB-
Horo 1ipaBa. To ecTh onpe/esnsiss 0ObeKTUBHOE MPaBO KaK COBO-
KYITHOCTb TIPABHJI ITOBEJICHU I, UMEIOIIIUX 00hEKTUBHOE BhIpaKe-
HUE, MBI ITIOKA3bIBAEM, YTO HAJIMYME CAMOM I10 ce0€e JENCTBUTEIb-
HoW hopMBI 17151 TTpaBa HeoOXoauMo. OOBEKTUBHOE MPABO SBJIS-
eTCsl CofiepKaHueM, HaIOJTHSIONIMM 3aKOHOIATeIbCTBO. [Icuxu-
Ka YesioBeKa TaKOBa, UTO yJIaBJIMBaHUE CONepKaHus Oe3 Ipe/iBa-
PUTENILHOTO YJIaBIvMBaHUsI (pOPMbI HEBOBMOXKHO. DTO, KaK yKa-
spiBaul M. KaHT, cBA3aHO C cyliecTBOBaHWEM allpHOPHBIX (popm
TMO3HAHUS JeUCTBUTEIFHOCTH — IPOCTPAHCTBA 1 BpeMeHu '°. T1o-
CKOJIBKY TIPaBO CYIIECTBYeT (hOPMAIBHO OMpe/ieieHHO, OObeK-
TUBHO, TO MBI BOCIIPUHMMAEM MPaBO TOJILKO Yepe3 OfIHY U3 CY-
ecTBYIOMUX (OpPM, B KAYECTBE OTHOW U3 KOTOPHIX BHICTyIAeT
3aKOHOAATEJILCTBO.

19 Cwm.: Kanm . Kpwuruka yncroro pazyma. M.: Dkemo, 2011. C. 63-67, 71-73.



HekoTopbie aBTOpBI 3TO HE BIIOJIHE YETKO YUYUTHIBAIOT. Tak,
A. B. Manbko, H. 1. Mary30B, packpbiBasi B I71aBe y4eOHUKa
noz HazBaHueM «Cucrema IpaBa ¥ CUCTeMa 3aKOHOAATENIbCTBA»
CTPYKTYPHBIE 3JIEMEHTBI CHCTEMbI IIPaBa, YIIYCKAIOT CTPYKTYp-
HbIE SJIEMEHTHI CUCTEMBI 3aKoHOjaTenbeTBa?’. Hecmotps Ha 1o,
YTO 3aKOHOJATEIbCTBO SIBJISIETCSI OCHOBHOM M JIOCTaTOYHO 00-
HIMPHO (POPMOI1 BbIpaskeHUs1 OObEKTUBHOIO MTPaBa, HE CeIyeT
OTpULIATh HAJTMUME OPYrux (bOpM CyIIECTBOBaHUS OOBEKTUBHO-
ro mnpasa.

B Hacrosiiiee Bpemsi 0ObIMHOE MPABO yXKe HE UT'PAET TOW PO-
JI1, KOTOpOe urpajio OoJjiblile BeKa Ha3ajl, HO TeM He MeHee BCe
K€ OHO MOXET ObITh MPU3HAHO (POPMOU CYIIIECTBOBAHUSI MTPABA.
XoTs camo 1o ceOe puMeHeHue TepMUHa «(hopMax» 31eCh BPsJL
JIM YMECTHO, IOTOMY YTO OOBIYHOE MPaBO MpearnonaraeT oorie-
W3BECTHOCTH HE B CBSI3H C €ro OMyOJIMKOBAHUEM, & B CUITy 3HAHUS
JHONIeN O TeX WM UHBIX 00bIuasix. OOCTOATENIbHBINA aHAIN3 0pU-
JMYECKON JIMTEpaTypsl 10 0OBIYHOMY TpaBy rpoussesieH A. C.
Ho6poBeiM?!. B ntore ananm3a nosy4eH MHTEPECHBIH BBIBOI, KO-
TOPBIH 3aKJIIOYAETCS B TOM, YTO OOBIYHOE IPABO UMEET J1BA JJie-
MEHTA: BHEIIHUI — [TOBEIEHUECKUI U BHYTPEHHUI — [ICUXOJIOT -
yeckuil. BHelHUi 3/1eMeHT sIBJISIeTCs, MOXaNyi, €AMHCTBEHHO
BO3MOXHOU (hOPMOH CYIIECTBOBAHUSI OOBIYHOTO IpaBa B JICH-

20 Cm: Mamyszoe H. U., Maavko A. B. Teopus rocynapctsa v nipaBa: YueOHUK. M.:
Opucrs, 2004. C. 308.
2 Cwm.: [lobpos A. C. PopmupoBanue mpaBa 6e3 3akoHogaTess (OuepkH 1o Teopun

WCTOYHHKOB IpaBa). Yacts nepBast. O6bpraHOE NpaBo // BeCTHUK rpaAaHCKOro Mmpasa.
2010. Ne 2. C. 182-245.



cTBUTENBHOCTH. CUCTEMATUYHOCTD U JTUTENTBHOCTh OMHOOOPa3-
HOTO TIOBEJICHU I TIO3BOJISIET CYAUTDH O CYIIECTBOBAHUM OOBIYAs].

PasrpanuyeHne OOBIYHOTO TpaBa OT MPABOOTHOINEHUS MO-
KET ObITh MPOBEIEHO TOJIBKO MO KOJMYECTBEHHOMY KPHUTEPUIO.
PackpbiBasi CyntHOCTh OOBIYHOTO TIpaBa (0ObIYasi KaK MCTOYHH-
Ka, (hopMbI ITpaBa), Mbl TOBOPUM O MPUCYILEN €MY JIUTEIbHO-
CTH, CUCTEMHOCTH M MHOKECTBEHHOCTH CJIy4aeB eIMHO0Opa3-
HOro moBenieHusi. [Ijisi MpaBOOTHOIIIEHUsI TaKOW COBOKYITHOCTU
npu3HaKoB He TpeOyercs. [IyTem aHaim3a M yCTaHOBJIEHUS yKa-
3aHHOTO NIEPEYH:I IPU3HAKOB OOBIYHOTO MIPaBa B IOBEICHUH JIUIT
MBI MOXEM TOBOPUTH O CJIOXHUBIIEMCS OOBIYHOM TIpaBe (OOBI-
yae). BHyTpeHHMIT ICMXOJI0rNYeCKUi 1IeMEeHT OOBIYHOTO MTpaBa
COCTOWT B TOM, YTO TICUXMKA JIMIA COIJIACHA W TIPU3HAET CyIIe-
CTBYyIOIIIee TOBE/ICHNE B KAaUuecTBE HEOOXOIUMOro. ITo 00CTOS-
TEJILCTBO BBI3BIBAET IOBTOPHOCTH MIOBEICHUS U CIIEJOBAHUE CJIO-
’KUBIIENCS JIMHUU TIOBE/ICHUSI.

[TpusTom A. C. [IoOpoB BCe e MPUXOAUT K JOBOJIBHO HEOKU-
JaHHOMY BBIBOLLY, TIOJIarast 4YT0 OOBIYHOMY TPaBY MPUCYIIIE TOJb-
KO TICUXWYECKOe TMPHHYXJIEHNE BBUY OINIMOOYHOTO MPEe/ICTaB-
JIeHUs1 O BO3MOKHOCTU (PU3MUYECKOTO MPUHYXKICHUS CO CTOPO-
HBI TOCYIapCTBa, B TO BpeMsl KaK 3aKOHOJATEIbCTBO, IOMUMO
TICUXUYECKOTO IPUHYKJICHHUS K UCTIONHEHHIO, 001a/1aeT 1 CBOM-
CTBOM 00€CTeYeHHOCTH (PU3UIECKUM MPUHYKAeHneM>2. OTHaKoO

2 Cwm.: [lobpos A. C. PopmupoBanue mpaBa 6e3 3akoHogaTess (OuepkH 1o Teopun
WCTOYHHKOB IpaBa). Yacts nepBast. O6bpraHOE NpaBo // BeCTHUK rpaAaHCKOro Mmpasa.
2010. Ne 3. C. 198-273.



TaKOe MHEHHE He BBINJISIUT YOS TUTETbHBIM 10 TOU MTPUYNHE, YTO
MIPU3HAET OIMMOOYHOCTh CYXJICHUSI O BO3MOKHOCTU (hPU3UIECKO-
ro npuHyxaeHus. OmuOOYHOCTb CYXJICHUS IPUBOINT K TOMY,
YTO OOBIYHOE MPABO HE MPHU3HAETCS] OObEKTUBHBIM MpaBoM. Ho
9TO HEBEPHO, MOCKOJIbKY HOPMBbI OOBIYHOTO MTPaBa TaK:Ke MOjIJIe-
AT IPUMEHEHUIO, U B Cllydae MPU3HAHUS 3aKOHOJATEIbCTBOM
oOblvyasi B KayecTBe (popMBbI MpaBa TaK ke MOAKPEIUISIOTCS TPU-
HYAUTEIHHON CUJION rOoCydapCTBa.

Crnenytoieit popmoii paBa (MCTOYHMKOM TpaBa) mo ak-
Ty MOXHO TPU3HATH CyIeOHYI0 MPAKTUKY. B HacTosee Bpems
HET OCHOBaHWI He PU3HABATh CY/ICOHYIO MPAKTUKY UCTOUHUKOM
npaBa?. [Ipy 3TOM B31J1s1] IPOTUBHUKOB TAKOTO MPU3HAHMS CBO-
JWTCSI K TOMY, UTO CyJeOHAasl MPAKTUKA, B YACTHOCTH, TIOCTAHOB-
JICHU ST BBICIIIUX CYAeOHBIX WHCTAHITUM, SIBJISTIOTCS TOJIBKO aKTaMK
TOJIKOBAaHUsI HOPM IpaBa. B cBsI3U ¢ 3TUM clieiyeT OTMETHUTD, YTO
TOJIKOBaHME HOPM TpaBa HEBO3MOXHO 0Oe3 TOJIKOBAHUS COfIEp-
JKaHUSI TIPABOBOU HOPMBI, T. €. TOJKYETCSI TO OIMCAHUE PEryiu-
pyeMoro NoBeJeHUsI, KOTOPOE COAEPKUTCS B MPABOBOM HOPME,
a 9TOT JIOTUUYECKUI TTPUEM BO3MOKEH TOJIBKO B (popme aHaIU-
TUYECKUX UM CUHTETUUYECKUX CYXKJIEHUI>* (B BBIIIEYKa3aHHOM
3HAYCHUU ).

B ciyyae ecnu ripu TOIKOBaHUHM HOPM K COIEPKAHUIO TTPABUIT
TIOBEJICHN S, 3aKPEIJICHHBIX B HOpPMeE, JI00ABJISIeTCS TO, UTO CY-

2 Cw.: Hlumxuna H. C. O MIPU3HAHUN CyeOHOI NMPaKTUKN UCTOYHUKOM POCCHHA-
ckoro npasa // Xozsiicteo 1 npaso. 2013. Ne 4. C. 73-77.

24 Cw.: Kanm 1. Kpuruka uncroro pazyma. M.: 9kemo, 2011. C. 47.



JaMU TIPU3HAETCS] BEPHBIM (JIOTMUECKUI ITPUEM CUHTETHYECKUX
CY)KJIEHWH), TO €CTh YKa3aHHe Ha KOHKPETHBIE CITy4au, 0OIacTh
MPUMEHEHUS U T. 1., TO 3TO O3HAYAET YBEJIMYECHUE WJIA YMEHb-
eHre (orpaHnuyeHne) oobema copepkaHusl TPABOBOM HOPMBI.
B pesynbraTte Takoro ToJIKOBaHUS Mbl [IOJTy4aeM MTPaBOBYIO HOP-
MY C HOBBIM COJICpKaHUEM, UTO JIOTUIECKH O3HAYAET HEOOXOH-
MOCTh TIPU3HAHUSI CYJeOHON MPAKTUKU (DOPMON OOBEKTUBHOTO
npasa 1o ¢akry.

OcoOeHHOCTDb JIeATeNTbHOCTH CyIeOHON cucteMbl B Poccuid-
ckorl Peepanu 3aKJIIOYAETCSA B TOM, YTO CY/bl HUBIIMX WH-
CTaHIUI 00s13aHBl HEYKOCHUTEJIHO PYKOBOJICTBOBATHCSI B CBO-
el MPaKTUYECKOM AesATeIbHOCTU TTPU OTIPABJIEHUSI PABOCY/IUS
TEeMHM TIO3UIMSAMU, KOTOPBIE 3aHUMAIOT CY/Ibl 00Jiee BRICOKOM MH-
CTaHIU. B MpPOTUBHOM Cilyyae «MHAKOMBICIIE» MOXET OBITh
pacIieHeHO Kak TOKYIIeHHEe Ha eIUHOO0Opasue CylneOHON Mpak-
THKH, /1eJI0 OyAeT BO3BpAIleHO Ha JOTOJIHUTEIBHOE PAaCCMOTpe-
HUE, a Cy/bsl, PyKOBOJICTBOBABILIMICS MPU MPUHITUA OTMEHEH-
HOT'O TIOCTAHOBJICHH I UICKJTIOUUTENILHO 3aKOHOM, OYJIeT 3aHECEH B
CITUCOK «OpaKOEIOB» C MOCSAYIOIIMMI OprBbiBoamMu. Heb-
351 HE MPU3HATH OYEBUIHOTO (paKTa B TOM, UTO IOPUCTHI-PAKTU-
KU B CBOEH JIEATENILHOCTU YK€ TABHO YTPATUIIA UHTEPEC K HAy4-
HO-TIPAaKTUYECKUM NocTarenHbiM komMeHTapusm ['K P®, non-
TOTOBJIEHHBIM BEYIIMMHU IUBWIMCTAMU U HAYYHBIMU [IKOJIAMU
Poccuu, 1 cocpeoTounIm cBoe BHUMaHKe TIpY BHIOOPE JIMHUU
3aIUTHl HA YCBOSHUH IMPABOBBIX MO3UIININ CYeOHBIX MHCTAHITHA.
31O 0OCTOSITEILCTBO TOBOPUT O MHOTOM.



B ciyyae ecnm omnucaHve MoBeeHMs, PETyIUPYeMOro Hop-
MOM, MPOU3BOAUTCS C IOMOIIIBIO AHATMTUYECKUX CYKICHUM, T. €.
€CJI K 00beMy CyXJeHUs (OMMCaHUs TIOBe/IeHN ) He JI00aBIIs-
€TCsl HUYero (JaeTcsl Orpe/ie/ieHUe MOHATHUS1, HalIpUMED), TO Ta-
KYIO JeSITeJIbHOCTD CY/IOB HEJb3sl PU3HATh MPABOTBOPUYECTBOM.
Oro OyneT 03Ha4YaTh OTCYTCTBHE IMPABOBBIX HOPM B aKTaX BBIC-
MIUX CyAeOHbIX MHCTaHIMNA. HO MOCKOJIbKY TakoW JIOTMYeCcKUid
MIO/IXOJ1 peXke BCTPEUAETCs, YEM IEPBbIM, a TAKKE B CUJTy CAMO-
IO CyIIECTBOBAHMUS MEPBOTO MOAXO0/AA, OOIIMM BBIBOIOM OyaeT
HEOOXOMMOCTh IPU3HAHUS TI0 (PaKTy CyaeOHOU MpakTHKHU (Pop-
MO¥ 0OBEKTUBHOTO TIPaBa.

AHanu3 pa3nuyHbiX (POpM OOBEKTHBHOTO IpaBa IMO3BOJIS-
€T NOKa3aTb HECOOTBETCTBUE MOHSTUN «IIPaBO» U «3aKOHOAA-
tenbcTBO». Hampumep, 'K P® mpusnaer cormacho cr. 5 'K
P® cymecTtBoBaHMe OObUAcB KaK MCTOYHWMKOB mpaBa. Hopma
IPakIaHCKOTO MpaBa MOKET ObITh 3aKperjieHa B 3aKOHOAATE b-
HOM aKTe, KOTOPbI1 HE SIBJISIETCS] CTPOTr0 OTPAC/IEBbIM, I'PaXJaH-
CKO-TIPaBOBBIM UCTOYHUKOM. Q0O1aCTh IpakIaHCKOTO IpaBa MO-
KeT ObITh pacIlIPeHa 3a CUeT CYIIECTBOBAHUS OObIYAeB, a TAKXKe
CykeHa 3a cuer uckmouyeHus u3 rekcra 'K P® tex HopMm, Ko-
TOpbIE HE SIBJISIIOTCS CTPOT'O I'PaXkIaHCKO-TIPABOBBIMU 110 CBOEMY
COZIEP’KaHMIO KaK HEe COOTBETCTBYIOIIUE ITPEIMETY U (MJIM) METO-
Jly TPaJAaHCKO-IIPABOBOI'O PEryIMPOBAHUS.

3aKOHOAATENLCTBO (POpMUPYETCS MPEXK/IE BCETO MO MPUHIM-
ny y100CTBa MPUMEHEHH S U TI0 IPEIMETHOMY €TUHCTBY, OTHAKO
€IMHCTBO METOJa, IMTPUCYIIETO OTPAC/H MPaBa, He BCET/Ia BbIAEP-



JKUBAETCS B OT/IEIbHBIX 3aKOHOJATENBHBIX aKTaX.

B HexoTOphIX yueOHMKaX 3aKOHOIATEILCTBO OTOXKICCTBIISICT-
Cs1 C IO3UTUBHBIM TTpaBoM. [Ipu 3TOM yKa3bIBaeTCs, 4YTO 3aKOHO-
JIATEIbCTBO B OCHOBHOM CTPOMTCS TI0 OTPAC/IEBOMY MPU3HAKY 2.
DTOT NOAXOJ1, OCHOBAHHBIN HA ITO3UTUBUCTCKOM IIKOJIE IpaBa, He
MOXeT ObITh TIPU3HAH TTPUEMIIEMBIM JIJTS HACTOSIIIETO MCCIIENI0-
BaHMSA IO MPUYHMHE TOTO, YTO HAMHU NMPUHUMAETCS TOIXO[ TICH-
XOJIOTMYECKOM IIIKOJIBI ITPaBa, a TAKXkKe B CUJTY MPU3HAHKS OOBEK-
TUBHOT'O ITpaBa Cofiep’kaHeM HOpM 3aKOHOIATe IbCTBa Kak hop-
MBI ¥ UTHBIX (DOPM CYIIIECTBOBAHMUSI IPABA.

HekoTtopsie aBTOpBI MpPaBO U 3aKOHOAATEIHCTBO HE OTOXK-
necteisaor. Tak P. 3. JIuBmmi| moHUMaeT MpaBo Kak HOPMATHB-
HO 3aKPEIUIEHHYIO CIPaBEJIMBOCTh, IIPU STOM OTBeprasi B3IJIsi]T
Ha TpaBO Kak Ha cucrteMy HOpMZ2®. Takoil B3I MPUBOAUT
K TaKOro poia CYXKJEHHSIM, UTO «3aKOH MOXKET ObITh HecIpa-
BE/JIMB, B TO BpeMs Kak IPaBO BCErAa CIPaBeIUBO», «3aKOH
MOeT ObITh HeNmpaBOBbIM». OIHAKO TaKOW IOIXOJ CONCPKUT
BHYTpEHHee MPOTHUBOpeure. Bo-mepBhiX, aBTOp IMUIIET O TOM,
YTO CIIPABEIMBOCTD SIBJISIETCS] HOPMATUBHO 3aKPETUIEHHOM, YTO
OUEBUIHO MCKJIIOYAeT BO3MOXKHOCTH IMOSIBJICHUSI HECITPaBe I TH-
BBIX HEMPABOBBIX 3aKOHOB, a TaK)Ke PacCMOTPEHHeE IpaBa BHE
crcTeMbl HOpM. BO-BTOpBIX, Kak ObI HE XOTEJIOCh JaTh TOUHOE
ofpe/ieieHue CIPaBeIJIMBOCTH, TAKOE OIpe/ieieHue HEBO3MOXK-

5 Cm.: Ab0ynaes M. H. Teopus rocyaapcTBa U mpaBa: YUeOHHUK ISl By30B. M.:
Marucrp-Ilpecc, 2004. C. 220.

26 Cm.: Jlusuuy, P. 3. Teopus mpaBa: Yuebuuk. M., 1994. C. 70.



HO. CripaBelJIMBOCTb TPAHCLICHJCHTHA M HAXOAUTCA 3a Mpere-
JIAMU SMITMPUYECKOTO YeI0BEUECKOro nosHanus. Ilosromy no-
IIBITKA OCO3HATh, YTO €CTh CITPABEJIMBOE, & YTO HET JJIs1 OTHOTO
YeJIOBEKA, MOTYT OKA3aThCsl MOJHOM IPOTUBOIONIOKHOCTBIO 115
JPpYroro 4yejoBeKa.

Hymaetcsi, He TIO9TOMY OOBEKTHBHOE MPAaBO HE OTOXIAECTB-
JISIETCS C 3aKOHOM — HE [TOTOMY YTO 3aKOH MOXET ObITh HecIpa-
BEJUIMB, a [IPaBO BCEI/la CIPaBeJIMBO,  IOTOMY, YTO OOBEKTUB-
HOE IIPaBO MOKET CYIIIECTBOBATh HE TOJIbKO B (popme 3akoHa. Ha-
IJIAAHBIM TOMY IIPUMED C TPaKAAHCKAM ITPaBOM, TI€ CYLIECTBY-
I0T ¥ 00bIUa, U cyneOHast mpakTuka. OObEKTUBHOE MTPABO HEJlb-
351 OTOXJIECTBJISATH C 3AKOHOM HE ITOTOMY, UTO 3aKOH MOXET ObITh
HECITPaBEJIMBbBIM, a IIPABO BCEI/a CIPaBeUIMBO, a IOTOMY, 4TO
0OBEKTUBHOE MPaBO 3TO He (OopMa, a COAEPKAHUE, OHO MOXKET
HAIOJIHATh CBOMM COJEp:KaHUEM Takue (pOpMBI IIpaBa, Kak 3a-
KOH, 0ObIYaii, MpaBoBasi MO3ULMS Cy/a.

[Tpu3HaHMe 0ObEKTUBHBIM MPABOM 3aKOHA MOJPBIBAET 11EJ10€
yueHHe TEOPETHUKOB TpaBa 00 MCTOYHUKAX MpaBa. B 3Toii cBs3n
npuMevaresbHa Touka 3penus . M. Marasunepa. ABTop cie-
ayer koHuenuumu JI. Y. TleTpaxuiikoro OTHOCUTENBHO MOJIOKU-
TEJIbHOT'O M MHTYUTHBHOI'O ITpaBa U, HECMOTPSI HA HETAaTUBHOE OT-
Homenue JI. Y. TleTpakuikoro kK TepMUHY «MCTOYHHK MTpaBa» 2/,
yKa3bIBaeT MpsSIMO, YTO UCTOYHUK ITpaBa eCcTh 001e00s3aTebHas

2 Cm.: Tempancuyxuii J1. H. Teopus 1paBa v rocyapcTBa B CBSI3U C TEOPHEN HpaB-
crBennoctu. CIT6., 2000. C. 410.



opma BeIpaxeHus mpaaZ®. ITOT MOIXOA MPUHSIT B MOHOTpa-
(prueckom ucceoOBaHNY, OTHAKO HE YKAa3bIBACTCS HA TIPU3HAK
00111e00s13aTeJIbHOCTH, TIOTOMY YTO OH COAEPKUTCS] B TIOHSATUHN
NPaBOBOW HOPMBI. VICTOYHUK TIpaBa siBjsieTcst popMON BhIpaxe-
HUS MpaBa, a 00Ie00A3aTeIbHOCTh — 3TO MPU3HAK JII0OOH Tpa-
BOBOW HOPMBI OOBEKTUBHOTO TPaBa, UYTO UCKIII0UAEeT HEOOXOH-
MOCTb MICIIOJIb30BaHUS TIPEIUKATa «00Ie00s13aTelIbHas» BMECTe
C TIOHSTHEM TPABOBON HOPMBI.

[TpaBo M 3aKOHOJATEHCTBO CYHIECTBYIOT B PaMKaX CHCTEM.
Cucrema npaBa 1 cicTeMa 3aKOHOATEIbCTBA MMEIOT pa3HbIe I1e-
JIM CBOETO cyIecTBoBaHus1. CUCTeMaTH3aIvsl 3aKOHO/IATEILCTBA
OCYIIECTBJISIETCSI C TIeJIbl0 YIOOCTBA MOJIb30BaHUEM HOPMATHUB-
HOT'O MaTepualia, a Takke C LeJIbI0 POCTEHIIEro COBEPIIEHCTBO-
BaHUS 3aKOHOAaTebeTBa. CucteMa mpasa Mpexk/e BCero Cylie-
CTBYET B LIEJISIX pa3paOOTKU MPAaBOBOW JOKTPUHBI, KOTOpasi, B
CBOIO OYepe/ib, TAKXKE MPUBOIUT K COBEPIICHCTBOBAHMIO TIpa-
Ba. CoBepIilieHCTBOBaHKE TIPaBa HEe YPOBHE TOKTPUHBI TPOUCXO-
IWT OoJiee Ka9eCTBEHHO, MOCKOJIbKY TIOCTPOEHHUE CUCTEMBI Tpa-
Ba MPOUCXOAUT UCXOS U3 OOIIUX METOJOJIOTMUECKUX OCHOBO-
TIOJIO)KEHUI KOHKPETHOTO HAy4HOro moaxomna. Kcxons u3 3Toro
CTPOMTCS BCSI CUCTEMa U BBISIBJISIIOTCS 3BeHbsI (KOHKPETHBIE Tpa-
BOBBIE HOPMBI), KOTOPbIE 9TOM CUCTEME HE OTBEYAIOT, HA OCHO-
BaHWM 4Yero JIeJIaeTCsl BBIBOJ O NMPUHA/IJICKHOCTH 3THX 3BEHHEB
apyrou cucteme. CrcTeMa 3aKOHO/IATENILCTBA CTPOUTCS COBEP-

28 Cm.: Mazasunep 5. M. W36pannsle Tpyas! o obmeit Teopuu mpasa. CI16.: M3n-
Bo P. AcnanoBa «FOpunuueckuii nentp [Ipecc», 2006. C. 70.



IIEHHO MO-/pyromy. HekoTopsiii KOHIJIOMepar MpaBOBbIX HOPM
KOHCOJIMAUPYETCA UM KOAU(PULMPYETCS] B HOPMATUBHO-ITPaBO-
BOW aKT, T. €. OOBEMHEHNE HOPM IMPOKMCXOAUT KaK Obl CHH3Y.
[lo npuHIMIY OIHOPOAHOCTU. DTO O3HAYAET MPEK/E BCETO TO,
YTO 3aKOHOAATENILCTBO (POPMHUPYETCS 110 MPUHLIUITY PEAMETHO-
IO €IMHCTBA, a MPaBO IO MPUHLMILY €JUHCTBA IpeIMeTa U Me-
TO/A.



§ 1.2. MeTo rpa:kJaHCKOro nmpasa Kak
OTPACJH CHCTEMbI POCCHICKOr0 MpaBa

[MocTpoenue Kaxao0l CUCTEMBI JIOJKHO TPOUCXOUTH Ha OC-
HOBE OOINMX MPUHIIUIIOB, METOAA M €IMHCTBA CBOWCTB JIEMEH-
TOB cucTeMbl. OTpaciib IpaXkJaHCKOTO TMpaBa TaKKe CYIIECTBY-
eT Kak cuctema. Vcropuueckoe hopMUpoBaHUEe TPaKAaHCKOTO
npaBa OTIMYAETCS TEM, YTO 3Ta OTPACib MpaBa MOIyYaeT CBOE
(hopmMupoBaHUe U3 TAKOrO UCTOYHHMKA, KaK MOBEJICHUE YUaCTHH-
KOB TpaskIaHCKOro o6opota. ['ocynapcTBo 1 myOaryHas BJIacTb
311eCh BHITIOJTHSIOT JIUIIH (DYHKIMH 3aKPETICHUs YKe CYIIECTBY-
IOIIETO MOBEJICHUS B IIPABOBbIE HOPMBI. DTOT criocod hopMupo-
BaHM MPeJOIpeIessAeT METOI ¥ IPUHIIMITHI IPaXJAHCKOTO Tpa-
Ba.

[TpuHIMITEL OTpacy MpaBa BCeraa sBISIOTCS XapaKTEePUCTU-
KaMu METofIa MPaBOBOTO peryaupoBanus. ['pakmpaHckoe mpaso,
Oyayuun Hanbosee OJIM3KUM K IICUXUYECKOMY ITOHUMAHMIO y4acT-
HUKOB I'PaXJAHCKOTO OOINECTBA MOBEJEHUsI YIaCTHUKOB, HAX0-
JWTCSL B CAMOU HETOCPENICTBEHHON OMM30CTH K UHTYUTUBHOMY
npaBy, o kotopom rmucan JI. U. [erpaxunkuii®. ['paxkmanckoe
MpaBoO ABJISETCS TaKke Haubosiee OM3KUM K OBITYIOIIUM B 00-
IIECTBE KAHOHAM CIPABEIJTMBOCTH.

2 Cm.: Hempaoicuyxuti J1. M. Teopus rpaBa v rocyapcTBa B CBS3U ¢ TEOPUEH HPaB-
crBennoctu. CIT6., 2000. C. 382.



B ofmiectBe cyriecTByeT moHUMaHKUe TPakAaHCKUX OTHOIIIE-
HU (PEeryJMpyeMbIX IPaKIaHCKUM MPABOM) KaK CBOOOIHBIX M
JPY’KeCTBEHHBIX, BO3/IEHCTBUE HOPM IIpaBa Ha KOTOpHIE HE SIB-
JIIeTCS IepBOOYEePETHBIM ",

Kak Bbipaxaercs K. Y. CkoBckMii, aHATM3UPYsT TPAAULIMIO
(nepepady BEIIM), PUMCKOE MTPABO B MEPHUOJ CBOETO ACWUCTBUS
NPU3HABAJIOCH MUCAHHBIM pasymom?!'. Ho Henb3s puaBath Ta-
KO€ 3HaueHHe PUMCKOMY TpaBy, MOCKOJIBKY B 3TOM Obl Clydae
UCKJTIOUMJICST OBl KaKOK-JTMOO0 Tporpecc B 00JIaCTH IPaskIaHCKO-
ro npasa’2. OHaKO cJeayeT OTMETHTh, YTO TPakJAHCKOE Ipa-
BO KOHKPETHOW MECTHOCTH (CTpaHbl) Ha IAHHbIA UCTOPUYECKUI
NeproA AOJIKHO MPU3HABATHCS TAKUM ITMCAHHBIM Pa3yMOM I0pU-
qu4eckoro nopsiaka. [Ipu 3TomM He CTOUT MOJTHOCTBIO OTOXKIECTB-
JIATh TPAXJAHCKOE 3aKOHOAATENbCTBO M TI'PaXkJIaHCKOE MPaBo,
MIOCKOJIBKY B I'PaXJIaHCKOM 3aKOHO/IATEJIbCTBE MOTYT TOSIBJISITh-
Csl «CITyYaiiHbIe» UM «HEOOXOMMbIE TOCYIapPCTBY» CTaThU, HOP-
MBI KOTOPBIX He OYIIyT HOCUTh CTPOTO I'PasKIaHCKO-TPABOBOM Xa-
pakTep.

OnpeneneHrie rpakJaHCKOTO TMpaBa Kak MUCAHHOTO pa3yma
npeArnosaraeT 0coOblii METOl BO3/IEHCTBUS HA TICUXUKY CyObeK-
TOB, a MIMEeHHO MH(pOpMaroHHoe Bo3neicTBrue. Camo 1o cebe

39 Cwm.: Poouonosa O. M. Mexarusm IpaxAaHCKO-IIPABOBOIO PETYJIMPOBAHUA B KOH-
TEKCTe COBPEeMEHHOro yactHoro npasa. M.: Craryr, 2013. C. 91.

31 Cm.: Crnosckuii K. H. COOCTBEHHOCTb B rpaxJaHCKOM IpaBe. 5-e u3[., mepepad.
M.: Craryr, 2010. C. 446.

32 Cwm.: Maxman C. B. Hcropus xopugukanmu rpaxaaHckoro npasa. M.: 3epuaio,
2004.



rpakJaHCKOE MPaBO, BOIUIOIIEHHOE B UCTOUHMKAX ((popMax BbI-
paXkeHUs TIpaBa), MPEACTaBIISIET COOOW JIMIITb MHCTPYMEHT BOC-
NOJIHEHUSI 3HAHWM, HEAOCTAIOIIMX OTHOCHUTESbHO KOHKPETHOM
oOnacTu OOIIECTBEHHOW kM3HU. Onpenensss TakuM 00pa3om
IPakJaHCKOE MPaBO, Mbl (PaKTUIECKU MPUIAEM MYy XapakTep
HOPMaJIbHOM MBICJIATEIBHOW JESATENIbHOCTH JIIOJIEW, OCHOBAaHHOU
Ha 3aKOHax (popmMasIbHOM JIOTMKM. MIHaue roBopsi, mocTpoeHue
I'PakJaHCKOTO ITpaBa BIOJIHE JIOTUYHO. DTO O3HAYAET, YTO I'Pak-
JAHCKOE MPaBO B BBICOKON Mepe MHTEJUIEKTyaIM3UPOBAHHO, T. €.
NOYMHEHO (POPMaJIbHBIM 3aKOHaM JIOTMKH U SIBJISIETCS Pa3yM-
HBIM.

CyTb mo00ro NMpUHLMNA T'PaXkJAHCKOTO IMpaBa COCTOMT He
TOJIBKO B TOM, YTOOBI PaCIPOCTPAHUTh CBOE ENCTBHE Ha MOBE/Ie-
HUE YYaCTHUKOB PETYIUPYEMBIX UM OTHOLIEHUH Yepe3 BO3JEH-
CTBHUE Ha MICUXMKY, HO U B TOM, YTOObI YCTAHOBUTb MPaBUJIA TO-
CTPOEHUsI CaMOM OTpaciy rpakkIaHCKoro npasa. PaccMorpum ¢
9TUX MO3ULUIA PUHIMITBI IT'PaKJAHCKOT'O MPaBa, KOTOPbIE CBOMM
colepkaHueM HarOosIee TIOJTHO XapaKTepU3YI0T METO ITPaBOBO-
IO peryJMpoBaHuUsl.

1. TlepBbIM OCHOBOIOJIATAIOIUM MPUHLIMIIOM I'PaKIAHCKOTO
npasa ciielyeT IpU3HaTh pa3yMHOCTb. B nuteparype BHIAEISIOT
Pa3yMHOCTb KaK OCHOBOIIOJIATAIOIINI TTPUHITHIT ITpaBa Boooime .
OnHako Aymaercsi, YTO IMPUHIMIT Pa3yMHOCTH B I'PaXKIaHCKOM
npaBe MMeeT 0co0oe 3HayeHue, MOTOMY YTO Pa3yMHOCTb pac-

3 Cm: Copoxun B. B., Kosanenxo K. E. [InanekTrka oOIIMX MPUHIIUIIOB MpaBa //
Hcropus rocynapersa u mmpasa. 2012. Ne 12. C. 10-13.



MPOCTpaHsIeTCs] HA BceX CYOBEKTOB TpaskaaHcKoro npasa. [Ipu-
MEHUTEJIBHO K aJMUHUCTPATUBHOMY IPABY TAKOE YMO3aKJIIOUe-
HUE Helsb3sl caenarh. Hanpumep, npu HanoxkeHuu mrpada Bo-
JUTEITb, TIPEBBICUBIIMI CKOPOCTh, BPs JIM KOIJa-1M00 MOCUu-
taet aevictBusl uHcnektopa JAIC 'TAWN pasymHbIME, IOCKOJIBKY
JUISL HETO BUAWTCS HEPAa3yMHBIM YXYALIEHUE €r0 MMYIIECTBEH-
HOTO MOJIOKEHUSI B IOy rOCydapCTBa 1aXke B HE3HAYMTETbHOU
CyMME.

B rpaxngaHckoM mpage, axke MpU pelieHny Borpoca o0 oT-
BETCTBEHHOCTH, Ha YPOBHE pa3yMa 4YeJIOBEK MOHUMAET, YTO ITO
pa3yMHO, MOCKOJIbKY 3TO MO3BOJISIET BOCCTAHOBUTH B MpPaBax
KOHTpAreHTa 1o NpaBOOTHOUIEHHUIO, XOTS U HE BCEI/1a KeJlaeT Mo-
JOOHOTO poja pa3yMHOCTH.

OtMeyasi MOBCEMECTHOCTh OCHOBHBIX MPUHIIMIIOB I'PaKAaH-
CKOTO MpaBa, HEJb3sl BHIACIATh B KAYECTBE MPUHIIUIIOB TE MO-
JIO)KEHUS1, KOTOPBIE OTHOCATCS HE KO BCEM YaCTSM I'PakKAaHCKO-
ro npasa. Tak B. ®. fAkoBneB cpeau MPUHIIMIIOB I'PaX/IaHCKOTO
TpaBa BbIIEJISIET MPUHIIAT PABEHCTBA IMPABOBOTO peXUMa CyOb-
€KTOB, TIPUHIIMIT HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, B TOM
Yuciie YaCTHOM, MPUHIMIT CBOOOABI JOTOBOPA, MPUHIIUIT HENIO-
MYCTUMOCTH MPOU3BOJBHOTO BMEIIATEIbCTBA B YaCTHbIE /€A,
MPUHIMIT OECIPEnsTCTBEHHOTO OCYIIIECTBIICHUSI TTpaBa M BOC-
CTAHOBJICHUS 3aIlUTHl HAPYIIEHHOTO Mpapa .

[NonoxkeHne 0 HEMPUKOCHOBEHHOCTH COOCTBEHHOCTU HEJIb3s1

3* Cwm.: Skosnes B. @. W36pannsie Tpynsl. T. 2. I'paxmganckoe MpaBo: UCTOPUS U
coBpeMeHHOCTb. KH. 2. M.: Craryr, 2012. C. 143.



Ha3BaTh OOIIEOTPACIEBbHIM NIPU BCEl ero 3HaYMMocTH. M3Bect-
HO, YTO TPaXJAHCKOE IMPABO PETYIUPYET U JIMYHbIE HEUMYILIE-
CTBEHHBIE OTHOIIICHHSI, B 9TUX OTHOIICHUSIX PUHIUIT HEMPUKOC-
HOBEHHOCTU COOCTBEHHOCTH HE JIEMCTBYET HUKAKMM 00pa3oM.

AHANOTUYHO ClielyeT TOBOPUTH O TIPUHIIMIIE CBOOOIbI JI0TO-
Bopa. Kak 3TOT MpUHIIMTT MOXKET MPOSIBIATHCS B JIOTOBOpPax 00
YCTaHOBJIEHUH BelTHOTo npaBa? OTBET OUEBU/IEH, YTO 3TO MOJIO-
’KEHMEe TIPUHIIUIIOM 3[IeCh SIBJISIThCS He OyIieT.

2. CoBepilieHHO MHa4Ye OOCTOWT JeJI0 C MPUHIIUIIOM PaBEeH-
CTBa IPABOBOTO CTaTryca CyObEKTOB. DTOT MPUHIIMII ellle Ha-
3bIBAIOT MPUHIIMIIOM KBUBAJIEHTHOCTU T'PAXJIAHCKUX MPABOOT-
HoileHud. M. V. BparuHckuii M ero y4yeHUKM MoJlaraioT JaH-
HBIJ TIPUHIUI CAMbIM OCHOBOMOJIATAIONIUM MPUHIUIIOM I'PaX-
JaHCKOTO TipaBa®®. B AefcTBUTETbHOCTY 3HAUSHME TAHHOE TIPUH-
IIUIa B CIOCOOHOCTH €r0 BO3/ICNCTBH S HA TICUXUKY CYyObEKTOB HE
clielyeT MpeyMeHblIaTh. DKBUBAJIEHTHOCTb IIPEAIIONATAETCS U B
CUCTEME TIOCTPOEHUS IPaBa, T. €. B IPAKIAHCKOM IIpaBe HEJO-
MYCTUMO YCTaHABJIMBATh HOPMbI, KOTOPbIE ObI CTABMIIN B IIPUBH-
JIETHPOBAHHOE TOJIOKEHUE TOrO WJIA MHOTO CyObeKTa. DKBUBA-
JIEHTHOCTb TMPEINOJAraeTcsi ¥ B BO3IEHCTBUM Ha TMICUXUKY CYOb-
€KTOB, T. €., o0Nagas TeMU WM UHBIMH MPaBaMu WK 0OsI3aH-
HOCTSIMH, CYyOBEKT OCO3HAET, YTO HAXOISAIIMIACS B AHAJIOTHTYHOM
TIOJIOKEHUM JIPYrof CYOBEeKT OyaeT o0nasaTh TEMH JKe IpaBaMu

3 I'paxanckoe mpaBo ¥ coBpeMeHHOCTh: CO. crareid, MOCBANIEHHbIA maMaTu M.
WN. Bparunckoro / C. C. Anekcees, ®. O. Boratsipes, b. A. Bynaesckuii u np.; non

pea. B. H. JlutoBkuHa, K. B. fIpomenko; MH-TyT 3aKOHONATENLCTBA M CPABHUTEILHOTO
npasosegenust npu [Ipasurenscree PO. M.: Craryt, 2013. C. 129.



U 00SI3aHHOCTSIMU.

[IpuHLMIT paBeHCTBA MOTyYaeT 3akpervieHue B cT. 2 'K PO.
OpaHako B 9TOM CTaThe YKa3blBA€TCS JIMIIb HA MPUHIIUIbBI, pac-
MIPOCTPAHSIIOIIKE CBOE JEVICTBUE HA OTHOIIIEHUS] YYaCTHUKOB, OC-
HOBAHHBIE MX PABEHCTBE, 4 HE Ha OCHOBOIIOJIArAIOIIME HOPMBI
I'paXkJaHCKOTIO IpaBa. ITO CBA3AHO C TEM, YTO TEPMHUH «IPaXK-
JAHCKOE TPaBO» B 3aKOHOJATENILCTBE HE yNoTpelnsiercs, Mo-
ckoibKy B 'K P® peusb uzeT To1pko 00 OTHOIIEHUSIX, PETYINPY-
€MBIX I'PaXIaHCKUM 3aKOHOIATEIbCTBOM.

Crnenyer Takke OTMETUTb, YTO MOAYAHEHHOCTb OCTAJIbHBIX
HOpPM TIpUHIMIIAM TPaXAAHCKOTO TMpaBa MPUCYIIA HE TOJb-
KO TIPUHIIMITY SKBUBAJIEHTHOCTH. bonee Toro, B Ooibleil Me-
pe IPUHLMUIBI PaXJIaHCKOrO IMpaBa OKa3blBAIOT BO3JEHCTBUE
Ha TMICUXUKY CYOBEKTOB IMPABOTBOPYECTBA, MOCKOJBKY 3a4aCTyIO
IIPABOIPUMEHMMOCTb MPUHIMIIOB OCJIOKHEHA ONOCPEJOBAHHO-
CTBIO Yepe3 MPUMEHEHUE KOHKPETHBIX HOPM IpaBa. [IpuHumns
IpaBa TOJHOCTBI0 00ECIeUrBaIOT 3arioIHEHNe MPoOesIoB B 3a-
KOHOZAATENbCTBE B CIIy4ae OTCYTCTBMSI KOHKPETHBIX MPABOBBIX
HopM. Takoe BoCTIOTHeHHE TPOOEIIOB B TPaXkJAHCKOM TpaBe To-
JyyaeT pa3BUTHE B MHCTUTYTE aHajoruu mnpasa. CoryiacHo 1.
2 cr. 6 'K P®, npu HEBO3MOKHOCTH UCIIOJIb30BAHUST aHAJIOTUU
3aKOHa MpaBa M 0OA3aHHOCTH CTOPOH OIPEAENSIIOTCS MICXOAS U3
OOIIMX HayaJl ¥ CMbICIIa TPk JaHCKOrO 3aKOHOAATEbCTBA (aHa-
JIoTUs MpaBa) ¥ TpeOOBaHUI TOOPOCOBECTHOCTH, PA3yMHOCTH U
CHpPaBeJIUBOCTH.

[IpuHIMN paBeHCTBA SABJISIETCS, OKATY, OCHOBHBIM, TaK KaK



PACKpBIBAET AOBOJBHO HMCUEPIBIBAIIAM OOPa30M CYIIHOCTb
METO/Ia TPaKJAHCKO-TIPABOBOTO PEryJIUPOBAaHUsI OTHOILIEHUI He
TOJIKO Ha COBPEMEHHOM 3Tare, HO M Ha KaXk10M MPEeAIeCTBYIO-
IIEM UCTOPUYECKOM 3JTarle pa3BUTHS IPakIaHCKOTO MpaBa.

3. B nuteparype 1 3aKOHOAATENILCTBE BbIAEISIETCS PUHIIMIT
CrpaBeJIMBOCTU. B 3akoHOmaTenbcTBe peub UAET O MPHUHIIUIIE
3aKOHOJATEJIbCTBA, KAK yke oTMedanoch. OIHAKO crpaBeisu-
BOCTbh OOBIYHO MIOHUMAETCSI KaK MPUHIIUIT ITPABOBOM — MIPUHIHIT
rpakjiaHckoro rpasa’®. He Bcemu aBTopamu Takasi HO3UIHS pas-
nensierca B onHou mepe. Tak O. A. Ky3Henosa, ¢ 01HOM CTO-
POHBI, TPU3HABAS] HOPMATHUBHYIO TPUPOY MIPUHIIUIIOB I'PaKJaH-
CKOTO IpaBa U MX HEMOCPe/ICTBEHHOE JIelcTBIe?’, ¢ Ipyroil cTo-
POHBI, yTBEPK/IAET, UYTO CIIPABE/IJIMBOCTD, PA3yMHOCTh, JOOPOCO-
BECTHOCTb SIBJISIIOTCSI HPABCTBEHHO-ITMUECKUMU MPUHIUIIAMU,
0O0I1Ie0TpacyieBbIMU, a HE OTPACIEBBIMU T'PaKAaHCKO-TTPABOBBI-
M8,

[Tpu3HaBasi rpax/1aHCKOE MPABO MUCAHHBIM Pa3yMOM, HYKHO
UMETb B BUJLY, UTO CIIPABEIJIMBOCTD 3JI0KEHA TAKKE B TICUXUKE
yenoBeka. CripaBellIMBOCTb — 3TO aTpuOyT pasymHOCTH. [1pu-
3HaBasl Pa3yMHOCTh OCHOBOMOJIArAIONIUM IMPUHIIMIIOM T'PaXkIaH-
CKOT'O TIPaBa, HeJb3s1 He MPU3HATh 3HAYMMOCTb U HAJTMYKE TIPUH-

36 Cm.: Boedanos /1. E. CripaBeisIMBOCTh KaK HAYaJI0 ¥ IMPUHLIUI I'PAKIAHCKOTO Mpa-
Ba // 3akoHO#ATeNbCTBO U 9KOHOMUKA. 2013. Ne 12. C. 14-25.

37 Cm.: Kysneuosa O. A. TIpsamoe (HenmocpeacTBEHHOE) JeCTBUE TIPUHIIUIIOB IPax-
naHckoro npasa // Horapuyc. 2006. Ne 1.

B Cm.: Kyzrneyosa O. A. HopmbI-IpUHIMITBEL IpakaaHckoro npasa. M., 2006. C. 79,
80.



Una CrpaBeAauBoOCcTU. B TO ke BpeMs Bpsj JId MOXHO IpU-
3HATh CAMOCTOSATEJIBHBIM XapakTep 3Toro npuHiuna. [IpuHoun
CIPABEJIMBOCTH SIBJISIETCS COCTABHOM YACThIO TPUHIIUIIA PA3yM-
HocTH. OCHOBHOI YepTOM NMPUHLIMIIA CITPABEIMBOCTU CIIEAYET
MPU3HABATH TO, YTO ITOT MPUHLIMIT KACAETCS B NMEPBYIO OUEpelb
YYaCTHUKOB OTHOLIEHHM, PETYJIMPYEMBIX I'PaKIAHCKHAM PABOM,
a He TBOpPLOB INpaBa. Hopma mpaBa MOxeT He conepkarb Mmps-
MOTO yKa3aHUsl Ha CIPaBEJIMBOE €€ OCYILIECTBJIEHUE, UMEHHO
B 9TOM CJ1y4yae MPUHIIMII CIIPABEAIMBOCTH OKa3bIBAE€T BCIIOMOI'a-
TeJIbHOE BO3JICHCTBYE HA TICUXUKY CYOBhEKTa rpaXJaHCKOTO Ipa-
Ba.

[Ip1 mocTpoeHMn HOPMATUBHOIO AKTa 3aKOHOJATENb, PYKO-
BOJICTBYSICh ITPUHLIMIIOM CIIPaBeJIMBOCTH, TOJKEH OCO3HABATh
TO, YTO OH JIMIIb 3AKPEIUISIET TO, YTO YK€ U TaK CYIIECTBYET Ha
YPOBHE TTPABOBOU MHTYUIMH y CYOBEKTOB, 3aKPEIUISET TO, UTO
yxke cripaBeyiuBo. [lossienue B Tekcre I'K PO unm uHom Hop-
MaTHBHOM aKTe MPaBWJI MOBEEHN S, KOTOPbIE HE OTBEYAIOT TPe-
OOBaHMSM CIPaBEJIMBOCTH, O3HAYaeT HEe YTO WHOE, KaK Jpy-
T'YIO OTPACJIEBYIO IPUHA/JIEKHOCTh HOpM. [ IpuHynuTesHOE BO3-
JEVCTBUE B TPAXJAHCKOM ITpaBe Ha HOPMAJIbHBIN XOJI OTHOIIIe-
HUI HE JOJKHO UMeTh MecTo. CripaBelsIuBOCTh U YeJloBeYecKas
COBECTb BBICTYNAIOT TAKOTO POJA PETYIATOPAMHU MCUXUKH U TO-
BeICHUA Jofen. ['pak1aHCKO-NIpaBOBasi CIPaBEAJIUBOCTh OAET
00OCHOBaHME HOPM T'PaKJIAHCKOTO TMpaBa JUisl KaXJOro Yeso-
BeKa. B 3TON CBsA3M COBEPIIEHHO HECIPaBeIIMBbIMU SIBIISIIOTCS
CyneOHbIe pellieHsI, UHbIE aKThI TPABOIIPUMEHEHHM I, KOTOPHIMU



YPeryarupoBaHbl OTHOIIEHU I, OTHOCSIIMECS K PEAMETY peryiu-
POBaHMS T'PaXkJIaHCKO-MPABOBBIMU HOPMAaMH, HO B KOTOPbIX HE
IIPUMEHEHA JIOJDKHAS HOpMa I'PpakJaHCKOTO MpaBa MM UCKaXKe-
HO €€ COZIEpKaHUE IyTeM TOJIKOBAHUS.

4. Cnenyomnumid MPUHIAI — 3TO IPUHIIMIT JOOPOCOBECTHOCTH.
JloOpOCOBECTHOCTh KacaeTcsl pealn3alii MpaB M MCTIOTHEHHS
oOsi3aHHOCTEN. [[/151 MOCTpOEHUsI HOPM CUCTEMBI TPaskAaHCKOIO
npaBa J0OPOCOBECTHOCTh HE MOXKET SIBJIAThCS 00s13aTesibHOM. B
TO e BpeMsl IOOPOCOBECTHOCTb SIBJISIETCS YACThIO MTPUHITHIA Pa-
3ymHOCTH. [locTynaTh o 0Opoil COBECTH — 9TO 3HAYUT TTOCTY-
NaTh TaK, YTOOBI 0OsI3aTeNIbHOE TSI ce0s1 CaMOoro MpaBuJIo, B CO-
OTBETCTBUU C KOTOPBIM IOCTYIAET YEJIOBEK, MOIJIO UMETh CH-
JIy BCEOOIITHOCTH ¥ MOTJIO OBITh YCTAHOBJICHO B KAUeCTBE MIPABU-
Ja 114 Kaxgoro. To ecTts pu peanu3anuy KOHKPETHOW MpaBo-
BOU HOPMBI B YEJIOBEYECKOM pa3yMe JOJIKEH COAEPKAThCs STOT
NpUHIMIL B TO ke Bpemsi He CTOUT MOHUMATh MPUHIUIT JOOPO-
COBECTHOCTH JIOCTATOYHO Y3KO — B YaCTU I0OPOCOBECTHOTO OCY-
IIECTBJICHUS TIPaB W UCHOHEHUs oOs3aHHOCTel. Crieyer pac-
MPOCTPAHSTH JICHCTBHE TIPUHIIUATIA JOOPOCOBECTHOCTH M HA OCY-
IIECTBJICHUE 3aKOHHBIX UHTEpecoB. B 3akoHOnaTeIbcTBE 00 3TOM
npsaMo He ropopurcd (1. 3 cr. 1 I'K P®), ogHako B TO )€ Bpe-
ms 1. 4 ct. 1 K P® roBoput o 706pocoBeCTHOM MOBEICHUY B
OTPMILIATEJILHOM CMBICIIE — B CMBICJIE 3aIpeTa U3BJIEYEHUs TIpe-
UMYIIIECTBa U3 HenoOpocoBecTHOro rnoseaeHus1. [loenenue, B
TOM YKCJIe U HeTOOPOCOBECTHOE, MOKET UMETh MECTO U B paM-
Kax OCYILIECTBJIEHHs 3aKOHHOro uHrepeca. CornacHo cr. 2 I'TIK



P®, cpenu 3aga4d rpax/IaHCKOro CydOITPOU3BOICTBA BBIACIISET-
cs1 3aIMTa MpaB, CBOOO/ 1 3aKOHHBIX MHTEepecoB. COrnacHo CT.
45, 46 Koncrutyuuu P® rapantupyercs rocyjapCTBEHHas U Cy-
neOHasi 3aluTa mpaB ¥ cBoOoj yenoBeka. CBodona — 3To Kare-
ropusi, IPUCYIIAsi TOJIBKO YEJIOBEKY KaK pa3yMHOMY CYILIECTBY.
CBo0Ooma COCTOHT B COCTOSTHMM He 00YCIIOBJIEHHOCTH U OeCTpH-
YUHHOCTU. YesloBeK sIBJseTCsl CROOOIHBIM cyiecTBoM ™. B mpa-
Be «CBO0O/Ia», KaK Obl 3TO MapaJOKCAILHO HU 3ByYalO, OrpaHU-
YyeHa ¥ 00yCJIOBJIeHA HOPMaMHU, YCTAHABIIMBAOIINMY CYOBEKTHUB-
Hble TipaBa. [IpuHIMIT TOOPOCOBECTHOCTH SIBJISICTCS TAKXKE Orpa-
HUYEHUEM CBOOOIBI.

B nuteparype BcTpeuaercsi y3koe (hyHKIIMOHAJIBHOE OIpe-
JeieHue JOOPOCOBECTHOCTH, OMpeJiesieHne JT00POCOBECTHOCTH
MIPOM3BOAUTCS MPUMEHUTETLHO K MHCTUTYTaM TIPUOOpeTaTesh-
HOW TaBHOCTH, 3710yNOTpeOIeH s PaBOM, HEJICUCTBUTEIbHOCTH
CIIEJIOK M IPYTMM MHCTUTYTaM rpaxaaHckoro npaa*’. Ho ato He
MOXET OBITh TPU3HAHO A0COMIOTHO BEPHBIM, TIOCKOJIBKY TTPU Ta-
KOM IOJIXO/IE€ OTPACIEBOE HAYAJIO (MMPUHIUI) HU3BOAUTCS A0 UH-
CTUTYILIMOHAJILHOTO Hauasia (MPUHIINIA), TAKOTO KaK, HAIpUMep,
HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH.

I. H. KapxaneB nenuT 700pOCOBECTHOCTh HA TPH BUIA: U3BU-
HUTEJILHOE HE3HAHWE KaKUX-JIMOO (PaKTOB; CTapaTesIbHOE YeCT-

39 Cm.: Tezenw I'. B. ®. PaGoThi pasHbIX JieT B AByX Tomax. T. 2. M., 1971. C. 36, 37.

40 Cw.: Bepousn I'. B. JIoOpOCOBECTHOCTh B CHCTEME MPUHIIUIIOB I'PaXIAHCKOTO
IIpaBa U OCHOBHBIX HayaJl IPaxJaHCKOIO 3aKOoHofaTenbCcTBa // Poccuiickas octunus.
2012. Ne 11. C. 7-9.



HOE TIOBEJIeHHe JIMIA U TIPUHIIHIT TpaskaaHcKoro mpasa*!. Ompe-
JeieHue JTOOPOCOBECTHOCTH HE JIOJDKHO CTPOUTCSI Ha OCHOBE
CIIEIAJIbHBIX CJTy4YaeB MPOsBJICHUs TTPUHITUIA JJOOPOCOBECTHO-
cru. Bonee Toro mymaercsi, 4To NmprBeieHHOE Bbile (hUIocod-
CKOE TMOHUMaHue J0OPOCOBECTHOCTH JIOJKHO OBITh PYKOBO[ISI-
MM HAYaJioM B 3aKOHOJATENIbCTBE W CyAeOHOU MpakTHKe, a
YaCTHbIE CJTy4Yau JOJDKHBI OTBEUaTh OOIIEMY TIPUHIIMITY U OTpe-
JeJIeHu10 J0OPOCOBECTHOCTH.

5. OuepeaHoit 0COOEHHOCTHIO TPAKAAHCKOTO TIpaBa SIBJISIETCSI
TO, YTO 3TO MPABO SIBJISIETCS] HETIOCPEJICTBEHHO JICHCTBYIOIINM.
Jlns1 AefiCTBUSI HOPM TPaXkJIaHCKOTO TIpaBa HeT MpsSMOM HEOOXO-
JMMOCTH B TOCYAapCTBEHHOM MPUHY:KAeHUU. [ pask1aHcKoe mpa-
BO B HEKOTOPBIX CIIy4asix MOJTHOCTHIO COBIAIAET CO CIIPABE/IIIH-
BOCThIO. [IpuHYXJeHUEe B TPakKJIaHCKOM IpaBe HOCUT TPEKjIe
BCEro BHYTpeHHUM xapaktep. Paccyxnas o npase B uesiom, I'. B.
®. 'erenb Bujies CyTh B IPaBe B TOM, YTOObBI KaKIbIi 0Opaiai-
sl C IPYTUM Kak cO CBOOOMHBIM cyIiecTBoM*?. Mexay Tem Ta-
KOU TIOCTYJIaT HE MOXKET OBbITh IPUMEHNM, B YACTHOCTH, K aJIMH-
HUCTPAaTMBHOMY TIpaBy. B rpak/iaHCKOM mpaBe YpOBeHb CBOOO-
JIbl CyObEKTOB SIBJISIETCS] HAMBBICIIAM TIO0 CPABHEHUIO C JPYTUMU
oTpacisimu rpaBa. HopMaTlBHO 3Ta OCOOEHHOCTD MPOSIBIISAETCS
yepe3 3aKperuieHre Hauajla HEBMEIIaTeIbCTBAa B YACTHBIE JIeNa
(n. 1 cr. 1 'K P®), aBTOHOMUM BOJIM U UMYILIECTBEHHOW CaMO-

' Ccm: Kapxanes /]. H. Tlpuauun oOpOCOBECTHOCTH B IpakIaHCKOM mpaBe //
I'paxpanckoe mpaso. 2013. Ne 5. C. 30-32.

42 Cm.: Tezenn I'. B. ®. Pabothl pasHbIx JieT B AByX Tomax. T. 2. M., 1971. C. 36, 37.



crosiTenbHOCTH cyOBeKTOB (11. 1 cT. 2 'K P®). Mexmy Tem B Hay-
K€ 3TOT MPUHLMIT HEKOTOPBIE aBTOPBI HE MPU3HAIOT YHUBEPCAJIb-
HBIM, MIPU3HABAsI €r0 JEWCTBUE TOJIBKO B OTHOILIEHUU MTPABOBOM
MOJIE/IY OTOCPEOBAHMSI PHIHOYHOTO TUTIA XO3SICTBOBAHMS 4.

Me:xay TeM ¢ TakKUM B3[JISIIOM CJIOKHO COIVIACUTBCS MO TOR
IPUYMHE, YTO IPaXKJAHCKOE MPaBO MPU3BAHO OMIOCPEIOBATH Pbl-
HOYHBIA TUIT XO3SIICTBOBaHUS. VHbIe THUITBI XO3SIIICTBOBAHMS
HE OMOCPEAYIOTCS IPaKAAHCKAM IIPaBOM. Tak, aIMUHUCTpPATUB-
HO-TIJTAHOBOE XO3SIUCTBOBAHUE OMOCPEAYETCSl aIMUHUCTPATHB-
HBIM NpaBoM. HepacnpocTpaHeHre 1aHHOe MPUHLMIIA Ha TPax-
JAHCKOE MPaBO B LIEJIOM O3HAYAET JIMIIb TO, YTO IPAkIAHCKOE
MIPaBO OTOXJECTBJSETCS C T'PaXJAHCKUM 3aKOHOAATEILCTBOM,
MIPOTUB YEro yke ObUIM BhICKa3aHbI apryMeHThl panee. Hecoot-
BETCTBUE KAKON-JTMOO CTaTh! 3aKOHOMIATENILCTBA TAHHOMY ITPHH-
LUITY FPaXJAHCKOTO MpaBa O3HAyaeT JIMIIb TO, YTO 3TA CTaThs
3aKperuvIsieT He HOPMY I'PakJaHCKOIO MpaBa, a HOpMY Jpyrou OT-
paciu ripaBa. To ecTb Bce HOPMbI I'PaXkJIaHCKOI'O MpaBa 0 KHBI
COOTBETCTBOBATh NPUHLIMITY HEBMEIIATE/ILCTBA.

Camo 1o cede HaIMIre pa3IMmIHOrO IMPABOBOTO PEryIMpoBa-
HUs1 OJHOPOAHBIX OTHOLUEHU HOpPMamH MpaBa pa3jiMyHOW OT-
pacyieBOU MPUHAJIEKHOCTH B PA3IMYHON UCTOPUUECKON pPeTpo-
CIIEKTUBE U B Pa3/IMYHbIX IPABOBbIX CHCTEMAX €111e pa3 MOATBEP-
KJAeT TO, YTO METO/] IPABOBOIO PETYJIMPOBAHKS SIBJISIETCS OIpe-
JEJIAI0IIMM B CUCTEMATU3AllUY ITpaBa Ha OTPACIH.

43 CMm.: Poicercos A. . HeBMelaTeIbCTBO B YaCTHBIE e/a KAk TIPUHIIUIT TPax-
naHckoro rpasa // CoBpemennoe mpaso. 2013. Ne 8. C. 51-55.



6. 'oBOps1 0 KaueCTBEHHOHN OTHOPOTHOCTH OOIIECTBEHHBIX OT-
HOIIICHWH, BBIIEISETCS ellle OHA OCOOSHHOCTh I'PaKJaHCKOTO
npaBa M BCSKOW OTpaciu mpasa BooOmie. [IpaBoBoii MeTon co-
CTOUT B TOM, YTOObI ONPEJESUTh IOCTATOYHO KOHKPETHO (U B
TO € BpeMs1 a0CTPAKTHO, YTOObI HE JIOMYCTUTh Ka3yUCTUKH) 00-
IIECTBEHHBIE OTHOIIIEHUSI, PETyIMpPyeMble OTPACIBIO TpaBa. Tem
CaMBIM MCKJIIOYAIOTCS] MHbIE OTHOIIIEHH S, IO AAI0IINE TOJT pe-
T'yJIMpOBaHUE APYrMX OTpaciell mpasa JUOO He peryaupyemble
npaBoM BooOIie. B oTHoIeHnH rpaxJaHCKOro mpasa 3Ta omnpe-
JEeHHOCTh YCTaHABIMBACTCSI B CBOEM OOpaTHOM, MPOTUBHOM
NIPOSIBJICHUH — B HEOIpe/ieieHHOCTU. To ecTh MpaBo He yKa3bl-
BaeT KOHKPETHBIN MCUEPNbIBAIOIINI KPYT TAKUX OOLIECTBEHHbIX
otHotieHuit. [losromy B MTepatype roBopsAt 00 00I11e103BOIH-
TEJIbHOM (AMCTIO3UTUBHOM) METO/IE TIPABOBOTO PEryIMpOBaHUS 4

a4 I'paxpanckoe npaso: YueOuuk. B 3 1. / C. C. Anekcees, 1. 3. Awieesa, A. C.
BacunbeB u ap.; nog pen. C. A. CrenanoBa. M.: IIpocnekt; ExatepunOypr: UH-TyT
vacrroro mpaea, 2010. T. 1. C. 15; I'paxnanckoe npaBo: YueOuuk / O. B. I'yrHukoB,
A. C. I'yraukosa, C. [I. Paguenko u ap.; nog pen. O. H. CagukoBa. M.: KonTpaxr,
Nuppa-M, 2006. T. 1. C. 26.
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