l0.H. boapckasn

NI0r0BOP APEH/bI TPAHCIOPTHbIX CPEACTB

C NpefocTaBeHnem yaiyr
10 YNpaBeHuio 1 TEXHNYECKON IKCTTyaTaLum

( ) KoHcynbiaHT Lntoc @
@ SHSEEIREEOREREE CTRTYT




KOs Hukonaesna bosipckas
JIoroBop apeHabl TPAHCIIOPTHBIX
CPeACTB C MpeJ0CTaBJAeHNEM
YCJIYT 10 YIIPaABJEHHIO U
TEXHUYECKOH IKCILIyaTalumn

http://www.litres.ru/pages/biblio_book/?art=37663634

Jlozosop apenovl mpancnopmmeix cpeocme ¢ npedoCmasneHuem Ycaye no
YNPAaGAEHUIO U MEXHUMECKO IKCNAYATNAUUL:

ISBN 978-5-8354-1292-1

AHHOTaAIMA

MoHorpaduss  npeacraBisieT  coOOW  OIHO U3 IEPBBIX
KOMILJIEKCHBIX HMCCJIEJIOBAHUI JIOTOBOpa apeHjbl TPaHCHOPTHBIX
cpeactB ¢ 3kunaxeM. C y4eToM COBPEMEHHOTO COCTOSTHHS
3aKOHOJATEbCTBA, MPABOINPUMEHUTENBHON MPaKTUKU M Pa3BUTHS
TEOpUH MPOAHAJM3UPOBAHBl OCHOBHBIE MPOOJIEMBI, Kacaloluecs
TIOHATUSI W 3HA4YEeHHUs, OCHOBHBIX YCJOBHI 3aKJIIOYEHHUS [TaHHOTO
noroBopa. Ocoboe BHMMaHWe YAesseTcs MpeNOCTaBIeHHUIO YCIyr
MO YINpPaBJEHUIO TPAHCIIOPTHBIM CPEICTBOM M €ro TEXHUYECKON
IKCILTyaTalluH.

ABTOPOM  BIEpBble  IPOBEIEHO  CPaBHUTEJBHO-IIPABOBOE
WCCIIEIOBaHUE MHCTUTYTAa apeH[bl TPAHCHOPTHBIX CpEeICTB C
9KMMaKeM B CTpaHaX KOHTMHEHTAJIbHOH cucteMbl npaBa (I'epmanus,



Ucnanusa, Wramus, Ppannus, [Ieeitapus), mno pesyiabTatam
KOTOPOTO BBISIBJIEHbl CXOJHbIE TEHJACHIIMM B DPa3BUTUM [JAHHOTO
WHCTUTYTA B POCCHUICKOM U 3apyOeKHOM 3aKOHO/IATENIbCTRE.

JI1s1 HayyHBIX W TPaKTHYeCKMX paOOTHUKOB, MperioaBaTenei,
ACITUPAHTOB U CTYACHTOB IOPUIMYECKUX BY30B, a TaKke JJIs BcexX
MHTEPECYIONIUXCS MPOoOIeMaMH JIOTOBOPA apeH/Ibl TPaHCHIOPTHBIX
CPE/ICTB C 9KUIMAKEM.
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bospckas 10.H.
JloroBop apeH/abl
TPAHCIOPTHBIX CPEICTB
C Npe0CTaBJICeHHEM
YCJIYT 110 YIPABJIEHUIO H
TeXHNYECKOH IKCILIyaTaluu

BBeneHnue

TpaHcriopTHas OTpaciib — OJHA U3 KPYIHEUIINX OTPACyIEn XO-
35IUCTBA, BaXKHEWIIAsi YaCTh MPOU3BOJCTBEHHOM U COLIMAJIbHOM
uHppacTpykTypbl. Bce MHTEHCHBHEE pa3BUBAIOTCS TaKUE BU-
JIbI TPAHCTIOPTA, KaK BOJHBIM, KeJIe3HOIOPOKHBINA, ABTOMOOMITb-
HBbIA Y BO3IYIIHBIA. 32 MOCIEIHUE JBA JECATWIETUS MPOU30-
nu (pyHIaMEHTaIbHbIE U3MEHEHUSI B (POPMUPOBAHUM TIPABO-
BOM Oa3bl JaHHOU oTpaciu. B I'paxkmanckom konekce P® (namee
— I'K P®) BbieneH otenpHblii aparpad «ApeHja TpaHCopT-
HBIX CpelcTB», B Kogekce Toprosoro moperuiaBanus PO (nanee
— KTM P®)! nosiBunacek raBa «JloroBop ¢ppaxroBanusi cygHa

I Cm.: Kogeke TOproBoro Moperuiasanusi Poccuiickoit ®eneparmu: PenepanbHblii



Ha Bpems» (TaliM-uaptep), a B Kogekce BHYTpEHHEro BOAHOTO
Tparcniopta P® (manee — KBBT P®)? — rn. 10 «Apenaa cy-
J0B». MonepHH3aIvsl TPakJIaHCKOTO 3aKOHOIATENIbCTBA TPeOy-
€T, B TOM YHUCJIE U pellleHus MpoOeM, CBSI3aHHBIX C I0puande-
CKMM HOPMUPOBAHUEM IIPaB U OOSI3aHHOCTEW CTOPOH IO JIOr0-
BOPY apeH/bl TPAHCTIOPTHBIX CPEACTB C MPEAOCTABICHUEM YCIIyT
0 YIPABJIEHUIO U TEXHUYECKOW IKCIUTyaTalluu (apeHaa TpaHc-
MIOPTHBIX CPEJICTB C IKUIIAKEM).

B Teopuu rpaxgaHckoro rnpaBa He B MOJHOW Mepe pacKpbl-
ThI TTPOOJIEMBI, CBS3aHHBIE C YCTAHOBJICHUEM MTPABOBOM MPHPO-
JIbl OTHEJIbHBIX PAa3HOBUHOCTEM JIOrOBOpPA apeH[ibl TPAHCIIOPT-
HBIX CPEICTB C JIKUMaxeM ((ppaxToBaHWE HA BpEMs): TalM-
yapTep, AUMan3-yapTep; HeJOCTATOUHO IMPEICTABIEHO COOTHO-
HIEHHE CMEKHBIX JIOTOBOPOB: MPOKAaTa, apeH/ibl TPAHCTIOPTHBIX
CPEICTB C MPEIOCTABJICHUEM YCIYT IO YIPABJICHUIO U TEXHU-
YECKOM IKCIUTyaTallMy, apeH/ibl TPAaHCIIOPTHBIX CPEACTB C IKU-
TIaKEeM C 11eJIbI0 OBITOBOTO (IIOTPEOUTETIHCKOT0) UCIIONIb30BAHMUS.
HeobOxoanma opuarueckast XapakTepUCTHKA YCIIYT TI0 yIIpaBie-
HUIO U TEXHUYECKOM IKCIUTyaTaluu.

B noktpuHe (Kak B TEOpUH, TaK U B 3aKOHOAATEJILCTBE) BO3-
HUKAIOT BOITPOCHI MPH ONpeieieHNH CyObeKTHOTO COCTaBa JIaH-
Horo joroopa. Ilo ceit 1eHb BexyTCs CIOPbl OTHOCUTEIBHO TO-

3akoH ot 30 anpens 1999 r. Ne 81-®3 // C3 Pd. 1999. Ne 18. Cr. 2207 (c nocnen.
W3M.).

2 Cwm.: Kogexe BHYTPEHHETo BofHoro tpaHcnopra Poccuiickoit ®enepauuu: Pene-
panbHbIi 3akoH oT 7 Mapta 2001 r. Ne 24-®3 // C3 P®. 2001. Ne 11. Cr. 1001 (c
MOCJIe/I. U3M.).



IO, JOJKHBI JIU YYaCTHUKHU apEeHTHBIX OTHOIIEHHI 00/1a/1aTh CTa-
TYCOM IOPUIUIECKOTO JIUIA WM UHAUBULYAJIBHOTO MPEITPUHM-
Maresist. Takke B 3aKOHOJATEILCTBE COAEPKATCS MPOOEbl OT-
HOCHUTEJIbHO KJlacCu(pMKaIIMK JIOTOBOpa apeH/ibl TPAHCIIOPTHBIX
CPEICTB C KUIaKeM B 3aBUCUMOCTH OT MPEJOCTABIISEMbIX YCIIYT
MO YIpPaBJIEHUI0 W TeXHUYECKOW IKCIUTyaranmu. Ha mpaktuke
BO3HUKAIOT CJIOXHOCTH TPH MpUeMe Ha paboTy OpraHu3aiuew,
KOTOpasi OCYIIECTBIISET JAEATEIBHOCTD O CAadye TPAHCIIOPTHBIX
CPENCTB B apeH]ly C SKUIMAaKeM, COTPY/JHUKA B KAYECTBE BOIUTE-
JIS CO CBOMIM JIMUHBIM TPAHCTIOPTHBIM CpeIcTBOM. BenyTtest cro-
Pbl OTHOCHMTEIILHO TOT'0, KAKMMU HOPMaMHu Oy/IyT pery;IMpoBaTh-
Cs1 IaHHbIe OTHOIIEHHSI: HOPMaMH T'PakIaHCKOTO UM HOpMaMu
TPYIOBOI'O 3aKOHOATE IbCTBA.

YuuthiBasi TECHOE B3aMMOJICHCTBUE OTEUYECTBEHHBIX U 3apy-
OEKHBIX XO3SUCTBYIOIMX CYOBEKTOB B OOJIACTH apeH bl TPAHC-
HOPTHBIX CPelCTB (B chepe MOPCKOTro, PeyHoro, BO3JIYIITHOIO
TPAHCIIOPTa), HEOOXOIUMO OCYIIECTBUTH JAETAIbHBIA aHAJIU3 CO-
OTBETCTBYIOIIETO 3apyOeKHOTO 3aKOHOIATENbCTBA, IPUHSTH BO
BHUMaHUE MOJIOKUTEJIBHBIN OMBIT TPaBONPUMEHEHH S, ChOpMHU-
POBaHHBIE TEOPETUUYECKKE TTPABOBbIE KOHCTPYKIIMH.

Takum 00pa30M, aKTyaJ bHOCTb TeMbl HACTOSIIIETO MCCIIEI0-
BaHMS 0OYCJIOBJICHA HEOOXOMMOCTBIO COBEPINICHCTBOBAHUS H-
CTUTYTA apeH/Ibl TPAHCTIOPTHBIX CPEJICTB C SKUTIAKEM: BHIPAOOT-
KM COOTBETCTBYIOIIMX TEOPETUYECKUX U 3aKOHOIATEIIBHBIX IM0-
JIO)XeHUH, (pOPMHUPOBAHUS YCTOMUMBOU M €TMHOOOPA3HOM Tpa-
BOTPUMEHUTETLHON IMPAKTUKH.



Bormpockl, cBsi3aHHBIE C JOrOBOPOM apeHAbl TPAHCHOPTHBIX
CPEICTB C SKUMAKEM, HEPEIKO CTAHOBIJIMCH OOBEKTOM Pa3iIiy-
HbIX HAay4HbIX u3bicKaHWil. HaumHasi ¢ 60-X rogoB mpouuioro
CTOJIETUS] B paMKax JUCCEPTAlIMOHHBIX MCCJIEJOBAHUI BOIIPOC
apeHbl TPAHCIIOPTHBIX CPENICTB C KUIAKEM C PA3IUUHBIX TO-
sunmi anamsupoBaiics I1.C. JleeHcoHoM («[loroBop apeH[b
TPAaHCHOPTHBIX cpencts», 1960 r.), A.I'. Kanmunabim («loro-
BOD (ppaxToBaHMA CyAHA (YapTep) KAK MHCTUTYT MOPCKOTO Ipa-
Ba: TEOpETHYECKHEe W TpaKTHYecKue mpodiaeMbl», 1989 r.). B
90-x rogax o6o3HaYeHHBIe BOnpockl uccienoBai E.B. Bapuix
(«ApeH[ia TpaHCTIOPTHBIX CPeaCTB», 1999 1.). 3a mocnenHee Bpe-
Ms1 ObUIO 3HAYMTENILHO OOHOBJIEHO TPakJAaHCKOE 3aKOHOAATE b~
CTBO, c(popMUPOBasIACh MHAS IPABONPUMEHUTEIbHAS IPAKTUKA,
IIPA 3TOM HOBBIX JMCCEPTALMOHHBIX MCCIECIOBAHUMN HE MOSBU-
JIOCh.

Hacrosimas pa6ota’ npencraBisier co60il KOMIUIEKCHOE UC-
clieIoBaHKe JOrOBOpa apeH/ibl TPAHCHIOPTHBIX CPENICTB C MPeIo-
CTaBJICHWEM YCJIYI IO YIPABJICHUIO U TEXHUYECKOU IKCILTyaTa-
LMK 1 Ha 3TOM OCHOBE BbIpaOOTKY PEKOMEH/AlMiA MO AajIbHe-
IIEMY pa3BUTHUIO TEOPUU, 3aKOHOMATEIbCTBA U MPABOINPUMEHHU-
TEJIbHOW MPAKTHKHU.

B MoHOrpaduy BeISIBIEHB! OCHOBHBIE UCTOPUYECKUE TEH/IEH-

3 MoHorpacust COfepKUT yriTyOieHue u pacimpenue unei auccepranuu 10.H. Wr-
HatoBo. Cm.: Henamoea FO.H. JIoroBOp apeH/bl TPAHCIOPTHBIX CPECTB C MPEJIo-
CTaBJIEHUEM YCJIYI 110 YIPaBJIEHUIO M TEXHUYECKOW IKCIUTyaTauuu: ABToped. Auc.
KaHf. ... opul. Hayk. CaparoB, 2014 [MruaroBa — neuubst pammus F0.H. Bosp-
CKOM .



UK (pOpMUPOBAHUSI MHCTUTYTA apEH/Ibl TPAHCTIOPTHBIX CPEICTB
C 9KUMAXKEM; PACCMOTPEHbI MOHSATUE, MPEAMET U CYIIECTBEH-
HBIE YCJIOBHUsI JOTOBOpA apEH[Ibl TPAHCIIOPTHBIX CPEICTB C IKU-
MakeM; YCTaHOBJIeH CyOBbEeKTHBIM COCTaB JAHHOTO JIOTOBOPA B 3a-
BHUCHUMOCTHU OT IIEJIEBOTO MCIIOJIb30BAHMS; JaHAa XapaKTepUCTUKA
npaB ¥ O0O0S3aHHOCTEW CTOPOH B JOTOBOPE apeH/Ibl TPAHCIIOPT-
HBIX CPEJICTB C IKUIAKEM; PACCMOTPEHBI BUBI YCIIYT IO YIIPaB-
JICHUIO U TEXHUYECKOM IKCIUTyaTallui B JAaHHOM JIOTOBOPE; OXa-
PaKTEPU30BAHO MOJIOKEHUE YIAaCTHUKOB apEHIHBIX OTHOIIIEHUH;
UCCJIEJIOBAH MHCTUTYT OTBETCTBEHHOCTU CTOPOH MO JOTOBOPY
apeHIbl TPAHCTIOPTHBIX CPEICTB C IKUTIAKEM; TTPOBE/ICH CPABHU-
TEeJILHO-TIPABOBOM aHAJIN3 3apyOeKHOr0 3aKOHO/IATEeIbCTBA, Ka-
CaIoIIErocs TOroBOPOB APEH/Ibl TPAHCTIOPTHBIX CPEJICTB C IKUIIA-
KEM, U POCCHICKOTO 3aKOHOJIATEILCTBA; pa3padOTaHbl MPEJIIo-
KEHUS U PEKOMEHJIAINK 10 COBEPIIIEHCTBOBAHUIO POCCUHCKOTO
3aKOHOJIATEJILCTBA C YUETOM 3apyOeKHOro MPaBOBOIO OIbITa B
uccuenyemon cepe.

HopmatuBHoIi 623011 UCCIeJOBaHUS TTOCTYKIITA HOPMBI pOC-
CHICKOTO M 3apyOekHOro TPakJIaHCKOTO 3aKOHOJATEIbCTBA,
Me:KTyHapOIHbIE TIPABOBBIE aKThI. [ TyOOKOMY aHaIM3y MoaBEp-
raJIuCh OCHOBHBIE 3aKOHBI, KOAU(UIIMPOBAHHBIE U CIIEITUAIbHBIE
HOPMATHBHBIE AKThl, PETYIUPYIOIIUE UHCTUTYT apeH/bl TPaHC-
MIOPTHBIX CPEJICTB C IKUIMAXKEM B TaKUX CTpaHax, Kak ['epma-
nus, Ucnanus, Utanus, CIIA, ®pannus, Hlseriuapus: ['pax-
nanckuii kopeke Mcnanum (Codigo Civil Espaiiol: Real Decreto
de 24.07.1889 a.), Kommepueckuii konekc Mcnanuu (Codigo



de Comercio de Espafia: real decreto de 22.08.1885 a.), 3akon
or 30 urona 1987 r. Ne 16 «O HazemHOM TpaHcnopre» (Ley
“De ordenancion de los transportes terrestres” de 30.07.1987
a. Ne 16), Ilpukaz Munucrepcrea Pazputus 2008 r. (Orden
FOM/36/2008), Koponesckuii yka3 ot 28 centsiops 1990 r.
Ne 1211 «O perynmpoBaHnA 3aKOHa O HAa3eMHOM TPAHCIIOP-
te» (Real Decreto “Reglamento de la Ley de Ordenacion de
los Transportes Terrestres” de 28.09.1990 a. Ne 1211), 3akon
or 29 oktsa6psa 2004 1. Ne 8 «O rpaxJaHCKOW OTBETCTBEHHO-
CTU 1 0e30MacCHOCTH JABWKEHUsI TPAHCTIOPTHBIX cpecTB» (Real
Decreto Legislativo “Para revisar el texto de la Ley Sobre
Responsabilidad Civil y Seguro en la Circulacion de Vehiculos
a motor” desde 29.10.2004 a. Ne 8), Koponesckuii yka3 ot 12
centsiops 2008 r. Ne 1507 «O perynupoBaHuy 00SI3aTETBHOTO
CTpaxOBaHMs OTBETCTBEHHOCTH 3a YIIiepO, MPUIMHEHHBIN TPAHC-
noptHeiM cpenictBomM» (Real Decreto “Por el que se aprueba
el Reglamento del seguro obligatorio de responsabilidad civil
en la circulacion de vehiculos a motor” desde 12.09.2008 a.
Ne 1507), I'epmaHCcKOe TrpaxkaaHCKoe yjoxkeHue oT 18 aBrycra
1896 r. (Biirgerliches Gesetzbuch 18.08.1896 ), I'epmaHckui
toprosbiii kofieke (Handelsgesetzbuch 1897), I'paxnanckuii ko-
nekc Uramiu (11 Codice Civile Italiano: Approvazione del R.D.
16.03.1942. Ne 262), Konekc ToproBoro Moperuiapanusi Uramim
(Codice della navigazione: Approvato con R.D. 30 marzo 1942.
Ne 327) u 1.1.

Haneemcs, 4ro npeiokeHHass MOHOrpa(us CTaHeT OCHOBOM



JUTSL TAJTbHEWIITMX HAayYHBIX JUCKYCCHU 1O IMpodieMam, CBS3aH-
HBIM C [IUBWJIMCTUYECKUMHU MPUHIUIIAMY U TPAKTUYECKUMHU BO-
MPOCaMU UX PUMEHEHHUS.



I'naBa 1
ApeHJia TPAHCIIOPTHBIX
CpeJICTB ¢ MpeaoCTaBJIeHNEeM
YCJIYT 1O YIIPABJIEHUIO H
TeXHUYECKOH IKCIIyaTanum
10 POCCHHCKOMY IPaBy

§ 1. IlonsaTue, 3HaYeHUe U
BHJAbI JIOTOBOPA apeH/Ibl
TPAHCIOPTHBIX CPEJICTB C IKUINAKEM

ApeHJia Kak UHCTUTYT CTUMYJIMPOBAHUSI Pa3BUTHSI SKOHOMMU-
KM CTpaHbl BO3HHUKJIA €Ile 10 Haier 3pbl. M3HavanpHO nipenmMe-
TOM €€ peryJrupoBaHusi ObLT 000poT 3eMin. B nanbHeimem 00b-
€KTaMU apeH]Ibl CTaJIi 00OPYAOBaHUE, BbIOUHbIE KUBOTHBIE, T10-
BO3KH, TEJIETH, IOYTOBBIE IITULIBI U JIP.

OpHUM K3 caMbIX paHHUX UCTOYHUKOB PETYIMPOBAHUS HEMNO-
CPE/ICTBEHHO apeH bl NepeBO30YHbIX cpelcTB Obul CBOJ 3aKO-
HOB 1aps Xammypanu. 1o Bcell BUIMMOCTH, UHCTUTYT apeH[Ibl
TPAHCIIOPTHBIX CPEACTB NosABUIICA B CBOZIE 3aKOHOB XamMMyparu



npubm3uTeNnsHO B 1750-X rogax 10 H.3. CBoA cofepskasl HOPMBI,
pEeryJMpylole BOMPOCh apeH bl HEABUKUMOTO UMYIIIECTBa, a
MMEHHO: 3eMJIH, KUJIMINA, CaJbl, a TAKXKEe apeHIbl JABUKUMOIO
MMYIIECTBA, B JAHHOM CJlyyae€ — TPAHCHOPTHBIX CpPelCTB. Tak,
«€CJIM YE€JIOBEK OT/IaJl CBOE CYAHO B apeHly JIONOYHHUKY, a JIOI0Y-
HUK ObLT HEPA/IUB U MOTOIWJI CYTHO WJTH MOTYOWIT, TO JIOJIOUHUK
JIOJKEH BO3BMECTUTh CY/THO CYJOBJIAIEIbITY» *.

Ha nam B3m11, paccMarpyBaeMblil UHCTUTYT HPOSIBIISETCS B
CJIEIYIONIUX CTaThsIX:

«Ecnu yenoBek HaHsI MapyCHOE CYAHO, TO €r0 HaeMHasl IiaTa
— 3 meyma cepeOpa 3a OJJMH JICHb»";

«Ecnu yenoBeK HaHsI BECEIBHOE CYAHO, TO OH JIOJKEH ILIa-
TUTb B KaUeCTBE ero HACMHOMN IUIaThl 2 /5 meyma cepeOpa 3a
OIIVH JIEHBb»®;

«Ecnu yenoBek HaHsLI CyJHO eMKOCThio 60 rypoB, TO OH J101-
JKeH IUIATUTb B KAUECTBE er0 HAEMHOM IUIATHI /¢ CUKJISL cepeOpa
3a 1 geHp»’;

«Ecnu 4yenoBeK HaHsJI JIONOYHHMKA W CYIHO U HArpy3us ero
3epHOM, IIePCThIO, MACJIOM, (DUHUKAMU WJTH K€ JTIOOBIM JAPYTUM
TPYy30M, a TOT JIONOYHUK OBUT HEPAIUB U TIOTOMIJI CYIHO H T10-
ryOWI TO, 4TO B HEM OBUIO, TO JIOMOYHMK JIOJDKEH BO3MECTHUTD

* CBox 3akoHOB napst Xammypanu // icrounuku npasa. Beim. 1. TonbarTu, 1996.
§ 236.

3 Tam xe. § 275.
6 Tam xe. § 276.
7 Tam xe. § 277.



CYHO, KOTOPOE OH TMOTOIWII, ¥ BCE, UTO TIOTyOUI B HEM» ¥,

«Ecmm 4enoBek HaHsUT BOJIA 1Tk MOJIOTHOBI °, TO €r0 HaeMHast
iata — 20 ka 3epHa» ',

«Ecnu yenoBek HaHsT BOJIOB, TEJIETY U €€ MOTOHINMKA, TO OH
JoJoKeH TatuTh 1o 180 ka 3epHa 3a 1 geHb» ')

«Ecnu yenoBek HaHsUT TOJIBKO CaMO€ Tesery, TO OH JIOJKeH
riatuth 1o 40 Ka 3epHa 3a 1 neHb» 2.

BaxHO OTMeTUTb, YTO CTaTh OO apeHje TPAHCIOPTHBIX
Cpe/CTB He ObLIM BhIAEIEHBI B OTEBbHYIO IJIABY, & PEryJIMpOBa-
JIMCh OOIMMU HOPMaMu 00 apeHjie U Hailime.

Uro 3xe KacaeTcsi pyCCKOro mpasa, TO MOKHO MPEIONI0KHUTh,
YTO MHCTUTYT apPeH/Ibl TPAHCTIOPTHBIX CPEACTB (TyKEBOrO TPaHC-
nopra) Havdasi 3apoxaareca ¢ 1019 r. B to Bpems npeBHepyc-
CKO€ TPABO €Ille He 3HAJIO YETKOTO pa3rpaHUUYeHUs] MEXKY Yro-
JIOBHBIM Y TPAKAAHCKUM IPABOM, HO B CBOJE JPEBHEPYCCKOTO
npaBa «Pycckas [TpaBna», BKoJaoiem B cedsi OTeIbHbIE HOP-
MBI «3akoHa Pycckoro», «IIpasny» Apocnasa Mynporo, «IIpas-

8 Crox 3akoHoB uapst Xammypanu // icrounuku nipasa. Beim. 1. § 237.

® MonoTb6a Obl1a CIOKHBIM MPOLIECCOM. 3epHO Pa30OpachIBAIIM IO MOJTIO ¥ e3IUIIH
[0 HEMY [OBO3KaAMH HJIM CTICLHATBHBIME CAa3KaAMHU C 320CTPEHHBIME KOHI[AMH, YTO-
OBl OTIIENIUTH 3EPHO OT IUIEBEIT, TIOCIIE STOTO €r0 BEsUTH 1 MOJIONH. To ecTh Uit TaHHOM
MPOIIEYPhI UCTIONB30BAITH KUBOTHOE B KAYECTBE TPAHCIIOPTHOTO Cpe/icTBa. B HacTo-
siee BpeMsl MOJIOTHOY BHITIONHSIIOT B OCHOBHOM KoMOaiiHaMu B 1ioste (CBOJ 3aKOHOB
uapst Xammypanu // Ucrounuku nipasa. Beim. 1. § 237).

10 Cpox 3akoHoB naps Xammypanu // icrounuku npasa. Bem. 1. § 268.
" Tam xe. § 271.
12 Tam xe. § 272.



ny» SpocnaBuyent, «YcraB» Bnaguvurpa Monomaxa u ap., mpu-
HsATOM B 1019-1054 11.13, moroBop apeHs! (HaiiMa) B IEpBOHA-
YaJIbHOM €ro BHUJIe MOXXHO OOHApyXHTh B CTaThsAX O 3akyrne. [1o
MHEHUIO OOJIBIIMHCTBA OTEUECTBEHHBIX UCCIIeJOBATENeH, 3aKyIl
0TpadaThIBAJI W JIOJKEH ObLT BHIIJIATUTH TIOJyYEHHYIO OT TOC-
MOIMHA KyIy (apeHIHYIO IJIaTy) — IEHeKHYI0 CyMMY WJIA MaTe-
pUaJIbHbIE IIEHHOCTH, OPY sl IPOU3BO/ICTBA, MO3BOJISIONINE EMY
BECTU XO3SICTBO HA OCHOBE COIJIAIIEHUS] MEXAYy HUM U TOCIIO-
IMHOM 4.

Nccrnegyembll HOPMAaTUBHBIA AKT 3aKPEIUISIET TaKkKEe OTBET-
CTBEHHOCTb CTOPOH IO JAHHOMY COTJIAIIIEHUIO, HallpuMep:

1. «A2KE 3AKYI1 BE’KUTB. Adice 3akyn bedcumuv om 20cno-
Obl, Mo 00enb, UNETh I UCKAT (1) KYH, a SIBJIEHO XOIUTh, WA KO
KHS3I0, WU K CyIusM OeXUTh OOMJIBI JIeJIsi CBOETO TOCIIOIUHA,
TO TIPO TO HE pabOTIATh €ro, HO IaTU emy npagoy»">.

[ToMuMO YrojoBHOM OTBETCTBEHHOCTH, MPEYCMOTPEHHOW B
JaHHOW CTaThe, 3aKyll MOXET KaJOBaThCsl Ha HECOOMeHUe
YCJIOBHMI IOTOBOPA CO CTOPOHBI TOCIIONHA U UMEET IPaBoO OT-
KPBITO OTJIY4aThCsl B TIOMCKAX JIeHeT JUIsl BBIILJIATHI KYTIbI '°.

2. «O 3BAKVIIE KE. Adce y 2ocnoouna poneunsbiu 3akyn, a

13 Cwm.: Poccuiickoe 3akoHomaTeabecTBO X—XX BekoB: B 9 1. T. I: 3akoHO#aTeILcTBO
Hpesneit Pycu. M., 1984. C. 350.

14 Cm. Tam xe. C. 103.

15 Ccm: Ipoctpannas pepakims «Pycckoit IIpaBapr» / (ITo Tpourkomy crucky
BTOpO# monoBuHbl XV B.). Cyn fApocnaBa Brnamumepuus, IlpaBaa Pycekas // URL:
bibliotekar.ru/ rus/3-2.htm (mata obpamenus: 25.12.2013).

16 Cw.: Poccuiickoe 3akoHomareabcTBO X—XX BekoB: B9 1. T. 1. C. 103.



noz2youms 6OUHCKUL KOHb, MO He NAAMUMU eMYy,; HO edice Al emy
20CNOOUH naye u OOPOHY, OM Hez20 XHce KYny emaems, mo nozy-
OusULe NAGMUMU; adice AU 20CNOOUH €TO OTCIIETh Ha CBOE OpY/Ibe,
a moruOHeTh 6€3 Hero, TO TOro eMy He IIaTuTu» 7.

KoHb 1 opyausi, KOTOpeIMU pabOTaeT 3aKyIl, MPUHAIJIEKAT
rocrionuny. Ecim y Hero Bo Bpemsi paboThl OTMOHET KOHb, OH He
OIJTAYMBAET €r0 CTOMMOCTh, HO €CJIM OH MOTEPsIeT WU CJIOMaeT
TUIYT ¥ OOPOHY, HAXOAIIUECS B €ro MOJIb30BAHUU TIOCTOSIHHO,
OH JIOJKeH BO3MECTHTh MX CTOMMOCTb, YTOOBI TTOJTYYUTh HOBHIC.
Ecnu ke OHM MPUIYT B HETOJHOCTh B OTCYTCTBUE PaOOTHHUKA,
MIOCJIAHHOTO TOCIIOIMHOM TIO JIPYTOMY JIeJTy, TO 3aKyIl B 9TOM He
BMHOBAT U 3a HUX HE IJIaTuT 'S,

3. «O 3BAKVIIE 7KE. Axe u3 xj1eBa BBIBELYTh, TO 3aKYIly TOTO
HE TIamumu, Ho (0) dce no2youmv Ha NOAU U 8 080P He 8HCeHeMb
U He 3ameopumo, Koe emy 20CNOOUH 8eAUmb, UAU OPYObsl CBOS.
desl, a mMozo no2youmv, Mo mo emy nAamumu»'°,

JlaHHasI CTaThsl perlaMeHTHPYeT OTBETCTBEHHOCTD 3aKyma 3a
yTpaTy TrOCHOJICKOTrO CKOTA: B CIydvae MPOMaky CKOTa U3 XJIeBa
3aKyIl OTBETCTBEHHOCTH HE HECET, HO €CJIM CKOT ObLIT OCTaBJICH B
1ojie, He BBE/IEH BO JIBOP WJIM TIOMEIIEHUE 1 He 3aKPBIT, 3aKyIl
00s13aH BO3MeCTUTb YOBITKH. Tax ke oTBevaeT 3aKyI u 3a THOeb
KOHSI, KOTJIa OH UCIIOJIb3YeT ero st paboThl Ha ceOsl («opyobsi

17 Ipoctpannas penakims «Pycckoii [Tpaapr». Ct. 57.
18 pocemitckoe 3akoHomareabcTBO X—XX BekoB: B9 1. T. 1. C. 103.

19 Ipocrpannas penakims «Pycckoii [TpaBap». Ct. 58.



c60s1 0esi» ).

4. «Adice 20cnodun nepeodudUmMs 3aKynd, a Yeuoumn Kyny e2o
UAU OMAPUKIO, MO MO emy 8ce OPOMUMu, a 3a 00UOY NAGMUIMU
emy 60 Kyn»?'.

B 3T01i cTatbe roBOPUTCS O TOM, UTO FOCHIOAWH HE MMeeT Ipa-
Ba HAPYIIUTh YCJIOBUS 3aKJIIOYEHHOTO C 3aKyIOM COIJIAICHUS
0 pa3Mepe MPeJOCTaBJICHHBIX €My CPeJCTB (KyIbl) WU 3eMeb-
HOTO ydJacTka (oTapuiia, OMu3Kas Mo 3HAUEHWIO K TIeKyuio). B
MIPOTUBHOM CJTy4ae 3aKOHOJATe b MPENUICHIBACT BEPHYTh 3aKYy-
Iy MOJIOXKEHHOE Y HaKa3bIBaeT BUHOBHOTO MmTpacdom B 60 KyH 2.

5. «llaku au npuumemsv HA HeMb KYH, MO ONSMb eMy 80pPO-
Mumu KyHvl, ymo oyoems NpuHsn, a 3a ooudy naamumu emy 3
2PUBHBL NPOOANCU»*.

B crarpe mpocmarpuBaeTcsi CTpeMJIeHUe OrPaHUYUTh MTPOU3-
BOJI TOCTIOJIMHA B pacyeTax ¢ 3aKyroM: MOJTy4MB C 3aKyra 0071b-
IIYIO TJIaTy, YeM OroBapyBajioCh, TOCIIOANH 00sI3aH BEPHYTh EMY
JIMIITHEE W HAaKa3bIBACTCs MPOIaKei >4,

6. «IIpodacmv au 20cnooun 3aKyna obenv, Mo HAUMUMY ceo-
000a 60 6cex KYHAx, a 20CNOOUHY 3a 0oudy naamumu 12 zpusen
npooasxce»>>.

20 poceniickoe 3akoHomatenbereo X—XX Bekos: B9 1. T. I. C. 104.

2l IpoctpanHas penakims «Pycckoii [TpaBapi». Ct. 59.

22 Cm.: Pocemiickoe 3akoHOmaTeNbeTBo X—XX Bekos: B9 1. T. L. C. 104.
2 Ipoctpannas penakiums «Pycckoii [Tpaapr». Ct. 60.

24 Cm.: Poccuiickoe 3akoHomaTeabcTBO X—XX BekoB: BO 1. T. 1. C. 104.

% Ipocrpannas penakims «Pycckoii [TpaBapi». Ct. 61.



Ecnu rocriovH pacniopsiauTest 3aKyrnoM Kak XOJIOMOM | IPo-
JacCT €ro, ClieJIka He MOXET ObITh IPU3HAHA IeUCTBUTENLHON (1
TOCHIONVH 00s13aH, BEPOSITHO, BEPHYTh TOKYMATENO JeHbIU 3a
HEro0), 3aKyI Moay4yaeT cBOOOMY, a TOCIIOANH HAKa3bIBAETCSI, KPO-
Me TOT0, BBICITIEe TTpoiaxe »°.

Takum oOpa3oM, CyObEeKTaMH JIAHHOTO JIOTOBOPA SIBJISIOTCS
«TOCTIO[IH» W «3aKyI». ['OCIIOJIMH — XO35IMH 3aKyIia; 3aKyIl —
(beonanbHO-3aBUCUMBII KPECThSIHUH, HO B OTJIMYME OT XOJIO-
1a COXPAHSBIIMIA J€MEHTHI MPaB JIMYHO CBOOOTHOTO YesioBe-
Ka. B poccuiickom mpaBe WHCTUTYT apeH[bl Ty’KEBOTO TpaHC-
nopra (B TOM YKCJIe BBIOUHBIX JKUBOTHBIX) Hayasl 3apOKaaTh-
csl ele B JIPEeBHEPYCCKOM 3akoHopaTenbcTBe «Pycckas [pas-
na» (1019-1054 rr.). [laHHbIA JOTOBOP apeH bl ObLT MpaKTHYe-
CKM He pa3BuT. Kak mpaBuio, oH peryarupoBacs OObIYasiMHa Jie-
JIOBOTO 000POTa, EIOBBIMU OOBIKHOBEHUSIMU U 3aBE/ICHHBIM T10-
psnkoM. B mucaHom mpase conepkanoch JIMIIb HECKOJIBKO 00-
IIUX HOPM 00 apeH[ie, KOTOpble PerIaMEHTUPOBATIA OTHOIICHUS
cropoH. [IpeameTom 10roBopa BHICTYMAIO BBIOYHOE KHUBOTHOE,
NPe/IOCTaBIsIeMOe BO BpEMEHHOE BJajieHHe W TOJIb30BaHKE, 3a
KOTOpOE apeHAaTop IJIaThiI Kymy (apeHaHyio miary). [ocnemy-
IOIKe TIFCAHbIEe CBOJIBI MIPABIII M JOKYMEHTOB IPOIOJIKAIIN Pa3-
BUBATh JIAHHBIA UHCTUTYT.

[To Hamemy MHEHUWIO, IMEHHO B NPUBEICHHBIX CTAThsX Ha-
YMHAET 3aPOKAaThCs MHCTUTYT apEeH/Ibl TPAHCTIOPTHBIX CPEJICTB,
a UMEHHO JIOTOBOP apeH[Ibl BBIOYHBIX KMBOTHBIX. MTaK, rocro-

26 Cwm.: Poccuiickoe 3akoHomareabcTBO X—XX BekoB: B9 1. T. 1. C. 105.



JUH TIPEeOCTaBIIsSIeT 3aKyly BO BPEMEHHOE BJIAJEHUE U TOJIb-
30BaHME BBIOYHOE KMBOTHOE (KOHSI) JJISI CeJIbCKOXO3SIMCTBEH-
HBIX HYX[ (HampuMmep, AJis BCOAIIKK 3eMJIM). 3a HEro apeHjaa-
TOp (3aKyIT) AOJKEH TUIATATH APEHAHYIO Iuiaty (Kymy). BelouHoe
JKMBOTHOE UCTIONIb3YETCS KaK MPeJMET JOroBopa apeH bl TpaHC-
MOPTHBIX cpecTB. Takum 0Opa3oM, MepBbIM IMMCAHBIM UCTOYHH-
KOM, PEryJMpOBaBIIIUM apEeH/ly TPAHCIIOPTHBIX CPEACTB, SIBJISIET-
cqa «Pycckas IIpaBga».

Crnenytoliiye nmucaHble CBO/IbI MPaBUII U IOKYMEHTOB pa3BUBa-
10T paCCMaTpUBAEMbIN HHCTUTYT.

O1HaKO, HEKOTOPbIE aBTOPHIZ’ CUUTAIOT, UTO JIOTOBOP 3aKYyII-
HUYECTBA fBJISIETCSA JIOTOBOPOM 3aima. Jlpyrvie aBTopbl KBaJIU-
(punmpyIoT ero Kak JIoroBop Haiima Tpyaas.

JI.B. CaHHMKOBa OTMEYaeT, YTO OTHONIEHHUS BJIACTH M IOJ-
YUHEHUS1, CKJIaIbIBAIOIINECS B MTPOLIECCE MPUMEHEHUsT HAeMHO-
IO TPYAQ, ABJIATCA OTJIMYUTENbHBIM ITPU3HAKOM IPABOOTHOIIIE-
HUs Hailma Tpyna. Hanmuue BIacTHBIX MOJTHOMOYMI Yy TOCHOAM-
Ha B OTHOIIICHWHU 3aKyla MpU MPUMEHEHUH TPyda IMOCJEIHErO
MOXET CIIY:KUTh apryMEHTOM [J1s1 KBaIU(PUKAIIMKU 3aKyITHUYE-
CTBa Kak IMpaBoBOi (hopMbl Halima Tpyaa .

Tak:ke aBTOp CUMTAET, YTO OCHOBHbIE KOHCTPYKTUBHbBIE OCO-

27 Cwm.: Hesonun K. Hcropust poccuiickux rpaxjaHckux 3akoHoB: B 3 1. CII6., 1911.
C. 236.

B Cm.: Peiiy A. Onbit uctopun POCCUIICKMX TOCYAapCTBEHHBIX U IPAXJAHCKUX 3a-
KOHOB. M., 1836. C. 315; Cannuxosa JI.B. [JoroBop Haiima Tpyaa B Poccun. M.: MT-
Ipecc, 1999. C. 20.

2 Cm.: Cannuxosa JI.B. JHorosop Haiima Tpyaa B Poccun. C. 20.



OEHHOCTU JIOrOBOpa 3aKyIHUYECTBA, MPENOCTABIICHUE [IEHEX-
HOHM CyMMBI B KQ4€CTBE MPEABAPUTEIHHOM OIUIaThl padboT U Orpa-
HUYEHHUE BJIACTHBIX MOJTHOMOYMI HAaHUMATEJsl COXPAHWIHUCh B
TaKUX MPaBOBBIX (POpPMax HaliMa Tpyja, Kak Cayxuias kadana,
JKUJIast 3aMKch, PAa3HOBUAHOCTD JIOTOBOPA JIMYHOTO HaliMa — JI0-
roBop 3axuBa’’.

Jlyis1 000CHOBAHMS CBOEM MO3MIIMK, YTO UMEHHO B CTAThSIX O
3aKyIe JpeBHEPYCCKOro 3akoHoparenbcTBa «Pycckas ITpaBma»
TIOSIBJISIIOTCS TIEPBbIE YIIOMUHAHUS 00 apeHjie TyKeBOro TpaHC-
nopra (BBIOUHBIX JKMBOTHBIX), XOTEJIOCh OBl JOOABUTH, UTO B
HUX MNPEJMETOM JOrOBOpa apeHAbl BBICTYMAIOT WHIUBUILYallb-
HO-OIpe/ie/IeHHbIe BeNIU. 371eCh TPAHCIIOPTHOE CPECTBO (B 1aH-
HOM CJIyyae TYXEBOW TPAHCHOPT), TaK K€ KaK U KUBOTHBIE
(BBIOUHBIE KMBOTHBIE) KaK OOBEKTHI I'PaKIAHCKUX TpaB, 0Oya-
JAeT MHAVUBUAYAIbHO-ONPEIEICHHBIMUA TPU3HAKAMM, T.€. TaKU-
MU, HA OCHOBAaHUHU KOTOPBIX WX MOKHO BbIIEIUTh U3 Psiia OfI-
HOpOIHBIX Bemied. OObeKTOM JOroBopa 3aiiMa He MOTYT OBITh
BBIOUHBIC KMBOTHBIE, ITOCKOJIbKY 3a€M MpeArosaraeT rnepenavyy
BEIlEH, OIpPE/IETICHHbIX POJOBbIMU Npu3HaKkaMu. CreaoBaresib-
HO, apeHJia I'y’keBOro TpaHCIopTa (BbIOYHBIX )KUBOTHBIX) HAUU-
HaeT 3apOXk/1aThCsl B IPEBHEPYCCKOM 3aKOHO/IATE bCTBE.

Takum 0Opa3oM, UHCTUTYT apeH[Ibl TPAHCIIOPTHBIX CPEICTB
B 3apyOeKHOM 3aKOHOJIaTeIbCTBE HAayaJl Pa3BUBAThCS €Ille 10
Harierd 3pbl. B CBozie 3akoHOB 1apsi XaMMypanu COAepKalucCh
TaKWe TEPMHHBI, KaK «HaeM», «apeH/ia», a TaKxkKe IpeIcTaBie-

30 Tam xe.



Hbl HOPMBI, 110 KOTOPbIM MOKHO CYUTb O CYILIECTBOBAHUU APEH-
Ibl TPAHCHOPTHBIX CPEICTB C dKUMNaxkeM. B poccuiickoMm mpa-
BE€ MHCTUTYT apeH/Ibl I'YKEBOr'0 TPAHCIIOPTa (B TOM YHUCJIE BbIOY-
HBIX JKMBOTHBIX ) HAuaJl 3apOXKIAThCs B IPEBHEPYCCKOM 3aKOHO-
narenbcTBe «Pycckast [TpaBma». JloroBop apeH bl ObLT TPAKTH-
YeCKHM He Pa3BUT (OH PEryIrMpoBasicsi OObIYasMHU JIEIOBOTO 000-
pOTa, 1eJI0OBBIMU OOBIKHOBEHUSIMU Y 3aBE/ICHHBIM MOpsiaKoM). B
MMCAHOM TpaBe COAEPKAOCh JIMIIb HECKOJIBLKO OOIIUX HOPM 00
apenze. [Ipeamerom 10roBopa BEICTYNAJIO BBIOYHOE KUBOTHOE,
IIPEJOCTABIIIEMOE BO BPEMEHHOE BJIQICHUE U Nosb30BaHue. [o-
CJIE1yIOIIME MTMCaHbIe CBOJIBI ITPABWJI U JOKYMEHTOB MPOJOIIKAIN
pa3BUBaTh JaHHbBI UHCTUTYT.

B coBpemeHHbIll Mepuoa B CBSI3U C PAa3BUTUEM PA3TMUHBIX
BUJIOB TPAHCIIOPTa M YBEJIMYEHHEM OOOpOTa TPAHCHOPTHBIX
cpencts B 'K P®3! ppiieniin MUHCTUTYT apeH/ibl TPAaHCIIOPTHBIX
cpelactB B otaenbHbI maparpad (§ 3 mi. 34), nocBsIEHHBIN
apeH/ie TPAaHCIIOPTHBIX CPEACTB. ApeH/1a TPAHCHIOPTHBIX CPEICTB
NOAPA3JEIIACTCA Ha apeHAy TPaHCIOPTHBIX CPEICTB C IPelo-
CTaBJICHWEM YCJIYT IO YNPABJICHUIO U TEXHUYECKOW IKCIUTyaTa-
UK 1 6e3 MpeJoCTaBIeHN s IAHHBIX YCIIYT U SKCILUTyaTallvu.

ITo muenuwo [I.C. JleBeHCcOHa, TOrOBOpP apeH/ibl TPAHCIOPT-
HBIX CPEJCTB MOXXHO IOJPA3/EIUTh Ha IB€ PA3HOBUIHOCTH: JI0-
TOBOp TaM-4apTep U JIOTOBOP O MPEJOCTABJIEHUH B TOJIb30BaA-
HUE TPAHCIIOPTHBIX CPEACTB Ha YCJOBUSX MOBPEMEHHOM OILIa-

3 Cm: I'paxxnanckuii koneke Poccuiickoit @enepauun ot 26 sHBaps 1996 r. No 14-
®3.Y.2// C3PD. 1996. Ne 5. Cr. 410 (¢ mocnen. u3M.).



t61°2. CormacHo Konekcy Toproeoro moperiiaBanusi Cotoza CCP
0 AOrOBOPY (ppaxTOBaHMS CyJHA HA BpeMms (TauM-4yaprep) Cy-
JoBafesnel] Obl1 00s13aH MPEIOCTaBUTh CYAHO 32 BO3HArpakie-
HUe (apeHIHYIo IIaTy) ¢paxToBareio (apeHaaTopy) Ha orpesie-
JICHHBIW CPOK 17151 IEPEBO3KU I'PY30B, MACCAKUPOB WA UHBIX 11e-
nei®?. JI.C. JleBeHCOH OTMeUas1, YTO 1O BTOPOMY BHAY JOTOBO-
pa Biagesel] He TOJIbKO MPEAOCTaBIA TPAHCIIOPTHBIE CPEACTBA
B BO3ME3JHOE BPEMEHHOE I0JIb30BAaHME HAHMMATEJIIO C YCIyra-
MU MO MX TEXHUYECKOMY YIPaBJIEHUIO, HO U IPUHKMMAJ Ha ce-
0s1 0OSI3aHHOCTH TI0 TIO/IJICPKAHUIO UX B UCTIPABHOM COCTOSTHUIH,
o0ecreyeHnIo roploYe-CMa30uHbIMUA MaTepuaiaMi U T.J1. 3

Ha Hamm B3r11/1, 1Ba TaKUX onpeiesieHnsi 00beqUHSIOT B OTHO
1[eJIoe CYIIECTBYIOIEe TIOHSTHE «JIOTOBOP apeH/Ibl TPAHCIIOPT-
HBIX CPEACTB C 3Kumaxem» B neucrpyomeM ['K P®. Tak, cornac-
HO cT. 632 I'K P® no noroBopy apensl (ppaxroBaHus Ha Bpe-
Ms) TPAHCIIOPTHOT'O CPEACTBA C IKUIAKEM apeHI0AATEIIb ITPEJI0-
CTaBJISIET APEHIATOPY TPAHCIIOPTHOE CPENICTBO 32 IJIaTy BO Bpe-
MEHHOE BJIaJICHUE U MOJIb30BaHUE M OKa3bIBA€T CBOMMU CUJIAMU
YCIIyTU MO YIPABJIEHUIO UM U TIO €ro TEXHUYECKOU IKCITyara-
17078

Takum 00pa3om, COBpeMEHHOE 3aKOHOAATEIbCTBO PEryInpy-

32 Cwm.: Jlesercon J1.C. JloroBop apeH/ibl TpaHCIOPTHBIX cpeacTB. M., 1969. C. 6.

3 Cm.: Komeke toproBoro MopertaBanust Cowo3a CCP:  Vka3 [Ilpe-
sumuyma BC CCCP or 17 cenrssopas 1968 r. Ne 6001-VIII (c
M. or 2 gekabpa 1987 1) // http://pravo.gov.ru/  proxy/ips/?
docbody=&prevDoc=102010111&backlink=1&&nd=102010112 (yrparuu cuiy).

3% Cm.: Jlesercon J.C. Yxa3. cou. C. 6.



€T KOMOMHHMPOBAHHOE 00sI3aTeIbCTBO, BO-TIEPBBIX, OOS3BIBAIO-
1iee apeHjoAaTeNs nepejarb apeH1aTopy TPAHCIIOPTHOE CPea-
CTBO BO BPEMEHHOE BJIaJICHUE U TI0JIb30BAHUE, BO-BTOPHIX, OKa-
3bIBaTh €MY YCIIYT'H 10 YIIPABJIEHUIO TPAHCIIOPTHBIM CPEICTBOM,
B-TPETHUX, YCIYTU MO TEXHUYECKOM IKCILTyaTal|H.

JI.C. JleBeHCOH OTMedYaeT, 4YTo BJajesel NPedOCTaBIIAET
TPAHCIIOPTHBIE CPEJICTBA B BO3ME3HOE BPEMEHHOE MOJIb30BaHKe
HAHUMATEJTI0, U TIPUBOJIUT CJIENYIONINI puMep: « ABTOMOOWIN
TMO/IAI0TCSI HAHMMATEITIO €XeTHEBHO B Havasie paboyero JHs 1 1o
OKOHYaHWMH pabOThI BO3BPAIIIAIOTCS B rapaxk Haitmoyatens. .. Ha-
HMMATeJTb, BO3BpaIliasi aBBTOMOOWIIH, TPEJOCTABIISIET HAlMOyIaTe-
JI0 TIPaBO BJIAJIETh MU, O3 IpaBa MOJIb30BaHUA. ABTOTpAHC-
MOPTHOE TMPEANPUSATHE YACTUYHO COXPAHSIET MPaBO BJIAJCHUS
ABTOMOOWJISIMU B TIEpUOJT IEWCTBUS TOTOBOpA. .. He siByisiercst
9TO YCJIOBUE HAPYIIAIOIIUM CYIIECTBEHHYIO YepTy apeH bl — JIU-
IIEHNe HAaHUMATeJIsl BIaJeHHUs . . .» >

[To muenuio E.B. BaBunvHa, B JaHHOM IpUMepe «He HaOImo-
JIaeTCsl pa3pblB MIPABOMOYMI BJIAJCHUS U MOTb30BAHUS, HATUIIO
UX MOJIHAsA KOHI'PY3IHTHOCTb. Koraa apenaatop nmpunapkoBbiBaeT
aBTOMOOWJIb B Tapax apeHjaojaTeNsi, «yTpaunBasi (hakTHIecKoe
TOCIIOJICTBO Ha/Jl BEILbI0», OH JIMILIAETCS B COOTBETCTBYIOLIUI MO-
MEHT ¥ BO3MOKHOCTH TOJB30BaHUS UM. Takum 0Opa3om, KOH-
CTUTYTHBHBIN 3JIEeMEHT JOrOBOpa apeH bl yrpaunBaetcs. Cneno-
BaTeJIbHO, IOTOBOP apeH bl TEPSIET CBOIO MTPAKTUYECKYI0 3HAUU-

35 Jlesercon J.C. VYkasz. cou. C. 12-13.



MOCTb | ITPABOBYIO POJIb» .

Kak u3BecTHO, BilajieHHue TPAHCIOPTHBIM CPEICTBOM — 3TO
(bakTrueckoe oOnmamaHue WM, WIM TPeAOCTaBJICHHAs 00Jaa-
TEJI0 BO3MOKHOCTb HEMOCPEACTBEHHOTO BO3JCUCTBUS HA HETO,
YCTaHABJIMBAIOIIAsI TOCHIOJCTBO JIMIIA HAJ TPAHCIIOPTHBIM Cpe/I-
crBom. [lonb3oBanue — yrorpediieHre, MPUMEHEHUE, UCTIONb30-
BaHUE TPAHCIIOPTHBIX CPE/ICTB B COOTBETCTBUHU C MX MpeJHa3HA-
YEeHHUEM.

Takum 0Opa3om, ITPaBOM BJIAJICHHUS 1 MOJIb30BaHUS 00JIa1aeT
TOJIKO COOCTBEHHUK (apeH/I0aTelh) TPAHCIIOPTHOTO CPEJICTBA.
Ha Ham B3m1s1/1, apeHaaTop MOXeT 00JiajaTh Kak MpaBoOM Bpe-
MEHHOTO TOJIb30BaHMsI, TaK U MPABOM BPEMEHHOTO BJIaJeHUs U
TMIOJIb30BaHUS OJIHOBPEMEHHO B 3aBUCUMOCTH OT cuTyaruu. Ha-
npuMep, TypucTuueckas pupma apeHayeT y aBUaKOMITAaHUM ca-
MOJIET C SKHIaXeM JIsl IEPEBO3KU MacCaXXMPOB B MECTa OT/IbIXA.
B nanHOM ciyvae apenjaTopy rnepeaaeTcs MpaBo BPeMEHHOrO
TMOJIb30BaHUSI TPAHCTIOPTHBIM CPEICTBOM, IPaBa KOMMEPYECKON
9KCIUTyaTallMy TPAHCTIOPTHOTO CPEACTBA, HO HE MPaBO BJIa/IEHUS,
TaK Kak JaHHOE MIPAaBO OCTAETCs 3a APEHI0/IaTeIeM, KOTOPBIH CO-
XpaHsieT KOHTPOJIb HaJl WieHaMH dKunaxa. [[ins Hux obs3aressb-
HBI paCTIOPsKEHUS apEHI0ATENSI, OTHOCAIINECS K YITPABJICHUIO
TPAHCIOPTHBIM CPEACTBOM U €r0 TEXHUUECKOW IKCIUTyaTalIUH.

AHaJIOTUYHYIO CUTYAIMIO MOXHO HAOJIO/IaTh U B 3apyOeKHOM
3aKOHOJATENILCTBE, a UMEHHO B ['paskiaHckoM Komekce YKpau-

3% Baguaun E.B. Ocy1iecTBieHNe TIPaB U UCTIOIHEHUE 0OS3aHHOCTEH 10 JOrOBOPY
apeH/ipl TPAHCTIOPTHBIX cpencts. M., 2009. C. 7.



Hel (manee — 'K Ykpaunsr)?’. B Hem HeT orpenesieHusT apeH Ibl
TPAHCIIOPTHBIX CPEICTB KaK C SKMIIAXEM, TaK U Oe3 IKUMaxa.
OnHaKO HEOOXOIUMO MCXOAUTh U3 OOIIEro ONpe/e/ieHUs JI0TO-
BOopa HariMa (apeHpl). Tak, cormacHo cr. 759 I'K Vkpaunsl no
JIOrOBOPY HaiiMa (apeH/Ipl) HalMOoIaTe b MepeaaeT Win 00s3yeT-
cs mepeaTh HAHUMATEIO0 UMYILIECTBO B MOJIb30BAHUE 3a TUIATY
Ha ornpe/ie/IeHHbIN CpoK. VI3 JaHHOTO onpeiesieHus ClieyeT, YTo
apeHyeMOe UMYILECTBO MEPEJAeTCsl JIUIIb BO BPEMEHHOE I10JIb-
30BaHUeE, T.€. APEHIaTOP MOTYyYaEeT MPaBo B TEYEHUE ONPEHESIeH-
HOT'O BPEMEHH MOJIb30BaThCsl UMYIIIECTBOM, HE BJIaJesl UM.
BaxxHO OTMETWTb, UYTO WHCTUTYT apeHIbl TPAHCHIOPTHBIX
CPEJICTB BbljIeJIEH B camocTosTe bHbIN naparpad (§ 5 . 58) 'K
VYkpaunsl. K Tomy xe 3akonHogarens B 1. 3 cr. 798 I'K Vkpa-
WHBI TPEIOCTABISIET CTOPOHAM BO3MOXKHOCTH JOTOBOPUTHCSI O
MPeIOCTaBICHUH HaliMo/IaTeJieM HAaHUMATEI0 KOMILJIEKCA YCITyT
111 oOecneyeHr s HOpMaJIbHOTO UCTIONTb30BAHU I TPAHCTIOPTHOTO
cpeactBa. Tak, 4OroBOpoM HailMa TPAaHCHIOPTHOTO CPEACTBA MO-
KeT ObITh YCTAHOBJICHO, YTO OHO TIepEeIacTCsl BHAEM C SKUIIAKEM,
ero oociyxuBaomuM (1. 2 cr. 798 'K Ykpaunst). CormacHo 1.
1 cr. 805 I'K Ykpaunsl ynpasjieHUe TPAHCIIOPTHBIM CPEICTBOM
Y €ro TEXHUYECKas KCILTyaTalisl OCYIIECTBIISIIOTCS SKUTTAKEM.
OpHako ecii CTOPOHBI 3aKJII0YAIOT TIOTOBOP apEeH[Ibl TPAHC-
MIOPTHBIX CPEICTB 0€3 IKUIaKa, TO 0OSA3aHHOCTU IO COMEpXKa-
HUIO TPAHCIIOPTHOI'O CPE/ICTBA BO3JIaraloTcsl Ha HaHuMatess (II.
I cr. 801 I'K Vkpaunsr). CnenoBarensHo, HopMbl ['K Ykpau-

37 I'paxxnanckuil kopeke Ykpaunsl. Xapbkos, 2010. C. 212.



HBI HE PEryJMPYIOT OTHOIIEHUS] CTOPOH OTHOCUTEIBHO BHIOOpA
YCIIYT B JOTOBOPE, T.€. CTOPOHBI MOTYT 3aKJIIOYUTh JOTOBOP JIMOO
C MPEAOCTABJICHUEM YCIYI SKMIAXa, KOTOPbIE BKJIIOYAIOT B Ce-
051 yCIIyTH IO YIIPABJICHUIO U TEXHUYECKOW IKCILTyaTalluu, MO0
6e3 HUX. YCIIyT# TOJBKO MO YIIPABJIEHUIO WU TOJBKO MO TEXHU-
YECKOM IKCIUTyaTally TakKe He IpeaycMoTpeHsl B Hopmax ['K
YKpauHsl.

B mopckom mpase B cT. 198 KTM P® Takxke comepxur-
csl onpeesieHre 1oropopa ¢gppaxtoBaHusi Ha Bpems. [lo moro-
BOpPY (ppaxTOBaHMS CyJHA HA BpeMs (TauM-4apTep) CydoBJajae-
Jer; 00s13yeTcs 3a 00yCIIOBIEHHYIO TIaTy ((ppaxT) MpeaoCTaBUTh
(ppaxToBarteno CyIHO U yCIyTY YIEHOB SKUIaka CyJHa B MOJb-
30BaHUE HA OIpPEJIENIEHHBIN CPOK J1JIs1 IEPEBO30OK I'PY30B, Macca-
JKUPOB W JJI1 UHBIX LIEJIE TOPrOBOTO MOPEIUIABAHUA.

A.I'. KannuH cuuTasl, 4T0 HAa OCHOBaHUM 4YapTepa MpaBoOMO-
YK€ BJIaJEHUs CYJHOM WJIM €0 YacThi0 HE IEPEXOJUIIO OT (ppax-
TOBUIMKA K (ppaxToBaremo. Kanuran cyaHa u Bce OCTajibHbIE
YJIeHBl KUNAXa HA TMPOTSHKEHUH BCEro perica ObLIM MOJ4YHHeE-
Hbl (ppaxTOBIIMKY. Yepe3 HUX NMOCIECAHUN OCYILECTBIISUI Bja-
JEHUE CYIHOM, He pa3jieniss 3TOro NpaBoMouus ¢ paxToBare-
nem. [Ipenocrasisisi cya0Bble IOMEIIEHUS 151 pa3MEILEHUSs IPy-
32, (PpaxTOBIIMK HE TEPSUI TPABA BIAJCHUS STUMHU [IOMEILECHU -
mu8. B OTBEEHHBIX /151 IEPEBO3KH MOMEIIEHUSIX TPY3 pa3Me-
nasics no yemorpenuio kanurana (ct. 132 KTM CCCP). Takxe

38 Cw.: Kaanun A.T. Yaprep (mpupona, CTpyKTypa OTHOLLEHUI, CONOCTaBJIEHHUE CO
CMEKHBIMU MOPCKUMHM JoroBopamu). M., 1978. C. 25.



aBTOp OTMEYaJl, YTO KOMMEpUYECKask KCILTyaTalsi Cy/iHa eCTb He
YTO MHOE, KaK peajv3alus paBoOMOYMs M0JIb30BaHUS UMYIIE-
ctBoM. TTockobKy Ipy MepeBO3Kax Ha YCJOBUSIX YapTepa KOM-
MepuecKas IKCIUTyaTalusl Cy/IHa OCYILECTBIIsIacCh (PPaxTOBIIK-
KOM, TO, CTaJIO OBITh, MY IPUHAIEKAIO U TIPABO MOJIb30BAHMUS
CyTHOM™.

Ha Hai B3r1s1/1, XOTSl B JaHHOM CTaTbhe M TOBOPHIIOCH JIMIIIb O
npaBe NoJIb30BaHUs (ppaxToBaTeIeM JAHHBIM CYIHOM, OH TaK:Ke
o0najan ¥ MpaBoOM BIAJIEHUs HA JAHHOE TPAHCIIOPTHOE Cpefl-
CTBO. B COBpeMEHHOM 3aKOHOJATENBCTBE, B YACTHOCTU B II. | CT.
206 KTM P®, roBoputcs, 4TO KaluTaH CyqHA U JPyTrye WICHbI
9KUIMAaXa Cy/IHA NOIYUHSAIOTCS paclopsKEHUsIM CyJOBIIaIeNbLIa,
OTHOCSIIIMCS K YIIPABJIEHUIO CYTHOM, B TOM YHCIIE K CYI0BOX-
JEHUI0, BHYTPEHHEMY PaclopsAKY Ha Cy[JHE U COCTaBYy KUMAKA
cynHa. OIHaKO COMIACHO TI. 2 YKa3aHHOW CTaThU JJISI KaluTaHa
Cy[HA M JPYTMX WIEHOB KUIaXa CyJHa 00s3aTeIbHbl Pacropsi-
KeHUsl (ppaxToBaresis, Kacalolrecs KOMMEpPUECKON IKCILTyaTa-
1y cygHa. Hampumep, BBIOOp OPTOB 3ax0/1a CyAHA, B YaCTHO-
CTH TIOPTOB TIOTPY3KH U BBITPY3KH, OTHOCHUTCSI K 00JIACTU KOM-
MEpUYECKOI 3IKCIUTyaTalluy CyAHa U MO3TOMY OCYIIECTBIISETCS
(ppaxroBarenem.

Takum 06pazom, apeHaaTop o01agaeT Kak MpaBoM MOJb30Ba-
HUS (TaK KaK UCIIOIb3YET CYJHO IO €ro Ha3HAYEeHUIO), TaK U Mpa-
BOM BJIQ/IEHUs] HA JAHHOE TPAHCIIOPTHOE CPEJICTBO.

3 Cm. tam xe. C. 26.



B Bozaymnom kopekce P® (manee — BK P®)* ne conep-
JKUTCS IOHATUS «apPEH/a TPAHCIIOPTHBIX CPE/CTB C IKUIAKEM»,
TOJIBKO JIOTOBOP (PpaxTOBaHMS BO3AYIIHOIO Cy/IHA (BO3AYIIHBIN
yaprep). Tak, cornacHo cr. 104 BK P® no noroopy dpax-
TOBaHMS BO3AYIIHOIO CyJHA (BO3LYIIHOMY 4YapTepy) OHa CTO-
poHa ((ppaxTOBIIMK) 00s3yeTCs MPENOCTaBUTh JPYrol CTOPO-
He ((paxToBaresio) 3a IJIary [Jis BBIIOJHEHUS] OJHOTO WJIU
HECKOJIKMX PEMCOB OIHO WJIM HECKOJIBKO BO3YIIIHBIX CYHOB JIU-
60 yacTb BO3/YIIHOTO CYJHA JUIsl BO3AYIITHONM MEePEeBO3KH Macca-
KUPOB, Oaraxa, rpy30B WU TTOYTHL.

XOTs1 MHOTME aBTOPbl CUMTAIOT, YTO apPEeHAAa BO3YIIHOIO
CyJHa OCYILECTBIISIETCA MO JOTOBOPY (PpaxToBaHMs (BO3LYII-
HbIIA yapTep)*!, JaHHBINA JOrOBOP ClIeyeT OTUYaTh OT JOroBopa
apeH/1bl TPAHCIIOPTHBIX CPEJCTB (ApPEH/Ibl BO3AYIIIHOTO CY/HA) C
SKUTAKEM.

ITo noroBopy apeHabl BO3AYIIHOE CYJHO IOCTYIaeT BO BJla-
JEHUE U MOJIb30BAHUE APEHAATOPA, KOTOPbIN Yallle BCETO CTaHO-
BUTCA ero 3kcrutyatanToMm. I1o forosopy ppaxTtoBaHus BO3LyII-
HOT'O Cy/IHa (BO3/1yILLIHBIM YapTep) SKCIUTyaTaHT BBICTYIAET (ppax-
TOBIIMKOM. PpaxToBaresb e JOBOJIBHO YaCTO HE ABJIAETCA HU
Nacca)kupoM, HU TPy300TIIpaBUTENIeM, HU IPy30Moydaresiem 42,

40 Cm.: Bosnymnsiil kogeke Poceniickoit ®enepanuu: PenepaibHblil 3akoH oT 19
Mapta 1997 r. Ne 60-03 // C3 P®. 1997. Ne 12. Cr. 1383 (c mocnen. usm.).

4o, Hanpumep: [lanxuna I'.C. [JoroBop apennpl // Xo3saicteo u npaso. 2003.
Ne 7. C. 29.

2 Cm.: Kommenrapuii k BozgymHomy konekcy Poccuiickoit ®epeparmu (nocrareii-
Hbii) / Ton pen. A.W. TpasaukoBa. M., 2009. C. 178.



MHorue aBTopbl cuuTtaioT, 9to cT. 104 BK P® oObeaunser B
OJHOM JIOrOBOpE (ppaxTOBaHMS BO3IYIIIHOTO CyQHA 1B IOTOBO-
pa, mpaBoBasi MpUPOJa KOTOPBIX pa3ivyHa. Peub uaer o6 apeH-
ne (ppaxToBaHUM HA BpeMS), KOrJja MMEET MECTO MPEeA0CTaBJIe-
HUE apeH0/aTesIeM apeH/1aTOPy BO3YIITHOIO CyHA /1JIsI BHIIION-
HEHMs1 OJHOrO WJIA HECKOJIbKMX percoB. Eciu ke nMmeer Mecto
MPEIOCTABJIEHUE YaCTH BO3YIIIHOIO CyJHA /JIs1 BO3YIITHOM I1e-
PEBO3KM Ipy30B, Oaraka MacCakMpoB WU MOYTHI, TO 9TO JOT0-
BOp yaptepa (mepeBo3Km)*.

B sToM citydae «ecnu 3akoHOAaTeNb IEUCTBUTEIbHO CTPEMUT-
csl K OObeUHEHUIO YKa3aHHBIX JIOTOBOPOB, TO penakius cT. 104
BK P® BcTynaer B npoTuBOpedre He TOJBKO €O CT. 787, HO U co
cT. 632 'K PD*».

B KBBT P® Ttak:xe He conepKUTCsS NOHATHS «apeHaa TPaHC-
MIOPTHBIX CPEJICTB C SKUTIAKEM>», UMEIOTCSI TOJIbKO OOIIHE TI0JI0-
KEHUS.

B ®epepansrom 3akoHe ot 10 auBaps 2003 r. Ne 17-03 «O
KEeJIe3HOIOPOKHOM TpaHcropte B Poccuiickoit ®eneparim» 4
TaKXke HeT MOHATUSI U OCOOEHHOCTEW JO0roBOpa apeH bl TPaHC-
MOPTHBIX CPE/CTB C SKUMAKeM, OfHako B M. 1 cT. 12 cka3aHo,

B Cwm, Hanpumep: Amasn C. Kanuduuupyoomuye NpU3HaKU JOrOBOPa apeH[Ibl
TpaHcnopTHbIX cpencts // 3akoH. 2000. Ne 11. C. 79-82; bpaeunckuii M.H., Bumpsn-
ckuii B.B. [loroBopHoe 1paBo. JloroBopsl o mnepenade umyiectsa. Ku. 2. 4-e uzn.,
crep. M., 2002. C. 291.

4 Cm.: Ananvesa A.A. [IpaBoBoe perynupoBaHue BO31yUIHOrO (ppaxToBanus. Ca-
paros, 2013. C. 11.

45 C3 Pd. 2003. Ne 2. Cr. 169 (C nociest. usm.).



YTO TMEPEBO3UMK MOXKET BJIAJIETh XKEJIe3HOIOPOKHBIM ITOIBUK-
HBIM COCTaBOM JIJIs1 OCYITIECTBJICHUSI TIEPEBO30K Ha TpaBe COO-
CTBEHHOCTH WJIM UHOM TipaBe. [lof ciioBamu «MHOE MpaBO» MOXK-
HO TIOHUMATh Y TIPaBO apeH/Ibl TI0 COOTBETCTBYIOIIEMY JOTOBO-
py*.

®enepanphpii 3ak0H 0T 8 HOsOpst 2007 1. Ne 259-93
«YcTaB aBTOMOOMJIBHOTO TPAHCIIOPTa U TOPOJCKOTO0 Ha3eMHOTO
NEKTPUUECKOrO TPaHCHOPTa» (Jlajee — YCcTaB aBTOMOOMIIBHO-
'O TPAHCIIOPTa ¥ TOPOJICKOTO HA3eMHOTO IEKTPUIECKOr0 TPaHC-
nopta)*’ TakKe He COIEPKUT HOPM, KACAIOIIUXCS apPEH/Ibl TPAHC-
MIOPTHBIX CPEJICTB C SKUIMAKEM.

OTcyTCcTBHE paccCMaTpUBaeMbIX HOPM SIBJISIETCS CYIIIECTBEH-
HBIM HEJJOCTaTKOM HOPMAaTHBHBIX aKTOB B (DOPMHUPOBAHMH, TTPa-
BOBOM MOJICJIMPOBAHUU U PETYIMPOBAHUU MOTEHIIMAIBHO BO3-
MOJKHBIX WJIM CKJIaJBIBAIOIIUXCS APeHIHBIX OTHOIIEHHH, OCO-
OCHHO aKTyaJIbHBIX Ha Tarle YBEJIUUEHHUS KOTUYeCTBA CYOBheK-
TOB — KOMMEPYECKHUX TMOJTb30BaTeIell COOTBETCTBYIOIINX TPAHC-
TIOPTHBIX CPEICTB*.

Ha namn B3risii, MHCTUTYT apeH/ibl TPAHCIIOPTHBIX CPEJICTB C
SKUIMaKEM HarisiiHO oTpaxkaercs B ¢T. 606 'K P®. [1o noroso-
Py apeHibl (MMYILECTBEHHOIO HaiiMa) apeHaoaaTesb (HaimMoaa-

4 Cwm.: Em B.C. JloroBop apeHIbl TpaHCIIOPTHOTO cpenctia: [TpodnemMsl Teopuu 1
NpaKTHKY puMeHeHust // OCHOBHBIE TIPOOIeMBbI YyacTHOro npaga: Co. cT. K 100ueto
II-pa opuji. Hayk, ripod. A.JI. Makosckoro. M., 2010. C. 104-120.

47 C3 Pd. 2007. Ne 46. Cr. 5555 (c mocnen. u3M.).

* Cm.: Basuaun E.B. Ocy1iecTBIeHNE TIPaB U UCTIONHEHNE 00S3aHHOCTEH 110 JI0TO0-
BOPY apeH/ibl TpaHCHIOPTHBIX cpeacTs. C. 18.



TeJIb) 00SI3yeTCsl MPEJOCTaBUTh ApEeHJATOPY (HAHUMATEITIO) UMY-
LIECTBO 3a IUIaTy BO BPEMEHHOE BJIAJICHUE U MOJIb30BaHUE WU
BO BpEeMEHHOe TMoJb30BaHue. Kak ObUIo ommcaHo BHIIIE, TPaHC-
MIOPTHOE CPEJICTBO C IKUIMAKEM MOKET MPEAOCTABIATHCS KaK BO
BPEMEHHOE BJIICHUE U MIOJIb30BAHUE, TAK U BO BPEMEHHOE IOJIb-
30BaHUE B 3aBUCHMOCTU OT (POPMHUPYEMBIX MPABOOTHOLICHUN.
Harnpumep, eciu OO0 «Maructpaiib» apeHayeT aBTOMOOWITb C
9KUIAXKEM 17151 IEPEBO3KU I'PY30B Ha JUIUTENIbHBIN CPOK U TIOCIIE
OKOHYaHMs padovero JHS BOAUTENb CTABUT TPAHCIIOPTHOE CPe/l-
CTBO B rapax apeHaTopa, TO 34€Ch MPOCIIEKUBAETCS KaK IIPaBO
BJIQJICHNS, TaK M MPaBO IOJIb30BAHUS aPEHIATOpA, 4 €CJU JaH-
HOE€ TPaHCIIOPTHOE CPEACTBO BO3BPAILIAETCS B apaxk apeH10/1a-
TeJisl, TO y apeHJaTopa BO3HUKAET TOJILKO MPaBO IMOJb30BAHMS
JAHHBIM TPAHCHIOPTHBIM CPEJCTBOM.

Takum o6pazom, nosnoxenue cr. 606 'K PO naubonee nosn-
HO Y TOYHO OTPa)aeT MOHSATHE «I0TOBOP apeH/1bl TPAaHCIIOPTHBIX
CPEJICTB C KUMaxemM». B CBA3M ¢ 3TUM HEOOXOIUMO BHECTH I10-
npaBky B cT. 632 'K P® u ykazare, 4T0 apeHoAaTesb Mpeio-
CTaBJISIET APEHIATOPY TPAHCIIOPTHOE CPENICTBO 32 IJIATy BO Bpe-
MEHHOE BJIA/ICHUE U NIOJIb30BAHUE UM BO BPEMEHHOE T0JIb30Ba-
HUE U OKa3bIBAa€T CBOMMMU CUJIAMU YCJIYTH MO YIPaBIEHUIO UM U
IO €r0 TEXHUYECKOW IKCIUTyaTall1H.

Kak yxe oTmevasnoch, 3aKOHOAATENb BBIIEINJ TOJIBKO ABa
NO/IBU/A apeH/Ibl TPAHCIIOPTHBIX CPEACTB: C IKUMAkKEM U 0e3
Hero. [lo muenuio E.B. BaBwinHa, B 10roBope apeH/ibl TpaHC-
MIOPTHOTO CPEACTBA C KUIAKEM MOXHO BBIJEIIUTH JOTOBOPHI C



YCJIOBUSIMH TEXHUYECKOTO OOCITYKUBAHUSI M TIOTOBOPHI 0e3 TeX-
HUYECKOTO 00CTyKMBaHUsI (JIUIIB C MPEJOCTABIIEHUEM YCIYT TIO
yIPaBJIEHUI0), aHAJIOTUYHO B IOTOBOPE apeH bl TPAHCIIOPTHOTO
cpeacTBa 0e3 FKkuMnaxa — 0e3 MpeI0CTaBIeHU s TEXHUUECKOTO 00-
CITy’)KMBaHUS U C IPEAOCTABJIEHUEM YCIIYT 10 TEXHUUECKOMY 00-
CITy’)KMBaHMIO (HO Oe3 IPeA0CTaBICHHsI YCIYT 110 YITPABJICHUI0) *°.
ABTOp OTMEUaeT, 4YTo «0OO3HAUYEHHbIE TIABHBIE COIEpKATEIIb-
HbI€ YCJIOBMSI, pa3rpaHUUYMBAIOIIME JIBA BUJIA JIOTOBOPA apeH/Ibl
TPAHCIIOPTHBIX CPEJCTB, MO BCE BUIUMOCTU, MOTYT KOMOWHHM-
POBaThCS CTOPOHAMU UCXOA A U3 KOHKPETHOM IIPAKTUYECKOU 11e-
JecooOpa3HocT U HeoOxomumocTu» . OnHako E.B. BaBuimH
CTaBUT Tiepe/l HaMU U TIpoOIeMy MpUMEHEHUs] CTOPOHAMU BbI-
JICJIEHHBIX TOJIBUJIOB JIOTOBOPA APEH/Ibl TPAHCIIOPTHBIX CPEJICTB,
T.€. BOHUKHET BOMPOC: KAKUMU MOJIOKEHUIMH, B ToM unciie ['K
P®, HeoOXOIMMO PyKOBOICTBOBAThCS MpH 3ToM?3! Besib HU 110-
noxenus 'K PD, HU 1o1okeHn s MHBIX HOPMATUBHBIX aKTOB HE
PETYJIMPYIOT IaHHbIE MOBUIbI TOTOBOPA.

B I'paxnanckom komekce PecnyOmukum Kazaxcran (mamee —
I'K PK) ot 27 nexadpst 1994 1. Ne 269-X1I°? BbiIe/ICH B OT/ICITb-
HyI0 T71. 29 § 5 «JloroBop apeHibl TpPaHCHOPTHBIX CpencTB». OH

* Cwm.: Basunun E.B. JloroBop apeH/ib! TPaHCIOPTHBIX CpeiCTB // M3BecTus By30B.
IMpasosenenue (CI16.). 1999. Ne 2. C. 148-155.

9 Basuaun E.B. Ocy1ecTBIeHNe TIPaB ¥ UCTIOJHEHUE 00S3aHHOCTEH 10 OrOBOpPY
apenjibl TpaHcnopTHeIX cpeacts. C. 10.

S Cm. tam xe. C. 11.

32 I'paxmanckmii koneke Pecryomuku Kazaxcran ot 27 nekaopst 1994 r. Ne 269-XI11
(O6mas u Ocobennas yactu). Aiamarst, 2002.



Tak ke, Kak 1 B 'K P®, germrca Ha IBa BHAA: C SKUIIAKEM,
T.€. C MPEAOCTABJIIEHUEM YCIIYT IO YIPABJIEHUIO U TEXHUYECKOU
9KCILTyaTalliy TPAHCIIOPTHOTO CPEJICTBA U 0e3 SKMIaxa — 0e3
MPEIOCTaBIEHUSI YCIIYT MO YIIPaBJICHUIO U TEXHUUECKOUN IKCILTY-
ataiuu. Tak xe, kak 1 B 'K P®, B 'K Ykpaunsl, HUKakux noj-
BUJIOB JIOTOBOPOB APEH/IbI TPAHCIIOPTHBIX CPEACTB C IKUMAKEM U
6e3 sxunaxa B 'K PK He mpenycmoTpeHo, uTo, Ha Halll B3IJIsi,
HeJb3s1 OCTaBUTh Oe3 BHUMaHus1. XoTs B cT. 594 I'K PK nmponu-
CaHoO, YTO apeH/ia TPAHCIIOPTHBIX CPE/ICTB Oe3 KUIaKa IMOTIH-
HsIETCsI OOIIUM TTOJIOKEHUSIM KOJIEKCa O JIOTOBOPE UMYIIECTBEH-
HOTO HaMa, a J1JIs apEH/1bl TPAHCTIOPTHBIX CPEJCTB C SKUMAKEM
MPe1yCMOTPEHBI CelMalibHble HOPMbI TaHHOrO Konekca; 3To He
pemaer npoodiemy, o koropoi ruiier E.B. BapwivH, a umeH-
HO OTCYTCTBHE HOPM, KOTOpbIe OyIyT peryJampoBaTh yKa3aHHbIC
MOJBUBI TOTOBOPOB, HAITPUMEP apeH/ly TPAHCIIOPTHBIX CPEJICTB
TOJIBKO C YCJIyTaMu IO YIIPABJIEHUIO.

[To Hamemy MHEHHUIO, JaHHas1 MPoOJieMa Hallljla CBOe pellie-
Hue B 3akoHoaarenbeTtBe CHIA. B I'paxknanckom konekce Jly-
nsuanbl 1988 r.5% (nanee — 'K JlynsuaHbl) He BbIjIe/IEHBI B OT-
JIeJIbHBIN naparpad J0roBOpbl apeH/ bl TPAHCIIOPTHBIX CPEJICTB C
SKUTIakeM M 0e3 Hero. JlaHHbIe BUIBI OTOBOPA PETYIUpPYIOTCS
obmumu HopMamu 00 apeHze. Tak, cormacho cr. 2751 TK Jly-
W3MaHbl apeHI0[aTesb TapaHTUPYET apeHIaTopy, YTO Belllb CO-
OTBETCTBYeT IIeJIH, JIsI KOTOPOi OHa Obljla apeHI0BaHa, U HE CO-

33 Louisiana Civil Code: Acts 1987, Ne 124, § 1, eff. Jan. 1, 1988 // http://
legis.la.gov/lss/ Iss.asp? folder=67 (Ilep. Ham. — Asm.).



JEePKUT HEAOCTATKOB WU 1€(PEKTOB, NPEMATCTBYIOLUIMX UCIIOb-
30BAHHUIO IAHHOM BEIIIA B COOTBETCTBUM C LIENbI0. Takxe npenry-
CMOTPEHO, YTO €CJId BO BpEeMsl JIOTOBOpa apeHbl Belllb TpeOy-
€T PEeMOHTa, KOTOPBI HE MOXKET ObITh OTJIOKEH JI0 OKOHYAHUSI
CPOKa apeHJHOr'0 IOr0BOPA, ApeH 10/1aTelIb UMEET MPaBo CAENaTh
PEMOHT, JTa)e eCJIA ITO MPUHOCUT apeHIaTOPY HEeyI0OCTBO WIIH
JIMIIIAET €ro mpasa NoJIb30BaHUs BEIIbIO. B TakoM ciyuae apeH-
JaTop MOXET MoTpe0oBaTh YMEHbIIIEHUsI apEeHTHON IJIaThl WK
pacTOpXKeHHsI JOroBOpa apeH bl B 3aBUCIMOCTH OT BCEX 00CTOsI-
TEJIbCTB, BKJTIOYAst OIMUOKY KaK/I0W U3 CTOPOH WJIA OTBETCTBEH-
HOCTb 32 PEMOHT, €ro MPOAOJKUTEILHOCT (cT. 2693 'K Jlynzu-
anbl). Takum 06pa3oM, apeH10[aTesb B TeYeHUE BCEro CpPOKa J10-
rOBOpPAa apeH[Ibl TPAHCIIOPTHOTO CPEJICTBA JOJIKEH 00eCTIeunBaTh
€ro HOPMAJIBHYI0 U 0€30MacHYI0 SKCILTyaTaluio, a TaKXkKe OCy-
HIECTBJIEHUE TEKYILETrO Y KaMTAJIbHOTO peMOHTa. Takxke npey-
CMOTpEHBI CIy4au, KOIja apeHIaTop caM MPOU3BOAUT PEMOHT
TpaHcropTHOTO cpeacTBa. OH 00513aH BOBMECTUTD YOBITKU, TTPH-
YMHEHHBIE TPAHCIOPTHOMY CPEACTBY TPETBUMM JIMIIAMU IO MX
BuHe (c1. 2692 I'K Jlyusuansl). I3 3TOrO Ciieayer, 4to MOXHO
(popmasibHO pa3feuTh JOrOBOP ApEHAbl TPAHCIIOPTHBIX CPEICTB
C MIPEJOCTaBIEHUEM YCIIYT M0 TEXHUUYECKOU KCILTyaTaluu 1 0e3
Hee.

Takke B r1aBe 00 apeHjie, B 4aCTHOCTU B 1. 2 cT. 2745 TK
Jlyu3uaHsl, NpenycMOTPEHO, YTO Kypbephbl U JIONOYHUKHU CAAIOT
CBOU YCJIyTM BHAaeM [J1sl IEPEBO3KU WU JIOJEN, UM TOBAPOB.
CrnenoBaTebHO, MOKHO 3aKJIIOYWTHh JOTOBOP ApeHAbl TPaHC-



MOPTHBIX CPEACTB U HaHATh, HATPUMEP, YCIYTU JIOOUHUKA 11
yripaBieHusi cygHoM. Takum o6paszom, 3akoHogateabcTeo CIITA
HAIJISHO JJEMOHCTPUPYET, YTO MOKHO 3aKJTIOUMTh JIIOOOW BUJ U
MOZIBU]L JOTOBOPA apEeH/Ibl TPAHCIIOPTHBIX CPECTB KaK JOrOBOP
apeHbl TPAHCHOPTHBIX CPEJCTB C MOJHBIM KOMILJIEKTOM YCIIYT,
T.€. C YCJIyIraMU MO YIPABJICHUIO U TEXHUYECKON SKCIUTyaTalluu
WM TOJIBKO C YCIIYraMu MO YIIPaBJIEHUIO, UM TOJIBKO C YCIyra-
MU IO TEXHUYECKOW SKCIUTyaTalluy, Wik Oe3 MpefoCTaBIeHus
Takux yciyr. V3 3Toro cieayer, 4To CTOPOHbI CAMU OTNIPEENSIOT
TaKue YCJIOBHUsl 3aKJII0OYEHHUs IOTOBOPA, KOTOPBIE [IJIs1 HUX Hau-
Oosiee yIOOHBI.

Ecmu cpaBuuth aeictByonmil ['K PO ¢ I'paxpaHckum ko-
nexkcomM PCOCP 1964 r. (manee — 'K PC®CP)>*, To MOXHO OT-
METHUTh, YTO JOTOBOP apEH[Ibl TPAHCIIOPTHBIX CPENCTB HE ObLI
BbIJIEJIEH B OTJICNIbHBINA Tlaparpad), a peryimpoBajics OOIMMMU
HOpMaMK 00 uMyIliecTBeHHOM Haikime. Tak, cormacHo cT. 275
'K PCOCP 1o 1oroBopy MMyIiecTBEHHOIO HaiiMa HalMOAATelTb
00s13yeTcsl IPEIOCTABUTh HAHUMATETIO UMYITIECTBO BO BPEMEH-
HOe MoJb30BaHue 3a 1iaty. B qanHom Kopekce He copepikar-
Cs1 HOPMbI, KOTOpbIE PEryIMpOBAIU Obl MPEeOCTaBIEHIE BMECTe
C TPaHCIIOPTHBIM CPEACTBOM YCIYT MO YIPaBJIEHUIO UM, JIUIIb
HaliMozaTesb 00s13aH MPOU3BOIUTH 3a CBOW CUET KaIUTATbHBIN
PEMOHT C/IaHHOTO BHaeM MMYIIIECTBA, €C/I MHOE He MPeAyCMOT-
peHo 3akoHOM UK JoroBopoM (ct. 284 'K PCDHCP). Dto enuH-

4 I'paxnanckuit kongekc PCPCP ot 11 uions 1964 r. // Benomoctu CHII u BC P®.
1992. Ne 29. Cr. 1689; Ne 34. Ct. 1966.



CTBEHHAas1 0COOEHHOCTD JIOTOBOPA, MOX0Xask Ha OCOOEHHOCTD JI0-
rOBOpa apeH[Ibl TPAHCHOPTHBIX CPEACTB C IKUMAKEM B COBpE-
MEHHBIN NTEPUOL.

Omnako B ct. 634 'K P® B omune ot 'K PCOCP ckaza-
HO, YTO apeH/I0JaTe/lb B TEUEHUE BCEro CPOKa JIOrOBOpa apeH-
JIbI TPAHCIIOPTHOTO CPEJICTBA C IKHIAKEM OOsI3aH TOAJICPKU-
BaTh HaJJIeKaIlee COCTOSIHUE CJAHHOTO B apeH/y TPAHCIIOPTHO-
IO CPEACTBA, BKJIIOYAsA OCYIIECTBIEHUE HE TOJIbKO KallUTaJIbHO-
r'O PEMOHTA, HO M TEKYIIIET0, a TaKXke MPeI0CTaBIATh HEOOXOIH-
Mbl€ MPUHALJIEKHOCTH apeHaaTopy. B cBow odepenp, B cT. 285
I'K PC®CP ckazaHo, YT0O HaHUMATeNIb 00s13aH TOJICPKUBATh
HaHATOE UMYILIECTBO B UCIIPABHOM COCTOSIHUM, TPOU3BOUTH 32
CBOW CUET TEKYIIUIl PEMOHT, €C/Id MHOE HE YCTAaHOBJIEHO 3aKO-
HOM WJIY IOTOBOPOM, Y HECTH PACXO[IbI 110 COAEPKAHUIO UMYIIIe-
ctBa. I3 atoro cineayet, uto B 'K PCOCP Hert pa3aenenus noro-
BOPa apeH/Ibl TPAHCIIOPTHBIX CPE/ICTB Ha JJ0TOBOP apeH/Ibl TPAHC-
MOPTHBIX CPEICTB C MPEAOCTABICHUEM YCIIYT MO YIPABJICHUIO U
TeXHUUYECKOUN IKCIUTyaTaliuy W JOroBop Oe3 takux ycuyr. [Ipy-
T'MMH CJIOBaMU, apeH 1I0[1aTeIb TOJIbKO MPEI0CTaBIISUT TPAHCIIOPT-
HOE CPECTBO U YCIIYTH [0 KalMTaJIbHOMY PEMOHTY. ApeHaaTop
B CBOIO ouepeb JOJKeH ObUT JIMOO caM YIpaBJIsATh TPAHCHIOPT-
HBIM CPEJICTBOM, JIMOO HAHUMATh IKHIIAK U OCYIIECTBIISATh TEKY-
1 PEMOHT, YTO CO3/aBaJI0O MHOKECTBO HEYJJOOCTB JI/Isl apeH/1a-
TOpa 1 MpOOEJIOB B 3aKOHOAATENbCTBE. [109TOMY 3TUX HOPM CTa-
JIO SIBHO HEIOCTATOYHO JIJIS1 PeTYJMPOBAHUsI JAHHOTO BHIA 00sI-
3aTeJIbCTBA B YCJIOBUSIX PACHIMPEHUS IPAB U CBOOO]T yYaCTHUKOB



I'PaXJaHCKO-IIPABOBBIX OTHOILIEHUIA.
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