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IIpeaucaoBue

B oTeyecTBEHHOM IpakJIaHCKOM IpaBe MPOOJIEMBbI 3aIUThI
IPakJAHCKUX TPaB BCerja pa3padaThIBAIMCh SIBHO HEIOCTATOU-
Ho. Ha 310 B 1972 1. 06patun Buumanwue B.I1. ['pubanoB, otme-
TUB, YTO «B LUBUJIMCTUYECKON HayKe BOMPOC O 3allUTe Ipak-
JAHCKMX TPaB C TOUKHU 3pEHHUs] PUHA/IEKAILETO YITPABOMOYEH-
HOMY JIMITy TIpaBa Ha 3aluTy BOOOIIE He uccienoBancs» !. Jlen-
CTBUTENIBHO, B OOJBIIMHCTBE OTEYECTBEHHBIX PadOT UCCIIEMYIOT-
Cs1 BOIIPOCH BO3HUKHOBEHUSI, U3MEHEHHUSI U TPEKPAICHUsT TeX
WIN MHBIX CYOBEKTHBHBIX I'PaXJAHCKUX IpaB, TOrAa Kak OCy-
IIECTBJICHNE U 3aIUTA STHUX MPaB BHI3BIBAET 10 KAKOK-TO HEMO-
HSTHOW MPUYMHE TOPa3I0 MEHbIIe HHTepeca.

Ho u B Tex ciydyasx, Korja npeaIMeToM HU3bICKaHUil Bce ke
CTAaHOBHUTCS 3allUTa [1PaB, UCClIeJOBaHUe BeAeTcss OOBIYHO MPU-
MEHUTENBHO K OTAETbHBIM MpoOIeMaM WK OTIETbHBIM IPaBo-
BbIM MHCTUTYTaM TpaXJaHCKOro rnpasa. B yacTHocTH, Hccre-
AYIOTCSI KOHKPETHBIE CIIOCOOBI 3aIUTHI TIPaB Pa3IMYHBIX BUIOB
NPAaBOOTHOILEHUH (HalpuMep, BEIHO-IPaBoBbIe), JIMOO camo-
CTOATEJIBHO M3YYal0TCS MEPBl OMEPATHBHOTO BO3IEHCTBHS, BO-
TIPOCHI B3bICKAHMSI TIPOIIEHTOB TOJOBBIX, TPOOJIEMBI yAepKaAHUS
u T. 4. OgHako uX pa3paboTKa BHe OOIeil KaHBbI Mpodiema-
TUKM 3aIlUThl IPaB NpU OOOOIIEHUHN JIaeT pe3yJibTaThl, MO00-

'r pubarnog B.I1. OcymecTBieHre U 3amuTa rpaxaaHckux mpas. M.: Craryt (Kiac-
cuKa poccuiickoit muBuircTukn), 2000. C. 105.



Hele ynomrHaeMbiM A.C. IlymkuneiM: «IIpoucmecrsue 3aHu-
MaTesIbHO, MOJIOKEHUE XOPOIIO 3allyTaHo, — HO besbkyp roBo-
puTt Koco, Ho [llapioTTa oTBeuaer KpuBo» («PomaH B mucpmax» ).
JleficTBUTENbHO, aBTOHOMHAS pa3padoTKa OTAENbHBIX MPpoOeM
HE CJIMIITKOM CIIOCOOCTBYET Pa3BUTHIO TEOPUH 3AIUTHI TPk IaH-
CKHX IIpaB B LIEJIOM, BCJIEJICTBME YETO MOCTAaHOBKA W pa3pelie-
HUE €€ BOITPOCOB J0 CUX MTOP IMTPAKTUYECKU HE BBIXOIAT 3a PAMKHU
y4eOHOM JIUTepaTyphl.

Hacrosimuii cOOpHUK MTpU3BaH He «3ajlaTaTh» 0003HAYEHHBIE
JOKTPUHAIBHBIE TIPOOEJbI, HO MPOOYIUTh MHTEpPEC K Mpodiema-
THUKE 3alUThl TPaKAAHCKUX MPaB.

P.S. Ipurnamenre K y4acTHio B TOTOBSIIIIUXCS COOPHUKAX ce-
pun «AHAJIM3 COBPEMEHHOIO MpaBa», a Takxke MH(pOpMaLus O
cOOpHMKaX, paHee BHIIIEANINX B paMKax 3TOW CEpUH, pa3Melnia-
I0TCSl Ha CTpaHulie asp.rozhkova.com

3anath BONPOC aBTOPY KOHKPETHOW CTaTbhU WJIA PYKOBOJAUTE-
JII0 ABTOPCKOTO KOJUIEKTUBA MOKHO IO JIEKTPOHHBIM aJIpecaM,
yKa3aHHbIM B pasfene «KopoTko 06 aBropax» (B HacTOSIIIEM
cOOpHUKe U Ha 0003HAYEHHOW CTPAHUIIE B CETU UHTEPHET).

M.A. Pooxckosa, 0.10.H., sxcnepm Poccuiickoii Akademuu Hayk
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M.A. Po:xxkoBa. HeckoJbKO

3aMedYaHuil IPUMEHUTEIbHO

K crarbe 11 I'pak1anckoro
konekca Poccuiickon ®enepanuu

Cmamus codepocum kommenmapuii k cmamve 11 I pasxcoan-
ckoeo kooekca Poccuiickoti @edepavuuu. Aemop paccmampusaem
aKmyanbHoule nPodAEMbl 3AUUNBL CYOBEKMUBHBIX 2PDAHCOAHCKUX
npas, aHau3upyenm 0COOEHHOCMU 3aufUmbl 2PAXCOAHCKUX NPAs
KAaK UHCIUMYMA 2paicoancKozo npasd.

KimoueBble croBa: 3auuma 2paxrcoancKux npae, KoOMMeHma-
PUL.

Cratbst 11 'K P® «CyneOnas 3amura rpaxkJaaHCKUX IMpaB»
COIEPKUT BCEro ABa KOPOTKUX ad3ama: «1. 3ammry HapymieH-
HBIX MJIM OCHIOPEHHBIX I'PaXJAHCKUX MPaB OCYILECTBIISET B CO-
OTBETCTBUH C TIO/IBEJOMCTBEHHOCTBIO [IEJI, YCTAHOBJIEHHOM IPO-
HIECCYaJIbHBIM 3aKOHO/IATEIbCTBOM, CY[, apOUTPaXHBIN CYJ WA
TpeTeicKuii ¢y (aaee — cyn).

2. 3amura rpaxJaHCKUX MpaB B aIMUHUCTPATUBHOM HOPSi/I-
K€ OCYUIECTBIISETCA JIULIb B CIy4asX, IPeAyCMOTPEHHBIX 3aKO-
HOM. Pelienue, npuHsTOE B QAMUHUCTPATUBHOM MOPSIZIKE, MO-
KEeT OBITh OCIIOPEHO B CYJIE».



Kak npaBuio, 1 KOMMEHTapuu K JaHHOUM CTaThe BechbMa KO-
poTKu. B OONBIIMHCTBE CTydaeB OHU OrPAHUIMBAIOTCS] YTIOMH-
HaHWeM Toro, 4to cT. 11 'K P® 3akpenuisieT npaBuio o ToMm, 4To
CyObeKTHBHBIE I'paXIaHCKHE TIpaBa Mojjiekar Cy1eOHOM 3aluTe
BHE 3aBHCUMMOCTH OT CHELMAJIBHOIO yKa3aHus Ha 310 B 'K PO
Y JAPYT¥X 3aKOHaX, a TAKXKE CCBUIKMA HA TO, YTO CYyJ MOXKET 3a-
HIMINATh KaK HapylIEHHOe, TaK U ocrapvBaeMoe npaBo. Kpome
TOr0, B KOMMEHTapUsIX OOBIYHO TIEPEUMCTISIOTCS OCYIIIeCTBIISIO-
e cyaeOHyI0 3alllUTy OpPraHbl — 3TO CY., apOUTPAKHBIN CyII,
TPETEUCKH CY.

B pamkax Hacrosimedl cTaThu MpeArnoyaraercs pasoOpaTh
HECKOJIbKO aCIEeKTOB 3allUThl FPAKAAHCKUX MPAB, CKPbIBAIOIUX -
Cs 32 CTOJIb KpaTKUMH (hOPMYJIMPOBKAMU 3aKOHA U HEMHOTO-
CJIOBHBIMA KOMMEHTAPHSIMH.



I. O «paBHONIpaBUN» 00BHEKTOB
IPaBOBOM 3alIUTHI — Cy0O'beKTHBHOI'O
rpaskJIaHCKoOro nmpaBa n
OXpPaHsAEMOro 3aKOHOM HHTepeca

B nuteparype HepeKo BCTpeyaloTcs yKa3aH!s Ha 3HAUUTE Tb-
HOEe MHOrooOpasue coluepkaHusi CyObEKTHBHBIX TI'DaXJAHCKUX
npaB. Ho, npunepxusasice nosunuu B.C. Ema, cnenyer npu-
3HaTh, YTO TO MHOT0OOpa3re UCUEPITBIBAETCS PA3HOBAPHUAHTHbI-
MU KOMOMHAIMSIMH Tpex rpaBomounid: (1) npasomouue mpebo-
eanust; (2) npasomouue nHa coocmeermvle oelicmeust; (3) npaso-
Mouue Ha 3auumy npas>.

OueBUAHO, YTO TPEThe MPABOMOUYME — MPABOMOYME Ha 3a-
ATy TpaB (IIPaBO Ha 3AIUTy CYOBEKTHBHBIX T'PaXIaHCKUX
MIpaB) BXOJAUT B KAUECTBE COCTABJISIONIEN B KAKA0E CYObEKTHB-
HOe rpaxaaHckoe npao’. Ho 3To mpaBoMoure HeaKTUBHO U Ha-
XOIUTCS B «PEMITIONIEM» COCTOSIHUM POBHO J0 TOTO MOMEHTA,
KorJa TpedyeTcsl ero peaan3aiusi.

B oreyecTBeHHOM IMpaBe CIIOXWIOCh MHEHHWE, UTO 3alluTa

2 I'paxxmasckoe npaBo: Yueonuk: B 2 . / Iox pen. E.A. Cyxanosa. M.: BEK, 1993.
T. 2. C. 47 (aBrop — B.C. Em).

3 M oGecnieunBas BO3MOKHOCTh MPUMEHEHHs JIMIOM, PaBO KOTOPOTo HapyIIEHO,
Pa3IMYHBIX CPEACTB MPABOBOHM 3auuTHl (cM. moapobHee: Pooswckosa M.A. Cpencra
¥ CIIOCOOBI TIPABOBOH 3aIIUTHI CTOPOH KOMMepueckoro criopa. M.: Bonrepc Kiysep,
2006. C. 19-25).



IpaXJaHCKUX IPaB JI0J)KHA UMETh MECTO B JIBYX CIIydasix, yIo-
MAHYTHIX B II. 1 cT. 11 'K P®. K HMM, Kak M3BECTHO, OTHOCAT:

— HapylIeHHe rPakJaHCKuX MPaB, KOTOPOE paccMaTpuBa-
eTcsl B OOJIBIIIMHCTBE CITy4YaeB KaK nocseamenbcmeo Ha CyObeK-
TUBHOE TPakJAHCKOE MPaBO YIPAaBOMOYEHHOTO JIUIIA JIUOO npo-
mugooeticmsue ynpagoMoueHHOMY ALYy B OCYIIECTBICHUU TTPU-
HaJyIeXKaIIIX eMy TIpaB;

— ocriapuBaHMe IPakJAaHCKHUX MPAB, 0] KOTOPbIM MpPU-
HSITO TIOHUMATb PA3HO2AACUSL CHOPOH 2DANCOAHCKO20 NPABOONT-
HOWEeHUSL 8 OMHOWEHUU UX Npasé U 00S3aHHOCMell, 9TO CO3/a-
€T YIPaBOMOYEHHOMY JIMILY MPENSTCTBUSI B HOPMAJIBHOM OCY-
IIECTBJICHUY MPUHAJIJIEKAIIETO eMy IpaBa’.

[TpakTruecKkn OOIIETPU3HAHHON CTaJjla TIO3MIIMS, COIJIACHO
KOTOPOU 8 omcymcmeue s16H020 HAPYUIEHUST UM OCNAPUBAHUS
npae HeT OCHOBaHMI MOAHMMATh U Bonpoc o 3amuTte. [loatomy
B CUTYallUsX, KOIJ]a YYaCTHUKMA 000pOTa MBITAIOTCSA, B YaCTHO-
cTH, 3a0J1arOBpeMEHHO MOIKPEIUTh MPOYHOCTh CBOETO IMPaBO-
BOI'0 MOJIOKEHUS B YCJIOBUSIX OTCYTCTBHS MOCSTATENIbCTBA HA MX

4 Hapy1iieHre npaB MOKET OCYLIECTBIATHCA KaK IyTeM COBEPILEHUs ASHCTBUA (T. €.
akTHBHas1 (hopMa: HAMpUMEpP, HE3AKOHHOE BIAJEHNE YyKOW Bellblo, HApyIleHHe J0-
TOBOPHBIX 00513aTENILCTB U T. 11.), TaK U MOCPENCTBOM Oe3leicTBuUS (T. €. MacCUBHAs
(opma: B yacTHOCTH, HapyIlIeHHE JOTOBOPHBIX 00S3aTENIBCTB B OOJIBIIUHCTBE CITyYacB
COCTOMT B HEHCTIONTHEHVH TMPUHATON 0OS3aHHOCTH).

3 B 4aCTHOCTH, TAKOTO POJIA PA3HOITIACHS MOTYT BOSHUKHYTh B OTHOIICHUH O0BhEKTa
npaBa (HarpuMep, HECKOJIBKO JIMLL TPETEHIYIOT Ha MCKJIIOUUTEBHOE TIPABO Ha ITPOM3-
BeJIeHHe, OCrapyBast Ipasa Jpyr Jpyra), B OTHOLIEHHUH IIPeAMETa JJOroBopa (Harpu-
Mep, MeXIy CTOPOHAMH JOTOBOPa BO3HUKJIM Pa3HOINIACHS B OTHOIIIEHUH 00beMa 0051-
3aHHOCTEH OIHOI U3 CTOPOH JOroBOpa) U T. II.



MpaBa WJIM OCTIApUBAHUS UX TpaB (MIPEeIbsBIIsis, HATPUMED, UC-
KOBOE TpeOOBaHME O MPU3HAHWU JIOTOBOPA 3aKJTIOUCHHBIM WU
CHIEJIKU — JIEWCTBUTEJIbHOM), UX JEUCTBUS HE MPU3HAIOTCS pea-
JM3alen mpaBa Ha 3aimTy. VIMEHHO B OTHOIIEHUH MOJ0OHBIX
curyaruid T.M. fI6moukoB u nmcan B cBoe Bpemsi: «Cyn He pa-
00TaeT 3ps U Ha BCSIKUI CIrydai !»°

Bmecte ¢ TeM B yCIOBUSX Pa3BUTHSI TPakJIaHCKOTO 000poTa
BO3HHUKAaET BCce OOJIbIIee YHUCIIO CIyvaeB, Korja B 3aluTe Hy K-
JIaeTCsl He HapyIIeHHOE UK OCIapyuBaeMoe MpaBo, HO OXPaHsi-
eMbIil 3aKOHOM HHTepec Jnua ((pu3nuecKoro Wi opuauye-
CKOrO).

Crnenyer crieluajibHO MOAYEPKHYTh, YTO B TIOJOOHBIX CTyYa-
SIX peub UJIET, KOHEYHO, He O BCSIKOM MHTEpece — 3alluTe MOjI-
JIEKUT UMEHHO OXpaHsiemvlii 3aKkoHom (T. €. 3aKOHHbIN) UHme-
pec’. Ho uHTEepec MOXET ObITh U MPOTUBOIIPABHBIM: 3TO UMEET
MECTO, HallpUMep, MPU COBEPIICHUU JICUCTBUI O OCYILECTBIIE-
HUIO IPAKAAHCKUX MTPaB UCKJIIOYUTEIHHO C HAMEPEHUEM TTPUYHr-
HUTH Bpej apyromy juiryS. Kak onpeaenuts, B KaKuX CIydasx

6 ITurt. no: ITonog b.B. MupoBas c/ienka, mpekpaieHue aeia u cyaeoHoe pereHve //
Becrnuk npasa. 1915. Ne 29. C. 842.

! CymecTByeT, BIpodeM, Iiefas Iesia OTe9eCTBEHHBIX aBTOPOB, KOTOPBIE 000CHO-
BBIBAIOT HEOOXOANMOCTh PA3JIMUMs TOHATHS «3aKOHHBII MHTEPEC» M «OXPaHSEMBIH
3aKOHOM UHTEPEC», YIIIABIBASA B 9TOM KaKyI0-TO HAyUHYIO 3HAYMMOCTb 1 MOJIE3HOCTb.

8 PasHoBuaHOCTH 3noynorpedienus npaBom B 'K P® He npencTaBiieHbl HCUEPITbI-
BaOIIMM 00pa3oM: B II. 1 cT. 10 yOMHHAIOTCS TOJBKO UCTIOJIB30BAHKE IPaXIaHCKHUX
MpaB B LIEJSX OrPAaHMYEHUS] KOHKYPEHIIMHU | 370yNoTpedieHne JOMUHUPYIOLIUM T10-
JIO)KEHHEM Ha pbIHKE, a TAKKe COBEpILIEHUE JEeHCTBHUII M0 OCYIIECTBICHHIO ITPUHA/Ie-
JKallero rpapa UCKJIIOUMTENIBHO C HAMEPEHUEM ITPUYMHUTD Bpe[ Apyromy jvity. VHbie



UHTEPEC AOJIKEH MOMYYHUTh MOTHOLIEHHYIO 3alUTY MTOJOOHO TOM,
KaKyIo Mojiy4aeT CyObeKTUBHOE TPakIaHCKOE MPaBo?

OTBeuast Ha JaHHBIN BOIIPOC, HAJI0 OTMETUTb, YTO MHOITIA 3a-
KOH IPsIMO MTPU3HAET, YTO JIUIIO, He 00naaroniee CyObeKTUBHBIM
IpaXJaHCKUM ITPAaBOM, MOXXET MPY 3TOM UMETh OX PaHsIeMBbIil 3a-
KOHOM HMHTEpPEC, KOTOPbIM MOIekKUT 3ammre. Tak, cr. 13 T'K
P® 3akpemisier BOBMOXHOCTb MPU3HAHUSI HEIEUCTBUTEIbHBIM
HEHOPMAaTUBHOI'O aKTa HE TOJIbKO B CJTy4yae HapylIeHUs UM I'pax-
JAHCKHX TpaB, HO U OXPaHSEMbIX 3aKOHOM MHTEPECOB Ipakaa-
HUHA WIH I0PUIAYECKOTO JIMIIA.

OpHako B OOJBIIMHCTBE CIy4YaeB MaTepUabHOE 3aKOHOMA-
TEJIbCTBO HE YIIOMUHAET BO3MOKHOCTD 3aLIUThI OXPaHSAEMOTIO 3a-
KOHOM (3aKOHHOI0) MHTepeca. B 3THUX yCIOBUSIX MPH 0OOCHO-
BaHWM MOTPEOHOCTH B 3aIlUTe 3aMHTEPECOBAHHBIC JIUIIA OMUPA-
I0TCSl HA HOPMBI NPOUECCyanbHozo 3aK0H00AmMeAbCmaa , KOTopoe
TPAaJULIMOHHO BBIJEJISIET 3aKOHHBI MHTEPEC B KAYECTBE CaAMO-
CTOSITEJILHOTO OOBEKTa MPABOBOM 3aIIUTH HAPSAY C TIOJHOLIEH-

Pa3HOBU/IHOCTH CIIy4YaeB 3JI0YNOTpedsIeHns MpaBoM yrnomuHaiorest B O630pe mpak-
THKHU TIPUMEHeHUs1 apOuTpakHbIMU cydamu cratbi 10 I'paxkpaHckoro xomekca Poc-
cuiickoir ®eneparmu, yTB. MHpOopManmonHsM nceMoM [Ipesnanyma BAC PO or
25.11.2008 Ne 127. B Hem, B 4aCTHOCTH, YIIOMUHAIOTCSI:— PACTOPKEHUE YUPEAUTENIEM
yUpekJIeHNUs IOTOBOpa apeH/IBI U BBICEJICHHE YUPEKICHNS U3 3aHUMAEMBIX MTOMeIIe-
HUH, HalpaBJICHHOE, IO CYTH, Ha IpeKpalieHne AesITeIbHOCTH JAHHOTO YUpeKICHHS
(1. 3);— npebsABICHUE aKLIHOHEPOM TPeOOBaHHsI O CO3bIBE BHEOUEPEJHOTO COOPaHUS
aKIIMOHEPOB 10 OJHOMY U TOMY K€ BOIIPOCY, HAIleIeHHOE Ha ITPUUMHEHNE Bpesia aK-
MOHEPHOMY OOIIEeCTBY (1. 4);— OIpesiesieHre B yCTaBe WM BHYTPEHHEM JIOKyMEHTe
AKIIMOHEPHOTO OOIIECTBA B KAYECTBE MECT NPOBEJEHNs OOIMX COOPAHMUIT aKIHMOHe-
POB HaceJIEHHbIX IIYHKTOB, HAXOASIMXCA 3a npejenamu Poccuu (11. 5) u npou.



HBIM CYOBEKTHBHBIM ITPaBOM (cM., Harpumep, cT. 2 TTIK P®?; 1.
1 c1. 2 ATIK P®!%; 1. 2 ct. 3 KAC PO!Y).

CpaBHMTENIBHO peAKOe YIOMHHAHHUE OXPaHSAEMOI0 3aKOHOM
(3aKOHHOr0) MHTEpeca B MAaTepUalbHOM 3aKOHOJAATENIbCTBE U
00513aTeJIbHOCTh €0 3aIlUThI, YCTAHOBJIEHHAS TTPOIIeCCYaTbHBIM
3aKOHOM, MPUBEJM K TOMY, YTO 3aKOHHBII MHTEPEC B KAKOU-TO
MOMEHT CTaJl IOHUMAThCS MPAKTUYECKU KaK KaTeropusi mpoiiec-
CYaJIbHOTO TIpaBa, pa3padOTKOW KOTOPOro BIUIOTHYIO 3aHSUIUChH
YUEHBIE-TIPOLIECCYATUCTHI.

AHanmm3upysa paccmarpuBaeMylo Kareropuio, M.A. I'ypeuu

o [Ipennoxenue nepsoe c1. 2 I'TIK PP 3akperniser: «3anayaMu rpaxaaHCKOro Cy-
JIOMPOM3BOCTBA SIBJISIIOTCS] MPABMIIBHOE M CBOEBPEMEHHOE PACCMOTPEHUE U paspe-
[IEHNE TPaXKJAHCKUX JIeJl B LIENSX 3alUThl HAPYIIEHHBIX WM OCIApHBAEMbIX IpaB,
cBOOOJI M 3aKOHHBIX MHTEPECOB TPaXaH, OpraHu3allvii, paB U UHTepecoB Poccuii-
ckoii deneparmy, cyobekToB Poccuiickoir Penepary, MyHULMIIATEHBIX 00pa30Ba-
HUH, JPYTHX JIHL, SIBJISIONIMXCS CYOBbEKTaAMK MPak JaHCKUX, TPYAOBBIX HJIM HHBIX IIpa-
BOOTHOILICHHI».

10 Iynkrom 1 cr. 2 ATIK P® k 3amauaM cymorpou3BOACTBA B apOUTPAKHBIX CY-
JlaX OTHECEHBI: «3allliiTa HApYIICHHBIX MM OCIHAapHBACMBIX IIPaB W 3aKOHHBIX MHTE-
PECOB JIHII, OCYIIECTBIISIOMIX MPEAIPHHAMATENBCKYI0 M UHYI0 SKOHOMHYECKYIO Jie-
SITEJIBHOCTb, a TaK:ke IPaB U 3aKOHHBIX MHTepecoB Poccuiickoii Pesepaniu, cyobek-
ToB Poccuiickoit Penepaliuu, MyHUIUNATBHBIX 00pa30BaHuii B cepe npeanpuHuma-
TEJIbCKOW Y MHOW SKOHOMHUYECKOH AEATeIbHOCTH, OPraHOB TOCYIapPCTBEHHOU BJIACTH
Poccwuiickoit ®eneparmu, opraHoB rocyAapCTBEHHON BJIaCTH CyObeKTOB Poccuiickoit
denepanun, OpraHOB MECTHOTO CAMOYTIPABJICHHsI, HHBIX OPIaHOB, JOKHOCTHBIX JIUIL
B yKa3aHHOH cepe».

''B cootsercteuu ¢ 1. 2 cr. 3 KAC P® 3aJayaMy aJIMUHUCTPATUBHOIO CY/IOIPO-
W3BOJICTBA SIBJISIIOTCS] B TOM UHCIIE «3alllTa HAPYIIEHHBIX WM OCIIAPUBAEMBIX IpaB,
CBOOOJI M 3aKOHHBIX UHTEPECOB TPaX/IaH, MPaB U 3aKOHHBIX MHTEPECOB OpraHU3aIlHi
B cpepe aIMUHUCTPATUBHBIX U MHBIX MYyOIUYHBIX TPABOOTHOIICHHUI.



IpUIeNT K BBIBOAY, YTO B OTJIMYUE OT CYOBEKTHMBHOTO IpaBa
OXPaHsAEMbI 3aKOHOM MHTEPEC (3aKOHHBIM UHTEPEC) — ITO «BbI-
roga, o0ecreyeHHasi He HOpMOM MaTepUaibHOrO IIPaBa, a OXpa-
HUTEJIbHOU, TIPeXk/ie BCEero, MpoIecCyabHOH HOpMOi» 2. B m-
Teparype OObIYHO OTMEUAETCs, YTO MPEJIOKEHHOE YUSHBIM I10-
HUMaHUE He BCTPETHJIO MOJJIEPKKH KaK Y HMBUIIMCTOB TOI'O Bpe-
MEHH, TaK U y TIpeCTaBUTe el MpolieccyaibHOM Hayku 3. OiHa-
KO TaKOU BBIBOJ jieaercsi 0e3 y4yera TOro, 4to CylIeCTBYIOIIHE
B 60—70 rT. MpOIIOro CTOJNETUS] pealui He TO3BOJISIIM OTeYe-
CTBEHHBIM YUEHBIM COIJIAIIATHCS C «IIPUPABHUBAHUEM» 3AKOH-
HBIX MHTEPECOB K BBITO/Ie, B MPUHIIUIE YYyXkI0U COIUATMCTHYC-
CKOMY MPaBOCO3HAHMUIO.

Mexny tem npemioxeHHoe M.A. I'ypBuuyeM IOHMMaHKE
OXPaHSAEMOI0 3aKOHOM MHTEPECA, €CIA HE MOAXOOUTh K HEMY
OyKBaJIbHO (KaK MCKJIOYUTENbHO K (PMHAHCOBOW MOJb3€, MPU-
ObLIM), @ paccMaTpuBaTh KaK TMOJIb3Y, MOJE3HOCTh B IIMPOKOM

2 ypsuu M.A. I'paxkmaHCKHe MpoIiecCyatbHbIe TIPABOOTHOIIEHHS U ITPOLecCyalb-
Hele aeicteus // Tpyast BIO3U. M., 1965. T. 3. C. 86.

13 Tak, B.B. CyOoueB HHILET O TOM, YTO «[aHHAsI TOUKa 3peHHs ObLIa MOJBEPrHyTa
CMpaBeIMBOIN KPUTHKE, IPHYEM He TOJIBKO MTPEACTABUTENISIMU HayKH MaTepUaIbHOTO
npasa (cM.: I pubarnoe B.I1. InTepec B rpaxaaHckoM npase // CoBeTcKoe rocyaapcTBo
u npaBo. 1967. Ne 1. C. 52; Tapxoe B.A. HekoTopsle BOIPOCH OXpaHbl UMYIIECTBEH-
HBIX TIPaB TPYASIIAXCS MO COBETCKOMY I'pakIaHCKOMY 3aKOHONATENBCTBY // VUeHsle
Tpyabl CaparoBckoro opuandeckoro uHcrutyta. Caparos, 1969. Beim. 2. C. 91), Ho
Y caMUMH niponeccyauctamu (eM.: [ yxacsin P.E. TIpobnema HHTEpecoB B COBETCKOM
rpaxkaHCKOM IpolieccyanbaoM mpase. Caparos, 1970. C. 37; Yeuom J].M. CyObek-
TUBHOE 1IPaBo U (hopMsl ero 3amuTsl. JI., 1968. C. 42—43)» (Cyooues B.B. 3akoHHbIE
untepecs! / [Tox pea. A.B. Manbko. M.: Hopma, 2008 (CIIC «KoncynsrantILiocs)).



CMBbICJIE, HA CAMOM JieJie BECbMa TOYHO OTPAXKAET CYIIHOCTh pa3-
6upaemoro noHsATHs. [Ipy 3TOM ClieyeT OTMETHTh, YTO MCXOMS
u3 cmbicia 1. 3 c1. 1 'K PO obman mum 310ynorpedieHue mpa-
BOM, JIOITyCKaeMbl€ JIMIIOM [TPU U3BJI€YEHUU BBITO/bI JIU MOJIb3bI
(JTGO WX 3aIUTeE), UCKITIOYAI0T BO3ZMOXHOCTh PUYUCIIEHUS UX
K «OXpaHseMbIM 3aKOHOM MHTepecam» 4.

BaxHO MOAUEPKHYTH U ellle OIHO OOCTOSITENbCTBO: B OTIIH-
Yre OT CyOeKTUBHOTO I'PaskIaHCKOTO MTPaBa, KOTOPOE MOJIeKUT
3alIUTE B CIy4ae €ro HapyuleHust UAu OCnapuéaHust, OXpaHse-
MBIl 3aKOHOM MHTEPEC MOKET MOTPeOOBATh 3AIUTH M B CUTYa-
LU OMCYmcmeus e2o HapyuieHus. B nureparype ynoMUHaloTCs
pa3nyHble Cy4Yad HAIMYMSA y JIMIA OXPAHSIEMOro 3aKOHOM HH-
Tepeca, Cpei KOTOPbIX, B YACTHOCTH:

— UWHTEpec, KOTOPHI euje «He 0popmaeHn» CyObEKTUBHBIM
I'paXXJaHCKUM IPaBOM (HapuMep, B Cilydae, KOria CTOPOHbI HE
MOT'YT IOTOBOPUTHLCS HA CTaJJM 3aKJII0OYEHUsI IOTOBOpa U 00s13a-
TEeJIbCTBEHHOE MTPABOOTHOILEHUE MEXIY HUMHU €llle He BO3HUK-

4 B cBasu ¢ atum 1oz 3aMHTEPECOBAHHBIM JIMIIOM CJIEyeT MOHUMATh CYObeK-
Ta TpaBa, KOTOPBI 00OPOCOBECMHO 3aujumiaent mo, umo OAs He20 S6ASeMCs 6bl-
200HbIM, hone3HbiM (B IIMPOKOM cMbicie). CreayeT COracuThesl ¢ TO3MIMER o
HEZIONMYCTIMOCTH TP ONpefie/IeHUH 3alHTePEeCOBAHHOCTH JIMIIA WCIOIb30BaTh Ka-
KHe-JIN00 JOMOJHUTEIbHBIE KPUTEPUH, HPSAMO HE BHITEKAOIINE U3 3aKOHA, IPHU-
TOM YTO HAJIMYME 37I0YNOTpeOIeHNs] MM oOMaHa MCKITI0YAoT 3aKOHHOCTh W, Cle-
JIOBaTeJIbHO, NPU3HAHKE 32 JIMLOM OXPaHSAEMOro 3aKOHOM (3aKOHHOIO) MHTepeca
(cMm. 00 3tom: Muxaiinoe C.B. K Borpocy 00 omnpesefieHUd 3aMHTEPECOBAHHOCTU
JIMIA, TOZIABIIEro 3asBeHHe O JOCPOYHOM IIPEKpallleHUH NPaBOBOM OXpPaHBI TO-
BapHOIO 3HAaKa B CBA3U ¢ ero Heucnosb3oBaHueM // JXypnan Cynga no uHTesUIeK-
TyanbHbIM IpaBam (http://ipcmagazine.ru/trademark-law/to-the-question-about-the-
defnition-of-interest-of -the-person-who-submitted-the-application).



JI0, oOpallieHre B CyJl ¢ TpeOOBaHMEM O pa3pellieHuy pa3Hora-
cuii o 1. 446 'K P® HareneHo Ha 3alIUTy UMEHHO 3aKOHHO-
ro uHtepeca. OOpalneHue B CyJl CBUIETELCTBYET O TOM, YTO TI0
KpaiiHel Mepe AJIs UCTIIA BHITOTHO (TIOJIE3HO) 3aKJII0UEHHE STOTO
JIOTOBOPA);

— MHTepec, KOTOPhIA UMEET MECTO B TOM Clly4ae, €CJIi B pe-
3y/bTaTe HAPYIIEHUsI ObUIO YHUUMONCEHO CYOBEKMUBHOE NPABO
(0OBIYHO B KauecTBe MpuMepa MPUBOAUTCS CIIydyaill yHUUTOXe-
HUs BEIlY, BMECTE C KOTOPOH IMOTrMOaeT M MpaBO COOCTBEHHO-
CTM Ha Hee, — B pe3y/IbTaTe MpaBO COOCTBEHHOCTH HE MOXKET
OBbITh 3aIIUIIEHO, a 3allUIIaeTCs 3aKOHHBIM MHTEepeC OBIBIIETO
COOCTBEHHUKA Bellly, TPeOyIOIIero COOTBETCTBYIONIE KOMITEH-
caluu);

— WHTEpEeC, KOTOPBIA He mpedyem «ogopmaerus» CyObeK-
TUBHBIM IPABOM, HO TIPSIMO 3alMINAETCS TPaKJAaHCKUM 3aKO-
HOJZIATeJIbCTBOM (B YaCTHOCTH, 3TO TOT ClIy4aid, KOTAa JIMIO, He
yUYacTBYIOIIIee B CIOPHOM IMPABOOTHOIIIEHUH B CHITY 3aKOHA, UMe-
€T TIPaBO OCMAPHBATh AEHCTBUTEIFHOCTD TPk IAHCKO-TTPABOBO
caenku B cuity ct. 173 'K PO);

— MHTepec, KOTOPBII HYkJAeTCs B 3aIlUTe MO MPUUYNHE He3a-
KOHHO020 BO3N0NCEHUSL HA MU0 00S3AHHOCTEN UL OMBENCINBEH-
HOCHMU, TIPUIEeM KaK I'PakJaHCKO-TIPABOBBIX (HAIpUMep, HauuC-
JIeHVe CAHKITUH 32 HEUCTIOJTHEHHE 00SI3aTebCTB 10 HE3aKTI0UeH-
HOMY JIOTOBOpPY), TaK M aJIMUHUCTPATUBHBIX, BBITEKAIOIIUX U3
MyOJIMYHBIX OTHOIIEHU! (HEOOOCHOBAaHHOE B3bICKAHHE aIMUHHU-
CTpaTUBHOIO WTpaga).



Takum 00pa3oM, B OTJINYKE OT CYOBEKTUBHOIO TPaKJAHCKO-
ro IpaBa, MOAJIEKAIIEro 3alUTe B CIyvae ero HapylleHusl Win
OCTIAPUBAHUSI, 3AUUMA OXPAHSEMO20 3AKOHOM UHIMEPecd MOKET
MMETh MECTO TOTJIa, KOT/AA AUL0, He oonadarouee CYyoseKmusHbIM
2PANCOAHCKUM NPABOM U 00OPOCOBECHHO Oelicmayouiee K C80-
eil 8bl200e UAU NOAB3E, UCNONL3YEN NPEOYCMOMPEHHbLE 3AKOHOM
CnoCcodbl U Cpeocmea NPasoBolt 3auunul.

[Ipu 3TOM M3NIOXKEHHOE B JAHHOW YacTW HACTOSIIIEN CTa-
TbU TIO3BOJISIET CAEJaTh CJAEOYIONIMI BBIBOA. 3alllUTa HE MO-
KET PacCMaTPUBATHCS KaK CyObEKTUBHOE 2PANCOAHCKOe TIPABO,
TIOCKOJIBKY «COIPOBOJK/IAET» OXPaHsEMBII 3aKOHOM WHTEpeC, B
TOM YHCJIe BO3HUKAIOIINI, HATIPUMEp, U3 aAMUHUCTPATUBHBIX U
WHBIX MMyOJMYHBIX OTHOIIEHWH (B YaCTHOCTHU, NMPH HE3aKOHHOM
BO3JIOKEHUH Ha JIUTIO IMTyOJIMYHON 00SI3aHHOCTY WJIA OTBETCTBEH-
HOCTH, HETIPABOMEPHOM U3bSTUN UMYIIIECTBA aKTOM OpraHa Bjia-
CTH U TIPOY..).



I1. O 3amuTe rpa:;xaHCKMX Npas
B AMUHUCTPATHBHOM MOPSAKE U
aJIMUHHCTPATUBHON IOPUCIANKINH

Kak n3BecTHO, B rpaskIaHCKOM IpaBe TPAJAULIMOHHO pa3inya-
10T J1B€ (DOPMBI 3ALUTHI MIPaAB: HEOPUCOUKUUOHHYHO (KOTIA JIUIIO
CaMOCTOSITEJTLHO 3aIIMINAET CBOU IPaBa, He mpuberas K MoMOIIIU
aJIMUHUCTPATUBHBIX WU CYAeOHBIX OPTaHOB) U IOPUCOUKUUOH-
Hy1o (0 HEeY pedb UAET TOrAa, KOrja 3a 3aIllMTON CBOMX IPaB JIMLIO
oOparaercst K COOTBETCTBYIOIIMM OpraHaM, YHOJIHOMOYEHHBIM
BBIHOCHUTB 00si3aTeIbHOE 7151 CIIOPSIIIIUX CTOPOH pelieHue) 5.

Wcnonp30BaHNe HEWPHCAUKIHOHHON (POpPMBI  3alUTHI
npaBa MOApPa3yMeBaeT, UYTO CYOBEKT, YbM T'PaKIAHCKUE TpaBa
HApyIIAIOTCS UM OCTIAPUBAIOTCS, MOXKET:

— NPUMEHAMb K HAPYUWUMENIO MePbl ONEPaAmuHo20 8030€li-
cmeusi — TPAJUIMOHHBIE ISl TOTOBOPHBIX 00s3aTENIbCTB CIIO-
cOOBI 3aIIMTHI, KOTOPbIE HE MPEANoNaraloT oOpaleHue Kpeau-
Topa (CyObeKTa 3alMThl) K KOMIIETEHTHBIM OpraHaM. JTO MO-

BBm1.1 § 3 pazn. I1 Konuermumu coBepiieHCTBOBaHM s 001MX ronoxenuii ['K mo-
YepKuBaiach HeoOxonumocTh BBesieHust B cT. 11 'K P® ykazanmii Ha BOZMOXHOCTD
MpUMeHeHHsI CyObEeKTaMHK TpaBa HEIOPUCAUKIIMOHHOM (DOPMBI 3aIIIUTHI, 0OOCHOBAHU-
eM 4ero ObUTo crienyioiee: «I[1omoGHOe yHOMUHAHKME BCEX BO3MOKHBIX (POPM 3alllu-
THI TPaXKJAHCKUX TPaB B paMKax OJHOW CTATbM OOECTEYMT HEOOXOMMUMBbIE MPAKTHKE
OPHEHTHPHI ¥ CO3IACT MPABOBBIE OCHOBBI [Is1 Pa3BUTHs BHECYAEOHBIX (POPM 3aIUTHI
TpaB (HarpuMep, IPUMHUPHUTENBHBIX Mpoleayp)». K coxanenuio, JaHHOE 3aK/II04eHIe
HE HAIIUIO TO/IIEPKKH Y 3aKOHOJATeJIsl.



XKeT ObITh, HATIPUMEP, 3aJICP/KKA BHIIAYM IPy3a MOMyJYaTeTio W
OTIpABJICHUS IPy3a JI0O BHECEHHS HAPYIIIUTEJIeM BCeX MPUUUTA-
IOIIMXCS TUIATEXeH, IPUOCTAHOBJIEHUE MCTTOJTHEHHUS B OJHOCTO-
POHHEM TOPSIJIKE, OTKA3 OT MPUHATH ST HEHAJIEKAIIETO UCTIOTHE-
HHsI, OTKa3 BO BCTPEYHOM Y/IOBJIETBOPEHUHM TI0 IPUIKHE HEHA/I-
JIeKAIIero UCIOJHeHUsT 00s13aTeNbCTBA U T. 11.;

— UCNOABL308ANMb CAMO3AWUMY , T. €. OCYILECTBIIATh IEHCTBUS
He TMPaBOBOTO, a (haKTUIECKOro Xxapakrepa '®;

— cosepuame Oelicmausi, HanpPasgLeHHble HA YPeYyauposanue
603HUKWE20 Cnopa, — TPEXJie BCEr0 3TO MEeperoBopbl CTOPOH,
NPETEH3UOHHBIN TIOPAIOK YpEeryJupoBaHus criopa'’, a Takxke
WHBIE JICWCTBHS, HE IMpeoaranipe oopaiieHie K rocyaap-
CTBEHHBIM OpPraHaM M HalleJIEHHbIE Ha IPeKpalieHre Cropa Mex-
Iy CTOpoHamH'® (MCMob30BaHUE Pa3IMYHOTO poja MPUMUpPU-

16 Posicrcosa MLA., Kysneuyosa JI.B. KommeHTapwmii k riaBe 2 ['pakJaHCKOTO KOJEK-
ca Poccwmiickoii ®enepanuu // I'paxganckuil kopeke Poccuiickoit ®epepanum. [ocra-
TeiHbI KoOMMeHTapuii K ri1aBam 1-6 / [ox pen. JI.B. Cannukosoii. M.: CraryT, 2015.
C. 113-117 (aBrop xomMmeHTapus K cT. 14 — ML.A. PoxkoBa) (CIIC «KoHcynbTaHT-
ITmoc»).

17 Cm. 06 s1OM: Poorckosa M.A. [paBuna oopmienus, MpeabsBICHUS U PACCMOT-
penust petensuit // [Ipunoxenue K xKypHaty «X0o3adcTBO 1 paBo» Ne 2/2008.

18 Ca. 06 s10M: Poickosa M.A. MupoBas ciesnka: UCHOJIb30BaHHE B KOMMEPYECKOM
oboporte. M.: Craryrt, 2005; Ona aice. [IpumeHeHre B KOMMEpPUYECKOM 000pOTe MUPO-
Boii crienku. 2004 (CIIC «KoncynbrantILimoc»); Ora sce. I'naBa V. MupoBoe corna-
1ieHue // JJoroBopHOE NpaBo: COMIAIIEHHUs O OACYIHOCTH, MEXAyHAPOJHON MOACY-
HOCTH, IPUMHUPHTENBHOI MpoLeype, apOUTpaxHoe (TpeTefickoe) i MUPOBOE COLJIa-
mrenust / [lox obm. pen. M.A. Poxkooii. M.: Ctatyt, 2008 (CIIC «KoHcynbraHT-
[Tmoc»); Ona sice. O6 yTBEpKAEHUN B apOUTPaXHBIX CylaxX MEAUATHBHBIX COIJIAIlle-
HUIl B KauecTBe MUPOBBIX // XozsiictBo U npaBo. 2011. Ne 2. C. 3-6; Ona ace. K



TeJIbHBIX MTPOIIeAy P, OOpaIIeH!e K IIOMOIIHY OCPETHUKOB, He 00-
JIAJAIONIUX TIPABOM BHIHOCUTDH 00s13aTeJIbHBIE ISl CTOPOH pellie-
HUs, B TOM YKCJIe MEAUATOpOB) 1°.

[TpumeHeHre WOPUCAUKIMOHHON (POPMBI 3aIUTHI MpaBa
MpearnonaraeT UCroab30BaHUe MPUHYIUTETbHON CUITbl QAMUHU-
CTPATUBHBIX U CYy/IeOHBIX OPraHOB, BBHIHOCSIIUX OOs3aTE/IbHbIC
JUIs1 CTOPOH pEIlIeHus].

[Tyskr 2 c1. 11 I'K P® 3akperuisier HOpMy, COIJIaCHO KOTO-
POM 3alMTa I'PaXJAHCKUX MIPAaB B aJMUHUCTPATUBHOM IOPsIIKE
OCYIIECTBJISIETCS JIILID B CITydasix, IPeIyCMOTPEHHBIX 3aKOHOM.
[Tpu 3TOM B KavyecTBe OOINEro MpaBuia YCTAHOBJIEHO, YTO BCsI-
KO€ pellieH’e, IPUHATOE B AIMUHUCTPATUBHOM MOPSAAKE, MOKET
OBITh OCITIOPEHO B CYJIE.

Conepxanue ganHoro nyHkra cr. 11 'K P® nozsomwio H.A.
KneiiH 3aKkounTh: «...Kak oOliee MpaBWIO CTOPOHAM Tpak-
JAHCKUX MPABOOTHOIIEHUI MPe10CTaBIeHa BOZMOXHOCTh BBIOO-
pa MexIy CyaeOHbIM U aIMUHHUCTPATUBHBIM TOPSIIKOM 3alUThI
CBOMIX TIpaB, a MpU OOpaIIeHUH 32 3alUTONW B aIMUHUCTPATHUB-
HOM TIOPSIJIKE COXPaHSETCs IPABO 0OXKAIOBATh MPUHSTOE pelie-

BOIIPOCY O COOTHOIICHUH MHPOBOTO U MEIVATUBHOIO COTJIAIICHUH // ApOUTpakHast
npakTuka. 2011. Ne 1. C. 122-127.

19 Hago oTMeTuTh, 9TO MHCTHTYT NPHMMPUTE/BHBIX TPOLELYP PACCMATPHBACTCS
GOJIBIIMHCTBOM OTEUYECTBEHHBIX IOPUCTOB KaK IOJHOCTHIO 3aMMCTBOBAHHBIN, OJJHAKO
3TO COBCEM HE TaK — POCCUICKUE MPABOBE/Ibl JOPEBOMIOLIMOHHOIO NEpUo/a YA s
TpoIe/lype IPUMUPEHNs ONlpefelleHHOe BHIMaHue (cM., Harpumep: Hegbeoves E.A.
CKJIOHEHHE CTOPOH K MUpY B IpaxJaHckoM Ipouecce. Kasans, 1890).



Hue B cyn»?. [Ipuyem B smteparype OOBIYHO OTMEYAETCsI, UTO
NpUMEHEHNe aJIMUHUCTPATUBHOTO TOPSIKA 3alUTHI TIPaB JI0-
MyCKaeTcsl B BUJIE UCKJTIOUEHHS U3 OOIIEero NpaBuiia, U JIWIIb B
NPSIMO YCTAHOBJIEHHBIX 3aKOHOM CITyYasiX.

B cBoio ouepeny M.U. BparnHckuii noguepKkuBal, 4To BO3-
MOXHOCTh 3allIUTHl MPAB B aJMUHUCTPATUBHOM TOPSIIKE OCY-
IIECTBJIACTCA «IyTeM OOpAIEHUs] K BBIMIECTOSIIEMY OpraHy
(IOMKHOCTHOMY JIMILy) B CIIydasix, MPeIyCMOTPEHHBIX 3aKO-
HOM»2!. [Ipu 3TOM MHOT/IA 3aKOH MPEyCMaTPUBAET 00si3aeNt-
HOe obpaujeHue K BBIIECTOSINEMY OpraHy (JOJKHOCTHOMY JIU-
Iy) 10 OOpallieHUs B Cy/I: 3aMHTEPECOBAHHOE JIUIIO, TTOJIaraioiiee
CBOM MpaBa HAPYILIEHHBIMU, JOJKHO BHAYaJIe UCTIOb30BaTh ajl-
MUHHCTPATUBHBIN MOPSIOK 3aIUTHI MPaB U JIMIIb 3aTeM — CY-
NeOHbI (CM., HaITpUMep, 00sI3aTeIbHBIN TOCYIEOHBIN MTOPSIOK
I10 HAJIOTOBBLIM JIejIaMm).

Takum 00pa3om, MPOMEKYTOUHBIM OyJEeT BBIBOA O TOM, UTO
OTEUECTBEHHOE 3aKOHO/IATEIbCTBO Pa3rpaHUUYMBAET A MUHH-
CTPATUBHBIN MOPSIIOK 3aIIUTHI, PeaTU3yeMblil OpeaHaMU UC-
NOAHUMENbHOU énacmi, N CyJIeOHbINA MOPSIIOK 3aIlUThI, pea-
JIM3YEMBIN KaK 20CYOapCmeeHHbIMU, MAK U MpemeticKumu cyoa-

20 KommenTapuii k I'paxganckomy koznekcy Poccuiickoit ®eneparyu, yactu nepoi
(nocrarerinbiit) / Pyk. aBT. kon. u otB. pea. O.H. Cagukos. M.: Konrpakt; Uadpa-M,
1997. C. 41 (aBrop kommenTtapust — H.W. Knein).

A Hay4Ho-npakTuueckuii KOMMEHTapUil K yacTy nepBoil ['pakIaHCKOro Kodek-
ca Poccwiickoii ®enepanmu a1s npeanpuHUMareseil. 2-e uzf., 1om. u nepepad. M.:
Cnapk; pesl. xKypHaya «X03sHCcTBO U mpaBo», 1999. C. 68 (aBrop — M.U. bparun-
CKHIA).



Mu (O TPETEMCKUX CyJaX CM. TPEThIO YacTh HACTOSILEHN CTaTbH).

Kpatkyio XapaKTepuCTHKy HEKOTOPBIX AacCIeKTOB aJMHHU-
CTPATUBHOTO U CYJICOHOTO MOPsAKA 3aIUThl HEOOXOIUMO TIPe/i-
BapuUTh Pa300POM OCHOBHBIX MOJIENEN aIMUHUCTPATUBHOM 0C-
TUIMK (He 0OpaIlasich Mpy 3TOM K MpoOIeMaTHKe COiep:KaHMs
TIOHSATUS «AOMUHUCIPAMUBHASL IOCIULUSL »*> KaK BBIXOJISIIEH 32
paMKu HacTosiel paboThl).

dpaniy3ckass MojeJb aJJMUHUCTPATUBHON KOCTUINH >
MPEeATosaraeT Co3aHue aJMUHUCTPATUBHBIX TPUOYHAIOB B CH-
cTeMe WCHOJHUTENILHON BJIACcTH, T. €. CO3/IaHhe CY/0B, BXO-
JAIAX B CHCTEMY He CyJdeOHOH, a HCIOJHATEJILHOH BJIa-
cti. U x0T 311 TprOyHAIB (DOPMUPYIOTCA M3 YMCIA YUHOB-
HUKOB?*, OHM YETKO OTIpaHWYeHB! (He3aBUCUMBI) OT «aKTUBHOM
aJIMUHUCTPAI», T. €. COOCTBEHHO OPraHOB WCIIOJTHUTEIHHON

2B JMTEpaType OTMEYAEeTCsl, YTO B KaXK/IOW CTpaHEe MOHSATHE «aIMHUHUACTPATUBHAS
IOCTHLIHSI» TOJIKYETCsI TO-pa3HOMY: B VITannu — Kak JAesATeIbHOCTh JII0OBIX OPTaHOB 10
KOHTPOITIO 32 IMUHUCTpaIyeit, Bo @ paHInK — IeSITeIbHOCTh AAMUHUCT PATUBHBIX Op-
TaHOB, OCYIIECTBIISAIONINX PAcCCMOTpEHHUe Jie B yonmmyHou cepe, B ['epmannu — Kak
JeSITEIbHOCTh aJIMAHUCTPATUBHBIX CYIIOB IO pa3pelieHHI0 OTHOCAIIMUXCS K UX KOM-
MIETEHIIMH JIe, BO3HUKAOIMX 13 MyOnuuHbiXx oTHoteHui, B CIIIA — nestebHOCTDb
KakK CyIeOHBIX, TAK 1 KBa3UCYIeOHBIX OPraHOB (CO3aBAEMbIX B PAMKAX UCIIOTHUTEb-
HOH BJIaCTH) TI0 pACCMOTPEHUIO JIeJT, BO3HUKAIOIINX U3 MyOIUYHbIX OTHOIEHUA. CM.
takxe: Cmapunog FO.H. AIMUHUCTpATUBHAS I0CTUIIUST: TIPOOIEMbI Teopuu. Boporex:
Uzn-Bo Boponesxckoro roc. yu-ta, 1998.

23 . .

K 37001 MOIEM MPUHATO OTHOCUTH CUCTEMBI aJMUHUCTPATUBHOW IOCTUIINH B Ta-

KHX cTpaHax, kak Uramus, ['petust, Kanana, Eruner, Benbrus, Jlusan, TyHuc, CeHe-
rau1, Konmym6wusi, [Takuctas u mp.

24 Conoeves A.A. ®paniy3ckass MoAeIb aJMUHUCTPATUBHON IOCTUIMK: MoHOrpa-
dus. M., 2014. C. 36.



BJIACTU. AJIMUHUCTPATUBHBIE TPUOYHAIIBI 00Pa3yIOT CUCTEMY a/l-
MUHUCTPATUBHON IOCTUIIMHU, KOTOPAsi UMEET CAMOCTOSITEIbHYIO
TPEX3BEHHYIO CTPYKTYPY, 00€CIeurBaIoIyl0 pACCMOTpEHUE el
B Tpex MHCTaHIMAX (B0 PpaHIMM BO IJ1aBE ITOM Mepapxuye-
CKHU BBICTPOEHHO CTPYKTYpPbl HaxoauTcst ['ocynapcTBeHHblIi co-
BeT). B paMkax TaHHOM cHCTeMbI BBIACTISIOT aIMUHUCTPATUBHBIE
TpUOyHaJTBl OOIIEN U CIENMATBbHON KOMIeTeHIuu. B oTimuue
OT aJMUHUCTPATUBHBIX TPUOYHAJIOB OOl KOMIETEHIIMU ajl-
MUHHCTPATUBHBIE TPUOYHAIIBI CIIEITUATIBHON KOMITETEHIH UMe-
10T BEChbMA Y3KYIO CHEUAIA3AINI0, OTPAHUYEHHYIO OJHOU ce-
PO¥ AeSITeJIbHOCTH U OTpe/IeIEHHBIM BUIOM a/IMUHUCTPATUBHBIX
aen (4To MmpeaorpenessieTcss COOTBETCTBYIONIMMU 3aa4aMu »°).
B camoit ®pannpu 6onee S0 Takux TpUOYHAIOB, K KOTOPBIM OT-
HOCATCs, B yacTHOCTH, CueTHas nanara (LeHTpaibHasl U PEruo-
HasbHbIe), Cy1 OroIKEeTHOW ¥ (DMHAHCOBOM JUCIATIIMHBI, BhIC-
M COBET MO BOITPOCaM HapoaHOro odpazoBanusi, Harpionasnb-
HBII CyJ] TIO BOITPOCaM IpaBa yoexuina u T. . [Ipou3BoaCcTBO 1o
JieJIaM, pacCMaTpUBaeMbIM aIMUHUCTPATUBHBIMU TPUOYHAIAMH,
OCyIleCTBIIsIeTcsl B cooTBeTcTBUU ¢ Konekcom aqMuHUCTpaTrB-
HOW 1ocTUlMY PpaHuuu.

I'epmanckas mojenb aJMUHHCTPATUBHON OCTHIMH

%5 Maxnaxoe B.B. AnmvunucTparuBHas octunus Bo @panuyu // TlpaBoBble uccre-
noBanus Bo ®panrmu: C6. Hayd. Tp. / Ilon o6m. pen. B.B. Maknakosa. M., 2007.
C. 138.

26 K 510t Mozenm IIPUHATO OTHOCUTbH CUCTEMBI aIMUHUCTPATUBHON I0CTULIUYU B Ta-
KUX CTpaHax, kak Ascrpus, bonrapus, Tainang, Illsenusa, ®unnannus, Yexus, Mo-
3aMOMK | JIp.



npeamnonaraeT 000co0JIeHre TOCYJapCTBEHHBIX CY/IOB, KOMIIe-
TEHTHBIX PACCMATpUBaTh JeJ1a, BOSHUKAOIINE U3 aJMUHUCTPA-
TUBHBIX M MHBIX ITYOJTMYHBIX OTHOIIIEHHIA, HE TOJIbKO OT UCTIOJTHH-
TEJIbHOM BJIACTH, HO M OT OOIIMX CY/I0B, pACCMATPUBAIOIIMX YaCT-
HOMPaBOBbIe cropbl. TO ecTh aAMMHUCTPATHBHBIE CYIbI 00-
Pa3yloT OT/JeJbHYI0 BETBb Cy/1e0HOIl BJacTH B paMKax ro-
Cy1apCTBEHHOM CyAe0HOH CHCTEeMBbI . DTH CY/IbI MOApa3Ies-
I0TCS Ha Cy/ibl OOIIIel aIMUHUCTPATUBHON I0PUCTUKITUK U CY/IbI
CHelyaJIbHOW aIMUHUCTPATUBHON IOPUCIUKIINU ((pUHAHCOBBIE,
COIMAJIbHBIE, AUCIMIUIMHAPHBIE U 1pod.). Cyasl agMUHUCTpa-
TUBHOM I0OCTHIIMU 00Pa3yIOT CUCTEMY aJIMUHUCTPATUBHOM I0CTH-
MK, KOTOpasi 0OecreunBaeT pacCMOTPEHUe MyOIMYHO-TIPaBO-
BBIX JIeJT B TPEX MHCTAHIMAX (BO3IJIABIsET 3Ty cuctemy Pene-
PAJIBHBIM QJAMWHUACTPATUBHBIM CYI, KOTOPBIM ITPU3HAETCS BbIC-
el MHCTAaHIMEeH N0 PacCMOTPEHUIO0 MCCIIeyeMON KaTeropuu
nen’). Ilo obmemy npaBuTy 0OpallieHuIo B aIMUHUCTPATUBHBIN
CY[l IOJDKHO TIPEAIIecTBOBATh 00kaJOBaHUE COOTBETCTBYIOIIE-
ro aKkTa MyOJMYHOrO OpraHa B TOPSiJIKE TOAYUHEHHOCTH (T. e.
B AOMUHUCIPAMUBHOM NOPSiOKe) — aIMUHHUCTPATHBHBIE CYIbI
IIPU3BAaHBI TPOBEPATH HE 11e71eCO00Pa3HOCTD, HO PABOMEPHOCTD
pelieHui, MPUHUMAeMBIX MTyOTUIHBIMEU opraHamu. Cynomnpouns-
BOJICTBO B aJIMMHUCTPATUBHBIX Cyax ['epMaHUM OCYIIeCTBIIsET-
cs1 B cootBeTcTBUM ¢ [lonoxkeHnemM 00 aqMUHUCTPATUBHOM CY-

2w, Hanpumep: Eaucees H.I'. I'pakaaHcKkoe IporieccyanbHOe MPaBo 3apyOeKHBIX
crpaH: YueOHuk. M., 2004. C. 119.



JOTTPOU3BOJICTBE S,

Omnpenensionieid yeprol HMCHAHCKOM MOJeJd aJMUHHU-
CTPATUBHOM IOCTUIMU® TIPU3HACTCA TO, YTO Jiejia, BO3HHUKA-
IOIIKe U3 aJIMUHUCTPATUBHBIX Y UHBIX MYOJIMYHBIX OTHOIIEHUH,
paccMaTpuBaloTCsl OOIMMU CyaMH, T. €. CHelUuaJIu3upPOBaH-
HbI€e Cy/bl [JIS1 pACCMOTPEeHHsI AAMUHUCTPATUBHBIX J1eJI He
cozparorcsi. IOprcaukims oOIMX CyIOB MOIpa3eliseTcsl Ha
I'PaX/IaHCKYIO, YTOJIOBHYIO M aIMUHUCTPATUBHYIO*’, U paccMoT-
peHue JieJ1, BO3HUKAIOIIUX U3 MyOJIMYHBIX OTHOIIEHUH, OTHECEHO
K KOMIIETEHIIU ITUX CYJIOB, B CTPYKTYP€e KOTOPBIX (DOPMUPYIOT-
Cs1 CTIEIUATM3UPOBAHHBIE AIMUHUCTPATUBHBIE TIOAPA3IEIICHUS —
KOJUIETUH, MajaThl (MpaBa, Ha PerMoHaJIbHOM YpOBHE MHOT/A
CO3MIAI0TCS U CAMOCTOSITENIbHbIE aJMUHUCTPATUBHbBIE Cy/bl). [le-
SITEJILHOCTh KBA3UCYAEOHBIX OPraHOB, OTHOCSIIMXCS K UCIIOJTHU-
TEeJIbHOU BJIACTH U pa3peliaioiuX OTAeIbHbIe KaTerOpuH aJMU-
HUCTPATUBHBIX JIeJI, HAXOAUTCS TOJ] KOHTPOJeM OOIIero cyaa —
peleHust TAKMX OPraHOB MIPEIyCMaTPUBAIOT 00KAJIOBAaHKE B CY-

BB JIUTepaType MpH 3TOM YKa3bIBAaIOT Ha TO, YTO BCE aJIMHHHCTPATHBHbBIC CY/IbI
(kak oO1iel, Tak U CrelMaIbHOW aJMUHUCTPATUBHOW IOPUCAMKIIMN) OCYIIECTBIISIOT
CYIONPOU3BOACTBO B COOTBETCTBHUM CO CIELMAIBHBIMU AKTaMM (HalpuMep, 3aKoH O
CYJIOIIPOU3BOJICTBE 10 (prHAHCOBBIM JeaM 1965 r., 3aKoH 0 Cyaonpou3BOICTBE IO
couuabHbIM fesaM 1975 1. u 1. 1.) (eM. 3enenyos A.b. AnMuHUCTpaTUBHAS IOCTULIMS:
Vueb. — merog. mocodue. M.: Uzn-so PYJIH, 2009. C. 49).

2 K s10it Monenm TIPUHATO OTHOCUTH CUCTEMBI a/IMUHUCTPATUBHOM IOCTHLIMH B Ta-
KHUX CTpaHax, Kak Mekcuka, ApreHTuHa, YKpavuHa u ap.

30 IpaBna, B camoii Mcnanum Oprannaeckum 3akoHoM oT 01.07.1985 Ne 6/1985 «O
CyaeOHOH BIaCTH» I0PUCAUKIS ObUIa KJIacCU(UIIMPOBaHA HHBIM 00pa30oM: TpaxaaH-
CKasi, yrojioBHasi, aIMUHUCTPATUBHAS, TPYAOBAasi U COIMAIIbHASL.



neOHOM TopsiaKe>! .

AHIJIOCaKCOHCKAsI MOJeJb aJJMHUHICTPATUBHON I0CTH-
U2 XapakTepu3yeTcst TeM, YTO K OpraHaM aJMUHHCTpPaTUB-
HOIl I0CTULIMM OTHOCAT KBa3MCy/eOHble OpraHbl, cO3/1aBaeMble
B CTPYKTYpE UCIIOJHUTEJIBHOW BJIACTH, B COCTAB KOTOPHIX MO-
T'yT BXOAUTD JOKHOCTHBIC JIMIIA «aKTUBHOW aJIMUHUCT DAL,
T. €. B CHCTeéMe HCIOJHHUTEJbHON BJACTH CO3JAI0TCS OT-
JieJbHbIe KBa3uCyAbl. Takue opranbl ABISIOTCS CHEIUATU3U-
POBAHHBIMU YUPEXKIEHUSAMH C JOCTATOYHO Y3KO OMpeesIeHHOM
KOMIIETEHITEH, KOTOpble MOTYT MMETh pa3iMvHble HaNMEHO-
BaHUS: «TPUOYHAITBI», «CYIbl», «KKOMUCCHH», «OI0PO», «areHT-
CTBa», «COBETBI» U T. 1. DTO, Haripumep, PeaepasbHblii HAIOrO-
BBl cyn1, TamoxeHHbI TpuOyHan, TpruOyHan skeIe3HbIX JOpOor,
ATeIAIMOHHBIN IeHCUOHHBI TpuOyHaul, depepanbHbIi Mpe-
TEH3UOHHBIA CYJl U MPOoY. BaHO 3aMeTHTh, YTO OMNKCHIBAEMbIC
KBa3UCy[eOHble OpraHbl He OOpa3ylOT CHUCTEMbl — BBIHOCHMBIE
UMHU pelIeHus MoJiekar 00:KanoBaHuio B o0mui cyn. [Ipuuem
B AHIVIMM JIOMYCKAeTCs OCMApWBAHME aKTa IMyOJIMYHOTO Opra-
Ha HEMOCPENCTBEHHO B TOCYIAPCTBEHHBIN CYJ, MUHYs oOpaiiie-
HMe B KBazucyaeOHble opranbl, a B CILIA B OonbIIMHCTBE Ciyya-
€B JIeWCTBYET MPUHLIMI 003aTeIbHOTO MPEABAPUTETLHOTO 00-

31 Conosves A.A. Hekoropsle Bonpockl (pyHKLIMOHUPOBAaHUS aAMUHUCTPATUBHON
toctrumu B Vicnanum // Bectauk MITTTY (Cepust «lOpuanueckue Hayku»). 2015. Ne 1
(17). C. 41.

32 K sroii Moz IIPUHATO OTHOCUTbH CUCTEMBI aIMUHUCTPATUBHON I0CTULIUYU B Ta-
KHX cTpaHax, kak BemmkoOpuranus, CIIA, Ascrpamms, Hosas 3emanmus, crpaHsl
Jlatunckoit Amepuky, SInoHus u ap.



partieHus B yIOMsIHYThle KBa3UCYAeOHbIe OPaHbl — IPEAbSIBISTH
COOTBETCTBYIOIIIee TpeOOBaHME B TOCYJAPCTBEHHBIN Cy/ OIY-
CTUMO TOJIBKO TIOCJIe PACCMOTPEHU Jiesla KBa3UCyJeOHbIM Opra-
HOM.

3aBepiiiasi KpaTKui 9KCKypc B chepy aIMUHUCTPATUBHOM 10C-
TULIMH, CJIEAYeT MOAYepKHYTh, uTo EBponenckuit Cyn no npa-
Bam yesioeka (ECITY), nomyckaer BO3MOXXHOCTb pacCMOTPEHUS
OIpeJeJICHHBbIX KATeropuil en HecylneOHbIMU, B YACTHOCTH ajl-
MUHUCTPATUBHBIMUA OpPraHaMu, MPU3HABast 3TOT MOPSJOK 3alllu-
THI TI0 CYTH Cy/IeOHBIM (2 BHIHOCUMBIE PEIIeHusI 10 CyTH — pe-
IIEHUSIMU Cy/1a, UMEHYs UX MePBOHAYAIbHBIMH PelleHusAMHI
10 IPAKIAHCKUM JeJiaM). [{7151 Toro yToOsl perieHus aMUHU-
CTPATUBHBIX OPraHOB MPU3HABAINCH NEPEBOHAUANLHBIMU PEULEHU -
AMU NO 2PANCOAHCKUM Oenam TIO cMbIcity 1. 1 cr. 6 KonBeHumu
10 MpaBaM 4YeJioBeKa (T. €. NPUPABHUBANUCH K PEULEHUSIM CYoa ),
IIPY X BBIHECEHUU JIOJIKHBI COOMIONATHCS TPeOOBaHUS yKa3aH-
HOU ctatbu KoHBeHIMH, TpeabsBIIsieMble K cyaeOHo (hopme 3a-
IIUTHI TTPaB*>.

Takum o6pazom, ECITY yeTko pasrpaHMuYMBAaeT JIBe CUTYa-
LI1UU, KOT A HAUUOHANBbHOE 3AKOHOOAMeNbCMB0 NPedyCMAmMpU8ea-
em aOMUHUCMPAMUBHBIIL NOPSOOK PACCMOMPEHUSL Oen .

1. Ecim agMUHHMCTPATUBHBIM OPraH HE3aBUCUM OT CTOPOH Jie-

33 Tonpo6uee cM., Haripumep: Poockosa M.A., I'naskoéa M.E. ActieKThl mpaBa Ha
cya: Hogeiinme TenaeHmy // Poccuiickuii exeroqHuk EBponeiickoil KOHBEHLUHU T10
npaBaM uyenoBeka / Russian Yearbook on the European Convention on Human Rights.
Ne 1 (2015): EBponetickast KonBeHuus: HoBble «ctapble» npaBa. M.: Craryt, 2015
(CIIC «KoncynbranTllnoc»).



JIa ¥ UCTIOJTHUTEIbHOM BJIACTH, CO3/IaH Ha OCHOBAHWHU 3aKOHA JIJIsI
pas3peleHus Orpee/ieHHbIX BOMPOCOB M OCYILECTBISIET CBOU
TIOJTHOMOYHSI B COOTBETCTBUU C TIPOIIETy POMd, TTPEIOCTABIISIIONIEH
rapaHTUIO 3aKOHHOCTH, T. €. COOTBETCTBYET MPEAYCMOTPEHHBIM
CTaHAapTaM OTIpaBieHus npaBocyaus (1. 1 cr. 6 KonBenimu no
MpaBaM 4YeJIOBeKa), TO €ro pellieHre pacCMaTpUBaeTCs KaK nep-
BOHAUANbHOE PeUlerIe NO BONPOCY O NPABAX U 00SA3AHHOCMSIX 3d-
aeumens;

2. Eciivi aiMMHUCTPATUBHBIN OpraH He OTBEYaeT YKa3aHHBIM
CTaHAApTaM OTIPABJIEHUS TTPABOCY/IUSI, €O PEIIeHUsI — 3TO pe-
IIeHUs] AIMUHUCTPATUBHOTO OpraHa, KOTOPBIE JIOJIKHBI TTOJBEP-
raThCsl TIOC/IEAYIOIeMY KOHTPOJIO CO CTOPOHBI CYIEOHOTO Opra-
Ha, 00JIa/IAI0IIEro BCEH MOJIHOTOW ITOJTHOMOYMKI 1 MPU3BAHHOTO
obecrieunTh codmonenue TpedoBanuii mm. 1 cr. 6 KonseHrmu mo
npaBaM YeoBeKa’.

Nupivu cioBamu, ECTTY ucxogut u3 Toro, 4To 3aiuTa rpax-
JAHCKUX TIpaB OyJeT pacleHUBATbCS B KAUECTBE CYOeOHOL 3a-
wumul MO cMbiciy 1. 1 cr. 6 KoHBeHnmu B cutyaruu, 0o
KOI/1a aJIMUHUCTPATUBHBIN OpraH OTBeYaeT BCeM TPEOOBAHUSIM,
MPEeIbSIBISAEMBIM K CYIy (O YeM TOBOPHIIOCH BBIIIIE), IMOO KOT/Ia
OHA peayu3yercsl JICUCTBUTENHLHO CylIeOHBIM OPraHOM, KOMIIe-
TEHTHBIM OCYIIECTBIISATh CYIeOHBIN KOHTPOJIb aJIMUHUCTPATHUB-

4 Cwm., Hanpumep: nocranosienre ECITY ot 27.05.2003 no neny «Kpuriian npotus
Pymbiaun» (Crisan v. Romania; N 42930/98).

3w, Hanpumep: nocradosienre ECITY or 04.03.2014 no peny «I'pange CtueHc
u apyrue npotus Uramuu» (Grande Stevens and Others v. Italy; N 18640/10 u ap.).



HbIX perienuid. MHoii nonxon, no mHenuto ECITY, co3naer ycio-
BUS JIsI IPOU3BOJILHOTO JIMITIEHH S JIUIL TTpaBa Ha Cy[AeOHYIO 3a-
IIUTY CBOMX IPaB, CBOOO/ U 3aKOHHBIX MHTEPECOB, YUTO JIe/IaeT
HOpMHI 1. 1 cT. 6 B KoHBeH1uu Oecriosie3HbIMU, arpuopy Head-
(peKTUBHBIMU.

Cremyer mpu3HATh, YTO CUCTEMa aJMUHUCTPATUBHOMN IOCTU-
mun B Poccuu TpaauIMOHHO TAroTeNna K UCNAHCKOU MOOenl.
To ecTb peanuzaivis aAMUHUCTPATUBHOrO MOPSAKA 3aIH-
ThI OCYIIECTBIISICTCS OP2AHAMU, BXOOSIUUMU 8 CUCHIEMY UCHON-
HUMENAbHOU racmu M He 00pa3yoIuMi UepapXuIecKy BHICTPO-
EHHYIO CTPYKTYPY aJJMUHUCTPATUBHON tocTUIMH. Vcronb30Ba-
HHUE JJAaHHOTO TOps/IKa MpeAronaraer oopaileHue 3auHTepeco-
BaHHOTO JIMIA K BHIIECTOSIIEMY OpraHy (JIOJDKHOCTHOMY JIMITY )
B COOTBETCTBUU C MTpEANUCaHnsIMU 3aKoHa. He nccnenys Bompoc
TIOJIJTMHHOW HEe3aBHCUMOCTHU THUX OPraHOB OT «aKTUBHOM aJIMH-
HUCTpPAIM», T. €. COOCTBEHHO MCIIOJIHUTEIbHON BJIACTH, CIIE/1Y-
€T MPU3HATH, YTO pelleHust MaKux opearog no cmvicay n. 1 cm.
6 Koneenyuu no npasam uenoeka He mMozym paccmampueanv-
csl 8 Kauecmee NePEOHAUANbHBIX PEULEeHULl NO 2PAHCOAHCKUM Oe-
Aam3®. D10 06yCIOBIEHO, BO-TIEPBBIX, OTCYTCTBUEM B OOJBIIIMH-

36 Kak YK€ YKa3blBaJIoCh, B CTpPaHaX aHIIOCAKCOHCKOM MOJIENIN aJMUHUCTPATUBHON
I0CTULIUHN OesMeabHOCHb K8a3Uucyoeonoeo opeana (He BXOIAIIETO B TOCYIAPCTBEHHYO
CynieOHYI0 CHCTEMY, a CO3JaHHOTO B CTPYKTYPE OPraHOB HCTIOTHUTEIBHOM BJIACTH) MO-
KET NPUPABHUBAIMBCSL K OMNPABAEHUIO NPABOCYOUSL, OCYUYECTNBASEMOMY CYOOM NEPBOL
uHcmanyuu. ITO TIPUBOAUT K TOMY, YTO PEILEHHs], BBIHECEHHbIE TAKUM KBa3UCyleo-
HBIM OpPraHOM, TIPEJIIONAraioT 00:XajJ0BaHNE B Cy[ HEe TIEPBOM, a aneUIAIMOHHOH 1H-
cranuu. Tak, B CIIIA ymuuo, koropomy IlanaToii o paccMOTPEHUIO €1, CBSA3aHHBIX
C TOBapHBIMH 3HaKaMH, OBIJIO OTKa3aHO B IIPEAOCTABICHHIH ITPABOBOM OXPaHBI TOBap-



CTBE CJIy4aeB MPEIyCMOTPEHHOIO 3aKOHOM aJMUHHUCTPATUBHO-
IO MOPsIIKa paCCMOTPEHMSI JIEN, @ BO-BTOPBIX, HECOOTBETCTBUEM
MPOIEyPhl PETYCMOTPEHHBIM CTaH/IapTaM OTIPABJICHUs TIpa-
Bocynus (m. 1 cr. 6 KoHBeHIuu no npaBam yesioBeka). BoiHe-
CCHHbIC a/IMUHUCTPATUBHBIMK OpraHaAMH PEIlieHUsT MOT'YT 00Xka-
JIOBaThCs1 3AMHTEPECOBAHHBIMU JIUIIAMU B COOTBETCTBYIOIIIUE CY-
JeOHbIe OpraHbl, T. €. OHM MOTYT peajn30BaTh Cy/AeOHBIN IMO-
PAOK 3aIUTHI.

Takum 00pa3oM, OTEUECTBEHHOE MPABO He J1aeT HUKAKHUX OC-
HOBAaHUU paccMaTpUBaTh aJIMUHUCTPATUBHBIN MOPSIOK 3AIIUTHI
B KaQUeCTBE Jonycmumoti 3ameHul CyfieOHOro nopsiaka. Jlocruxke-
HUEM OTEYECTBEHHOI'O MPABOIOPsIKA MPU3HAETCS MPOBO3IJIA-
meHHoe Koncruryuueit PO 1993 r. npaBo Ha cydebHyro 3aiuuty,
O3HavaroIee Mpekae BCEro JOCTYMHOCTb MTPABOCYIUs ISl JIIO-
00ro JMIla ¥ HEIOMYCTUMOCTh OTPaHUYEeHUI ISl OOpalleHus B
cyn (uto cootBercTBYeT M. 1 cr. 6 KoHBeHIMu 1o npaBaMm ye-
JioBeKa). BcenencTBue 3TOro MCKJI0YeHa CUTyalusi, B KOTOPO
Op2aH, CO30AHHbBI 8 CMPYKMYPEe UCNOAHUMENLHOU 81aCMU, MO-
Jicem nOOMeHUMb coOOolL Yo, BXOOSUULL 8 CYOCOHYIO CUCTEMY 20-
cyoapcmaa®’.

HOMY 3HaKy, BIIpaBe OOpaTUTHCS C aleUTSIIMOHHON jKajo00 B aresUISIIOHHbBIN Cy/L
1o (beziepaIbHOMY OKpPYTY (BIIpOoYeM, IPU3HAETCS AOMYCTHUMBIM U oOparteHue B (ejie-
PaNTBHBIN CyZ IEpBOI MHCTAHIMH C HOBBIM TpeboBaHueM). Takum 06pa3om, aHIJIOCaK-
COHCKas MOfIeJb aIMHUHKICTPATUBHOM I0CTULIMH TIPEAyCMaTPUBAeT BOSMOKHOCTb TIPHU-
3HaHWs 3a PEIIeHUsIMU KBa3UCYIEOHBIX OPraHOB 3HaueHHE MEepPBOHAYAIBHBIX CyneO-
HBIX pelIeHHH.

37 AOGComoTHO HCOXHNJAHHBIM B CBA3U C 9TUM CTAJIO UCIIOJIb30BAHUE aHITIOCKACOH-
CKOH MOACIn a,[[MPIHPICTpaTPIBHOﬁ I0OCTULIMU TIpU CO3JaHNN Cyna MO MHTEJJICKTYaJIb-



3aBepinasi HACTOSIIIYIO YaCTh IAHHOU CTaTh, HEJb3s1 000NTH
BHUMaHUEM MpoOJieMy TIOHSATUIHOTO amrapara, Ha CaMoM Jiejie
CEPbE3HO MPENSATCTBYIOINIYIO MOJTHOLUEHHOMY Pa3BUTHIO KaK aji-
MUHUCTPATUBHOTO TMOPAJKA 3allUThl B 1IEJIOM, TaK U CYJIOIpPO-
M3BOJICTBA M0 [IeJIaM, BOHUKAIOIIUM U3 aJMUHUCTPATUBHBIX U
WHBIX MyOJIMYHBIX OTHOIICHUH.

Yacte 2 cr. 118 Koncrurymyu P® 3akperuiser: «Cyneo-
Hasl BJIACTb OCYUIECTBJISETCS MOCPEICTBOM KOHCTUTYLIMOHHOTO,
IPaXJaHCKOro, aJIMUHUCTPATUBHOIO U YTOJIOBHOIO CYHOIPOU3-
BozacTBa». MLE. [1a3koBa 1o 3tomy 1oBoay NUIIET CIeAyOLee:
«Kak nosicHsIv CrieraaucThl, y4aCTBOBABIIIHME B ITPOLIECCE MOI-
roroBku Tekcta Konctutyuuu B Havane 90-X IT., TAKOE HOPMO-
TBOPUYECKOE pelieHre ObUIO MPUHSATO C TeJIbI0 C/IeNaTh aKIeHT
Ha 3aKpeTyIeHUH TapaHTUH CyAeOHOM 3aIUTHI 10 JIeJIaM YaCTHBIX
JIVILT TIPOTHB OPraHOB IMyOJIMYHOM BJIACTH, YTO JOJIKHO OBLIO HAHi-
TH (M HAlIUIO) JaJIbHEMILIEe TPOIOJDKEHNE B HOPMAX OTPaceBOro
(TporieccyanbHOro) 3aKOHOAATETHCTBA» 8.

Me:xny Tem nanHoe nosjoxenue Koncruryimm P® Henb3s Ha-

HBIM ITpaBaM — 3HAYCHKE MOJHOLEHHOH CyNeOHOH MHCTAHIMK OBbLIO, MO CYTH, IpH-
3HaHO 3a [1anaroil o MaTeHTHBIM CIIOPaM, MPABOBOM CTATyC M KOMIIETEHIIMST KOTOPOM
BeChbMa HeompeeneHHbl. KpUTHKy Takoro 3akOHOJATEIbHOTO peleHus cM.: Pojickosa
M.A. 3anyTa MHTEJUIEKTYaJIbHBIX ITPaB: 3aKOHO/IATETbHBIE ONIMOKH MTPY OTpeIeICHUN
cTaryca ¥ KOMITETEHIIMH CHEIMaIM3NPOBAHHBIX OPTraHOB, pa3pellaoliiX nena B che-
pe TPOMBIIIEHHOM coOcTBeHHOCTH: Yued. nmocodue. M.: Craryt, 2016. C. 16-25.

38 Poowcrkosa M. A, I'nazkosa M.E., Caguna M.A. AxTyasibHble TpoOeMbl yHU(pHKa-
MU TPakJAHCKOTO MPOIECCYAIbHOTO U apOUTPAKHOTO MPOIECCYaTbHOTO 3aKOHOIA-
tenberBa / Tlon obmr. pen. M.A. Poxkooit. M.: U3uCIl; MTHOPAM, 2015 (aBTop
ouepka 9 — M.E. I'nazkoBa) (CIIC «KoncynsrantILmocs).



3BaTh OE3yNMpPEYHbIM — OHO BCET/Ia BBI3BIBAIO JVCKYCCHU, TO-
CKOJIbKY HEMOHSITHBI MOTUBBI YKA3aHUSI UMEHHO 3TUX Pa3HOBUI-
HOCTEl CyIONPON3BOJICTB U HESICEH KPUTEPUIA, KOTOPBII UCIIONb-
30BaJjICs JIJIs1 TPaJIalliy CyJOITPOM3BOICTB IMEHHO Ha 9TH BUIBI.

Ecmu ucxoamMTth U3 TOro, YTO peub Iuia 00 0003HAYCHUH BU-
JIOB CY/IOTIPOU3BOJICTB B 3aBUCUMOCTH OT CHIPYKMYPbl CYOEOHOL
enacmu, TO TIpeJIOKeHHasT KiaccupUKalvs SABJISETCS HEMoJ-
HOW, MOCKOJIbKY OTEUeCTBEHHas Cy/leOHasi CCTeMa YKa3aHHBI-
MU BHJIaMU He rcuepribiBaeTcs. U Kak 3/1ech He BCIOMHHUTB CITO-
pbl OTHOCHUTEJIBHO JOMYCTUMOCTH CYIIECTBOBAHUSI B KauyecTBe
CaMOCTOSITEJTBHON Pa3HOBUIHOCTH apOUmMpadicHoz0 CyIOTIPOU3-
BoacrBa?!

Ecnu npusHath, 4TO pasrpaHUYeHHe BHUIOB CYIOMPOU3BOI-
ctBa B 4. 2 c1. 118 Koncruryium P® 3aBuceno or zpadayuu cy-
0eOHbIX Oen, TO, TI0 BCe BEPOSATHOCTH, IaHHOE KOHCTUTYIIMOH-
HOE TIOJIOJKEHUE JIOJDKHO OBLIO UMETh APYrylo pegakimio. OHo,
HaIrprMep, MOTJIO 3ByYaTh TakuM oOpazoM: « CydebHas énacmo
OCYUeCmensiemcst NOCPeOCmeom CYyOOnPoOU3800CMaa no Y2on08-
HbIM, AOMUHUCPAMUGHBIM U 2paxcoanckum oeram »>°. I Hafgo
CKa3aTh, 4TO TaKasi peJAaKIHs He TOJILKO YIIPOCTU/Ia Obl ySICHEHUE
TIOJIOKEHU S, 3aKPETUIEHHOTO B 4. 2 cT. 118 Koncruryimu P®, Ho
U CHSJIa MHOTHE BOIIPOCH, 0 CHX TIOP BOJHYIOIIIUE YMbI OTEYE-
CTBEHHBIX ITPaBOBeNOB. Bosee Toro, pazorpaemMoe KOHCTUTYIIH-

3 Craryc KC P® u iena, OTHOCSIIMECS K ero KOMIIETEHIIUK, OECCIIOPHO, BBIIEISIIOT
3TOT CyJ U3 psJa MPOYMX CYIOB, @ pACCMaTpUBaEMble UM JieJla B CUILy NIPUCYILEN UM
crieniipuKy TpeOYIOT CAMOCTOSATEILHOTO PACCMOTPEHUS.



OHHOE TIOJIOKEHHE B TIPEIOKEHHON peJaKIliy B OOJIbIIIEH CTe-
nieHn cOMM3IIIOCh Obl ¢ 1. 1 cT. 6 KoHBeHIMM 110 mpaBam JesioBe-
Ka, B KOTOPO#1 BbIIEJISIIOTCS ABE KATErOpUHU JeJ1: BO-IIEPBbIX, JeNa
«I10 YTOJIOBHBIM OOBHHEHUSIM» U, BO-BTOPBIX, «CIIOPBI O TPakK-
JAHCKMX TIpaBax M OOS3aHHOCTSAX», K KOTOPbIM OTHOCSIT Jiejia,
paccMaTpuBaeMble B paMKax I'PaXAaHCKOTO M aMUHUCTPATHUB-
HOTO Mpou3BoacTBa*.

Ho 6onee npo6iaeMHbIM SIBJISIETCS APYTOW acrieKT MOHSITUM-
HOU HenpopabotaHHocTH 4. 2 c1. 118 Koncrurynumn P®, Ha xo-
TOPBIN crielasibHO oOparaet BHuManue M.E. ['ma3kosa: «. . .cy-
JONPOU3BOACTBO KaK (popMa OCYILECTBIEHUS MTPABOCYAUs Op-

B 1. 213 [IpakTyeckoro pykoBOACTBa MO KPUTEPUAM MPUEMIIEMOCTH, MOArO-
toBnenHoro ECIIY, oTMeuaeTcsi, YTO MOHATHE «TPaXAAHCKUE MpaBa U OOS3aHHO-
CTH» HE MOET TOJIKOBAThCSI CKBO3b ITPU3MY BHYTPEHHETO IIpaBa rocyaapcTBa-OTBET-
YHKa; pedyb UIeT 00 «aBTOHOMHOM TOHSTHH, BbiTeKawomeM 3 Konseniwm» (http://
www.echr.coe.int/Documents/Admissibility_guide_ RUS.pdf). BaxxHo 3ameTuTs, uyto
ECITY u3HavaibHO UCXOIUII U3 TOTO, UTO CT. 6 KOHBEHIIMM 10 IpaBam 4eJioBeKa Ipu-
MEHHMa K pa30UpaTesbCTBY, IPOMCXOASIIEMY M B KOHCTUTYLIMOHHOM CYJE, €CIU pe-
3yJIbTaT TAKOTO Pa30MpPAaTETbCTBA HETOCPENCTBEHHO H CYIIIECTBEHHBIM 00pa30M 3aTpa-
TMBaeT rpaxkaHCKue mpaBa u oos3aHHOCTH («Kpacka mportus IBeiinapum», 19.04.
1993, 1. 26). M. ne CanpBua OTMEYAET, YTO €CJIM NEPBOHAYAIbHO IPAKTHKA OTHOCH-
JIa K YUCITY «IPaskJaHCKHUX» JIMIIb IpaBa U 00sI3aHHOCTH «YaCTHOIPABOBOIO XapaKTe-
pa» B KJIACCMYECKOM CMBICIIE ITOrO TepMHHA (TIPAaBO COOCTBEHHOCTH, CEMEHOE IPaBo
M T. 1), TO ceifuac MoJ YKa3aHHOE MOHSTHE MOXKET ObITh MOIBENEHO BCSIKOE UMYIIIe-
CTBEHHOE TpeOOBaHKe, OCHOBAHHOE Ha MPEeIioiaraeMoM HapyIIeHUH MpaB U 00s13aH-
HOCTEH YaCTHOTO XapakTepa, He3aBUCUMO OT TOTO, B COOTBETCTBUHU C KAKMM 3aKOHOM
(rpaXkIaHCKHMM, aIMHUHUCTPATHUBHBIM U JIp.) JOJUKHO OBITH pa3pelieHo Jejo U KaKoi
OpraH KomreTeHTeH ero paccMmarpubath (Caavsua M. oe. Tlpenenentsl EBponeiicko-
ro Cyzia o npaBam 4esoBeka. PykoBoasiiye NpUHLMIIBL CyAeOHON MTPaKTHKH, OTHO-
csimmeticst K EBporneiickoil KOHBEHIIMM O 3allyTe TpaB YeloBeKa M OCHOBHBIX CBOOOI.
Cyne6nas npaktuka ¢ 1960 mo 2002 r. CII6.: FOpun. nentp Ipecc, 2004.)



raHaMM CYJIcOHOM BJIACTH HE MOXET ObITh aIMUHUCTPATUBHBIM.
Cynorpou3BOICTBO SIBJISIETCSI CAMOCTOSTENTBHBIM CITIOCOOOM 3a-
IIUTH HAPSY C CYIIECTBOBAHUEM aIMUHHMCTPATUBHOTO TMOPS/I-
Ka BOCCTAHOBJIEHU I HAPYITIEHHBIX TIPaB U MyOJIMYHOTO MTPABOIIO-
paaKa. AIMAHUCTPATUBHBIA CIIOCOO 3aIIUTHI MpPEAToiaraeT 00-
paItieHue B BBIIIECTOSIIIIUI OPTraH WK K BBIIIECTOSIIIEMY JIOJIK-
HOCTHOMY JIMITY ¥ UMEET OTIMYHBIE OT Cy/IeOHOTO TTporiecca uep-
ThI»*!.

OTevecTBEHHOE 3aKOHOJATENILCTBO, KAK YiKe ObLJIO MOKa3aHo,
pa3rpaHUYMBAET aJIMUHUCTPATUBHBIN TIOPSIJIOK 3aIUTHI, peasIv-
3yeMbIil OpraHaMy MCTIOJIHUTEIbHOM BJIACTH, PACCMATPUBAIOIIH-
MU COOTBETCTBYIOIIME OOpaIlleHUs] YACTHBIX JIMII, U CYJcOHBIN
MOPSIJIOK 3aIlUTHI, peamu3yeMblil cyaeOHbIMU opraHamu. [Ipu
TOM Op2aHbl UCNOAHUMENbHOU énacmu, PacCCMaTpPUBAIOIIUE Jie-
JIa, OTHECEHHbIE K UX KOMIIETEHIIUH, OCYIIECTBIISIOT CBOIO Jie-
SATEJIBHOCTh B (hopMe aIMUHHCTPATHBHOIO MPOU3BOJCTBA,
TOrJa Kak 2ocydapcmeerivle cyobl OCYIIECTBIISIIOT CBOIO JIes-
TEJILHOCTH B (hOpMe CyI0NPOU3BO/ICTBA MO /IeJiaM, BO3HHKA-
OIHM H3 aJJMHHHCTPATHBHBIX H MHBIX MyOJHYHBIX OTHO-
eHHM.

HeBepHoe o003HaueHHME TIOC/IEHEr0 KaK «aJIMHHUACTPATHB-
HOTO CYJONPOWM3BOJICTBA» MPEISITCTBYET YSCHEHWIO Pa3IuIuid
MEXIy TMPOLEypOr PACCMOTPEHUS JIeNl aJIMUHUCTPATUBHBIM

' Poxckosa M.A, I'naskosa M.E., Caguna M.A. AKTyaJbHBIE TIPOOJIEMBI YHU(HKA-
WY TPAKJAHCKOTO IPOIIECCYAIBHOTO M apOUTPAKHOTO MPOLIECCYabHOrO 3aKOHOIA-
TesbeTBa (aBTOp ouepka 9 — MLE. I'ma3kosa).



OpraHoOM U MPOLey POl CYI0IPOU3BOACTBA (ITPOM3BOJICTBA B CY-
1), TO3BOJISIET MOAMEHATh 3TH JIBa NMPUHUMUIMAIBHO pa3Hble
npoliecca OfHO APYrMM, CO37aBasi yYCIOBUS IJIsl BbIABUKEHUS
ujiel, «He BCTpauBaeMbIX» B OTEUECTBEHHbIN MPaBoNopsiIok: «B
YaCTHOCTH, OOCYXKIQINCh UJIEM PEryJIUpOBaHUsS AAHHOTO IPO-
necca aJIMMHUCTPATUBHBIMU perjlaMEHTaMH, YTBEPXKIAaeMbIMU
OpraHaMy VICTIOTHUTEJIbHOM BJIaCTH, pacliMpeHus 00s3aTebHO-
ro JI0CyeOHOrO MOpsi/iKa paspelleHus e, BO3HUKAIOIIUX U3
aIMMHUCTPATUBHBIX OTHOILIEHUH, U 00pa30oBaHMs JJIsl UX pac-
CMOTPEHMS «BHEBEJJOMCTBEHHOTO KOHTPOJIBHOTO OpraHa» — de-
JepasIbHOM aIMUHUCTpAaTUBHOW Ci1y:kObl Poccuiickoii ®Penepa-
i wim AaMuHUCTpaTtuBHOM masnatel Poccuiickoit denepa-
mu®. .. Takas nesTenbHOCTh BOCIIPUHUMAETCSI MHOTUMU TEO-
peTHKaMu M, B OCOOEHHOCTH, MPAKTHKAMHU KaK «aJMHUHHUCTpA-
TUBHBIA TPOLIECC», 3aYacTyl0 CMEIIMBAeMblid C aAMMHHUCTpaA-
TUBHBIM CYJONPOU3BOACTBOM, JJISl OCYLIECTBJEHUS KOTOPOIO
MHOTOKPATHO MpeJiarajoch CO3/1aHue aAMUHUCTPATUBHBIX CY-
IIOB. . .»* HeraruBHbIE HOCIEACTBUSA MOJOOHOIO CMEIIIEHUS CKa-
3bIBAIOTCS HA COAEP/KAHMU COOTBETCTBYIOIIMX 3aKOHOAATEbHBIX

2 Cwm.: Ianosa U.B. AJIMUHUCTPaTUBHOE CyIOIIPOU3BOJICTBO U IIPOLEAYpa BHECY-
JeOHOro, T0CYAeOHOTO pacCMOTpEHHsI aIMUHUCTpaTBHBIX nien // Bectauk BAC PO.
2007. Ne 4.

43 Cwm.: Manosa U.B. Menpanyst: npoOJieMbl ¥ yTH uX peitienus // Bectauk BAC
P®. 2011. Ne 10. C. 81-82.

# Poxckosa M. A, I'naskosa M.E., Casuna M.A. AKTyaJbHBIE TIPOOJIEMBI YHU(HKA-
WY TPAKJAHCKOTO IPOIIECCYAIBHOTO M apOUTPAKHOTO MPOLIECCYabHOrO 3aKOHOIA-
TesbeTBa (aBTOp ouepka 9 — MLE. I'nmaskosa).



AKTOB — KaK 3/IECh HE BCTIOMHUThH KPUTUKYEMBIN CTIEIIAATMCTAMU
KAC P®, npeagmeTom peryJampoBaHus KOTOPOTO SABJISAETCS «IIO-
PAAOK OCYIIECTBJICHUS] AIMUHUCTPATUBHOIO CYJOIPOU3BOICTBA
MIpU paccMOTpeHuu U pasperieHnn BepxoBueiM Cynom Poccuii-
ckot depeparum, cynamu oOIIel IPUCIUKITA, MUPOBBIMHU CY-
JbSIMU. .. AIMAUHACTPATHUBHBIX /1€ O 3alIUTE HAPYIICHHbIX WA
ocTiapuBaeMBbIX TIPaB, CBOOO ¥ 3aKOHHBIX UHTEPECOB IPakIaH,
MpaB ¥ 3aKOHHBIX UHTEPECOB OPraHU3allui, a Takke JIPyrux aj-
MUHUCTPATUBHBIX /1], BOBHUKAIOIINX U3 aIMUHUCTPATUBHBIX U
WHBIX yOJTMYHBIX TIPABOOTHOIIICHUI U CBSI3aHHBIX C OCYIIIECTB-
JIEHUEeM CyIe0HOrO KOHTPOJIS 3a 3aKOHHOCTBIO U OOOCHOBAHHO-
CTBIO OCYIIECTBJICHUS TOCYJAPCTBEHHBIX MJIM MHBIX MyOTUYHBIX
rmoytHoMouni» (4. 1 cr. 1).

IlonBoasg UTOrM JaHHOW YacTH HACTOSIIEN CTaTbU, XOTEJIOCH
ObI BBIPA3UTh HAJICKAY Ha TO, UTO 0OO3HAUCHHbIE TEPMUHOJIOTH-
YyecKue OIMOKH OYyT UCTIPaBJIEHBI, UYTO, BHE BCSIKUX COMHEHMH,
MIO3BOJIUT O0Jiee pe3y/IbTATUBHO COBEPIIIEHCTBOBATH MHCTPYMEH-
Thl TPABOBOM 3AILIUTHI.



I11. O TpeTeiickoM pa3oupaTeILCTBE
(apOuTpaxke) B yCIOBUAX
NnpoBOaANMOI pedopMbl

[Mynkr 1 ct. 11 TK P®, xak ykazaHo, mepeuncisier cyaeOHbie
Oprassbl, KOTOpbI€ HAJIEIEHbl TOJTHOMOUYMSAMH IO 3ALIUTE I'Pax-
JAHCKUX TIPaB: 9TO rOCyJapCTBEHHbIE Cybl (cya oOIIel opuc-
JVIKITNK 1 apOUTPAXHBINA CYI) U CyJ HErOCYIapCTBEHHBIN — Tpe-
terickuid. [Janee mo tekcty ['K P® ncnonbiyercst o0muii TepMuH
«cyn» 0e3 YTOUHEHHMsI, O TOCYJapCTBEHHOM WJIM TPETEHCKOM Cy-
ne uaet peyb. CKazaHHOE 3aCTaBJIsIeT JaTh HEKOTOPbIE pa3bsic-
HEHMUSI.

Crarpst 10 Koncrurynum P® ycrananmBaet, 4yTo rocynap-
CTBeHHas1 BiacTh B Poccuiickort denepaniuy oCyecTBIsIeTCs Ha
OCHOBE DPa3/Ie/IeHUs] Ha 3aKOHOJATENIbHYI0, UCIIOJHUTENbHYIO U
cyneOHywo. Pa3BuBas mMpuHIIMI pas3jiesieHus BJacTel, MOoJoKe-
HusA 1. 7 «CyneOHas Bnactb» Koncruryrwm P® 3akperuisior oc-
HOBBI CO3[IaHUS U [IEATEIILHOCTH OpP2aHo8 20CYOapPCMEEHHOlL CY-
0eOHOIi 6nracmu — TOCYIAPCTBEHHBIX CYIOB, BXOASIIUX B Cyaeo-
Hy1o cucremy Poccuiickoit @enepanyu. C yueTom CKa3aHHOTO U3
4. 1 cr. 118 Koncruryimm P® crnenyer, 4ro npasocyoue sBnsi-
eTcst popMOou 2ocydapcmeeHHOl OesimeabHOCMU ; OCYIIECTBIISATD
TaKyIO JI€ATEJIbHOCTh MOT'YT TOJIbKO CIHELMATIbHO CO3[JaHHbIE IO-
CYIapCTBEHHbIE YUPEKIEHUS — FOCYJapPCTBEHHbIE CY/Ibl, COCTAB-



JISIONIHE B COBOKYITHOCTH CyI€OHYIO CUCTEMY.

B 1O *e BpeMsi, Kak U B OOJBIIMHCTBE CTPaH, OTEYECTBEH-
HOE 3aKOHOJATEJIbCTBO YCTAHABJIMBAET JIOMYCTUMYIO aJIbTepHA-
TUBY TOCY/IapCTBEHHBIM CYJ€OHBIM OpPraHaM — HEerocy/l1apCTBEeH-
HbIE CY/bl, YIIOJTHOMOYEHHBIE OCYIIECTBIISAThH 3alIUTy HAPYIIIEH-
HBIX TIPaB rPaXkIaH U IOPUANUYECKUX JIUI. Takue Cyapl — TpeTe-
CKHE CyIbl WJIM MHa4Ye apOuTpaxu (J1anee — apOUTpaxu) He sB-
JISIIOTCS] TOCYAAPCTBEHHBIMU YUPEKASHUSMU, HE BKJIOYAIOTCS B
rOCY/IapCTBEHHYIO CYIeOHYIO CUCTEMY, CJIeJOBATEIbHO, HE MOTYT
OTIPABJISITh MPABOCYAME, SBJISIOMIEECs, Kak ObLIO YKa3aHo, Tpe-
POraTHUBON UCKJTIOUMTEJIBHO TOCYAapCTBEHHBIX CyloB. A. JlnueB
B CBSI3U C 9TUM OTMEYAET: «...HUTJe He CYIIeCTBYET 3aKOHa, KO-
TOpPBIA Obl TIPU3HABAJT ApOUTPAK B KaYeCTBE OPraHOB TroCyaap-
CTBEHHOU BJIACTU. ApOUTPHI BLIHOCAT PEIIeHUs B KAUECTBE YacT-
HBIX JUl»®. To ecTh, He ABJISISACH TOCYAAPCTBEHHBIM CYJIOM, ap-
OUmpasic He UCNoNHsIem PYHKYUIO 20cyoapcmeertoll (CYyoeoHoll)
é1acmu — OCyIeCTBIISITh TPABOCYNE, BBIHOCS PEIIeHUsI OT UMe-
Hu Poccuiickoit ®eneparmm®.

Bmecre ¢ TeM ykazaHHOE HUUYTh HE OrPaHUYMBAET ITOJTHOMO-

5 NTuues A. ApOUTPaXHUAT JOrOBOP B MEX/IYHAPOTHUTE UKOHOMHYECKH OTHOIIIE-
aust. Codust, 1975. C. 13 (uur. no: Xaecmosa H.0. Apoutpax Bo BHEITHEIKOHOMH-
YEeCKHMX OTHOIIEHHsX cTpaH — wieHoB CIB. M.: Hayka, 1980. C. 34).

46 JanHast no3unus yxe Haxoawia noaresepskenue B npakruke KC P®. B yactHo-
cry, B Onpenenenuu ot 04. 06. 2007 Ne 377-0O-O KC P® ykazan crenymomee: «...
TIOCKOJIbKY TpeTeHCKoe pa3OoupaTenbCTBO SIBJSETCS OAHOM U3 aJIbTEPHATUBHBIX (hOPM
3aILUTHl TPAXKAAHCKUX IIpaB, TPETEUCKUIA Cy HE OTHOCUTCA K OpraHaM OCYyLIECTBIIE-
HuA npaBocyaus (crarbst 118 Koncruryuuu Poccuiickoit @enepanun)».



qus apOUTpaka 1o pa3perieHuI0 OTHECEHHBIX K ero KOMIIeTeH-
WU JIeJT 110 3alUTe CYOBEKTUBHBIX I'PakKIAHCKUX MPAB M 3aKOH-
HBIX MHTEPECOB, He YHUUMKAeT ero 3Hauumocth: 1. 1 ¢t. 11 TK
PO apoumpasic npsimo ommecen K cyoebHbIM Opeanam, YnoaHo-
MOUEHHBIM 20CYOAPCMBOM HA PACCMOMPEHUE U pa3peutenue ma-
Kux Oen. To ecTh apOUTpaXu MPECTABIISIOT COOO Hezocydap-
cmeermvle cyoeonvle opeanvl (HETOCYIapPCTBEHHbIE CYIbI), OCY-
IIECTBIISIIONINE CYJeOHYIO 3alUTy HAPYIICHHBIX WJIM OCIIOPEH-
HBIX MPaB U OXPaHSAEMbIX 3aKOHOM MHTEPECOB B paMKax Mpeo-
CTaBJIEHHOW UM KOMIIETEHIMNA® .

47 Takoe MOHMMaHHE B TONHOM Mepe cornacyercst ¢ npaktukoi ECITY, korto-
peIi B mpeneieHTHOM fene «Jlutroy u npyrue npotuB CoenunHenHoro Kopones-
ctBa» (Lithgow and Others v. The United Kingdom, xanoosr Ne 9006/80; 9262/81;
9263/81; 9265/81; 9266/81; 9313/81; 9405/81) ormeuas, YTO MOJ, OHATUEM «CYII»
HeJb3s1 IOHUMATh TOJIBKO «CY0, 8X00SIUAUIL 8 20CYOAPCMBEHHYIO CYOCOHYIO CUCEMY » .
ECITY nomgyepKkHyJI, 4TO MOHATHEM «CYi» OXBATHIBAIOTCS TAKKE OpPraHbl, XOTsI U HE
BXO[SIIME B TOCYIAPCTBEHHYIO CYIeOHYI0 CUCTEMY, HO HE3aBUCHMBIE OT CHOPSIIHUX
CTOPOH U UCTIOJTHUTENBHON BJIACTH, CO3IaHHBIE HA OCHOBAHMH 3aKOHA JJIS pa3pelie-
HUS ONpEIENIeHHBIX BOIPOCOB U OCYILECTBISIOIINE CBOM IMOJHOMOYHS B COOTBET-
CTBUM C IIPOLIESYPOH, IIPEJOCTaBIAIOIIEN rapaHTuio 3akoHHOCTH. Kpome Toro, EBpo-
Tniefickasi KOMHCCHS TIO MpaBaM 4eJIoBeKa B pellieHHH «AKCEJICCOH U JIpyTrue MPOTHUB
Iseryun» (Axelsson and Others v. Sweden, xano6a Ne 11960/86) ormeTwia, 4to, U3-
Ovpast TpeTeCKMii Ccy/, 3asBUTEb TEM CaMbIM OTKa3bIBAETCS OT MpaBa Ha CcyneOHOe
Pa3dUpPaTENBCTBO B 20CyapcmeeHHom Cye, 9To He TPOTUBOPEUHT cT. 6 KoHBeHInm o
3aIuTe TIPaB YeloBeKa M OCHOBHBIX cBoOof. Takmm obpasom, Komuccns mo npaBam
YeJI0BEKa, 110 CyTH, HOATBEPANIIA, UTO Npaeo HA CNpaseonusblii cyo , TapaHTUPOBAHHOE
cr. 6 KoHBeHIMM O 3alIUTe NpaB YejloBeKa U OCHOBHBIX CBOOOJ, OyneT COOMOIeHO
U B TOM CJIy4ae, €Ci CIIOp MeX/y CTOPOHAMU PACCMATPHUBAJICSI HETOCYIAPCTBEHHBIM
cyaeOHbIM OpraHoM. M37105keHHOH MO3UINK KOPPeCOHAUpPYeET nonoxeHne KoHetuty-
n P®, cornacHO KOTOpoMY Kax bl BITpaBe 3aIlMIaTh CBOM MpaBa M CBOOOJIBI BCe-
MU CIIOCOOaMHU, He 3aIpeIeHHBIMU 3aKOHOM (4. 2 CT. 45).



Henb3s He 3aMeTUTh, UTO 00BEM HOPM, PErIAMEHTUPYIOIINX
caM TIOPSIIOK TPETEHCKOro pa3ompaTebCTBa, He CIUIITKOM 3HA-
yuTeseH — 310 orn4daeT U 3akoH PP or 07.07.1993 Ne 5338-1
«O MexIyHapOoAHOM KOMMepYecKoM apOuTpaxe» (aaee — 3a-
koH 0 MKA), u ®enepanpHoro 3akoHa ot 24.07.2002 Ne 102-
®3 «O Tperenckux cynax B Poccumickon denepanyn» (nanee —
3aKOH 0 TpeTercKUX cyaax) 1 Berynusimi B cuity ¢ 01.09.2016
denepanbhbiil 3ak0H 0T 29.12.2015 Ne 382-93 «O06 apbutpaxe
(TpeTterickoM pazouparenbcTBe) B Poccuiickoit ®epeparmm» (J1a-
nee — 3akoH 00 apoutpaxe). OCOOEHHO OYEBUIHO ITO B CPaB-
HeHuu ¢ «BecoMbiMu» [TIK P® u AIIK P®, B KOTOpBIX BEChb-
Ma TIOIpOOHO OIpe/esyieH MOPSAOK CYAOMPOU3BOICTBA B TOCY-
JApCTBEHHBIX CyJax.

Mex 1y Tem Takoe MoJIoKeHHe Bellel 3aKOHOMEPHO 1 00bsIC-
HUMO.

CpaBHMBasi IpoleccyabHble MPaBOOTHOILIEHUSI B rocyaap-
CTBEHHOM CYJIe, OCYIIIeCTBIIsieMble B (popme cyieOHOro mporiec-
ca, ¥ IpoILIe/ly pHbIE OTHOIIEHUS B apOMTPake, OCYIIECTBIsIEMbIE
B (popMe TpeTeiickoro pa3orparenbCTBa, HeOOXOAUMO MOAYEPK-
HYTh cliefyioiiee. B ommune or npoueccyajbHbIX MPaBOOTHO-
IIEHUI B TOCYAAPCTBEHHOM CY[IE, SIBJISIIOIIMXCS BJIACTEOTHOIIIE-
HUSIMH, TIPOLIEypPHBIE OTHOIIEHHS B apOMTpake HE HOCAT Xa-
paKTep BJIACTU-TIOMYMHEHUS] U HE OTHOCATCS K IMyOJIMYHO-TIpa-
BOBBIM OTHOIIIEHUSIM (MMEHHO MOTOMY 4TO apOUTpaX He SIBJIsA-
€TCsI TOCYAAPCTBEHHBIM CY[OM U HE OCYILECTBIISIET (DYHKIIMIO CY-
JIeOHOM BJ1acTH).



SBnssCh aNbTEPHATUBOM MPABOCYAMIO (BJIACTHOU AESTEIbHO-
CTU TOCYJApCTBEHHBIX CY/IOB), apOMTpakHOe (TpeTercKoe) pas-
OUpaTebCTBO UMEET COOTBETCTBYIOIIME XapaKTEPHBIE UYEPTHI.
E.B. BacbkoBCKUI1 Tak OMUCHIBAJI UX: « TpETECKUM CYJIOM. .. Ha-
3bIBAIOTCS YACHHbIE AUUA, UBOPAHHbIE NO 3AUMHOMY Co2Aaule-
HUIO CMOPOH 05l PA3PEUEHUSL UX 2PANCOAHCKO-NPABOBO20 CNO-
pa. OT ToCyIapCTBEHHOIO CyJa TPETEUCKUU OTIMYaeTcs, BO-1-
X, TEM, UTO TPETEUCKUE CYIbU. .. U30Uparomcsi CIOPSAIMMHU CTO-
POHAMU TI0 B3aMMHOMY COIJIAIIIEHHIO, BO-2-X, YTO OHHM M30Upa-
10TCS ISl pa3pelieHus1 0OH020 ONPeO0eneHH020 0ead , B-3-X, 4T0
OHHU pa3pelaloT CIIOp HE M0 3aKOHaM, a 1o cogecmi, U, B-4-X,
YTO MPU PACCMOTPEHUH JIEIa OHU He PYKOBOOCMBYIOMCsL 0OUU-
MU CYOONPOUZBOOCMEEHHBIMU NPABUNAMU »*E.

To ectb B oTIume OT CyAeOHOTO MpoIecca B FOCYAAPCTBEH-
HOM Cy/ie, HOCAIIETO IMyOJIMYHO-TTPaBOBOM XapaKTep, TPETeHCKOo-
My pa3OupaTesbCTBY OYEBMIHO IMPUCYII YACTHOMPABOBOHM Xa-
paktep. [IpuHIIMNIVaIbHAS pa3HUIIA B TPABOBOM MPUPOJIE U 00Y-
CJIOBJIMBAET Psi/i OCOOEHHOCTEN, CEPhE3HO OTIIMYAIONINX TPETEH-
CKOe pa3duparesbcTBO OT CyAONPOU3BOACTBA B TOCYIAPCTBEH-
HOM cynie®.

N3noxeHHOe He MO3BOJISIET MOAXOAUTD C €IMHBIM MEPUJIOM U
K perylaMeHTalMU [POLIELYPbl PACCMOTPEHUS [1eJ1 TOCY1aPCTBEH-

* Bacvrosckuii E.B. VaeOHuk rpaxpaaHckoro npaea. M.: Craryr, 2003. C. 371.

4 Tanuas nosuiys Gbuia MoIpOoOHO U3NOKeHa B padote: Posickosea M.A. Teopuu
IOpUITYECKHX (haKTOB TPakJAHCKOTO U MPOIECCYaTIBHOTO MpaBa: MOHATUSA, KJIACCH-
(pukanuu, ocHOBBI B3auMozencTBuA. Juc. ... 10KT. opud. Hayk. M., 2010. C. 276—
285.



HBIM ¥ HETOCYJIapCTBEHHBIM CyAOM. Pa3znuuus B mpaBoBOW MpU-
pore TpeOyIoT pa3uuus B MOJX0/1aX K MTPAaBOBOMY PeryIrpoBa-
HUIO OTIIPABJICEHUS MPABOCYAMsI B TOCyIapCTBEHHOM CyJie
(oTHOCsIIIIEMYCS K chepe MyOIMYHBIX OTHOIIIEHHIA) ¥ TIPABOBOMY
PEryJMpOBaHUIO0 TPETEHCKOro pa3oupareabCcTBa (OTHOCSAIIIE-
rocs K 00JIACTH YaCTHBIX OTHOILIEHUN ).

CyneOHbII MPoIIeCC B TOCYAAPCTBEHHOM Cyjie TPeCTaBIIseT
co0O0M crielaIbHBIA NOPSIIOK TPUHYIUTENLHON peann3aluu ro-
CYIJapCTBEHHBIM CYy/AOM IpaB YaCTHOTO JiMlA Ha 3amury. [lpu
9TOM, Kak noauepkusaer I'. bianke, 3TOT OpAJOK MOTHOCTBIO
MOJYMHEH MMIIEPATUBHBIM MPEANUCAHUAM 3aKOHOAATENIbCTBA!
«ITU HOPMBI pa3pabOTaHsI € 11e1bI0 (hOpMaATU3AIIK HepapXuye-
CKHX OTHOIIEHUI MEXTy CYIOM KaK OpraHOM U BbIpa3uTesieM ro-
CYIapCTBEHHOU BJIACTH M yUYaCTHUKAMHU CyAeOHOTO mporiecca» .

BcenencrBue 3TOro Hopmul apoumpaxicHozo npoueccyanbHo-
20 U 2PANCOAHCKO20 NPOUECCYANbHO20 3AKOHOOAMENbCMEd 60-
6ce He NOOX00sim O0Nsl Pe2YyAuUpoBaHUst mpemelicKkozo pazoupa-
menvcmea. B cBaAzu ¢ atum XK.-P. Ilynpe n C. beccon nuiyr
O TOM, YTO CTOPOHBI U apOUTPHI HE CBSI3aHBI HAIIMOHAILHBIMU
I'paXXJaHCKO-MPOLIECCYaIbHBIMU HOPMaMU, KOTOpbIE MPUMEHSI-
I0TCSI TOCY/IAPCTBEHHBIMU CyIaMH, — TPETeHCKoe pa3ouparesib-
CTBO «PETYJIUPYeTCss OCOOBIMU HOPMaMH, JAIONIMMUA BO3MOX-
HOCTb B OOJIbIIIEl Mepe pealM30BaTh MPUHIUIT ABTOHOMHU BO-

9 Baanke T. INpumeHeHre HAIMOHANBHBIX T'PaIAHCKO-TIPOLECCYaTbHBIX HOPM B
MeXTyHapOTHOM KOMMep4eckoM apouTpaske // MexTyHapomTHbI KOMMEpPUECKHUH ap-
outpax. 2008. Ne 3. C. 42.



JI CTOpOH»>!. ABTOPHI TTOAYEPKHUBAIOT HEITPUMEHUMOCTh HaIH-
OHAJTBHBIX TPOIECCYaTbHBIX HOPM K TPETEUCKOMY pa3oupareb-
CTBY, UTO ¥ TIO3BOJISIET aJANITUPOBATh CYJEOHBIN MPOIIECC «K TO-
TpeGHOCTSM KOHKPETHOTO JIeJia, TIPABOBBIM TPAAUIIMSIM CTOPOH,
UX aJBOKATOB WJIM apOMTPOB, a Takxke M30exarh hopMaan3mMa
HAITMOHATBHBIX MTPOIIECCYATbHBIX KOAEKCOB» 2.

C y4eTroM CKa3aHHOTO CliefyeT MpU3HaTh, UTO TPETEHCKOe
pa3ouparebcTBO He TpeOyeT MOIpOOHOro 3aKOHOMATETBHOTO
yperyJrpoBaHusi OPsIKA PACCMOTPEHHS CIIOPOB — B 3aKOHOJIA-
TEIbCTBE 00 apOUTpaKe JOKHBI ObITh 3aKPETUIEHBI JIUIIH 0a30-
Bble WJIEW M OCHOBOIIOJATAIOIIME MPUHIIMIIBI, & caMo pa30Oupa-
TEJIbCTBO B 3HAYMTEIILHON CTETEHH JIOJKHO OBITh 3aBUCUMO OT
ABTOHOMHHM BOJIM CIIOPSIIMX CTOPOH. VIMEHHO «MUHMMAaJIN3M»
NIPABOBOTO PETYJIMPOBAHMUSI IOPSIIKA TPETEHCKOrO pa3oupaTeb-
CTBA, HAJEJSAET €ro TOW TMOKOCTHIO, KOTOpasi TIO3BOJISIET Y4H-
THIBaTh UHTEPECHI U MOTPEOHOCTU CIOPSIIUX CTOPOH B KaXKIOM
KOHKpeTHOM jienie™. [Ipu 9TOM HeIomyCTUMBIM SIBJISIETCST «BOC-
NOJTHEHUE HEIOCTaTOYHOCTH» MPABOBOTO PETYJIUPOBAHMS Tpe-
TEHCKOro pa3OuparesibcTBa HOPMaMH, PeryIUpYOIUMH TOps-

3! poudre & Besson. Comparative Low of International Arbitration / Sweet &
Maxwell, ond ed., 2007. P. 522 (npuBonutcs no: baanke I'. Yka3z. cou. C. 43).

52 poudre & Besson. Comparative Low of International Arbitration / Sweet &
Maxwell, ond ed., 2007. P. 522 (npuBonutcs no: baanke I'. Yka3z. cou. C. 43).

33 Cm. 06 91OM nopodHee: Poockosa M. A. O HEKOTOPBIX aclieKTaX BEIHECEHH ST MEK-
JYHAPOAHBIM KOMMEPYECKUM apOUTpakeM pelieHHs Ha COTJIACOBAHHBIX YCIOBHSX U

€ro MPHHYANUTEIHHOM HUCTIOTHeHNH // BeCTHUK MeXTyHapoIHOro KOMMEPUYECKOro ap-
ourpaxa. 2016. Ne 1. C. 8-18.



JIOK CyAOIPOM3BOJICTBA B TOCY/IAPCTBEHHOM Cy/Ie, KaK OTMEUaeT
H.I'. EnmuceeB, 1 rocyaapcTBEHHBIM CYJIOM, U apOUTPaKEM «BbI-
TNIOJIHSIETCS OJIHA U Ta ke (DYHKIIMSI — PACCMATPUBAETCS ITPABOBOM
CIOP, HO C IPUMEHEHUEM PA3JIMYHbIX TPOLIECCYATIbHBIX CTAHIap-
TOB»,

O06o3HauMB cnenu(puKy MPaBOBOM MPUPOABI TPETEHUCKOTO
pa3OupatesnbCTBa, KOTOpasi Ha CerofHSIIHUMA IeHb TPAaKTUYECKU
HE YUMTHIBAETCS>>, HENb3s1 0OONTH BHUMAaHUEM BOIPOC, HAIleI-
i OTpaxeHne B 3akoHe 00 apOuTpaxe.

HeoOxomumocTh NpUHSITHS HA3BAHHOTO 3aKOHA OOBSICHSIACH
B [IEPBYIO OUYepe/ib BISIBISIEMbIMU Ha MPAKTUKE 3J10ynoTpeodie-
HUSIMU MHCTUTYTOM apOuTpaka (Tak Ha3blBaeMble KapMaHHbIE
TpETEeNCKUE Cy/Ibl), a TAKXKE HEIOCTATOYHOI BOCTPEOOBAHHOCTHIO
TPETEHCKOro pa3dupaTesbcTBa CO CTOPOHBI YYACTHUKOB T'pakK-
JaHCKOTO 0060poTa. B MOsSICHUTEbHOI 3amHCcKe K TPOEKTy 3aKo-
Ha 00 apOuTpax)e yKa3blBaJOCh Ha TO, YTO OH CIIOCOOEH PelIuTh
YIIOMSTHYTbIE MPOOJIEMBI, «PE3yJbTATOM YEro JIOJKHO CTaTh CO-
3[1aHUE COBPEMEHHOTO U 3(P(PEKTUBHOIO MEXAHM3MA MIPABOBOIO
peryMpoBaHusl MHCTUTYTa apOuTpaka (TpeTeiicKoro pasoupa-
TesabcTBa) B Poccuiickort Penepanyuy ¢ y4eToM MUPOBOM TPaK-
THKU B 00J1aCTU PEryIMPOBAHUS ACSTEIbHOCTU TPETEUCKUX CY-

3% Enucees H.T. JloIyCTUMOCTB IIPOLIECCYaIbHBIX JOTOBOPOB B POCCUICKOM U 3apy-
6exHoM Mpase // XoszsicTBo u npaso. 2007. Ne 8. C. 50, 52.

3 IIpuyem He TOJIBKO Ha YpPOBHE IPAKTUKU — MHOTHE TEOPETUKU-TIPOLIECCYAIACTB
JIO CUX TIOp yOE:KAEHHI, YTO HOJIOKEHHS O TPETEHCKOM pa30upaTebCTBE JOJIKHBI pac-
CMAaTpHUBaThCs KaK COCTABHAS YacCTh IPakJAHCKOTO IPOIIECCYATBHOTO (apOUTPaKHOTO
IIPOLIECCYAJILHOIO) 11paBa.



JIOB M TEKYIIIErO COCTOSIHUS IAHHOTO MHCTUTYTa».
3akoH 00 apOUTpake CONEPKUT 3HAUUTETHHOE YUCTIO TTPHUH-
[IUNMAJIBHO HOBBIX MOJIOKEHUH, KOTOPbIe HE COIEPXKATUCh HU B
3akoHe 0 TpeTelcKux cynax, Hu B 3akoHe o0 MKA. OgHako B
paMKax HACTOSIIIIEN CTaThU C YYETOM OIPAaHMUYEHHOCTH ee 00be-
Ma, He TIpe/roaraeTcsi pa30op HoOBeJUT 3aKoHa 00 apouTpaxe —
JUISI TIeJIel HACTOSIIIEN CTaThi 3HAYMMBIM OyJeT KpaTKWil aHa-
JIU3 TIPOU3BEACHHON B 3TOM 3aKOHE MOHSATUMHON I'Ppajlaliiu, KO-
TOpasi CoO BCel OUEBUAHOCTBIO OYJIET ClIOCOOCTBOBATH PA3BUTHIO
TPETEICKOro pa3orparesbCTBa, YBEJIMUSHUIO €0 BOCTpeOOBaH-
HocTH. Peub uaer o mpoBeeHny ieMapKallMOHHON JIMHUU MEX-
1y AByMsI ITPAaBOBBIMH SIBJIEHUSIMHU, KOTOpbIe OOBIYHO, HE pasrpa-
HUYKBAs1, 0003HAYAIOT OTHUM TEPMUHOM «TPETEUCKUI CY[I».

Bo-nepBbIX, TEPMUH «TPETEUCKUUA CyA» HWCHOJIB3YETCA IJIS
0003HAYCHUS eOUHOAUUHO20 apoumpa (mpemelickozo cyoblt) Ul
cocmaga apoumpog (mpemeiickux cyoeii), KOMNEMeHMHbIX pa3-
peutams nepeoantblii Ha UX pacCMOmpenue cnop .

VIMEHHO B 3TOM KOHTEKCTE TPETEUCKUU CyH MOANAJAET MOJ
TIOHSITUE «CY[» B cMbIcie M. 1 cT. 6 KoHBeHIuu o 3aiuTe rnpas
YeJioBeKa U OCHOBHBIX cBOOON®. CrieoBaTeibHO, KOTa MOAHU-
MaeTcsi BOIMPOC O HE3aBUCHMOCTU M OECHpPUCTPACTHOCTH CyAa,
uMeeTCs B BUIy HE3aBUCUMOCTh M OECITPUCTPACTHOCTb apOMTPOB
(TpeTercKux cyaer) Npy pa3pelieHny KOHKPETHOrO Jejia. TO

%% Cm. nocranognenne ECITY ot 08.07.1986 1o neny «Jlurroy u apyrue npotus Co-
enuHeHHoro KoponesctBa» (Lithgow and Others v. The United Kingdom; Ne 9006/80;
9262/81;9263/81; 9265/81; 9266/81; 9313/81; 9405/81).



no3sonio KC P® koHcratuposars cienyouee: «4ro kacaer-
Cs1 3aKPETUIEHHOTO B MEKIyHAPOTHBIX JJOrOBOPax, OOJBIIMHCTBE
HAIMOHAJILHBIX 3aKOHOB M MTPaBUJIaX TPETEHCKOro pa3ouparesib-
CTBa MPUHIIMIA HE3AaBUCUMOCTH M OECIIPUCTPACTHOCTU TpeTeit-
CKHUX CyJIeH, TO BHITEKAIOIIUE U3 Hero TpeOOBaHMS TIPOU3BOIHBI
OT TpeOOBaHWIA K CY[IbsIM TOCYIapCTBEHHBIX CYIOB, aHAJIOTHUY-
HBI ¥ TIOJIXO/IbI K OCHOBOIIOJIATAIOIIAM FAPAHTHSIM UX JIEATETHHO-
CTH, HAIlPaBJIEHHBIM Ha OOecreueHre peaan3aluy rpaxaaHaMu
U UX OO0beJUHEHUSIMU (OpraHU3alMsIMU) TpaBa Ha CIIPABE/IJIH-
BOE€ pa3OMpaTeNnbCTBO JIeNa HE3aBUCHMBIM U OeCIIPUCTPACTHBIM
cymom»°>7.

Bo-BTOpBIX, TEPMHUHOM «TPETEUCKUI Cy/T» OOBIYHO 0003HAYA-
eTCsl TAKKE U YupedcoeHue, KOmopoe nPpUu3eano odecnevunv Md-
MEPUANLHO-MEXHUMECKYIO U OP2AHUZAUUOHHYIO CNOPOHY Npo8e-
OeHUsi mpemeiickoz20 pazoupamenbcmed.

JleATeIbHOCTh TAKOTO YUYPEKIECHUs MOApa3yMeBaeT, B 4acT-
HOCTH, oOecrieueHrue apOUTPOB MOMEIICHUEM JJIsl IPOBEICHHS
CyneOHOro pa30MpaTeIbCTBa, OPITEXHUKOM, CPEICTBAMU CBSI3H,
WHBIM HEOOXOIUMBIM 000PY/IOBaHKEM, BeIeHHE JIEJIONPOU3BOI-
CTBa, OpraHu3aIuio coopa u pacrnpeseneHre apouTpaKkHbIX cOO-
poB U T. 1. TO ecTh camMo Takoe yupesk/IeHHe OCYIIECTBIISIET He

57 Mocranosnenne KC P® ot 18.11.2014 N 30-IT o JIEJTy O MMPOBEPKE KOHCTUTYLIH-
OHHOCTH TOoNIOXeHui crateu 18 PenepasbHoro 3akona «O TpeTelckux cynax B Poc-
cuiickoit Pesieparyi», MyHKTa 2 yact 3 cratbit 239 ApOUTPaXHOTO MpoLeccyaib-
Horo Koziekca Poccuiickoit ®denepanuu u nyHkrta 3 cratbu 10 depepanbHoro 3akoHa
«O HEKOMMepUEeCKUX OpPraHU3aIUsIX» B CBS3H C KaJ0OOW OTKPHITOrO aKIIHOHEPHOTO
obmectBa «Coepdank Poccum» (r. Cankr-IletepOypr).



CyIeOHYIO IeSITeJIbHOCTD 10 Pa3peIlieHnI0 CIIOPOB, a JIUIIb yKa-
3aHHOE aIMUHHUCTPUPOBAHNUE, UCTIOTHSAEMOE COOTBETCTBYIOIIAM
anmapaToMm (B KOTOPBII BXOAAT MpeJiceaTellb TPETeHCKOro cya,
CeKpeTapuar u T. II.).

CkazaHHOE HUYYTh HE BBIIENSIET TPETEUCKUE CYIbl U3 YHC-
JIa IpoYrX (TOCYJapCTBEHHBIX) CyIOB. TOUHO TaK Xe MPUMEHU-
TEJIbHO K TOCY/IaPCTBEHHBIM CYJaM MOHSITHE «CY/I» MCIOJIb3YyeT-
cs1, BO-TIEPBBIX, AJ1s 0003HAYEHUSI CY/IbU WJTU COCTaBa CyAeH, pa3-
peliaImrx KOHKPETHOEe /IeN0 (M peub O HE3aBUCUMOCTH U Oec-
MPUCTPACTHOCTU CyJla MOXET BECTUCh TOJBKO MPUMEHHUTETHHO
K 3TUM CYy/bsIM), W, BO-BTOPBIX, YUPEKAECHHOTO U (pHHAHCUPY-
€MOr0 rOCyJapCTBOM IOPUANYECKOTO JIUIA, KOTOPOE CO3/1aeTCs
IUIsl MaTepUATbBHO-TEXHUYECKOTO M OPraHU3allMOHHOTO odecrie-
YeHUsI OTIPABJICHUS TIPABOCY/IUSI ¥ TIPEyCMATPUBAET COOTBET-
CTBYIOIIIU anmapaTt (B TOM YMCJIE IOMOIIHUKOB CY/IEW, CeKpeTa-
peii cyaeOHOro 3aceiaHusl v Mpou. ).

[TpoGnema cmeleHns: 0OO3HAYEHHBIX KaTEeropuil CTAHOBH-
nacsk nmpeameroM paccmotperusi B KC P®3. C 11espio UCKITIOUUTH
HeraTUBHBIC MOCJIEICTBUS TAKOTO cMelieHus U TuddepeHImpo-
BaTh MPABOBOE PErYJIMPOBAHUE [IJIs1 STUX PA3HBIX O CBOEH CyTU
MHCTUTYTOB 3aKOH 00 apOUTpaske CIeIaaIbHO 3aKPEIuIsieT clie-
JYIOIIHE TIOJIOKEHUS:

— TEPMUH «TPEeTEeHMCKHI Cy/I» UCIONb3YeTCS /151 0003HaUe-

HUS eOUHOMUUMHO20 apoumpa uau Koaaeeuu apoumpos (1. 16 cr.
2);

38 Ynomsnyroe nocranosnenne KC PO or 18.11.2014 Ne 30-I1.



— TEpMUH <«IOCTOSTHHO JIeHCTBYIOIIee apOnTpakHOe
yupex/ieHue» — st 0003HAUCHUSI nOOPA30eNeHUst HeKOMMep-
UecKoli OpeaHU3aUULL, BbINONHSIOULE20 HA NOCHOSHHOU OCHOge
PYHKYUU NO AOMUHUCIPUPOBAHUIO apoumpadica, T. €. TI0 opea-
HU3AUUOHHOMY 00ecneueHuro apoumpastica, @ Mom Yuce no ooec-
neueHuro npoyedyp 8vlOOPA, HA3HAUEHUs UAU 0ME00a apoumpos,
8€0EHUIO 0eNONPOU3B00CMEA, Op2aHU3auUL coopa u pacnpeoene-
HUSL GPOUMPAIICHBIX COOPO8, 3a UCKNOUEHUEM HENOCPEOCHBEHHO
dynryuii mpemelickozo cyoa no paspeuteruio cnopa (1. 2, 9 cr.
2).

Takum 0Opas3oMm, 1Mo cMbICcTy 3aKOHA 00 apOUTpaxke MOHSATHE
«TPETEUCKUI Cy[» He paclpoCTpaHseTcsl Ha yupeskaeHue (Ioj-
pazJiesieHre), KOTOpoMy rnepeJaHbl (PyHKITUY 110 aIMUHUACTPUPO-
BAHUIO (OPraHU3aIMIOHHOMY OOECTIEUeHHMIO) TPETEHCKOTO pa3ou-
paTtenbCTBa, — ISl MOCAeTHEr0 B 3aKOHE UCTIONb3YeTCsl CIelt-
QJIbHBIIA TEPMUH «TIOCTOSIHHO JIEHCTBYIOITIee apOUTpaKHOE yupe-
KICHUE» .

N3noxeHHOe MO3BOJISIET MPOBECTH YETKYIO TPAHUILY MEKIY
TIOHATUSIMU «TPETEUCKUH cym» (1. 16 cr. 2 3akoHa 00 apOUTpa-
Ke) U «TPETeUCKUil cyl, 0Opa3oBaHHbIM CTOPOHAMU AJIsI pa3pe-
IIeHXsI KOHKpETHOro criopa» (1. 17 cr. 2 3akoHa 00 apouTpa-
ke). Paznuuve Mexy HUIMU COCTOMT B TOM, YTO NEPBbIA OCY-
IIECTBIISIET CBOIO JIESATEJIBHOCTD MO/ «IIaTPOHAMXKEM» COOTBET-
CTBYIOIIIETO TMOCTOSIHHO JIEMCTBYIOIIETO TPETEHUCKOro y4pexe-
HUSI, 2 BTOPOM, Oy/Iy4u CO3aBaeMbIM CAMUMH CIIOPSIIMHU CTO-
pOHAMM ISl PACCMOTPEHUsI BO3HUKILIETO MEXJy HUMH CIIopa



(Tpereiickuii cyn ad hoc), — BHe IOCTOSIHHO JIEMCTBYIOIIETO Tpe-
Tefickoro yupexaenus. [Ipmuem B m. 17 cr. 2 3akoHa 00 ap-
ouTpaxe CrenuagbHO MPEeTyCMOTPEHO, YTO CIOPSIIME CTOPOHBI
MOI'YT JOTOBOPUTBCSA O TOM, YTO TMIOCTOSIHHO JEWCTBYIOILEE ap-
OUTpaXHOE YUpeKIEHHE MOXKET BBIIOTHATh HEKOTOpPBIE (PYyHK-
MU 10 3/IMUHUCTPUPOBAHUIO CIIOPA, IEPEJAHHOTO CIIOPAIIMMU
CTOPOHaMM Ha PACCMOTPEHHE TPETEHUCKOro cyAa, 00pa30BaHHOIO
CTOPOHAMM JJIs1 Pa3pellleHns] KOHKpeTHoro cropa. To ects 3a-
KOH JIOITyCKaeT BO3JIOKEHUE Ha TIOCTOSIHHO JIEHCTBYIOIIEE apOuT-
paxkHOe yupeskaeHrue (PyHKIUI M0 OPraHu3alMoOHHOMY obecrie-
YEHUIO «HE CBOETO» CyJla — TPeTercKoro cyaa ad hoc.

ITpu 3ToM 4. 5 cT. 1 3akoHa 00 apOUTpake 3aKperiser clery-
1omiee npaBwio: «Eciu Hacrosium PeiepaibHbIM 3aKOHOM HE
NPelyCMOTPEHO WHOE, OH PACTIPOCTPAHSIETCS] KaK Ha apOMTpax
(Tpereiickoe pa3OMpaTeabCTBO), AIMUHUCTPUPYEMBIN TTOCTOSH-
HO JICHCTBYIOIIMM apOMTPaXHBIM YUPEKJEHUEM, TaK M Ha ap-
ouTtpax (TpeTerickoe pa3dUpaTesbCTBO), OCYIIECTBIISIEMBIN Tpe-
TEHACKUM Cy/IOM, OOpa30BaHHBIM CTOPOHAMHM ISl pa3peleHus
KOHKPETHOTO CHopa». DTO O3HAYaeT, Yyro 3akoH MO oOlemy
NPaBUJIy paclpocTpaHseTcsl Ha pa3duparesbCTBO CIOPOB, OCY-
IIECTBIIsIEMOE KaK apOUTpaMu MPH aJMUHUCTPUPOBAHUHU TTOCTO-
SIHHO JEWCTBYIOIIMM apOUTPaKHBIM yUPEKACHUEM, TaK 1 apOuT-
pamu ad hoc B OTCYTCTBUE TaKOTO aAMUHUCTPUPOBAHUS.

B 3aBepuieHne HacTOAIETO KOMMEHTApUsl YMECTHO CKa3aTb
HECKOJILKO CJIOB M B OTHOLIEHWM MOHATHS «IOJBEAOMCTBEH-
HOCTb» — KPA€yrojbHOIO KaMH$I OT€YECTBEHHOU I0PUINYECKON



HayKU.

Cyn sIBJII€TCSI KOMIIETEHTHBIM B OTHOIIEHUH MTEPEIAHHOTO Ha
€ro paspeleHne PUITUECKOro Aeja B TOM CIydae, eCJIM 3TO Jie-
JI0 eMy TO/IBEIOMCTBEHHO. [IpaBoBe bl N3JaBHA PACXOAUIIKCH BO
B3IJISIIaX B OTHOIIICHUH TOTO, YTO CJIEyeT IIOHUMATh O[T TIO/IBE-
JOMCTBEHHOCTBIO, IPU3HABAS JIMIIIb, YTO B JIOOOM Cllydae pedb
UJIET O PaCIpe/ie/ICHUU I0PUANIECKUX AeT MEKIY Pa3IdnIHBIMU
opraHaMy I'pakJAHCKOW IOPUCAUKIMK (K TAKUM OpraHaM, Kak
M3BECTHO, OTHOCSITCSI HE TOJIBKO CyJeOHBIE, HO ¥ MHBIE OPraHbl —
HOTapuara, OreKH U MoMnevnTebCTBA U T. 11.). Ha ceromus cneny-
€T MpU3HATh HarOoJiee BEPHBIM TTOHUMAHHUE MOBEIOMCTBEHHO-
CTH KaK CEOLICIMEA HYNCOAIOULE20CSL 8 PA3PEULEHULL IOPUOUUECKO20
0end, NO360AsIOUE20 OMHECU MO 0eN0 K KOMNEMEHUUU 0OHO20
U3 OP2aH08 2PANCOAHCKOLL IOPUCOUKUUL > .

CerogHsi MPHUHATO pa3rpaHUYUBATH IMOIBEIOMCTBEHHOCTD
IOPUCIUKIIMOHHBIM OpraHaM M CYIeOHYIO IMOABEIOMCTBEHHOCTb.
[prueM mocneaHsst, Kak 3TO CIEAyeT yKe U3 ee HauMeHOBa-
HUSI, IPU3BAHA Pa3rpaHUUYMBATh KOMIIETEHIIUI0 UMEHHO U TOJIb-
KO MEKIy CyJdaMH TpPakKJdaHCKOW IOPHCAUKIHH — OOIIen
IOPUCIUKIMY, apOUTPaKHBIMU, TPETEHCKUMU. VIcXoms U3 CBOM-
CTBa MOJBEJOMCTBEHHOCTH JIEJIa U PEIIAETCS BOIMPOC HAIUYHS
WY OTCYTCTBHS Y COOTBETCTBYIOIIETO Cy/ia MOJIHOMOYMI Ha pa3-
pelieH e fiesia 1o CYIIECTBY — BOMPOC MPU3HAHKSA Cyda KOMITe-

¥ Cm. nionpodnee: Posckosa M.A. K Borpocy 0 coaepkaHuu MOHATUN «KOMIETEHT-
HBII Cy[» U «TI0IBEIOMCTBEHHOCTb Jefax» // Kypnan poccuiickoro mpasa. 2006. Ne 1.
C. 19-29 (CIIC «KoncymprantlILmoc»).



TEHTHBIM (CcT. 6 KOHBEeHIIMM 110 TTpaBaM 4esioBeKa).

BaxHO 3aMeTUTh, UTO KOMIIETEHIIUSI TPETEMCKUX CYIOB pac-
MPOCTPAHsIETCSl HA Te Xe IOpUANYECKUe Jiea, KOTOphle pac-
CMaTPUBAIOT TOCY/IAPCTBEHHbIE CY/Ibl: UHBIMU CJIOBAMH K KOM-
METEHIIUM TPETEUCKUX CYJI0OB OTHECEHO PACCMOTPEHHUE U pa3pe-
HIEHUE TPaXJAHCKUX JIeJ, KOTOpble KaK MPaBUIO OOHOBPEMEH-
HO N008EOOMCMEeHHbL Y TOCYIAPCTBEHHBIM cyaaM. Takum oOpa-
30M, B OOJIBIIIMHCTBE CBOEM JieJla, BO3HUKAIOIINE U3 TPaKJaH-
CKHX MPaBOOTHOIIIEHUI, 00JIa/Ial0T CBOMCTBOM IO/IBEOMCTBEH-
HOCTH, KOTOPOE IMO3BOJISIET OTHOCUTh MX KaK K KOMIIETEHIIUU
rOCYJApCTBEHHBIX CYJOB, TaK M TPETEUCKUX CYIOB ( anvmepHa-
MUGHAs NIOJIBEJOMCTBEHHOCTb ). [Ipruem KoMneTeH1us rocyaap-
CTBEHHBIX CYIOB M TPETEHCKUX CYIIOB He 5615emcsi KOHKYPU-
pyioweli Komnemenyueri: Helib3sl CHaYajla 0OpaTUThCs 3a paspe-
IIEHWEM CIIOpa K KOMIIETEHTHOMY TPETeUCKOMY CyAy, a B CITy-
Yyae HEeYJ0BJIETBOPEHHOCTH UCXOIOM JeJia (TPETeMCKUM pellie-
HHEM) — B TOCYIAPCTBEHHBIH CyJl C TPeOOBAaHMEM O pa3pelieHun
TOTrO K€ Cropa.

OrnpeseneHrie  KOMIETEHTHOTO 20CYO0apCmeeHH020 cyoa He
OrPaHUYEHO YCTAHOBJIEHUMEM Y Jiejla CBOMCTBA MOJBEJOMCTBEH-
HOCTHU — JIJIsl PellieHusI BOMpOca O MPU3HAHUU Cylda KOMIIETEHT-
HBIM B OTHOIIEHWM MPEAAHHOIO HAa €ro pacCMOTpPEHHEe jena,
HEOOXO/IUMO BBISIBJISAITh COOTBETCTBHE JieJla M UHBIM TPeOOBaHU-
saM. B yacTtHOCTH, rocygapcTBEHHBIE CyAbl BCerja peliajym Bo-
MPOC CBOEW KOMIIETEHIIMM B OTHOIIEHUM MEePeJaHHOTO Ha MX
paccMOTpeHHe IOPUIMYECKOro [eNia, UCXOAsl U3 CBOWCTBA HE



TOJIBKO MOJIBEJOMCTBEHHOCTU, HO U HOOCYOHOCU.

[MoHsATHE «TIOACYTHOCTh» PACCMATPUBAETCS OOBIYHO KaK TIO-
HSATHE, TIPOU3BOIHOE OT MOHSITHUSI «TTOIBEIOMCTBEHHOCTb» : TIOJI-
CYIHOCTb TPAJIMIIMOHHO OMPEAENAIOT KaK pa3sHOBUIHOCTb TMOJ-
BEJOMCTBEHHOCTU MPUMEHUTENILHO K cyoam OOHOU noocucme-
Mbl. Benencrsue 3Toro noacygHOCTh MTPU3HABAJIACH CBOWCTBOM
IOPUIMYECKOTO JieJia, TIO3BOJISIONIUM YCTAHOBUTD KOHKPEMHbII
20CYO0apcmeeH bl cyo 8 cumyauui, Ko20a OaHHoe KOHKpemHoe
0en0 N00BEOOMCMBEHHO CYOAM COOMEENMCMBYueli noocucme-
Mbl — apOUTPAKHBIM CyJIaM WJIH CyJIaM OOIIeld IOPUCIUKIINY.

B ycioBusix oObeJUHEHNS IBYX MOJICUCTEM B €IMHYIO CY/e0-
HYIO CHCTeMy, BO3HHMKaeT orpeeneHHas npobnema. Kak yxe
TOBOPUJIOCH, KAaTETOPUsl «IOBEIOMCTBEHHOCTb» HCIIONb3YeTCsI
JUISl TIeJiell pa3rpaHudyeHus] KOMIETEHIIMA MEXIY Pa3auuHbIMU
IOPUCIUKIIMOHHBIM OPraHaMu, B TOM YKCJIE U MEXTy CylaMu, CO-
CTaBJISIIOIIMMU Pa3Hble MOACUCTEMbL. B yCcIOBUSX ClUsHUS CH-
CTEM CYJIOB OOIIeH IOPUCIMKIIMU U apOUTPAKHBIX CYIOB B eu-
HYI0 CY0eOHYI0 cucmemy BOSHUKAET BOMPOC O JOMYCTUMOCTH UC-
MOJIb30BAHUSI KaTErOpUU «IOABEIOMCTBEHHOCTh» MPU pasrpa-
HUYEHUH TO[IeKAIIUX PACCMOTPEHHIO JIeJT Cyiam OOI1Iel Iopuc-
JVKIIUHA ¥ apOUTPAXKHBIM CylaM — OOBIYHO JIJIsI TOJOOHBIX CITy-
YaeB B OT€YECTBEHHOM IMBWJIMCTUYECKOM IPOIIECCE UCTIONb3Y-
€TCsI KaTeropust «IOJICYIHOCTb».

B omnmuume ot rocynapcTBEHHBIX CYIOB mpemelicKuil cyo st
BBIBOJ]A O HAJIMYMU KOMIIETEHIIMU JOJIKEH, BO-TIEPBBIX, J1aTh
OLIEHKY apOMTpaKHOMY (TPETeCKOMY) COIJIAIIEHUI0 Ha TIPe/-



MET TOr'0, YTO 3TO COIJIalieHue 1) NeiCTBUTENBHO; 2) HE yTpaTh-
JI0 cuity; 3) MOXeT ObITh HCIIOJIHEHO, U, BO-BTOPBIX, YCTAHOBUTD
apoumpaduabHOCMb CNOpA, UTo TIPelyCMaTPUBAET aHAIU3 JIBYX
(pakTOpOB, K KOTOPHIM OTHOCATCS: 1) IOMYCTUMOCTh Mepeaaun
TAaKOr'o CIOpa Ha pa3pelieHre TPETEUCKOro Cyaa; 2) BKIIOYEHHE
JAHHOTO CIIopa B 00beM apOUTPaKHOTO COTJIAIICHUSI.
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JI. B. Ky3HenoBa. Oco0eHHOCTH
3alUThI IPAB YYaCTHUKOB
dbuaynmapHbIX IPaBOOTHOIIEHUH

Cmamusi coOepycum Kpamkuil aHAAU3 NOHSMUSL U Mecma
PUOYUUAPHBLIX NPABOOMHOUEHULL 8 COBPEMEHHOM POCCULICKOM
2PAANCOAHCKOM Npase, NPAaBoB8020 NONOHCEHUSI CHMOPOH MAKUX ONl-
HOWeHUtl u ux 3auumol. OmoeavHo paccmMomperHvl 0COOEHHOCU
3auUmvl nPas NPUHYUNANA U uoyyuapusi, onpeodeneHvl odujue
uepmvl U Pa3NUUUsL.

KimoueBble cioBa: gudyyuapHvie npagoomHoueHus, 3auiu-
ma, pudyyuapuii, NPUHUUNAN.



1. llonsiTve puaymuapHbIX
NMPaBOOTHOIIEHU I

B oredecTBEHHOM LMBWINCTHYECKOW Hayke (PUAYLIMAPHBIM
npaBooTHoIIEHUsIM (0T Jar. fducia — yBepeHHOCTh, 10BEpHe, a
TAK)KE aKT, OCHOBaHHBIN Ha JIOBEPUM) TPAJAULIMOHHO U, KOHEY-
HO, HE3aCITyXKEeHHO yJessieTcs KpaiiHe Masio BHUMaHUsA. OObIYHO
COOTBETCTBYIOLIHIA aHAJIN3 OTPAHUYMBAETCS X ONPEIe/ICHUEM B
Ka4yecTBe OHOTO M3 BUJIOB MPABOOTHOLICHUH, OTIMYAIOIIMXCS
0COOBIM, JINUHO-/I0OBEPUTEIbHBIM XapakTepoM. VIMeHHO 1o JaH-
HOMY KPHUTEPUIO (pUIyLIMapHbIE PABOOTHOLIEHUS BBIIENSIOT B
OTIEJIBHYIO TPYIITY, 0OCOOYI0 KaTeropHio MPaBOOTHOIICHHH.

He3HaunTespHbIA HMHTEpEC CO CTOPOHBI HCClleloBaTesen
I'PakJIaHCKOIO IpaBa K TeMe (PUAYLIMAPHBIX [TPABOOTHOIIEHUN
00yCJIOBJIEH, B YaCTHOCTH, CYIIIECTBOBAaHHMEM IO/IXO/1A, COTTIACHO
KOTOPOMY TMOI00HBIE TPABOOTHOIIEHHSI PEIKH U B IIEJIOM He Xa-
PaKTEpHBI 151 UMYILECTBEHHOro o0opoTa®. [Ipyrumu cioBamuy,
OTCYTCTBHE HAy4YHOH pa3padOTaHHOCTH SIBJISIETCS MPSIMBIM CJIe[I-
CTBHUEM HEJIOCTATOYHOW MPAKTUUYECKON aKkTyaslpHOCTU. OHaKoO,
Ha HaIll B3IJISI, TPUBEICHHAS TOUKA 3pEHHUsI B KOPHE OITMOO0YHA.
B peiictBuTenbHOCTH (puyLIMapHbIE PABOOTHOIIEHUS JOBOJIb-
HO IIMPOKO PacIpOCTPAaHEHBI, MX 3JIEMEHTHI [IPOHU3BIBAIOT MHO-

69 Cm.: Pocemiickoe rpaxaaHckoe mpaso: YueO6nuk: B 2 1. / OtB. pen. E.A. Cyxa-
HOB. M.: CraryT, 2011. T. 1: O6mas 4acts. BemHoe mpaBo. HacnencreeHHoe mpaso.
WHuresnnektyasbHble paBa. JInuHble HeuMylecTBeHHble rpaBa. C. 182.



JKECTBO PA3HOBUAHOCTEN KOPIOPATUBHBIX U IOTOBOPHBIX CBSI3EM
YUaCTHUKOB cOoBpeMeHHoro obopora. Kak pesynbrar, dpumyiu-
apHas COCTaBJIAIIAs OKAa3bIBAET CYILIECTBEHHOE BIIMSIHHUE HA Xa-
paKkTep MPaBOBOIO PEryJMpOBaHUS COOTBETCTBYIOIIMX OTHOIIIE-
HUIA, 0COOEHHOCTH UX BOZHUKHOBEHUsI, U3MEHEHUSI, IPEeK pare-
HUsA, a TaKKe Ha Ccrienu(puKy 3amuTsl. TeM octpee omymaer-
CA MOYTH TIOJIHOE OTCYTCTBUE TEOPETUYECKOro aHaiausza (pumy-
IIMAPHBIX MPABOOTHOIIEHU, HEJOCTATOK UX 00O0OIIEHHUS, BbIJIe-
JIeHus1 O0IINX, OOBETUHSIONINX YePT, YHU(UIIMPOBAHHOM OIIEH-
ku. OTcyTCTBHE TEOPUH (PUIYLIMAPHBIX IPABOOTHOLIEHUH B POC-
CHUIACKOM ITPaBOBOM HayKe B OTJIMUME, HAIIPUMEP, OT 3apyOeKHOM
MOPOXK/IAET OTCYTCTBUE €/IMHBIX MOIXO0B B IPAaBOBOM PETYJIH-
POBaHUM, HEONPEJEJIEHHOCTb B PELICHUU NMPAKTUYECKUX 3a/1a4,
cyneOHbIe OIMUOKH.

duayimapHble TPaBOOTHOILIEHUS MTPEACTABIISAIOT cOOOW OCO-
OyI0 TpyIIly OTHOIIEHUH, 00bEJMHEHHbIX HA OCHOBE TOTO, YTO
B MX COIEPKAHUU JINYHO-/IOBEPUTEIIbHASI COCTABJISIIONIAS UTPa-
eT ocoOylo, crienuduueckyo poib. OIHAKO OXapaKTepUu30BaTh
TakuM 00pa3oM (puayuapHbie TPaBOOTHOIIEHHUSI — camasl Ipo-
cTas yacTb aHaiu3a. ['opa3fo cioxHee onpeaeauTb KaKOBO KOH-
KPETHOE HAIlOJIHEHUE TaKOM JIMUHOU, JOBEPUTEIILHOW COCTaBJIsI-
IOIIEN — KTO, KOMY U B KAKOW CTETIEHU JIOJIKEH JIOBEPATh B COOT-
BETCTBYIOIIMX IIPABOOTHOIIEHHUSIX, KAKOBbI MOCJIEICTBUS yTPaThl
JOBEpUs, KAKUM 00Pa30M TaKoe JAOBepue MPOSIBIISETCS U 3alllu-
1aercsl.

Jleso B TOM, 4TO B JEUCTBUTEIBHOCTH M3BECTHBIA JIEMEHT



JOBEpUsI IPUCYTCTBYET BO BCeX O€3 MCKITIOUYEHUs I'PakJAHCKUX
NPaBOOTHOIEHHUsIX. [10 GONBIIOMY cueTy, rpakAaHCKUN 000POT
B 1Ie7IoM ObLT Obl HEBO3MOXeH Oe3 moBepusi. Tak, BCTymas B
OTHOIIIEHUS 10 KYILIe-TIpofake, JOOPOCOBECTHBIN MOKYyMaTeb,
0e3yCII0BHO, yOemuTcsl B IPaBOCYObEKTHOCTH MTPOJABIIA, YUCTO-
T€ €r0 TUTYJIA Ha COOTBETCTBYIOIILYIO Belllb, OLEHUT Ka4eCTBO I10-
CJIeTHEeW U ero COOTBETCTBUE YCIIOBUSM JloroBopa. Ho passe He
NPOSIBJIEHUEM JIOBEpHsI sIBJISIETCs] OOBIYHOE JJIs1 TIPEIpUHUMA-
TeJIbCKOro 000pOTa YCJIOBUE IOTOBOPA KYTUTA-TIPOAAKH (TTOCTaB-
KM) O TOM, YTO Ka4eCTBO MapTHH TOBapa B 1I€JIOM OIpeJessieT-
Cs1 HA OCHOBAHUU P00, T. €. UCXOM U3 KauecTBa COBCEM He3Ha-
YUTENILHOTO, B CPABHEHUU C OOLIMM 0ObEMOM TMOCTABKH, KOJIH-
yecrBa npoaykuuu? Wnu apyroi npumep. B oTHo1IEHUSIX, CBSI-
3aHHBIX C BBIMOJTHEHWEM padoT 1O JOroBOPY MOApsa, He 00XO0-
autcst 6e3 JOBepHsl B PAKTUYECKON pean3aliiy TeX HOpM, KO-
TOpBIE MPeIyCMaTPUBAIOT 00S3aHHOCTD MOAPSIIYMKA HUCTIONb30-
BATh MaTepUaJl 3aKa34hKa SKOHOMHO M pacueramso (cr. 713 IT'K
P®), HemeIeHHO MpeAyIpeXIaTh 3aKa3urMKa O HEMTPUTOJHOCTH
WM HeIOOpPOKaueCTBEHHOCTH MPEAOCTaBIEHHOIO UM MaTepuaa
WJIM BO3MOKHBIX HEOJIaronpusiTHBIX MOCIEACTBUSX BBIMOTHEHUSI
yKa3aHUi 3aKa34yrKa o ciocode ucnonHenus padotst (c1. 716 'K
P®) u np. 3aeck 3aka3uuk JOBEPSIET, a TOYHEE CKA3ATh, BHIHY K-
JIeH JI0BEepsATb, MoJlaratbCsi Ha MPOGECCUOHATN3M MOIPSIIUMKa,
ero J100pOCOBECTHOCTb, TOTOBHOCTh PYKOBOJICTBOBATbCSI MHTE-
pecamul KOHTpareHra.

Eie onuH sipkuil, Ha HAI B3MJIsA, IPUMEpP MPOSIBIECHUS J10-



BEpHs B IPKJAHCKUX MPABOOTHOIICHUSX — 3T0 oObryaid. Ilox
o0blYaeM 3aKOH TOHMMAET CJIOXKHUBIIEECS M MIMPOKO MPUMEHSI-
€MOe B Kakou-JInO60 00acTu MpeANpUHUMATEILCKON WA UHOM
NesATeNbHOCTH, He MPEeAyCMOTPEHHOE 3aKOHO/ATeIbCTBOM TIpa-
BIJIO TIOBEJ/ICHNsI, HE3aBUCUMO OT TOr0, 3a(hMKCUPOBAHO JIM OHO
B KakoM-700 fnokymente (ct. 5 'K P®). Yuactauku obopora
JEWCTBYIOT, COOOPa3ysCh C TAKMMHM CJIOKMBIIUMHUCS OObIYAsIMHU,
M BIIpaBe MoJiaraTbCsi Ha TO, YTO M Jpyrue OyayT AeicCTBOBaTh
COOTBETCTBEHHO. Tak paboTaioT, B YaCTHOCTH, MHOTOUHCIICHHbBIE
¥ TIOMYJISIPHBIE CETO/IHsI KOAEKChl KOPIIOPATUBHOTO TTOBEACHMS,
STUKH, YIPABJICHUS U T. 1. Takue KOIEKChl peryimpyioT BOIPoO-
Cbl OTHOIIIEHUH ¢ KOHKYPEHTAaMH M KOHTpareHTaMu, y4acTHHUKa-
M# 1 apPUIMPOBAHHBIMY OPraHU3AIMIMHE, TOCYIAPCTBOM H 00-
mecTBoM. [Ipyrue ydacTHHKM 000pOTa, HapUMEp aKIIMOHEPhI
WM KOHTPAreHTHI, ONpesiesisisi COOCTBEHHOE TMOBE/ICHUE, UCXO-
AST U3 TOTO, YTO COOTBETCTBYIOIIEE IOPUANYECKOe U0 OyzeT
PYKOBOJCTBOBATHCSl YCTAHOBJIEHHBIMU KOPITOPATUBHBIMH [TPABH-
namu. Takoe mojaraHye MOJTHOCTHIO OCHOBAHO HA TOBEPHUH, TaK
KaK KaKMX-JTHOO JIETAJIbHBIX MEXaHW3MOB MPUHYKJIEHUS K HC-
THIOJTHEHUIO YCTaHOBJIGHHBIX TIPABUJI HE CYIIIECTBYET.

B MHBIX cllydasix, KOrJja yYaCTHUKU OTHOIICHUH JEHCTBYIOT,
PYKOBOJICTBYSICh OOBIYAsIMM, OHHU TAKJKe IMOJIAraioTcsi Ha J00po-
COBECTHOCTh M TPUBEPKEHHOCTh CJIOXKUBIIAMCS TIPaBHJIaM CO
CTOPOHBI MHBIX JIUII, OBEPSIOT MM. Tak 0OCTOAT Aena B ciyyae
C TPAIUIMOHHO YCTaHOBJICHHBIM IOPSIIKOM MOJIb30BaHUSI 00-
MM MMYIIECTBOM MHOTOKBAPTHPHOTO JIOMa WJIH CIIOXKUBIIM-



Cs B ONpeJeSICHHON 00J1acTH WJIM PErMOHE TOPSIIKOM BBITLIATHI
apeH/THOM TUIATBI®! ¥ T. 1.

IpyrumMu clioBamMH, JIOBEpUE — HEOTHEMJIEMBIA 3JeMEHT
IpakJaHCKO-TIPABOBBIX OTHOIIEHUH. OaHaKO HEOOXOIAUMOCTh
OImUpaThcs Ha JOBEpHE B I'pakJaHCKOM 000pOTe BCerja O3Ha-
YaeT MPUCYTCTBUE B COOTBETCTBYIOIIMX OTHOIIEHUSIX JIEMEHTA
HeorpeneneHHocTH. [IpaBo ke Bcerma CTpeMUuTCsl K Ipeoosie-
HUIO TI0O00W HeomnpeaeaeHHOCTU. [109ToMy B M3BECTHOM CMBIC-
Jie TIPaBO HalleJIeHO KaK pa3 Ha TO, YTOOBI MCKJIIOUNUTh HEOOXO-
JMIMOCTB JIOBEPHs B TPaKJAHCKOM 000pOTE WIIH 110 KpaiiHen Me-
pe CBECTU ee K MUHUMYMY, a TaKKe CMATYUTh UM UCKTIOUUTh
HeraTuBHbIN 3¢pdekT oOmaHa noBepusi. IMeHHO Ha 3TO, B 4acT-
HOCTH, HallpaBJIeHbl TaKWe WHCTPYMEHTHI I'pakJJaHCKOTO TpaBa,
Kak oOecriedeHne UCTIOTHeHUsT 00s13aTeITbCTB, TPak IAHCKO-TIPa-
BOBasi OTBETCTBEHHOCTD, YCJIOBUSI JIECTBUTEILHOCTU CHIEIOK U
TIOCTIeICTBUSI MX HapyIeHus u Ap. B atom cmeiciie A. CenurmeH
JieJlaeT BEPHBIM, Ha HAIIl B3IJISA/, BHIBOJI O CBSI3U JIOBEpUs U TIpa-
Ba, yTBEPXKJasi, YTO Pa3BUTHE MOCJIEIHETO CBSI3aHO HE C UHCTU-
TyaJu3aryen JoBepusl, a, HAPOTHUB, C OOIIel TEeH/ICHIIUEH Je-

6! Tak, no OJHOMY W3 JIeJI Cy/l YKa3aJl, YTO JOCTaBKa apeH/1aTOpPOM APEHIHOM I1JIaThl
HETOCPEACTBEHHO K JOMOBJIAJICHUSIM apeHoaTeNer IBIsIeTCs B COOTBETCTBUU CO CT.
5 TK P® o6biyaem, MMUPOKO MPUMEHSIEMBIM B Chepe CeTbCKOXO3ARCTBEHHBIX TPABO-
OTHOIIIEHHH 110 JIOCTABKE U BblJIaue apeH/IHOM I1aThl Kak B Poccuiickont Penepariun B
LIEJIOM, TaK U B ripezesax Mecra HaxoxaeHuss KOX «Kymmosa F0.B.» B wacthoct //
Perrennie 3MMOBHIKOBCKOTO paifoHHOTO cyaa Pocrockoit oomactu ot 17.12.2015 mo
neny Ne 2-1051(15) (www. rospravosudie.com).



JIOBEYECTBA K IMOCTENEHHOM yTpaTe ClIOCOOHOCTH JOBEPSATH o2,

WNuade neno o0cTouT ¢ puaynuapHbIMU MPABOOTHOIIEHUSIMHU
B UX, €CJIM MOHO TaK BBIPA3UThCsl, YUCTOM BHJE. B HUX 10Be-
pue MMeeT MHCTUTYITMOHAJIbHOE, TPaBOBOE 3HaueHune. Kak BepHo
OTMEUAIOT UCCIIeAOBATENN JAHHOTO BOIIPOCa, «IOBEPUE B HUX (B
(unynmapHbix mpaBooTHoIIeHHX — JI.K.) mprodpeTraeT xapak-
Tep BUA0OOPA3YIOIIEro MpU3HaKa, 4To MO3BOJISIET JEIUTh COrJIa-
HIeHUs1 Ha (puayUapHble — C SIPKO BBIPAKEHHBIM JJOBEPUTEIb-
HBIM XapaKTEPOM U He OTHOCSIIUECS K (PUIYIIUAPHBIM, T€, B KO-
TOPBIX UMYIIIECTBEHHAsI COCTABJISAIONIAs MpeodagaeT» 3.

Boo0u1ie, ¢ yuetoM Toro, 4to Teopusi puAayIIMApPHBIX PaBOOT-
HOIIIEHUI B OTEUECTBEHHOIN HayKe COBEPILIEHHO He pa3BUTa, TOU-
KU 3pEHUs] Ha OIIEHKY TaKUX OTHOIIEHUI He OTIIMYAIOTCS Pa3HO-
oOpasueM M CBOASTCS B LIEJIOM K TOMY, UTO (prayIMapHbIe mpa-
BOOTHOILIEHUS] UMEIOT JINYHO-OBEPUTEIIbHBII XapaKTep.

Tak, HanpuMep, aBTOPbl U3BECTHOTO Y4eOHMKA MO I'paxIaH-
CKOMY TIpaBy JeJISIT OTHOIIEHUsI Ha (pUAyIIMapHbIe U HeDUIYIH-
apHbIe IO 0COOOMY XapaKTepy B3aMMOOTHOIICHUI YYaCTHUKOB.
CornacHo uMm, (puylIMapHbIE — 3TO OTHOIIEHU S, OCHOBAHHBIE Ha
0COOBIX, JIMYHO-/IOBEPUTENILHBIX CBSI3SX CTOPOH. YTpara Tako-
ro XapakTepa B3aMMOOTHOIIICHUI JJaeT BO3MOXHOCTD JIFOOOW M3

62 Cm.: Cenuzmen A. [Tpo6nema noeepust. M.: Uaes-TIpecc, 2002. C 200 (uuT. 10:
TI'apaes O.M. [JoBepye rpaxiaH Kak (pakTop YKpeIuIeH!s OJUTHIECKOH BJIACTH B CO-
BpeMeHHol Poccuu // Bectauk Bamkupckoro ynusepcutera. 2014. T. 19. Ne 4. C.
1510).

63 Benoycosa E.B. IlpaBoBoe perynvipoBaHue (puayHUapHbIX JOTOBOPOB IO TPax-
JaHckoMy npaBy Poccuu: luc. ... kanp. ropua. Hayk: Biagukaskas, 2011. C. 6.



CTOPOH B OJIHOCTOPOHHEM TOPSIIKE OTKA3aThCsl OT UCTIOJTHEHUS
CHOEJIKU (HarmpuMep, B JOTOBOpE MOpPYYEHHs KaK MOBEPEHHBIN,
TaK ¥ JIOBEpUTESIb BIPaBe B II0OOE BPEMs OTKa3aThCsl OT €ro Kc-
NoJIHeHUsI 0e3 YKa3aHusl MOTHBOB). YUAaCTHUK MOJHOTO TOBApH-
IIECTBA BIIpaBe B J1I000e BpeMs Oe3 corfiacusi Ipyrux y4acTHH-
KOB BBIUTH W3 TOBAPHUIIIECTBA, YTO O3HAYAET CBOOOJHBINA BBIXOJ
U3 yupenuTesbHoro qoropopa’t. lOpuanyeckoe 3HaueHue 10Be-
pusi IPU XapaKTepUCTHKe (PUAYIIUAPHBIX TPABOOTHOIIEHHIA MO~
YEepKUBAIOT U APYTHe aBTOPHI: «...B Haubosee 0000IIEHHOM BH-
ae nof, (puayIMapHbIMUA OOSI3aHHOCTSIMU IOHUMAIOTCSI OCHOBAH-
HbIe Ha JIOBEPHHU MTPABOBBIC WJIM STUUECKUE OTHOIICHUSI, BO3HH-
Kalole B CBS3M C YIpaBJIeHHEM AeHbraMU WM UMYIIECTBOM
MEXAy JBYMs Win 0oJiee CTOPOHAMU, KaK MPaBUIIO, IMEHYEeMbl-
MU (PUIYIHAPUI U TIPUHITATIAT» .

YacTo B orieHKe (buIyIIUapHBIX TPABOOTHOIIEHU OCHOBHOM
aKIEeHT JeJIaeTCsl Ha TOM, YTO B TAKMX OTHOIIEHUSIX YYaCTHUKU
JeWCTBYIOT HE B CBOMX MHTEpecax, a B MHTepecax KOHTpareH-
Ta. B CBSI3M ¢ 3TUM, KCTaTH, XapaKTEPUCTUKA (PUIYITUAPHBIX OT-
HOIIEHUI1 OYEeHb YacTO OCYIIECTBIISIETCS] Yepe3 pacCMOTpeHHe
TOJIBKO MOCPEJHUYECKUX CHEJIOK (MMOpYYeHHsl, KOMUCCHU, areH-
TUpOBaHUs1). Tak, HEKOTOPbIE aBTOPbl OTMEYAIOT, YTO (PUAYLIU-

6% Cm.: Pocemiickoe rpaxjaHckoe mpaso: B 2 1. / Ots. pen. E.A. Cyxanosa. T. 1.
C. 182.

% Aznamazosa B.B. Konnenuus ¢puaynuapHbIx MpaBOOTHOLIEHUH Y BO3MOKHOCTh
ee IIpUMEHeHUs1 B KoprnopatuBHoM npase Poccuu // TIpeanpunumarensckoe 1paso.
IMpunoxenue x xypraity. M.: IOpucrt, 2012. Bem. 1. C. 23-29 (http://lawfrm.ru/pr/
index.php?id=4426).



ApHBIMHM «B YACTHOCTH SIBJISIIOTCSI TIPABOOTHOIIICHUSI, COAEpKa-
HIE KOTOPBIX 3aKJII0YAETCsl B HAJIETIEHNH CyObeKTa IpaXk JaHCKO-
o IMpaBa BO3MOXKHOCTBIO OCYILIECTBJIEHUSI CYOBEKTUBHBIX MPaB
WM MPABOCHOCOOHOCTH PYroro cyobeKkTa, ¢ TeM, YTOOBI mep-
BBIH, JIEMICTBYSI CAMOCTOSITEJIbHO, PYKOBOJICTBOBAJICSI TPU 3TOM
MCKJTIOUMTETbHO MHTEPECAaMH BTOPOTO, a He COOCTBEHHBIMH HH-
Tepecamu» . Elie onmuH nprMep Takoro, y3K0oro, Ha Haril B3IJIs,
NOHUMaHUs1 (PUAYIIMAPHBIX MPABOOTHOILIEHUN: «(puaylapHOe
MPABOOTHOIIIEHUE — TO MPABOOTHOIIIEHUE, B paMKaX KOTOPOTO
OJIHO JIAIIO 00SI3yeTCsl IEWCTBOBATh OT UMEHH U B MHTEpecax Apy-
rOro JIMIa, 3a4acTyi0 B KaYeCTBE MOCPEJHUKA, C TOM CTENEHbIO
YCMOTpPEHHS UM TIOJTHOMOYMH, KOTOpPbIE BJIMSIOT HA UHTEPECHI
JPYroro JIMIa, KOTOpOe 3aBUCUT OT (PUAYIMAPUS B OTHOIICHUH
TOM MH(pOpMALIX ¥ PEKOMEHIALIMU, KOTOPBIE EMY IPEAOCTaBIIe-
HBI»®,

Ortclona, K CJIOBY, M elle OOUH KPUTEpUil, XapaKTepusyio-
U, IO MHEHWIO MHOTUX aBTOPOB, (bUAylIMapHbIE MPABOOTHO-
IIEHUs, — HECOBMAJIEHUe MEXAYy BHYTPEHHUMHU OTHOUIEHUSIMU
YUYaCTHUKOB M UX BHEITHMM BbIpakeHreM. [lepBbiM Ha 3TO 00-
parun BHuManue O.C. Modde, KOTophiii B CBOEM yUeOHUKE 10

% Coip6o B.A. Oteuectsenmblii u 3apyOesKHBIN OITBIT I'PaXkAAHCKO-TIPABOBOTO pery-
JIMPOBaHUS (PUTYIMAPHBIX OTHOLICHUI (MCTOPHUS M COBPEMEHHOCTB): JuC. ... KaH.
fopun. Hayk. M., 2008. C. 141.

%7 The Law Commission and the Scottish Law Commission Report N 236. Fiduciary
duties and regulatory rules. December, 1995. P. 1 (tut. no: Illawixos FO.B. Pungyumap-
Hble obs3aHHOCTH AupekTopa (Director’s Fiduciary Duties): oT aHro-aMepHKaHCKOH
JOKTPUHBI K POCCUICKON KOpHopaTuBHOM npaktuke // 3akod. 2009. Ne 12. C. 223.



rpakJIaHCKOMY MpaBy nucall: puayluapHas — 3TO Takas CAEN-
Ka, KOTOpasi 0OyCJIOBIMBAET HECOBIA/ICHNE MEXy BHYTPEHHH-
MU OTHOILLIEHUSIMU YYACTHUKOB CIEJKU U UX BHEIIHUM BbIpaske-
HUeM. Tak, B OTHOLIEHUSAX KOMUCCUHA KOMUCCHUOHED JIEHUCTBYET
OT CBOETO MMEHM M COOTBETCTBEHHO BBICTYIIAET CTOPOHOM IO
caeske ¢ TpeTbuM oM. [1o 1o npudnHe UCKIII0YaeTcs: BO3-
MOXHOCTbh KOHTPOJISI CO CTOPOHBI TPETHUX JIULI, a TIOTOMY U BO-
IIPOC O JIOBEPUU B TaKHUX CIIy4yasix CTOUT OCOOEHHO OCcTpo%.

JlaHHas TOYKa 3peHUs1 HAXOAMT IMOAJEPKKY U B IMOCIEIHEE
Bpems®. Hanpumep, mo cioam A.I1. Bacmibuenko, «cythb u-
AYIAU COCTOMT... B MPEJOCTABICHUM OOJBIIUX MOJIHOMOYHH. . .
BOBHE, BO BHEIIIHUX. .. OTHOLIEHUSIX, HEXKEIIU ITO IIPEAIIOIIaraeT-
Cs1 BO BHYTPEHHEM OTHOILEHUU CTOPOH ((puaynuuapa u yuypeam-
Tens (PUIYIINN), UMEIOIIEM JIMIHYIO TPUPOLY» .

Ha Ham B3misja, 3TOT MOCHEIHWA KpUTEepUil B 1I€JIOM He
IpeJICTaB/sAeT COOOM CaMOCTOSATENBHOIO MpHU3HAKa (uaynuap-
HBIX MPABOOTHOIIEHUH. Bo-niepBbIX, AaHHAs OCOOEHHOCTh Xa-
paKTepHa TOJIBKO ISl OrPAaHUUYEHHOIO UX KPyra, a MMEHHO 1S

68 Cwm.: Hogpgpe O.C. Cosetckoe rpaxpanckoe npaso. M.: FOpun. mut., 1967. C.
267-268.

0 Coipoo B.A. Yxkaz. cou. C. 14.

0 Bacunvuenio A.11. JloBepuTenbHast COOCTBEHHOCTh M OOECIIeUnTeNbHAS ITepeada
THpaBa COOCTBEHHOCTH KaK BUABI (PUYLIMAPHBIX CIEOK // Te3UChl BHICTYIUIEHNI Hayd-
HOM KoH(epeHun «HoBast IUBUIMCTUKA», COCTOsABIIENCS 3 OKTsA0pst 2005 . (TeKCT
TE3UCOB pa3MellleH Ha IOpTajle POCCUICKOro YacTHOrO rpaBa (wWww.privlaw.ru) (LiuT.
no: Terunckas E.B. JloroBop o peanu3auuy (PyHKIUNA €UHOIMYHOIO UCTIONIHUTEb-
Horo oprasa. M.: Crartyr, 2012. C. 211).



TeX OTHOIIIEHUH, KOTOPBIE CKJIAIBIBAIOTCS B chepe MocpeHnYe-
crBa. Bo-BTOPBIX, pacCMaTpUBaeMblii KPUTEPUN B JEUCTBUTEb-
HOCTH OTPaXkaeT TOJIbKO OCOOCHHOCTH COfIEPXKaHUSI U CTPYKTY-
pbl MpaBooTHOIIEHUS. Takre 0coOeHHOCTH 00YCIIOBIEHbI XO3SIH-
CTBEHHBIM CMBICJIOM COOTBETCTBYIOIIUX OTEPAIHI U, YKE B CBOIO
odepeib, OTpeesIsSIoT BRKHOCTh IPUCYTCTBUS B IAHHBIX TTPABO-
OTHOIIICHUSIX JIEMEHTA MMOBBIIIEHHOTO JIOBEPHsI CTOPOH, a TaKKe
HEOOXOAMMOCTh JIeMCTBOBATh, COOOPA3YsCh HE C COOCTBEHHBIMU
MHTEpecaMH, a ¢ MUHTEpecaMu APyroro juma’!.

Takum 00Opazom, ¢uayluapHble TPABOOTHOIIEHUS OIpesie-
JISIIOTCS. B OCHOBHOM 4epe3 /IBa KpuTepwus; (a) HaIM4ue JInd-
HO-/IOBEpUTEILHOTO OCHOBAaHMS (B TAKUX OTHOIIEHUSIX I0BEpHE
nproOpeTaeT MpaBoBoe 3HaYeHHE) W (0) HEOOXOOUMOCTh IS
YUYaCTHUKOB TAKMX OTHOIIEHUH NEWCTBOBATh, PYKOBOICTBYSICH
He CBOMMM MHTEpecaMu, a MHTepecaMu KoHTpareHTa. Ooa aTux
KpUTEpHUsI TIPE/ICTABIAIOT COOON U3BECTHBIE UCKIIIOUEHHS U TEM
CaMbIM TIO3BOJISIIOT BBIICNATH (PUAYIIMAPHBIE TPABOOTHOIICHUS
cpenu mpourx. OHM e, B CBOIO OYEPeb, OMPEEIISIOT U OCOOEH-
HOCTH 3alUTHI IIPaB YYACTHUKOB (PUIYIIMAPHBIX TPABOOTHOIIIE-
HUIA.

" Kerarn, BTOpast U3 Ha3BaHHBIX OCOOEHHOCTEH, Kak U 0cobasi 3HAUMMOCTb JJOBe-
pusi, He BIIOJIHE COOTBETCTBYET MJee IpaBa U sIBJISETCs CKOpee UCKIIoYeHreM. Tak,
OIMH U3 OCHOBOIOJIArAIOIMX MPUHLMIIOB IPAXKAAHCKOIO MpaBa yCTaHABJIMBAET, YTO
rpaxjaase ((pr3nUecKue JINLA) U OPUIMICCKUE UL TPUOOPETAIOT U OCYILECTBIISIOT
CBOM I'pak/IaHCKME IpaBa CBOEH BOJIEW U B CBOEM MHTepece. [Ipyrumu cjaoBamu, Mo
00IIIeMy NpaBUITy MTPEAIIoNaraeTcs, YTo CyObEeKTH IPak JaHCKOTO IIpaBa JIOJKHBI IeH-
CTBOBaTb, PyKOBOJCTBYSICb CBOUMM, & HE Uy)KUMU UHTEPECAMMU.



Kpome Toro, criennguka ykazaHHOW 3alTUTHl 3aBUCUT U OT
KOHKPETHOM PAa3HOBUAHOCTU MPABOOTHOLIEHWM paccMaTpyBa-
€MOro BHU/IA: XapaKTEpPHbIE MEXAaHWU3MbI 3allUThl CBOMCTBEHHBI
KOPITOPAaTUBHBIM [MPAaBOOTHOIIEHUSIM, OTHOILEHHU M, BO3HUKAIO-
MM U3 JOTOBOPOB; OHU TaKKe MOTYT 3aBUCETb OT CTPYKTYPhl
JIOTOBOPHBIX CBsI3eH, Iiesiell CTopoH u jip. [loatomy 1ienecoot-
Pa3HO KOPOTKO OCTAaHOBUTBCA U Ha KJaccuduKauuy pugynmap-
HBIX [TPAaBOOTHOILIEHUIA.

Ilo manHomy Bompocy B.B. ArnmamaszoBa, Harpumep, ccplia-
sICh Ha OTHOIIIEHHSI B CHCTEMe OOIIero mpasa, MUIIET, YTO «Ha-
e (pUAYLMAPHBIX 00S3aHHOCTEN MTPU3HAETCS B OTHOM U3 Ye-
THIPEX CJIy4aeB:

— 10 JIOrOBOPY TPAcCTa;

— KOrJja OJJHO JILIO UMEET BO3MOKHOCTb YIPABJIATH UJIU OKa-
3bIBaTh BJMSHUE HA JEUCTBUS IPYroro JMIa;

— KOrJa OJHO JIMIIO TOJMy4YaeT BO3MOKHOCTb JaBaTh 00s13a-
TeJIbHbIE K MCIIOJIHEHUIO COBETHI APYroMY JIMILY, BHIXOASAIIME 32
PaMKH IIpeaMeTa I0roBopa;

— B TeX CJIy4YasiX, KOrja TpaJMUMOHHO NMPU3HAETCS HaIM4ne
(puynMapHbIX MPaBOOTHOIIEHUH (HAIIpUMEp, OTHOLUEHUS I0pPU-
CTOB M OMPKEBBIX OPOKEPOB CO CBOMMU KJIMEHTaMM )» 72,

C TOUYKM 3peHHs POCCUMCKOTO MpaBa (puayLapHbIe PaBOOT-
HOLIEHUS] MOKHO Pa3[eNIUTh Ha CIEAYIOUIME TPyNbl (C y4eToM
0COOEHHOCTEN PeaTu3yeMoro B TAKMX OTHOILEHUSIX UHTEepeca):

1. OTHOlIIeHUS, OCHOBaHHbIE HA JIEMEHTE BJIACTU-TIOAUMHE-

72 A2namazosa B.B. Vkas. cou. C. 23-29.



HUsI MEXKJY HOCUTEJIEM MHTEpeca U JIUIIOM, OCYHIECTBISIOIIUM
€ro pean3alyio.

B Takux OTHOIIEHUSIX OHO JIUIO YMpaBsieT UM OKa3bIBa-
€T BJIMSIHUE Ha JeWCTBUS APYTOro JIMIA, 1aeT 00si3aTesbHbIe s
HEro yKa3aHusi, IeHCTBYsl IPU 9TOM B UHTEpecax IMOCJIEeTHErO.
Ciona cneyer OTHOCUTh OTHOUIEHHMS, CKJIAbIBAIOIINECS MEXK-
1y IOPUMYECKUM JIMIIOM U TeMH CyObeKTaMH (CYOBEKTOM), KO-
TOpbIE YIIOJHOMOYEHBI BBICTYIIATh OT UMEHU OpPraHU3al|u, JIH-
aMH, ONPEAEISAIOIIMMUI ASUCTBUS IOPUINYECKOrO JIUIIA M0 pa3-
JIMYHBIM OCHOBAHUSIM;

2. OTHOIIIeHsI, OCHOBaHHBIE HAa TIOPYYEHUH, UCXOAIIEM OT
HOCUTEJIS1 UHTepeca.

B ¢uaynmapHpiX OTHOLIEHMSX AAHHOW TPYMNIbI OJHO JIULIO
JEUCTBYET B MHTEpECaxX JIPYroro JIMla B COOTBETCTBUM C €ro
nopy4yeHueM, 3a00TIMBO U OCMOTPUTENILHO, B COOTBETCTBUU C
OOCTOSITEILCTBAMU U B paMKax MpPeJOCTABICHHBIX MOJIHOMO-
Yl (OTHOILIEHUS, CKJIa[bIBAIOIIMECS] HA OCHOBE MOCpEIHUYE-
CKHX JOTOBOPOB (ITOpPYYEHHE, KOMHUCCHS, areHTUPOBAHKE), JO-
rOBOpPA MPOCTOrO TOBAPUIIECTBA, JOBEPUTENILHOIO YIIPaBICHUS
UT. 1),

3. OTHOLIEHM S, OCHOBAHHBIE HA TPAKTOBKE U pEAIN3alliy UH-
Tepeca 0e3 yJacTusi CyObeKTa COOTBETCTBYIOIIEr0 MHTEpeca.

B sTtOoM ciyyae ogHO MO IEMCTBYET B MHTEpECaxX JPyroro
via 3a00TIMBO U OCMOTPUTENBHO, B COOTBETCTBUM C OOCTO-
SITEIbCTBAMU, HO ©€3 MPeAOCTaBIEHUs] COOTBETCTBYIONIUX TTOJI-
HOMOUMI. B paccMarprBaeMbIX MPaBOOTHOIIEHUSIX OMPEIESIIO-



IIUMU SIBJISIIOTCSI SJIEMEHTBI COTPYJHUUECTBA, a TaKKe J0OpOCo-
BECTHOCTb Y4acTHUKOB. Clofa ciieiyeT OTHOCUTD JEUCTBUA B Uy-
’KOM MHTepece 6e3 MopyyJeHus;

4. OTHOIIEHU S, OCHOBAHHBIE HA CHIELIU(PUKE COIEPKAHUS pe-
aIM3yeMOro MHTepeca.

B paMkax TakMx OTHOLIEHWM 3HAYEHUE MMEET XapaKTep WH-
Tepeca, KOTOPbIK U orpejessier cneuuduky (puaylnuapHbX OT-
HOUIEHUW cooTBeTcTByMoIIero sua. Ciona, HalpuMmep, MOXHO
OTHOCHUTh NIPABOOTHOILIEHHUS], B KOTOPbIX (pUAYLIMAPUIA IEICTBY-
€T B XM3HEHHO-BA)XHBIX MHTEpPECaX KOHTpareHTa (OTHOIICHUS
PEHTBI ¥ IOKU3HEHHOTO COJIEPKAHUS C MOKJJUBEHUEM ), IPABOOT-
HOIIIEHUS], B PAMKaX KOTOPBIX UHTEPEC MOKET ObITh BCTPEYHBIM
WIY UMETD UHBIE crienupruiyeckre 0cCOOeHHOCTH (00eCTIeunTe h-
Has Kyrois-nipopaxa, caenku PEIO, obecrieunTenbHbIi (hakTo-
puHr). PuaynuapHbie OTHOLIEHU S MOKHO KJIACCU(PUIIMPOBATh U
110 MHBIM OCHOBAHUSIM.

Kak BU/IHO, OTHOIIIEHU I, KOTOPbIE MOXKHO OTHOCUTh K YHUCITY
(unynmapHbIx, Ype3BbUaiitHO pa3zHOO0Opa3Hbl. COOTBETCTBEHHO
VH/IUBUYaJIbHBIMU JIOJKHBI OBITh U TOAXOMB! K ux 3amure. C
YUETOM OCOOEHHOCTEW KOHKPETHBIX OTHOIIEHWH pa3inyalorcst
(hopmBI, CITOCOOBI 3aIUTHI, METOIBI UX peanu3anuud. Bmecte ¢
TeM J100ast rpaX JAHCKO-TIPABOBAsI 3aIMTa B pAMKaX paccMaTpu-
BAaE€MbIX MMPABOOTHOIIIEHUI JTOJKHA, KaK MPeJCTaBJIsIeTCs, CTPO-
UTbCS HA OJHUX U TeX XK€ MPUHIMIAX, OOYCIOBJIEHHbIX IJIaB-
HOW crietiprieckoit uepToit (puayMapHbIX TPABOOTHOIIEHUH —
HEBO3MOKHOCTBIO TOJIHOTO WCKJIIOUYEHHUS JIEMEHTa JOBEpUsl U



€ro I0pUANYECKOrO BIUSHUS.

N3BECTHO, YTO Ipak/1aHCKO-IPABOBAS 3AIMTA — 3TO COBOKYTI-
HOCTb MEp T'pa)kJaHCKO-IIPABOBOIO XapaKTepa, MPUMEHSEMbIX
K HapylIUTeJIsIM COOTBETCTBYIOIIMX MPaB M 3aKOHHBIX MHTEPE-
coB’. B cBolo ouepenp, criocobamu (Mepamu) 3alUThl CyObeK-
TUBHBIX I'PAXIAHCKUX TPaB SIBJSIOTCS MPEAyCMOTPEHHbIE 3aKO-
HOM MaTepuajibHO-IIPABOBbIE MPUHYAUTEbHbIE MEPHI, TIOCPE/I-
CTBOM KOTOPBIX IPOM3BOJAUTCS BOCCTAHOBJIEHHE (IIPU3HAHUE)
HapYILIECHHBIX (OCIApUBAEMBIX) IpaB, BO3MELICHHUE NOTEPH (B
CJly4ae HEBO3MOKHOCTY TAKOTO BOCCTAHOBJIEHU S ), 4 TAKKE HEra-
TUBHOE BO3/ICVCTBUE HA MIPABOHAPYIIMUTES.

3 Cm.: Poceniickoe rpaxgaHckoe npaso: B 2 1. / OtB. pen. E.A. Cyxanosa. T 1.
C. 487.



2. OCco0eHHOCTH 3aIUTLI
IpaB NPHHIOUIAIA B
¢duaynmapHbIX MIPaBOOTHOIIEHISAX

B yactu 3amuTel paB y4aCTHUKOB (bUAYIIMAPHBIX MPABOOT-
HOIIIEHUI BHUMaHUE 3aKOHO/ATEIsI COCPEOTOUEHO TJIaBHBIM 00-
pa3oM Ha 3aluTe MPUHIMIANA (JOBEpUTeNs, B cilydyae C J0-
rOBOPOM MOPYYEHHUs, KOMUTEHTA B JOTOBOPE KOMUCCHH, yUupe-
JUTENSl YIPABJIeHUsS B CUTYallMU C IOTOBOPOM JIOBEPUTEIbHOTO
YOPAaBJIEHUS U T. [I.). 3aKOHOM JIJIsl CJTyYaeB HapylIeHUs MpaB
MPUHIMIAIA B PA3IUYHBIX (PUAYIIUAPHBIX MTPABOOTHOIIEHUSIX
MPEeyCMOTPEHBI, B YACTHOCTH, BO3MOKHOCTb IPU3HAHUS CICIKU
HezercTBuTeNbHOU (cT. 174 «IlocnencTBust HapyleHus Tpes-
CTaBUTEJIEM WM OPraHOM IOPUIMYECKOro JIMIA YCJIOBUH OCY-
IIECTBJICHUsI TTOJTHOMOYHUH JIMOO MHTEPECOB IMPEACTaBISEMOIrO
WM MHTEPECOB opuandeckoro jguua» ['K P®), Bo3MOKHOCTh
CUUTATh C/AEJKY COBEPIIEHHOW OT UMEHU U B UHTEPEcax COBEP-
IIMBILIETO €€ JIWIIA, AeHCTBOBABIIETO MIPU OTCYTCTBUU TTOJTHOMO-
yuil wid ¢ ux npesbiieHueM (m. 1 cr. 182 I'K P®), HeBo3-
MOKHOCTb WJIM 3aTPYJHUTEIBHOCTD /JIs1 KOHTPareHTa OTKa3aTh-
Cs1 OT IOTOBOPA, B TOM YUCIIE B Cydasix, KOrAa MPUHIUIAN JIH-
IIeH BO3MOKHOCTH MHa4e 00eCIieYnTh CBOM UHTEpecH! (I1. 3 CT.
978, 1. 1 ct. 1004 'K P®), 06513aHHOCTH BO3MEIIIEHH ST YOBITKOB,
BKJIIOYAs! YIYIIEHHYIO BBIFO/lY B YCIIOBUSIX OTCYTCTBUSI JOJKHOM



3a00TJIMBOCTH 00 MHTEpecax MPUHITUIIAJIA WU BHITOIOIPUOOpe-
TaTesss co CTOPOHbI (puaynmapus (Hanpumep, cr. 53.1, m. 1 cr.
1022 TK P®), npaBo npuHuMnaia NpakTH4ecku 6e3 orpaHuye-
HMI B J11000€ BpeMsl OTKA3aThCsl OT JOrOBOpa U MPEKPaTUTh CO-
OTBETCTBYIOIIME ITPaBOOTHOLIEHUA (Harpumep, 1. 1 cr. 977, 1.
I cr. 1003, n. 1 cr. 1024 I'K P®) u muHorue npyrue. [Ipudem,
KaK BUJIHO, [IEPEYHCIIEHHbIE MHCTPYMEHTBI MOT'YT HOCUTb XapaK-
TEp U CPEACTB I'PaXXJAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH, U MEP
OINEPAaTUBHOTO BO3/IEMCTBUSA, U OTPAaHUYEHNI IIPaB KOHTpareHTa
C LIEJIBIO 3aIUTHI PaB U 3aKOHHBIX UHTEPECOB MPUHLIMIIAJIA.

OueBHIHO, TaKOW MOAXOA OOYCJIOBJIEH, B TIEPBYIO O4Yepe.b,
TE€M, YTO C MO3UIMU COAEPXKAHMsI JAHHOrO 00s3aTeNbCTBA (KaK
IPaBUJIO, B3aMMHOI'O TI0 CBOEMY XapaKTepy) UMEHHO IPUHIIM-
naJl BBICTYTAET B KAYECTBE OCHOBHOTO KPEAUTOPA, T. €. KPeJUTO-
pa, KOTOPOMY PUHAJICKUT IIPABO TPeOOBATH UCMIOTHEHHS 0051~
3aHHOCTEM, COCTABJISIOLIMX CYIIECTBO COOTBETCTBYIOLIEro 00s-
3aTebcTBA. Benp «Imo cyT cBOel 00s13aTeIbCTBEHHOE MPaBoO —
3TO COBOKYITHOCTb HOPM, HAallpaBJIEHHBbIX HA 3aIIUTY KpeaIuTopa
Y YCTaHaBJIMBAIOUIMX MIPABOBbIE CPEACTBA MONyUYEHHUs] PUYUTA-
IOIIErocsl eMy M0 JA0rOBOPY WJIM U3 BHEIOTOBOPHOIO 00s13aTellb-
CTBa»’4.

Bo-BTOpBIX, UMEHHO MPUHLIMIIAI B (PUIYLIUAPHBIX OTHOLLIEHHU-
SIX SIBJISIETCS JIMIIOM, BBIHYKJIEHHBIM OIMUPAThCSl HAa JOBEpUE K

74 I'paxnanckuit kogexc Poccuiickoit denepamu. Yacts BrOpas. TekcT, KoOMMeHTa-
puy, andaBUTHO-IIpeaMeTHbI ykasatens / Ilox pen. O.M. Kosbips, A.JI. MakoBcko-
ro, C.A. Xoxjosa. M.:MLI®IP, 1996. C. 236-237.



KOHTpAreHTy, a 3HauuT, B U3BECTHOM Mepe OoJiee c1aboi cTopo-
HOW pacCMaTpUBAEMBIX IIPAaBOOTHOLIEHU!. 1I3BECTHO, UTO 3a11m-
Ta c1aboii CTOPOHBI HAPSITy, HATIPUMEP, C 3AIUTON JOOPHIX Hpa-
BOB, IyOJIMYHBIX MHTEPECOB WJIM CTAOMIIBHOCTH 000pOTa SIBJISI-
€TCs1 OTHUM W3 TIPUHIIUIIOB, HA KOTOPBIX CTPOUTCS 3aIIIUTA TPax-
JAaHCKHX TPaB U 3aKOHHBIX MHTEPECcOoB B 1iesioM >, C TOUKH 3pe-
HUS (pUAYIMAPHBIX IPABOOTHOINEHUI TaKOW MPUHIMII, KaK 3a-
mUTa cador CTOPOHBI, BHIPAKAETCS, HA HAIll B3IJIsA, B MPEIO-
CTaBJICHUHU TTOBBIIIIEHHON 3aIIUTHl TPUHIUIATY, KAK YUYACTHUKY
OTHOIIICHHUH, BHIHYKIEHHOMY B CHITy CHIEIM(DUKH TIPABOBBIX CBSI-
3efl 1 SKOHOMHYECKOW OCHOBBI OTHOIIIEHHWI TMPOSIBISITH MOBBI-
IIIEHHOE JI0OBepHe K CBOeMYy KOHTpareHty — dumynmapuio. [lo-
3UITUS IPUHIIMIIAIA OoJiee ya3BUMasi, CJIeJOBAaTEIbHO, ero MpaBa
TpeOyIoT OoJiee Cepbe3HON U MMUPOKOU 3aIUTHI.

AHanu3 MoJOXKEHWH AEHCTBYIOIIETO 3aKOHOIATENILCTBA 103~
BOJISIET CIEJaTh BBIBOJA, YTO 3alllUTa IPHUHIUIAIA CTPOUTCS
MMEHHO KakK 3ammura cinadboil ctopoHsl. [IpomemMoHcTpupoBaTh

> Ha mam B3MIAA, OCHOBHBIMH MPUHIIMNAMY, HA KOTOPBIX CTPOMTCS IpakIaH-
CKO-TIpaBOBasl 3aIlIMTA B 1IEJIOM, MOKHO CUUTATH ClIEAYIONIMe (NepeurciieHbl B TIPOU3-
BOJIbHOM MOPSIZIKE, 2 He TI0 YOBIBAHMIO C TOYKH 3pEHUs1 3HAUMMOCTH WITH CYIIIECTBEHHO-
CTH):2) TAPAHTUPOBAHHOCTD MPaBa HA 3ALIUTY JIOOOMY CYOBEKTY TPakIaHCKOro mpa-
Ba, B TOM YHCJIe MpaBa Ha cyneoHylo 3ammty (ct. 1 'K P®);0) obecrieuenune Boccra-
HOBJICHHsI HapyIeHHBIX 1paB (cT. 1 ['K P®);B) 3ammura ciaboii cTopoHs! (cpeau mpo-
yero cr. 171, 310, 426, 428 TK P®);r) 3amura 00pOCOBECTHON CTOPOHBI (Cpeau
npodero ct. 1, 10, 302 TK P®);x) 3ammura crabuIbHOCTH 000poTa (Cpen Mpovero CT.
166, 234, 406.1, 431.2 T'K P®d);e) 3ammra myOIMIHBIX MHTEPECOB (CPEAX MPOYETO CT.
169, 174.1, 431.1 'K P®);x) 3amura Tpetsux iy (cpeau npoyero cr. 166, 173.1,
189, 308 T'K P®).



9TO MOKHO, B YACTHOCTH, Ha CJIEYIOIUX MpUMepax.

Tak, B I0roBope AOBEPUTELHOTO YIPABJICHUS yUpeauTesb
yIpaBJieHusl BIIPaBe OTKA3aThCsl OT JIOTOBOPA BHE 3aBUCHMOCTU
OT MPUYMH U MOTHUBOB TaKOro OTKa3a. B To ke BpeMsi, 1oBepH-
TeJIbHBIN YIIPABJISIONINI MOKET OTKa3aThCsl OT JOTOBOPA TOJIBKO
B CBSI3U C HEBO3MOKHOCTBIO J151 JIOBEPUTEIBHOTO YITPABJISIOLIE-
r0 JIMYHO OCYILIECTBJISITh JOBEPUTESbHOE YIpaBIeHUE UMYIIIE-
ctBoM (cT. 1024 T'K P®). Takum 06pa3om, yUpeauTenio yrpaB-
JeHust (MPUHIMIIANTY) B JIaHHOM 4YacTU TPEIOCTaBJIeHbl Oosee
LIMPOKUE MPaBa, YeM JOBEPUTEIBLHOMY yIIpaBisomeMy (pumy-
UAPHUIO).

Eile npumep: 0qHO U3 MpaBuil B paMKax peryJupoBaHusl JO-
ropopa komuccuu (c1. 993 'K P®) npenycmarpuBaer o6si3aH-
HOCTb KOMHCCUOHEpA B CJIy4ae HEUCIIOJIHEHUS TPETbUM JIMLOM
CHIEJIKU, 3aKJII0YEHHON ¢ HUM KOMHCCHOHEPOM, HEMEJIEHHO CO-
OOIMTh 00 3TOM KOMUTEHTY, coOpaTh HEOOXOIMMBIE JO0Ka3a-
TEeJIbCTBA, a TaKXe MO TpeOOBAHMI0O KOMUTEHTA IEpeiaTh emy
IpaBa o TaKOU CEJIKe C COOMOICHUEM MTPAaBUIT 00 YCTYIIKE Tpe-
O6oBanus. Takas ycTynka nmpaB KOMUTEHTY TIO CIEJIKE JIOMyCKa-
€TCs1 He3aBHCUMO OT COTJIAIIeHUsI KOMUCCHOHEpA C TPEThUM JIH-
1I0M, 3aIpenanIIero Wiv OrpaHMYMBAIOIIETO YCTYIIKY, U 9TO He
OCBOOOXK/IaeT KOMHCCHOHEPA OT OTBETCTBEHHOCTH Tepend Tpe-
THUM JIUIIOM B CBSI3U C YCTYIIKOM IIpaBa B HapyIlIeHUE corJiarlie-
HUS O ee 3arpeTe uin 06 orpannyeHuu. [Ipu sTom KomMuccuoHep
HE BIpaBe OTKa3aTh B Mepeaye KOMUTEHTY MpaB MO C/IEIKaM C
TPETBUM JIMIIOM B Clly4yae, yKazaHHOM B CT. 993 T'K P®, naxe



TOT/1a, KOTjIa KOMUTEHTOM He MCIIOIHEHbBI BCTPEUHbIE 0OS3aHHO-
CTH Tiepe]] KOMMCCHOHEPOM (00S3aHHOCTH IO BO3MEIEHHIO pac-
XOJIOB U yIlIaTe BO3HATPAKAEHHUS).

JlaHHOE MpaBWJIO MPUMEHUMO U B TOM CJIy4yae, Korja KOMUC-
CHOHEp BBIHYX/IEH JIeWICTBOBATH B yITIepO COOCTBEHHBIM MHTEPE-
cam. Tak, B . 10 Mudopmarmonnoro nucema Ipesnanyma BAC
P® or 17.11.2004 Ne 85 paccMoTpeHa cieaymomasi CUTyalus:
KOMMCCHUOHED 3aKJII0YMJI IOTOBOP MOCTaBKU, HO B YCTAHOBJIEH-
HBI IOTOBOPOM CPOK MOKYIMATeJb TOBAP HE OIUIATHII, O YEM KO-
MUCCUOHEP NpPOMH(pOpMHUPOBaT KOMUTeHTa. KomuteHT morpe-
OOBaJT OT KOMUCCHOHEPA YCTYIUTh €My IPaBo TPeOOBAHUS K TIO-
KyMaTeJlio O B3bICKAHUU ITOKYITHOW LIEHBl HA OCHOBAHUHU I1. 2 CT.
993 T'K P®. B orBer Ha 3T0 TpebGoBaHNE KOMUCCUOHED TIPe/-
JIOXKUJT KOMUTEHTY BO3MECTUTDh IOHECEHHBIE UM PACXO[Ibl U BbI-
IUIATUTh BO3HATPak/eHHe B COOTBETCTBUM C YCIIOBUSIMU JJOTO-
BOpa Komuccuu. KoMUTEHT OTKa3ascs BHIMOIHUTH TPeOOBaHUS
KOMUCCHOHEPA, TIOCKOJIbKY CIIeJTKa TPETHUM JIUIIOM He ObljIa UcC-
TIOJTHEHA, M 00paTHJICS B CYJ C YKa3aHHBIM UCKOM.

Bo3spaxast mpoTHUB 3a5BJIEHHOIO UCKa, KOMUCCUOHEP COCIIal-
¢ Ha TO, 410 cT. 997 I'K P® B uHTEepecax KoMHCCUOHEpa yCTa-
HOBJIEHO: KOMUCCHOHEP BIIPABE yAep:KaTb PUUUTAIOIIUECS EMY
MO IOTOBOPY KOMUCCHM CYMMBI U3 BCEX CYMM, IMOCTYIUBIIUX K
HeMy 3a cyeT KomuTeHTa. OJIHaKo, ecii KOMUCCUOHEDP Ha OCHO-
BaHuu 1. 2 cT. 993 'K P® Oyner BbIHYX/IEH YCTYNUTh KOMHU-
TEHTY IIPaBO TPeOOBAHUS K TIOKYTATENI0, OH YTPATUT BO3MOXK-
HOCTb 3aIIUTHI COOCTBEHHBIX HHTEPECOB B YACTH NPHYH-



TaImuxcsi eMy cymMM. Ha 3ToM OCHOBaHMM OTBETUMK MOJIa-
raj, 4To, MOCKOJIbKY MCTell OTKa3bIBAETCs YIUIAYMBaTh €My BO3-
HarpaxJeHue U BO3MeIaTh OHECEHHbIE PACXOfbl, IPABO Tpe-
O0BaHus HE MOXKET OBITh NIEPEBEICHO Ha KOMUTEHTA B Cy/1eOHOM
HOPSJIKE, a UCK MOIJIEKUT OTKJIOHEHHUIO.

Cyn yooBIETBOPWII MCK KOMUTEHTA, IIPU3HAB IpaBa KOMUC-
CHOHEepa MepexoAIMMU K KOMUTEHTY B CHJTy CyA€OHOro pere-
HMS, YKa3aB, YTO KOMHCCHOHEp BIIpaBe 3allMIaTh CBOM Ipa-
Ba IyTeM OOpalleHus1 K KOMUTEHTY C CAMOCTOSITEJTbHBIM UCKOM.
Tem cambIM cy[1, IO CYIIECTBY, IIPU3HAJ TPABOMEPHOCTh Orpa-
HUYEHHS BOBMOXHOCTH KOMUCCHOHEpa ((puayrapusi) Ha 3aliu-
Ty COOCTBEHHBIX MHTEPECOB, OTTOJKHYBIIMCh OT HOPM, OT/Al0-
IIUX SIBHOE MperiouTeHNe MHTepecaM KOMUTEHTA.

CambIM SIpKUM CllyyaeM MpsMOro 3amnpeTa Juis pugynuapus
JeWCTBOBAaTh B CUTYyallMM KOH(JIMKTA ero MHTEPECOB C MHTepe-
caMu MpUHLMIIAIA SBJISETCS, KOHEYHO, OrpaHUYeHHe, pacipo-
CTpaHsIIoIIeeCs Ha JIMI, BXOIAIIMX B COCTaB OPraHOB yITpaBlie-
HUS IOPUIMYECKOTO JIMIA. DTO NpsAMO 3a(PUKCUPOBAHO U B II.
2 nocranosienus Ilnenyma BAC P® or 30.07.2013 Ne 62 «O
HEKOTOPbIX BOIPOCaX BO3MEIIEHH s YOBITKOB JIMI[AMH, BXOAAIIH-
MU B COCTaB OPraHOB IOPUIMYECKOTO JULA», U B MHOTOYUCIIEH-
HOH CyIeOHOM TpakThKe .

[TponomkeHnueM peanu3alnuy Te3uca O MPEUMYIIECTBE UHTe-

76 CM., HaripuMep: OCTaHOBJIEHUs1 ApduTpaxHoro cyaa LlenTpanbHOro okpyra ot
04.12.2014 1o memy Ne A14-4679/2014, ot 31.08.2015 Ne ®10-2838/2015 no ne-
ay Ne A08-4257/2014; ApbutpaxHoro cyga Ypanbsckoro okpyra ot 01.03.2016 Ne
©09-94/16 u muorue npyrue // CIIC «KoncynasrantILmocs.



peca MpUHILMIAA Nepe] uHTepecaMu (puayuuapust U mocTpo-
€HMEM 3alIUThl MIPaB MPUHIIMIIATA HA OCHOBE TAKOIO IMOJXOAa
SIBJISIETCS ¥ 00I1Iee TIPABIJIO 00 00s13aHHOCTH (PUAyIMApHS JIeHi-
CTBOBAaTh, PYKOBOACTBYSICh MHTEPECAMU U YKA3aHUSMU [TPUHIIN-
nasa, v, o CyTH, 3alpeT OPUEHTUPOBATHCS HA COOCTBEHHBIE UH-
tepechl. Tak, Hanpumep, 1. 3 cr. 1015 'K P® 3anpemiaer gose-
PUTEILHOMY YIIPABJISIOIEMY BBICTYIIATh B KAUECTBE BHITOJOIPU-
ooperatens. [Tynkr 3 cr. 182 'K P® ycranaBnmBaeT, 4To npej-
CTaBUTEJIb HE MOXKET COBEPIIATh CIEJKU OT UMEHU MPE/ICTABIS-
€MOTO B OTHOIIIEHUH ce0sl INYHO. B cuTyarmy ¢ KOMUCCHOHEPOM
TaKOro OYEBHIHOTO 3ampeTa HeT, OJHAKO eCTh 0OIasi 00s3aH-
HOCTb KOMHMCCHOHEPA UCTIOJTHUTh MPUHSATOE Ha ceOsl MopyJueHue
Ha HanOoJiee BHITOIHBIX /I KOMUTEHTa ycinoBusx (1. 1 cr. 992
I'K P®), a B cimy4yae OTCTyIUIEHUSA OT YKa3aHUM (MHTEPECOB) KO-
MUTEHTa HECTH OTBETCTBEHHOCTh B (hOpMe BO3MEIIEHUsT YObIT-
KOB, NpUuMHEeHHbIX nocyieaneMy. [Tynkr 3 ct. 53 'K P® npeny-
CMaTpUBaeT OOIIYI0 0OSI3aHHOCTh CYOBEKTa, MPECTABIISIONIETO
IOPUAMYECKOE JIMIIO, JeUCTBOBATh JOOPOCOBECTHO M Pa3yMHO B
MHTEepecax MPeICTaBIsSIEMOro, a Mpy HapyIIeHU! JaHHOW 00s-
3aHHOCTH — TAKK€ BO3MECTUTD I0PUINYECKOMY JIUILY U (M) €r0
YYaCTHUKAM MMPUYMHEHHBIE YOBITKU.

Takum 00pazoMm, JISUTMOTHBOM 3aIIUTHI PUHIHIIAIA B (DU-
JQYIUAPHBIX MPABOOTHOIIEHUSX SIBJISETCSI OTHOIIEHUE K HEMY
Kak K Oonee cnaboil CTOPOHE MO MPUYUHE HEBO3MOXHOCTU
MOJIHOTO MCKJTIOUEHHS] HEOOXOOUMOCTU JOBEpUsl TPUHIIHIAIA
K KOHTPAareHTy B paMKaX pacCMaTpUBAaE€MbIX OTHOIIEHUW U Ha



3TOM OCHOBAHUM — MIPEAOCTABIEHUE TIPUHIIMIIALY TTOBBIIIEHHON
3aLUTHI €0 MPaB U 3aKOHHBIX MHTEPECOB, MPEANOYTEHHE €r0
MHTEPECOB MHTEepecaM (pUAYyLUAPUSL.

Vcxons m3 BBILIEU3JI0KEHHOIO MOKHO CHEJIaTh U €IIe OfAWH
BBIBOJ, O TOM, YTO 3allUTa MpaB MpUHLIMINAIA B (PUAYLIUAPHBIX
NIPABOOTHOINIEHUSIX OCYIIECTBIISIETCS Jake TOra, Koraa oHa (Oy-
Y4 BBIPAKEHHOW, B YACTHOCTH, B MEPAX ONEPATUBHOIO BO3-
JercTBUs B (pOpME OTKa3a OT JOrOBOpA WJIM B NPENbABIECHUN
TpeOoBaHMH O Mepesaue UMYIIecTBa, 00 YCTyIKe TpeOOBaHUN U
T. JI.) UIMEET HeTraTUBHBIM 3(P(PEKT 11 KOHTPAreHTa u pyu 3TOM
He 00YyCJIOBJIEHA JOMYIIEHHBIMU TAKMM KOHTPAareHTOM Hapyle-
HUAMH (T. €. He IpeJICTaBIsAeT cOO0M Mepbl I'pakJaHCKO-IPaBo-
BOU OTBETCTBEHHOCTH ).

Cremmduka 3ammThl TpUHIMIANA B (PUAYLIMAPHBIX MPABO-
OTHOIIEHUSIX BBIPAkKAETCS U B MPUMEHMMBIX CHOCO0aX 3aliu-
Thl. Takue cnocoObl pa3HOOOPA3HBI U 3aBUCAT, KAK yXkKe OTMeya-
JI0Ch, OT BU/IA, COIEPKAHMUsI, CyOBEKTHOIO COCTaBa COOTBETCTBY-
I0IMX [IPAaBOOTHOILIEHUIA. BmecTe ¢ TeM MOXKHO, Ha Hall B3I/,
0003HAUNTH HEKOTOPBIE OOIIHE BHIBOIBI B OIIEHKE CIIOCOOOB 3a-
IIMATH! (PUIYLMAPHBIX TPABOOTHOIIEHUN. Tak, rmpeacrasisercs,
YTO MPUHLIMIAT OCYLIECTBJISET 3AIUTY [JIaBHBIM 00pa3oM Io-
CPEACTBOM: a) IPEKPALIEHNS] COOTBETCTBYIOIIMX IPABOOTHOLIIE-
HUI (371€Ch MOXKHO YIIOMSIHYTh TaKHE CIIOCOOBI, KaK MPU3HAHUE
COBEpPILIEHHOM (pUIyLIMapUEM C TPETBUM JIMLIOM CAEJIKU HENEeU-
CTBUTEJIBHOM, OTKa3 MPUHLMIAJIA OT COOTBETCTBYIOILETO JOr0-
BOpa C (pUAYLIMAPUEM, OT3bIB WJIM U3MEHEHUE NTOPYYEHUS U JP.)



win 0) Bo3MellleHus1 YOBITKOB. [lpyrue criocoObl Win Hempume-
HUMBI, WM HEI(P(PEKTUBHBI.

Hekotopele u3 crioco0oB, npeaycMoTpeHHsbix cT. 12 'K PO,
HeMpUMEHUMBI K 3allUTe MPpaB MPUHIMIIANA B CHITy OCOOEHHO-
cred (puayluMapHbIX MpaBOOTHOIIeHUH. Tak, Hanpumep, MpUH-
IUIAT He MOXET TOHYIWTh (bUayIMapvsi K UCTIONHEHUIO B Ha-
Type ero oOsI3aHHOCTH JISHCTBOBATh JOOPOCOBECTHO B MHTEPE-
cax MPUHIMIIATA U B COOTBETCTBUHU C €r0 YKa3aHUsMU. Takoii
BBIBOJ] COOTBETCTBYET M OOIIMM MOIX0/IaM CyAeOHOU MPAKTUKH,
CKJIOHSIIONIENCS K TOMY, YTOOBI PU3HABATh UCK 00 MCIIOTHEHUN
00s13aHHOCTEH 0 OKA3aHUIO JIIOOBIX YCIIYT UM BBITIOJTHEHUIO Pa-
00T HEeHaJIeKalllMM CPEICTBOM 3allIMThI PaBa, a ClieloBaTesb-
HO, HeJIOMyCTUMBIM 7. BMecTe ¢ Tem Hesb3s1 3a0bIBaTh, YTO HEKO-
TOpBIE MPaBa MPUHIIMIAIA B paMKax (bUIyIIUAPHBIX TIPABOOTHO-
IIIEHUI BIIOJTHE MOTYT OBITh 3aIIIUIIIEHbI KICKOM O TTOHYX/JICHUU K
UCTIOJIHEHUIO 00s13aTeNIbcTBA B HaType. Tak, KOMUTEHT (ITPUHITH-
TaJt) BIpaBe 3asiBUTh UCK 00 UCTpeOOBAaHKH Belllell B HAType Ipu
Herepeaaye eMy KYIUIEHHOTO T10 €ro MOPYYEeHUI0 UMyIecTBa’s,
IIpY 3asiBJICHUH TPeOOBaHMSA 00 YCTYITKe TIpaB IO JOroBOpy, 3a-
KJIIOYEHHOMY KOMUCCHOHEPOM C TPETHUM JIUIIOM, U B IPYTUX I10-
JOOHBIX CITyYasix.

Wutepec, Ha HaII B3I, TIPE/ICTABIISIET U crieltudrKa 3aliu-

T Cm.: Kapanemog A.I'. VIck 0 IOHYX/IEHUH K MCTIOJTHEHHUIO 00513aTe/IbCTBA B HATY-
pe. M.: Craryt, 2003. C. 73.

8 Cm.: Kapanemos A.I". ick o TIOHYKJICHIHY K UCTIONTHEHHIO 00SI3aTeIbCTBA B HATY-
pe. M.: Craryt, 2003. C. 73.



Tl TipaB punynmapus. [Ipu 3ToM 3amura dumymapus B pac-
CMaTPUBAEMbIX OTHOIIEHUSIX CTPOUTCS, KaK U B ClIy4yae C MPUH-
LIMIIAJIOM, UCXO/IS U3 TOTO, YTO B OCHOBE pacCMaTprBaeMbIX Mpa-
BOOTHOIIIEHUH JIeXKaT IOBepyre U 00I11ast 00s13aHHOCTh (hUayIa-
pUsl IEUCTBOBAThH B Uy KMX MHTEpecax.



3. Oco0eHHOCTH 3aIUTLI

npas puaynmapusi B
huaynmapHbIX NIPABOOTHOMIEHUSIX

Jl1A rpakIaHCKO-IIPABOBBIX OTHOIIEHUN PaccMaTpUBAEMOMN
KaTeropuy UMEHHO (pUIyLIMapUid IBJISETCS KJIIOUYEBOU (PUTYpOU;
€ro IMpaBOBOM CTaTyC, OCHOBAHHBIM Ha JOBEPUM INPUHLMIIAIA,
Ipe/ICTaB/sIeT HaMOOMBIIMI HHTEpec. YTO ke KacaeTcsl aHaJIu-
3a 0COOEHHOCTEW 3aIUTHl TIpaB (pUAyLMapHsi, HA HAIl B3I,
Ha HUX JIIOOOTBITHO B3IJISTHYTh B pa3pe3e TeX 0OsI3aHHOCTEMH, KO-
TOpBIE MPUHLIMIIAJI HECET N0 OTHOIIEHMIO K duaynmapuio. Kak
U3BECTHO, CYyOBEKTUBHBIM IIPaBaM B JIOOOM MPABOOTHOILIEHUH
NPOTUBOCTOST BCTPEUHbIE, KOPPECTIOHAUPYIOIINE UM 0OS3aHHO-
CTU APYroM CTOpOHBL. B pamkax (puaylmapHbIX MpaBOOTHOILIE-
HUI yKa3aHHble OOSI3aHHOCTY MPHUHLMIANA CBOIATCSA B OCHOB-
HOM K TPEM IpyInIam:

a) O0OS3aHHOCTD MPENOCTABUTh (DUIYIIHAPUIO CPEICTBA IS
UCTIOJTHEHU S €r0 00sI3aHHOCTEN;

6) OOs3aHHOCTb NPEIOCTaBUTh (PUAYLIMAPUIO NTOpYYEHHE U
(MM) yKa3aHMs C TeM, YTOObI MHTEPECHI IPUHIIMIIAIA ObUIN OYe-
BUIHBI U1 PEAIM3YIOIIETO UX JIMLA;

B) OOSI3aHHOCTb MPEJOCTAaBUTh (PUAYLIMAPUIO HEOOXOAMMBbIE
JU1s1 BBITIOJIHEHUS] COOTBETCTBYIOIIMX MIOPYYEHHU U (WJIN) yKa3a-
HUI1 [TOJTHOMOYHS.



O0s13aHHOCTh MPHUHIMIANA, Ha3BaHHAS BBIIIE MEPBOM, KOP-
pecrnoHaupyeT npaBy (puayrmapus TpedoBaTh OT MPUHIMIIAA
NPEAOCTaBJICHUS] EMY B IIMPOKOM CMBbICJIE YCIOBUIA JIs1 UCIION-
HeHUs o0s3aTesbcTBa (2 MMEHHO IpaBy Ha MOJyYyeHHe BO3Ha-
rpak/IeHs, BO3MEILEHUE PACXO/IOB, NPEAOCTABJIEHNUE UMYIIE-
CTBa I yNpaBJICHUA U T. I.). XapakTep BO3MOXHOM 3allly-
Thl B JAHHOM CJIy4ae Oo4eBUAeH — puaylapuii Brpase Tpeo-
BaTb BO3MEILEHMUS PACXO/IOB, CBA3AHHBIX C BBINOJHEHUEM UM
00s13aTeNIbCTBA, MPEJOCTABJICHUsI CPEACTB JJIs1 UCTIOJHEHUS TIO-
pyuYeHMi TpUHLMIIAJA, TIepejauu Belleid Wi MpaB U, OYEeBU/-
HO, UMeeT I0PUANYECKYI0 BOBMOKHOCTb MPUMEHSTh K TTPUHIIM-
NaJly COOTBETCTBYIOIINE MEXaHU3MBI I'PaXk JAHCKO-ITPABOBOM OT-
BETCTBEHHOCTH — 3aSIBJIATD B CIIy4ae JOMYIIEHHUS IPUHLIMIAIOM
HapyIeHui TpeOoBaHus 00 yIiaTe MPOIEHTOB 3a MOTb30BAHUE
YyKMMH JIEHE)KHBIMH CPEJICTBAMH, O BO3MEIIEHNH YOBITKOB, 00
yILJIaTe HEYCTOMKH.

OnHako M B JAaHHOM Clly4yae €CTh CBOM ocoOeHHoctu. Ha-
npumep, cornacHo cT. 1023 I'K PO noeputenbHblid yrpasBiso-
M UMEeT IPAaBO Ha BO3HArPaXIEHHUE, TPeyCMOTPEHHOE JJOro-
BOPOM JIOBEPUTEJILHOTO YIIPABJIEHUS UMYIIECTBOM, a TaKke Ha
BO3MEILEHNE PACXOJOB, IPOM3BEIEHHBIX UM IIPU JOBEPUTEIb-
HOM YIpaBJIEHUH UMYILECTBOM, 3a CYeT JOXO0A0B OT HCHOJIb-
30BaHUA TOr0 UMymecTBa . 13 OyKBaJbHOrO MPOYTEHUS BbI-
JEJIEHHOTO Te3KCa MOXKHO CIEJaTh BBIBOJ, UTO B CIy4ae OTCYT-
CTBHUS JOXO/IOB OT MMYILECTBA, MIEPEJAHHOIO B JOBEPUTEIbHOE
yIIpaBJIeHUE, — BbITIJIaTa BO3HAr A IEHUS MJIM BO3MELLEHUE pac-



XOJIOB JOBEPUTENILHOIO YIPABJIAIOLIEro He rpousBoasaTcs. [Ipu
BCEI HEOJHO3HAYHOCTH TAaKOTr'O BBIBOJIA ITPABUJIO O BBIILIATE BO3-
Harpax/JeHusi 1 BO3MEILIEHNH PacX0J0B UCKJIIOYUTENTLHO 32 CYET
JIOXO/IOB OT UMYIIIECTBA HAXOJUT MOATBEPXKICHUE U B CyIeOHOM
MPAKTHKE.

Tak, 1Mo oJTHOMY U3 JIeJT IOBEPUTENILHBIN YITPABJISIIOIIT 00pa-
TUJICS B apOUTPAXKHBINA Cy/l C TPeOOBAHMEM O B3bICKAHUU C yUpe-
JUTENS YIPABJICHUS IEHEKHBIX CPEJICTB B BO3MEUICHUE PACXO-
JIOB JOBEPUTEJILHOTO YIPABJISIIOIIEr0 HA COIEpKaHUE MMYIIe-
CTBa, MEPEJAHHOIO B JIOBEpUTENIbHOE yIpaBjieHue. PereHrem
Cyda MepBOi U aneJUTAIMOHHON WHCTAHIMI B MICKe OBbLIIO OTKa-
3aHO B MOJHOM 00beMe ¢ (POPMYTUPOBKOM O TOM, UTO JOXO/BI U
pacxofipl 0 JOBEPUTEIBHOMY YIIPABJIEHUIO OTPAKAIOTCS Ha OT-
JeTbHOM OajaHce JOBEPHUTENIBHOTO YIPABJICHHUS, SBISIOTCS J10-
XOJAMU M PacXolaMH CaMOro yupeauTesisi yIpaBJieHUs], BKIIO-
YaloTCsS B COCTaB UMYIIECTBA (B OTHOLLEHUM IIPAB) U UCIIOJHS-
I0TCSI MCKJTIOUMTENILHO 32 CYET TAaKOro MMYIecTBa (00s13aTesb-
crBa)’®. Bmecte ¢ TeM, Cyas 10 HEKOTOPHIM BBIBOJIAM U3 Cy/ie0-
HOM mpakTuku, npasuwio cr. 1023 I'K P® moxer OblTh U3Me-
HEHO JI0TOBOPOM. B TakoM cilyyae 10BEpUTEJIbHbIN YIIPaBIISIO-
WA, HAITPOTUB, YTPAUMBAET MPABO YAEPXKUBATh CyMMY BO3Ha-
Ipak/IeHUs1 WM BO3MEIIEHHUS PacXOOB U3 J0XOIOB, MOJIyYeH-
HBIX UM 32 CYET yIpaBJeHUsI UMYILECTBOM, U MOKET 3allIUTUTD
CBOU IPaBa UCKJIIOUYUTENILHO MyTEM NPEIbIBIEHUS OTIEIbHOIO

7 Cm.: mocranosnenne Cempmoro AAC ot 07.09.2015 no neny Ne A45-17387/2014
(https://rospravosudie.com).



TpeOOBaHUsI O BHITLIATe BO3HATPAKACHUS 1 BO3MEIICHHUSI PacXo-
JOB K YUYpeAuTeNo ynpasieHus. Tak, JoroBOpoM J10BEPUTEIIb-
HOT'O YIpaBJIeHUs1, 3aKJII0YEHHBIM MKy YIIpaBJIEHUEM UMYIIIe-
CTBEHHBIX OTHOIIIEHUI U MpearpuHUMaTesieM OblJIO MPeLyCMOT-
PEHO, UTO BO3HArpaKAeHUE MOC/IEIHEMY JOIKHO BHITLIAYMBATh-
Cs1 32 CUET CPEACTB OIOIKETa TOPOJCKOTO OKPYTa, BhIIETEHHBIX
Ha yKa3aHHbIe e, He noxkaaBIimch BBITUIATHl TAKOTO BO3HA-
rpakjieHus1 (BbIIJIaTa BO3HATPAXJICHUS HE OCYILECTBIISANIACH CO
CTOPOHBI OI0/IKeTa), MPEITPUHUMATENTH yIEepKaT CyMMY TTPUYH-
TAIOIIETOCs] €My BO3HArPaXJICHUSI U3 TeX JOXOIOB, KOTOPBIE ObI-
JIM TIOJTyYEeHbl UM B pe3y/ibTaTe JOBEPUTEIbHOTO YIPABICHUS U
nojiIekany nepegayue ydupeauteso yrpasiaenus. Cya npusHal
yKa3aHHbIE JIEWCTBUS YITPABJISIONIETO HApYIEHUeM YCJIOBUH 10-
rOBOpA Y MOCTAHOBUJI B3bICKATh Y/IEPKAHHBIE YIIPABJISIONIUM Je-
HEKHbIE CPEICTBA B KAUECTBE HEOCHOBATEILHOTO oOoTrareHus 2.

[MonmyHKTel «O0» U «B», YKa3aHHbIE BbIIE, BBI3BIBAIOT Ky/aa
6outbiiie BOMPOocoB. MoXHO i (hUIyIUAPUIO 3AIUINATHCS TPe-
6oBaHMEM O MPeAOCTaBIeHIH MoMHOMoYnH ? JlomycTumo i Tpe-
00BaTh OT MPUHIIUIIATA BbIAYM TIOPYUYEHHU I U/WJIH MPEOCTaBIe-
HUS YKa3aHU#?

Jlnst Toro 4toOBl OTBETUTH HA TIEPBBIN U3 MPHUBEJEHHBIX BO-
MIPOCOB, HY:KHO OMPEETUTHCS C TeM, YTO UMEHHO MPE/ICTABIs-
eT co0oii mpoliecc HajieneHus noaHoMounsiMu. He norpyskaschb
¢ ydyetoM (popmara Hacrosiiieil paboThl B ETAIN COAEPKAHUS

80 Cm.: nocranosnenue Bocemuamiatoro AAC ot 20.01.2016 Ne 18I1-13690/2015,
18AII-14160/2015 no peny Ne A76-28870/2013 // CIIC «KoncynsranTILmocs.



MHOTOYMCJIEHHBIX UCCJIEIOBAHUM, IPUBEIEM 3/1€Ch TOJIbKO OIHO
onpezesienue, nanHoe M.M. bparunckum U BbIpaxarouee roc-
MOZICTBYIOIIYIO CETOfIHsI TOUKY 3pEHMsI: IIpU JIIOOOM B3IVIsijie Ha
CYIIHOCTb IIOJTHOMOYMSI €T0 MPaBOBOE 3HAUEHUE CBOJUTCS K Ha-
JEJIEHUIO OJIHOTO JIMIA BO3MOXHOCTBIO BBICTYIUIEHHSI OT MMe-
HE apyroro®!. Ha Ham B3risz, 3asiBiieHre TpeOOBaHUS O TpeIo-
CTaBJICHWY TaKOW MPAaBOBOW BO3MOXHOCTH CO CTOPOHBI (PUIYLIH-
apusi, B KakOM Obl KOHKPETHO Ka4eCTBE OH IPHU STOM HU BBICTY-
naJi, IPOTUBOPEYUT MPABOBOM MPUPOE MOTHOMOYUS: Hajese-
HHUE BO3MOKHOCTBIO, XOTSI U CKOHCTPYMPOBAaHHOE MHOTAA B (hOP-
Me 00SI3aHHOCTH (B JOTOBOPE WJIM B 3aKOHE, I/ie, HallpuMep, CT.
975 'K P® npenycmarpuBaeT 00s13aHHOCTb IOBEPUTETSI BbIIATD
MOBEPEHHOMY JOBEPEHHOCTb (JOBEPEHHOCTH) HA COBEPILECHUE
IOPUINYECKUX JEMCTBUM, MPEAYCMOTPEHHBIX JOTOBOPOM MOpPY-
YEeHHUs ), He ITPeJOCTaBIIAET (PUIYLIMAPUIO BCTPEYHOTIO PaBa Tpe-
OoBaTh WCMOMHEHUsI TakoW 0Os3aHHOCTH. HeucrionHeHue naH-
HOW «OOSI3aHHOCTH» CO CTOPOHBI IIPHUHIIMIIANIA MOXKET OCBOOO-
JUTh (PUAYLIMAPHS OT OTBETCTBEHHOCTH 34 HEUCTIOJTHEHHE TTOpY-
yeHus (T. €. 3alMTUTD ero KaK JIOJKHUKA), MPEJAOCTaBUTD Mpa-
BO OOPATUTHCSI C UCKOM K MIPUHIIMIIATY O BO3MEIIEHUH YOBITKOB,
HO HE MOXeT OBbITh 3allMIIIEHO UCKOM O TIOHYXJAEHUH K UCIION-
HEHHUIO.

YeMm ommmuaercs rnoaHoMouue ot nopydenusa? Ipenocrasie-
HUE MMOJTHOMOUM S 03HAYaET MPeIoCcTaBlIeHue (PUAYLMAPHIO TTPa-

81 Cm.: bpazunckuii M.H., Bumpsnckuii B.B. JloroBopHoe nipaBo. Knura Tpertss: [lo-
TOBOPHI O BHIMOJTHEHUH padoT U okazanum yciyr. M.: Craryt, 2011. C. 234.



Ba JICKCTBOBATh OMNpeAeIeHHBIM 00pa30oM OT UMEHH MPUHITUIIA-
Jla, BbAAYa MOPYYEHUs] KOHCTPYMPYET U KOHKPETU3HPYET CO-
JepkaHue ero 00s3aHHOCTEN, B TOM YKCIIe W Torna, Korjaa ¢u-
Oylyapuil IercTByeT oT coocTBeHHoro uveHu. [lo cyrectsy,
MPEIOCTaBJICHUE TEX WJIM MHBIX MOJHOMOYMI BTOPUYHO MO OT-
HOIIIEHUIO K MOPYYEHUIO W 3a9aCTyi0 OOYCIIOBJICHO CONlEpKaHH-
€M nociegHero. B cBoio ouepepb, TOCTUKEHUE 11eJIEN, BbIPaKEH-
HBIX B MMOPYYEHUH, UHOTJA HE MOXET ObITb OCYIIECTBIIEHO Oe3
MPEeJOCTABJIEHNSI COOTBETCTBYIOIIMX NOMHOMOYMiA. Tak, Harpu-
Mep, CAEKA MPOAAXY HEIBUKMMOIO MMYIIIECTBA, 3aKII0OYCHHAS
KOMHCCUOHEPOM BO UCIIOJTHEHUE MTOPYYEHMs] KOMUTEHTA, HE MO-
KeT ObITh CAaMOCTOATENILHO MCIOJHEHA KOMHCCHOHEPOM BBUIY
cneur@uKy MpaBoOBOro pexxumMa HelBUAKUMOCTH. [TockonbKy Ha
ocHoBaHuu cT. 996 'K P® npaBo coOCTBEHHOCTH Ha UMYIIE-
CTBO, OTUYXJAEMOE IO JIOrOBOPY KOMHCCUH, MEPEXOIUT HEMO-
CPEJCTBEHHO OT KOMUTEHTA K TPETheMY JIMITy (MOKyIaTesio) Uiu
OT TPETHErO Jinia (MPOAABIA) K KOMUTEHTY, C 3asIBJIEHUEM O I'O-
CYIapCTBEHHOM PETUCTPallMy Mepexona MpaB Ha HEABUKAMOE
UMYIIECTBO MOTYT OOpallaThCs JIMIIb YKa3aHHbIE Ul (TIOKY-
natesb (MpoAaBell) U KOMUTEHT), HO He KoMuccuoHep 2. Jlns uc-
TIOJTHEHU I TIOIOOHOM CAETKM KOMUCCHOHEP JIOJKEH BBICTYIIATh B
KAueCTBE MMOBEPEHHOTO, JIJI1 YerO €MY JOJIKHBI ITPEIOCTABIISATh-
CS1 COOTBETCTBYIOIIME TIOTHOMOYMS JISICTBOBAaTh OT UMEHHU COO-
CTBEHHUKA.

82 Cm. m. 23 NudopmanmonHoro mucsMa Ilpesuguyma BAC P® or 17.11.2004
Ne 85.



[MockonbKy mopyyeHue, Mo CyIIecTBy, — oOpaTrHasi CTOpOHA
MOJTHOMOYHS, 3a (puayMaprueM He TOJKHO IMTPU3HABATHCS IPABO
TpeOoBaTh ero Bb1auu. Tak, eciiv CTOpOHaMU 3aKJTI0UYEH, HalpH-
MEp, pAMOYHBII areHTCKUI JIOTOBOP, B COOTBETCTBUU C YCJIOBU-
SIMM KOTOPOTO HMPUHIMIAN NEPUOJUYECKU 110 CBOEMY YCMOTpe-
HUIO W B IIPEAYCMOTPEHHBIE CPOKH BBIIAET Ar€HTY MOPYYECHUS
Ha COBEPILIEHUE OIPE/IECTICHHbIX JICUCTBUM, ar€HT HE BIIPaBe Tpe-
O0BaTh BbIIAUM €My TAKUX MOPYUEHUIL.

Uro kacaercsl yKa3aHUW MPUHIIMIIANA, TO MOJ HUMU CIedy-
€T MMOHUMAaTh IPEIIMCaHNs1, KOTOPble KOHKPETU3UPYIOT YCIOBUS
COOTBETCTBYIOILIETO JIOrOBOpa U (MJIM) MOPYYEHU S IPUHIMIIAA,
ajzipecoBaHHble (punynmapuio. Takue ykasaHMsi, KaK U3BECTHO,
JOJDKHBI OBITh KOHKPETHBIMU, OCYIIIECTBUMBIMU 1 IIPABOMEPHbI-
mu. [Tpr 5TOM 3aKOH MPSIMO JOMYCKAeT MpaBo puaymapusi 00-
palarhCs K NpUHIMIANY 3a MOJTyYeHUEeM UM YTOYHEHUEM YKa-
3aHUI U 1aXke YCTAaHABJIMBAET TaKylo 00sS3aHHOCTD B Clly4ae, ec-
T 00CTOATEHCTBA TPEOYIOT U3MEHEHU S yXKe IaHHBIX paHee yKa-
3aHUN (HampuMmep, B cIy4yae HEOOXOTUMOCTU OTCTYIUICHHUS OT
YCIIOBUM CIEJIKU, paHee OJI00PEHHON KOMITETEHTHBIMU OpraHa-
MU YIIpaBJIeHUs I0PUIMYECKOro JIUIA, B CIyyae U3MEHEeHHUs 00-
crosaTenbeTB (cT. 973, 995 'K P®) u ap.). OqHako oTKa3 mpuH-
LMIIAJ1a J1aTh COOTBETCTBYIOIIME YKA3aHUsSI WIA €r0 MOJTYAHUE,
KaK TpaBWJIO, HE OCBOOOXIAIOT (PUAYIMAPUsI OT 00SI3aHHOCTU
UCTIOJIHUATh TIOpyuYeHHe JU00 Ha MPEeXHUX YCIOBUSIX, JTUOO Ha
YCJIOBUSIX, COOTBETCTBYIOIIMX B MOHUMAHUU (pUAyLIUapusi Hau-
JIy4IIMM MHTepecaM MpUHIMNAIA.



M3noxeHHoe BBIIIE B LIEJIOM MO3BOJISIET HAM CIETIaTh CIIe/y-
IOIIMA OOIMMI BBIBOJ, 00 OCOOEHHOCTSIX 3aIUTHI MpaB (puy-
Mapusi: crielurKa TakoH 3aIUThl, KaK U 3alUThI IIPUHITAIA-
J1a, 00yCJIOBJIeHA JIeXKalM B OCHOBaHMHY (DUIYIIMAPHBIX TPABO-
OTHOIICHUH JIMIHO-/IOBEPUTEIHHBIM XapPAKTEPOM CBSI3ed MEKILy
NPUHLIMIATIOM U (PUIYIMAPUEM M C yYETOM TTOJIOKEHHS MTPUH-
Mmasa Kak 6osee caaboil CTOPOHbI pacCMAaTPUBAEMBIX OTHOIIIE-
HHMI HOCHUT KyJa OoJiee OrpaHMYEHHBIN XapakTep, YeM 3aliuTa
paB €ro KOHTPareHTa.
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A. @. IIpsaaxkoBa. CnocooObl
3aN[UTHI IPaB CJIa00H CTOPOHBI
110 IOrOBOPY NPHCOETMHEeHHUS

Cmamuvsi noceésuyeHa ananusy cnocooos 3auiumsl CAAOOU
CIMOPOHBL NO 002080PY NPUCOCOUHEHUSI C YUEMOM UIMEHEHU,
erecernvix 6 cm. 428 'K P® ¢ 2015 2. Coenan 661600 0 mom, umo
6 POCCULICKOM Npase cyujecmsyen uemovlpe cCnocooa 3ausunvl:
UBMEHEHUe UM PACMOPHCEHUE 002080PA NPUCOEOUHEHUSL, NPU-
3HAHUE HeCnPABeONUB020 YCAOBUSL 002080PA HUMIONCHBIM, MO~
KosaHue 002080pa contra stipulatorem,; moakoeariue HOpm no3u-
MUBHO20 NPABA 8 NOAL3Y CAADOLL CMOPOHbLL 002080PA.

KitoueBbie cioBa: 002060p npucoedurerusi, HepageHCcmeo ne-
PE20BOPHBIX BOIMONCHOCMEL, C1AOASL CMOPOHA 002080pPA, CNOCO-
Obl 3auumsl npasa.



1. O0e moJI0KeHus

Cornacno 1. 1 cr. 428 'K P® pnoroBopom npucoearHeHus
IIPU3HAETCS JOTOBOP, YCIOBUsI KOTOPOTO OIPENEsIEHbl OHOU U3
CTOPOH B (pOpMYJIsSIpax WM UHBIX CTaHAAPTHHIX (POPMAX U MOT-
7 OBITh TIPUHSATHI IPYTOW CTOPOHOUM HE MHAYe KaK IMyTeM TpH-
COEIMHEHUSI K TTPEIJIOKEHHOMY JOTOBOPY B LIEJIOM.

[TosiBNeHre AOroBOpa MPUCOEAMHEHUS], [T0 METKOMY BbIpasKe-
Huto A.C. Komapoga, siB/IsieTcsl IPaBOBbIM «aHAJIOTOM IPOMBIIII-
neHHou peBomonmy XIX Beka» M «OTHUM U3 HanOoJiee BaKHBIX
COOBITUI B 0OJIACTH JIOTOBOPHOTO TIpaBa 3a XX cronerue» **. B
COBPEMEHHOM T'PaXkJIaHCKOM 00OpOTE YIEIbHBIN BeC TaKMX J0-
TOBOPOB OY€Hb BEJUK.

®enepanbubiil 3akoH 0T 08.03.2015 Ne 42-93 «O BHeceHUU
W3MEHEeHU! B 4acTh nepBy1o [ paxkaaHckoro koaekca Poccuiickon
denepatuu», Bcrynupimi B cuiy ¢ 01.06.2015, uzmenun pe-
nakimio ct. 428 I'K P®. B HoBoll penakimu cdepa nmpuMeHe-
HuA cT. 428 'K P® pacimmpeHa: BO-IIepBbIX, UCKJIIOYEH I1. 3 JaH-
HOMH CTaThM, (PAKTUYECKH OJIOKMPOBABIIINI MPUMEHEHHE CT. 428
'K P® B npeanpuHUMAaTeIbCKUX OTHOLLIEHUSIX ; BO-BTOPBIX, pac-
cMaTpyBaeMasi CTaThsl paclpoOCTPAHEHA HA CIy4yau, KOrja ycJio-
BUSI IOTOBOPA OIPE/IEIeHbl OAHON U3 CTOPOH, a Apyrasi CTOpOHa
B CWJIy SIBHOTO HEPABEHCTBA MEPErOBOPHBIX BO3MOKHOCTEU MO-
CTaBJIeHa B MOJIOKEHKE, CYIIIECTBEHHO 3aTPYIHSIOINIEe COrIaco-

83 Komapog A.C. OTBETCTBEHHOCTh B KOMMepueckoM obopote. M., 1991. C. 150.



BaHUE MHOT'O COAEPKaHUS OT/EJIbHBIX YCIIOBUI JOrOBOpA; B-Tpe-
ThUX, 1. 2 cT. 428 'K P® nononHen ab3atiem, MpuIAOIIAM UC-
Ky 00 U3MEHEHUH WU PACTOPKEHUU JIOTOBOPA MPUCOETUHEHUS
PETPOCIIEKTUBHOE JIEUCTBUE.
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Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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