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AHHOTaAIUSA

MoHorpadwus ocBsIIIeHa aKTyaJIbHBIM TTPOOIeMaM, CBSI3aHHBIM C
OCYIIECTBIICHUEM I'PaXIaHCKUX MPaB U UCTIOTHEHNEM OOsI3aHHOCTEH,
YCTpaHEHWIO  TPOOEJIOB,  CYyIIECTBYIOIIMX B  OTEUECTBEHHOU
IOPUIMYECKON Hayke B OOJACTM KOMIUIEKCHOTO HCCIIEIOBaHUS
MEeXaHU3Ma OCYIIECTBICHUS M 3allUThl CYOBEKTUBHBIX TIPaB,
pa3paboTKe MPaKTHYECKUX PEKOMEHJAIN MO COBEPIICHCTBOBAHUIO
IPakJAHCKOTO 3aKOHOJATENhCTBA. B paboTe 060CHOBaHA KOHIICMIIUS
MeXaHW3Ma OCYIIECTBICHWS] M 3alllUThl TPaXJAHCKOTO TIpaBa, B
[IEHTpe KOTOPOrO HAaXOMUTCA He IMIpaBOBass HOpMa, a CYObBEKT,
HOCHTEJIb TIPaBa.

JIs HAYYHBIX W MPaKTUYECKUX PaOOTHUKOB, MperojaBaTesieid u
CTYAEHTOB BHICIIINX IOPUIMYECKUX YICOHBIX 3aBE/ICHU.

2-e uzoariue, nepepadomarHoe.



Conep:kanue

BBenenne
Paznmen 1
I'maBa 1
§ 1. TlonATHE OCylmIECTBIIEHUS IPAKIAHCKUX
npaB
§ 2. [onsTrie uCOTHEHN S CYObEKTUBHBIX
rpakJaHCKUX O00S3aHHOCTEH
§ 3. B3aumMoCBA3b OCYLIECTBIIEHUSA
IPaXIaHCKUX ITPaB U UCTIOJIHEHUS
00s13aHHOCTEN
I'naBa 2
§ 1. Ionsitrie, hOpPMBI U CIIOCOOBI 3AITUTHI
IPaXJIaHCKUX ITpaB
KoHnel 03HaKOMHUTEIBLHOTO (PparMeHTa.

13
13
13
62
79
95
95

96



EBrenun BajiepreBuyu
BaBujun
OcymiecTBjeHne 1 3alITA

rpak/JJaHCKHUX MpaB

© E.B. Basumun, 2015
© MzparensctBo «CTaTyT», PeANIOArOTOBKA, OOPMIIEHHE,
2015



BBenenune

BBuay mo6aibHbIX U CTPEMUTESIbHBIX U3MEHEHUI B COLIMO-
KYJIbTYPHOM U SKOHOMHYECKOU cepax cTpaHbl (hOpPMUPOBAHUE
JeCTBEHHOMN CUCTEMBI IOPUAMYECKUX CPENICTB, 00Pa3yIOIInX Me-
XaHU3M pealn3aly U 3alUThl IPaXkJIaHCKUX IpaB, MPEICTaB-
JsieTcsl OCOOEHHO aKTYaJbHBIM. DTO JOJTHA, HENPEepbIBHBIN U
TpyZOeMKMi npouecc. HeBHMMaHMe K JaHHBIM BOIIPOCaM IpH-
BOJIUT K TITYOOKUM COIMAJIBHBIM TMTOCIIECTBHSIM: TIPABOBOMY HU-
TMJIN3MY, HEJOBEPUIO I'PakJaH K IrOCyIapCTBEHHBIM, COLIAATIb-
HBIM MHCTUTYTaM. BO3HMKAIOT Tak Ha3bIBa€MBIE JIEKJIAPaTUBHbIE,
HEOCYILECTBUMBIE IpaBa, MOSBJIAETCA CUHIPOM HE3aLUILEHHO-
CTH NPaB JUYHOCTH, YTO HETaTMBHO OTPAXKaETCS Ha T'paxJaH-
CKOM 000pOTe, a B KOHEYHOM CueTe SIBJISETCS OAHON U3 PUYHH
HOSIBJIEHUSI M Pa3BUTUS JECTPYKTUBHBIX ITPOLIECCOB B OOILIECTBE.

CymecTByomias MnpakTHKa MOCHEITHOIO MPUHATUS HEMAJIO-
ro KOJMMYECTBA 3aKOHOB 0€3 HAJMYUS MEXaHWU3Ma peai3allii
npaB TpeOyeT B JaJbHEWIIeM BHECEHHS B HUX M3MEHEHW U
JOMOJHEHUH MO0 MX JETaJbHOIO TOJKOBAHUS, MPUHSATHUS MO-
craHonienuii [IpaButenscrea PO, npyrux noa3akoHHbIX HOpMa-
TUBHO-TIPaBOBBIX akTOB. Eciin 3akoHOaTebHy10 0a3y, MpoOBO3-
IJIalIAIIYI0 IIMPOKUE TPAKAAHCKUE TIPAaBA U UX 3aLIUTY, MOX-
HO CO3/JaTh CPAaBHUTEJILHO OBICTPO, 0Opalasich K HAKOIIEHHOMY
OTEYECTBEHHOMY, 3apyOeKHOMY M MEKIyHapOIHOMY ITPaBOBO-
My MaTepHaJly, TO JIEMEHTH MEXaHU3Ma OCYIIECTBIICHUS I'PaXK-



JAHCKUX TIPaB U UCTIOHEHUsI 0OsI3aHHOCTEN MOTYT OBbITh chop-
MHPOBaHbI JIMIIIb 32 JIOBOJBHO MPOJOKUTEIbHBIA CPOK KPO-
MOTJIMBOUN pabOTHI: HAYYHOM, IPABOTBOPUECKOM, TPOCBETUTEb-
CKOM, MPaBONPUMEHUTEIbHOM, OPraHU3allMOHHOM.

JInst TOCTUKEHUS IPAKTUYECKOTO pe3yiibTaTa Haubosee 3Ha-
YUMBIM SIBJISIETCSI COBEPIIIEHCTBOBAHUE CHUCTEMbI IPABOBBIX
CPEJICTB ¥ TIPABOBBIX CBSI3el, KOTOpbIe Obl 0Oecneurv 3pdek-
TUBHOE OCYIIIECTBJIEHUE IPaXJAHCKUX MPaB (3aIUTY MPaB) U UC-
NOJIHEHWE O0SI3aHHOCTEN B HOBBIX COLMATBHO-9KOHOMHUYECKUX
YCIIOBUSIX — YCJIOBUSIX PHIHOYHOTO XO3sIiCTBOBaHUs. Tpedyercs
(popmupoBaHue eqMHOTO YHUBEPCATILHOTO MOHUMAaHU s (KOHIIETI-
IMK) TpoIlecca rapaHTUPOBAHHOIO OCYIIECTBIICHUS TPaXkIaH-
CKUX TIPaB U UCTOJHEHUsI OOS3aHHOCTEN.

[NonoOHast COBOKYITHOCTD B3IJISIOB Ha OCYIIIECTBIICHHE IPakK-
JAHCKMX TpaB JOJKHA OBITh OTHECEHa K (PyHIaMEHTaJbHBIM
MIPUHIIUIIAM U METOAOJIOTMYECKUM acrieKTaM rpasa. FIMeHHo To-
IJIa OHAa CTaHEeT CUCTEMOOOPA3YIOIIUM JIEMEHTOM IO 03/I0POB-
JIHUIO COIMAIbHBIX OTHOIIIEHUWI, B YACTHOCTH MOBBICUT CaMO-
CO3HAHWE TPaXk/aH, CTAHET CAECPKUBAIOIIUM (DAKTOPOM TaKHMX
HEraTUBHBIX SIBJIEHUI B OOIIECTBE, KAK KOPPYIIIMS U B3SITOUHU-
YeCTBO.

Pa3paboTka opuuuecKux MeXaHu3MOB IS JIeHCTBUTEIbHO-
o JIOCTUXEHUs 11eJIM TpaBa COCTaBJIsIET OCHOBY KOHIIETIIINUY Ta-
PAHTUPOBAHHOTO OCYIIECTBJCHUS TpaxkIaHCKuX mpaB. PyHaa-
MEHTaJIbHbIE MCCIIEIOBAHUS, TIOCBSIIIEHHbIE MEXaHU3MY TPaBO-
BOTO PETYJMPOBAHMsI, HE PEIIaloT B MOJTHOW Mepe MmpoodieMy pe-



aM3aiuy CyObeKTHBHBIX MTPaB M 00s13aHHOCTE. Tem HacylHee
BUJIUTCSI OOOCHOBAHKE TEOPHH MEXaHNW3Ma OCYIIECTBIICHUS U 3a-
IIATHI FPAXJAHCKUX MIPAaB KaK HOBOTO HAyYHOT'O HAIlpaBJIeHUs B
WCCJIEIOBAHUY OCYILECTBIIEHHS MPaB M UCTIOJHEHUST 0OSI3aHHO-
CTel.

Boripocs! ocyiecTBiaeHus TpakAaHCKUX MpaB U UCTIOJHEHUS
00513aHHOCTEN B TOM WJIM MHOM CTENEHU 3aTparMBaeT KasKabli
IUBWIKCT, B TOM YHUCJIe N0 mpoOsieMaM, KOTOpble Ha TMepBbIii
B3[JISIT UMEIOT JOBOJIbHO OT/AJIEHHOE OTHOIIEHUE K IMPE/ICTaB-
JIHHOW TeMe. DTO OOBSCHSETCS TeM, YTO TeMa OCYIIeCTBIIe-
HMSI TIPaB M UCTIONTHEHUsT OOSI3aHHOCTEH SIBJISIETCS TI0 OOBEKTUB-
HBIM [IPUYMHAM LeHTpasibHOM. OHa, M0 CyTH, TPOHU3bIBAET BCE
MHCTUTYTHI IpaxIaHcKoro rnpasa. [Ipu aTom napagokcaneH Tot
(pakT, 4TO CcrienMaNbHBIX MOHOTPa)UUYECKUX UCCIIEOBAHUM HA
JaHHYI0 TeMy KpailHe Majio, pa3padOTaHHOCTh O0OO3HAYEHHOMN
npoOieMaTuKy jajeka oT MOJHOTH. BechbMa HEMHOrovMclieH-
HBI paOOTBI, B KOTOPBIX MIPE/ICTAaBJIEH CTPOro C(hOKYCHPOBAHHBIN
B3IJIsS1/1 HA TIPOOJIEMY OCYIIECTBIICHHS TPAXKJAHCKUX TPaB M HC-
nosHeHus1 oos13aHHOCTel. OTAesbHBIE TPYAbl, B KOTOPBIX (DyH-
JaMEHTaJIbHO, KOMIUIEKCHO PACCMOTPEHbI TPOOJIEMbI OCYITIECTB-
JIeHU s TIpaB, ObLTM HAMMCAHBI B COBCEM MHBIX COLMAIBHO-IKOHO-
MUYECKHUX YCJIOBUSAX U Ha IPYTOd HOPMATUBHO-IIPABOBOM OCHO-
BE.

Hekortopble cMexHble BONPOCHI OCYIIECTBJIEHUSI T'pax/aH-
CKUX TIpaB U UCIIOJHEHWSI 00S3aHHOCTEH pPAacCMATPUBAIUCH B
pamMKax JuicCepTanvoHHbIX padboT. BmecTe ¢ Tem 1o Hactosime-



IO BpEMEHU B IOKTPHUHE He ObLJIO IIeJIOCTHOTO MOAXO/A K U3yde-
HHIO MEXaHU3Ma OCYIIECTBICHUS IPaKIAHCKUX MTPaB 1 UCTIOJTHE-
HUS 00si3aHHOCTeH. CrienMaibHOTO MCCIIeIOBAHMS, TIOCBSIICH-
HOTO MEXaHU3MY OCYILECTBJIEHHS MPaB U UCIIOTHEHUs 00sI3aH-
HOCTeH, He MpoBoarIIoch. CKazaHHOE CBUIETENILCTBYET O HEOO-
XOAUMOCTH (POPMHUPOBAHHMSI TTOTOOHOTO TTOIXO/IA.

B mpescTaBiieHHOM HCCIEIOBaHUU MPOOIEMBI OCYIIIECTBIIE-
HUS TTPAB U UCTIONTHEHU S 00S13aHHOCTEN PacCMaTpUBAIOTCS C TOY-
KM 3pEHUs] TEOPUU MPABOBOTO MEXaHMW3Ma, OCHOBAHHOM Ha aB-
TOPCKOU CUCTEME MOHSATHM.

B obmnacte wccneqoBaHusl BOIUTM OTHOIIEHHMSI, CBSI3aHHBIE C
OCYIIECTBIEHHEM CYOBEKTaMHU I'PaXAAHCKUX TMPaB U UCIOHE-
HUEeM 00s13aHHOCTEM.

MatepuasioMm 1Sl aHaIM3a TOCTYXWJIN TIONOXKEHHS paHee
JeVCTBOBABIIIETO Y COBPEMEHHOTO OTEYECTBEHHOTO U 3apyOeK-
HOT'O TPakJIaHCKOTO 3aKOHO/IATEIbCTBA, MPABOIPUMEHUTETbHAS
npakTuka (Matepuasl npaktuku Koncruryumonsnoro Cyna PO,
CYJIOB OOIIeH IOPUCAVKIINY W apOUTPAKHBIX CY/IOB, MHBIX Tpa-
BOITPUMEHSIIONINX CYyOBEKTOB, B YacTHOCTH DeiepanbHOM CITy K-
ObI CyIcOHBIX TTPUCTABOB), HAYYHbIE PAOOTHI IO TTPOOIEMaM OCY-
IIECTBJICHU S TPAXKJAHCKUX IPaB ¥ UCIIOIHEHUsI OOsI3aHHOCTEM, a
TaKKe OTHOCSIIINECS K OOBEKTY UCCIIEOBAHUSI CTATUCTUIECKHUE
Y COITMOJIOTUYECKUE MaTepHaJIbL.

B moHorpacduu chopMrupoBaHO MPUHIMITMAIBHO HOBOE aB-
TOPCKOE TPEJCTABJICHNE O MEXaHWU3ME OCYIIeCTBICHUS TPax-
JAaHCKHX TIPaB M UCTIONHEHUs oOs3aHHOCTel. OOOCHOBaH Hayd-



HBII TIOJIXOJI, COTJIACHO KOTOPOMY B LIEHTpEe BHUMAHUS JOJIKHBI
HAXOIUTHCSI HE TIPABOBHIE CPEJICTBA, a o0Nagaresib CyObeKTHUB-
HOT'O Tpa’kjIaHCKOro npaBa. Bce mpaBoBble MeXaHU3MbI M MHbIC
MIPABOBbIE CPE/ICTBA JOJIKHBI ObITh HATIPABJIEHBI HA PEeaTU3alUIo
€ro mpasa.

[MoHsATHE «MEXaHW3M IPABOBOIO PETYJIUPOBAHUS» — TIPU
BCEH €ro aKTyaJbHOCTH W LIEHHOCTH JUIsl HAYKU W TIPABOIPH-
MEHUTEJbHOW JesITeIbHOCTU — B MEPBYI0 OYepelb aKIEHTUPY-
€T BHUMaHHe Ha CO3[JaHUM TTPABOBBIX KOHCTPYKIHIA (MAEaTbHBIX
MojIeJielt TIPaBOBOTO PETYJIMPOBAHUS) C TOUKHU 3PEHUS UX YI00-
CTBa JJIs IyOJIMYHON BJIACTH.

s pakTHUecKod peanu3alvy MpaBa KIIOYeBOW, TOMUHU-
pyIolIel IPaBOBOI KOHCTPYKLIMEN JOMKEH CTaTh JIEMCTBEHHBIN
MEXaHWU3M OCYIIECTBJICHUS TPAkKIAHCKOTO TIpaBa W UCTIOJTHEHUS
oOs3arHOCTU. Ero ciemyer nmpusHath OMHOM U3 (PyHIAMEHTATb-
HBIX eIUHUI] B IIUBUJIMCTHKE.

ABTOopoM cdopmyaupoBaHa AeUHUIMS MeXaHU3Ma OCy-
IIECTBJICHUSI TPAKJIAHCKUX TPAB U UCTIOTHEHUsT 00sI3aHHOCTEH;
NPe/IJIOKEHO Ka4eCTBEeHHO MHOE TIOHMMAaHUe CMEKHBIX C HUM Ka-
TErOpui, LIeJIU IeNCTBUS JaHHOTO MEXaHH3Ma.

[TonoGHbBIe pe3yabTaThl CTAIM CIEACTBHEM MEePEOCMbICTICHUS
IIEJION CUCTEMBI KaTerOpHil, TPAJUIIMOHHO CBSI3aHHBIX C M3y4Ya-
€MOIl TeMOW: «MeXaHW3M MPaBOBOTO PEryIMPOBAHUS», «OCY-
IIECTBJICHUE TPk IAHCKOTO MPaBa», «UCIIOJTHEHUE IPaXk TaHCKOM
00513aHHOCTU», «COAEep)KaHUEe CYyObEKTUBHOIO MPaBa», «IPaBO-
OTHOIIICHUE» , ITPUHITMITHI OCYIIECTBICHHS TIPaB», «c1adas cTo-



pOHa B 00S13aTeNIbCTBE», «3JI0ynoTpedieHre mpapoM». Ocodoe
BHUMAaHNE B KHUTE YJIEJIEHO BBISIBJICHUIO CTPYKTYPHBIX JIEMEH-
TOB MEXaHU3Ma.

ABTOpCKUI MOIXO[] XapaKTEPU3YeTCsl KAYECTBEHHO MHOU Me-
TOIUKOW M3YYEeHUsI MEXaHU3Ma OCYIIeCTBIICHUSI MPaB: HEOOXO-
JIIMO HE TOJIbKO YCTAaHOBUTD €T0 3JIEMEHTHBIN COCTaB, HO B OOJTb-
el CTENEeHU KCCIeNoBaTh €ro MoCieloBaTeIbHOE, MMO3TAIHOe
NIENCTBHE.

BriepBoie chopmupoBaHO YHUPUIIMPOBAHHOE TOHMMAaHKE
JeVCTBUSI MEXaHU3Ma OCYITIECTBIICHUS TTPAB M UCTIOTHEHUST 00sI-
3aHHOCTEM, a TaKKe OMpeesIeHO MOHATUE CTA/IUU JIEHCTBUS Me-
XaHU3Ma OCYILECTBJIEHUS] MpaB U MCIOJTHEHUS] OOS3aHHOCTH.
[TpoBenena nudppepenimanvisi craauii ASUCTBUSI paccMaTpyBa-
€MOro MEXaHU3Ma B €ro HIMPOKOM U Y3KOM IMOHUMAaHUHU.

TeopeTtnueckue NMoJI0KEeHU S, TOTyYeHHbIE aBTOPOM B Pe3yJib-
Tare MPOBEIEHHbIX HUCCIEJOBAHWM, NMPUMEHSIOTCA K aHAIU3Y
MPAKTUYECKUX MPOOIEeM OTEYECTBEHHOTO 3aKOHOAATEIhCTBA U
MPaBONPUMEHHUTETbHOUN MTPAKTUKU. B CBSI3M € 9TUM B KHUTE pac-
CMOTpeHBl HauboJjiee OCTphle BOMPOCHI, CBSI3aHHBIE C pean3a-
IIMeH U 3alIUTON TIpaB B chepe IHeprocHad)eHu s, mpodeccro-
HaJIHOT'O CIIOPTA, HACJIEIOBAHUS, TAPEHUsI, CTPAXOBaHMUSI.

Kpome Toro, nmonyunna najbHeiiee pa3BUTHE KOHIEIIWS
OTCTYIUIEHUS OT MPUHIINIA IOPUANUECKOTO PABEHCTBA CTOPOH B
cllyyae, KOrJia OfIHA U3 CTOPOH SIBJISIETCS C/Ia00M 10 OTHOIIEHUIO
K Jpyroi no oobeKTUBHBIM NpuunHaM. [IpoBeseHo netanibHOe
pasrpaHUveHNe 3HAYCHUI TepMUHA «cllabasi CTOpPOHA TIPaBOOT-



HoreHus1». C MO3UIIMU MeXaHU3Ma OCYIIECTBJIEHUs TIpaB Clia-
OOl CTOPOHBI JIOKA3aHO, YTO KaXJ0e W3 0OOCHOBAHHBIX 3HAYE-
HWIA TIPUHIMITATIBEHO C TOYKM 3PEHHUs BHIOOpA OnpeeieHHbIX
MIPABOBbIX CTPATETHIA.

B mMoHorpagun BHISIBISIIOTCS OCHOBHBIE TeHAEHIMU (DOPMU-
POBaHMS MEXaHM3Ma 3alUTHI TIPaB CJ1a00N CTOPOHBI 00s13aTe Th-
CTBAa B OTEUYECTBEHHOM 3aKOHO/IATENILCTBE.

B KoHTekcTe wucciefoBaHUs MeXaHW3Ma OCYIIECTBICHHS
npaB pa3paOOTaHa TEOPHUsSI CUCTEMBI MPHUHITUIIOB OCYIIIECTBIIE-
HYSI TPAK/IAHCKUX TPaB ¥ UCHIOMTHEHMs 00s13aHHOCTeN. PyHKIIN-
OHAJTBHBIN TIOXOJI MO3BOJIMJI BOCIIPHHATH TU TPUHIIMIB KaK
CaMOCTOSITEJIbHBIE JIEMEHThl MEXaHU3Ma OCYIIIECTBJICHHUs TIPaB
Y UCTIOJIHEHHST 00s13aHHOCTEH, B CBSI3U C YeM c(popMyarpoBa-
HO aBTOPCKOE OIpe/IENIEeHE HEKOTOPBIX YK€ OCBOCHHBIX IPaBO-
BOM HAYKOM TMOHATUN: «IIPUHLMIBI OCYILECTBIEHUS T'paKJaH-
CKHUX TpaB», «IIeJIerojaraioye MpUHIUIb», «rapaHTUPOBAH-
HOE OCYIIECTBJICHUE», «OeCIIPENATCTBEHHOE OCYILECTBICHUE .

ABTOp BBENl B Hay4YHBII OOOPOT M OXapaKTepH30Bal HO-
Bble TIPABOBBIE KATErOpHHU: «OJIaronpusTHas paBoBasi cpena»
«TIPUHIUIBI-METOIBI OCYIIECTBIICHUS TPAKAAHCKUX MPaB U HC-
TIOJIHEHUSI OOSI3aHHOCTE».

B pamMkax MpoBeIeHHOTO WCCIAECHOBAHUS TMONMyUYHIa J1ailb-
HelIee pa3BUTHE TEOpUsl PaBOOTHOIIeHUsI. [IpaBooTHOIEH e
PACCMOTPEHO KaK 3JIEMEHT MeXaHU3Ma OCYIIECTBJICHUS TIPaB U
UCTIOJTHEHU ST OO0SI3aHHOCTEH, YTOYHEHO €ro CollepKaHue.

Ha marepuane aHaii3a OT€4ECTBEHHOM IMPABONPUMEHHUTEb-



HOW MPAKTUKU BCKPBITH CUCTEMHBIE HEJJOCTATKH IPABOBOTO Pe-
I'YJIMPOBAaHMS COLMAJIBHBIX OTHOILIEHUH, PENATCTBYIONIME (POp-
MUPOBAHUI0O MEXAHU3MOB PeIU3aIMU U 3AIMUThI TPAXJIAaHCKUX
Ipas.



Paznean I
OcymecTBienne cyobeKTHBHBIX
rpakJJaHCKUX NPaB 1 NCIOJHEHNe
00s13aHHOCTEN: IOHATHE H MEXaHH3M

I'naBa 1
OcyniecTBiaeHHe Cy0'beKTUBHBIX
rpakJaHCKHX MPaB 1 HCIOJHEHHE
00s13aHHOCTEN: NOHATHE U B3aHMOCBA3b

§ 1. IlonsiTHE OCYyIIECTBIEHNUA
rpakJaHCKNX Npas

Kareropus «ocyliectsiieHre npaBa» B HayKe O IpaBe, U B
YACTHOCTH B LIMBUJIUCTUKE, SIBJISIETCS LIEHTPaJIbHOU. OCyIecTB-
JIeHUe MpaBa HapsiAy C MOHSATUEM MPaBa PACKPBIBAET camy UIIEI0
npasa!, cymHocts mpaBa. Kak ormeuan lottm6 Xydenann,

' Cm.: Tezenw I B. @p. Punocodus npasa / Ilep. c vem.; Pen. u cocr. [I.A. Kepumos
u B.C. Hepcecanu; ABt. Beryn. cr. u npumed. B.C. Hepcecanu. M., 1990. C. 59.
(®unoc. Hacnemue.)



NpaBO HUKOIJA HE BOCHPHHUMAETCS] OpraHaMH YyBCTB HEIO-
CPEeICTBEHHO, HO TOJIBKO Yepe3 ero OCyIIeCTBIEHNE, TOIbKO Ona-
rojiapst TOMy, 4To OHO peayusyercs >, [IpakTiuecku H1 OfTHO HC-
cJieIoBaHKe B 00J1aCTH IOPUCTIPYACHIIMH He OOXOIUT BHIMaHUEM
JaHHBII BOIPOC, PACKPBIBAET T WIIM MHbIE OCOOEHHOCTH, XapaK-
TEpPHbIE MOMEHTHI, CBOMCTBEHHBIE OIPE/IENICHHBIM, COBEPIIIEHHO
KOHKPETHBIM ITPABOBHIM OTHOIIICHUSIM.

Kpome Toro, B Teopuu HeMmajao TPYHOB, HENOCPEACTBEHHO
TIOCBAIIIEHHBIX BOIPOCAM OCYIIECTBICHUS (pealn3alum) Ipa-
Ba. ABTOpamH MPEIJIOKEHb eMKHE, YeTKO C(hOPMYTMPOBAHHBIE
OIpe/IeNieHsI, KOTOPbIE SIBJISIIOTCS] OA30BBIMU, OTIPABHBIMU IS
M3YYEeHHsI B TOM YMCJIE ¥ IPYTUX [TPABOBBIX SBJIEHHUI, TOCKOJIBbKY
«TIOHSITHE. .. HA CAMOM JIeJie CTh JIMIIb aOCTPAKTHOE PaCCyIod-
HOE OTpeeieHre. .. 00nagaeT JeHCTBUTEBHOCTBIO U 00IagaeT
€10 TAKUM 00pa3oM, UTO CaMo COOOIIAeT ee O cede» .

Takum 06pa3oM, onpeeneHus, MaKCUMaIbHO TOYHO OTpaka-
[o1Me 0ObEKTHBHYIO PEAIbHOCTB, KpaiiHe BakHbI. OripesienieHme
TIOHSITHSI «OCYIIECTBIIEHHE TIPaBa» PACKPHIBAET CYIITHOCTD, 33/1a-
M ¥ HalPaBJICHHOCTh TIPaBa, €ro OCyIieCTBUMOCTb, JaeT Mpel-
CcTaBJIeHHe O (PyHAaMEHTAIbHBIX PUHIIMIIAX TpaBa.

C npyroii CTOpOHBI, TIOHSITUE «OCYILECTBICHUE MTpaBa» pac-
KPBIBAE€T MEXaHU3M (TEXHUKY) pear3alvy, JOCTHXKEHUS eI
npaBa. IMeHHO B 3TOM B MepByl0 o4yepeab (PyHKIIMOHAIBHOE,

2 Cm: Hufeland G. Neue Darstellung der Rechtslehre vom Besitz vorziiglich durch
genauere Feststellung ihres Hauptgesichtspunkts. Giessen, 1815. S. 8-9.

3 ezens I'.B.@p. Ykas. cou. C. 59.



MPAKTUYECKOE 3HAUEHHE paccMaTpuBaeMoro noHsATus. OT Hero
3aBUCHT, OYJIET JI1 ITPOIIECC OCYIIECTBIICHUSI IIPOXOANTH B TIPABO-
BOM T110JIe, C COOJTI0IGHMEM CYIIECTBYIOIIMX HOPMATHUBHBIX Ipa-
BUJI, IPUHIIUTIOB JOOPOCOBECTHOCTH, PA3yMHOCTH Y CIIPABE/IJIH-
BOCTH, OyIeT JIU IOCTUTHYTA 1IeJIb pea3aiuy pasa.

OOparmasce K MpeaMeTy HACTOSIIIIETO UCCIIeJOBaHNS, LIEJIECO-
00pa3HO 0003HAYUTH OTIIPABHBIE, OMIOPHBIE, OA30BbIE MOHATHS,
KOTOpPbIE HAaXOJATCS B OJHOM KaT€rOpUaJIbHOM Psly U UMEIOT
METOI0JIOTUUYECKOE 3HAYEHUE 151 U3YUEHU S BOITPOCa OCYIIECTB-
JieHus1 CyObEKTUBHOTO TpaskIaHCKOTro mpasa. K mogoOHsIM Kate-
TOPHUSIM OTHOCATCS: «CYOBEKTUBHOE I'PaKIaHCKOE TIPABO», «Pe-
aJIn3aIysl HOPMbI TPasKAaHCKOTO MIPaBa», «UCHOIHEHUE 00sI3aH-
HOCTH», «peai3allisl IPakJAaHCKOrO MpaBa», «MEXaHU3M OCY-
IIECTBJICHUSI CyObEKTUBHOTO I'PakKJAHCKOTO TIPaBa», «MEeXaHU3M
peam3aliiy mpaBa Ha 3alUTy», IPUHIMITB OCYIIECTBICHUS
CYOBEKTHBHOTO T'PaXXIAHCKOTO MpaBa», «IIeb OCYIIECTBICHUS
CYOBEKTHBHOTO I'PaKIAHCKOTO MPaBa», «I'PakAaHCKOE MPAaBOOT-
HOIIIEHUE», «CEKYHIAPHOE IIPaBO», «KOCHOBHAS U BCIIOMOI'aTeIb-
Hasl CHEJIKa», «IOpUAnYecKas NpoLesypa», «CTagus OCyIEeCTB-
JIeHUsI CYyOBEKTUBHOTO TTPaBa», «3JIeMEHT MEXaHM3Ma OCYIIECTB-
JICHUsI paBa» U T. [I.

Ha3zBaHHble NOHSATUS SIBISIIOTCS JIEMEHTaMU OTHOTO CMBIC-
JIOBOTO TOJISI — «OCYIIECTBJIEHNE CYOBEKTUBHBIX I'PaXJIaHCKUX
1paB U UCIONHEHHe OOs3aHHOCTEN». OHU PACKPHIBAIOT CYIII-
HOCTb, BHYTPEHHUN MEXaHU3M «PabOThl», NEUCTBHS OCYILECTB-
JIeHus1 CYOBEKTHUBHOTO TPk IAHCKOTO TIPaBa.



Kpome Toro, «iopumudeckas aOCTpakivs pa3BUBAETCS HE
TOJBKO OJaroiapsi BHyTPEHHUM HCTOYHMKAM, HO M BHEIIHUM.
Ono [moHsATHE. — E.B.], Oynyur BKJIOUYEHHBIM B Teopuio (60-
Jiee LIMPOKYI0 CUCTEMY 3HAHUM), U3MEHAETCA U COBEPILEHCTBY-
eTcs, B3aMMOJCUCTBYs Cc Hel»*. Tloatomy B Xone HacTosiie-
IO MCCIIeIOBaHMsI OyAyT PacCMOTPEHBI MOHSATHIHBIE BO3MOKHO-
CTH OCYIIIECTBJICHU I CYOBEKTUBHOTO I'Pak TAHCKOTO ITpaBa BOBHE
— B IIPOTUBOIIOCTABJIEHUU, 4 TaKXe BO B3aMMOCBA3U U B3a-
MMOJIEMICTBUM C MHBIMU IPAaBOBBIMM fIBJIeHUsAMU. K HUM OT-
HOCSITCS: «CyOBEKTUBHAS I'PaKIAaHCKO-TIPABOBAsT 00SI3aHHOCTD»,
«HCTIOJTHEHUE 00S3aHHOCTU» , «I'PaXkIaHCKOE MPaBOBOE OTHOIIIE-
HHUE», «HOpMa IMpaBa», «00bEKTUBHOE (MO3UTUBHOE) IPaXkIaH-
CKOE TPaBO», «OCYIIECTBIEHNE OOBEKTUBHOTO TPaKIAAHCKOTO
NpaBa», «yCJIOBUS U TAPAHTUH OCYIIECTBICHUS CyObEKTHBHOTO
I'PaXXJAHCKOTO IpaBa», «3aKOHHBIE MHTEPECHD», «ITPABOIIPUME-
HEHUe, «CYyOBbEKThl IPaXkAAHCKUX ITPABOOTHOIIEHUI» U T. [I.

«BHelHue» U «BHYTPEHHUE» KATErOPUM MO3BOJISIOT BbIJIE-
JIUTh COOTBETCTBYIOLLUE KOHCTUTYUPYIOLLUE IPU3HAKU U TEM Ca-
MBIM 0003HAYMTh IPAHUILIBI OHATHUS «OCYHIECTBIEHUE CyObeK-
TUBHOT'O T'PaXJaHCKOTO TMpaBa» «Kak Obl U3BHE W U3HYTPH, TIO-
Ka3aTb €ro MPUPOJLy, CYLTHOCTh, COAEPIKAHUE» .

4 Huiprkoe B.B. Iloompenrie 1 Haka3aHKE Kak apHbIe 0puAnYecKre Kareropuu: Juc.
... Kaun. opun. Hayk. Caparos, 2003. C. 29.

> Maawko A.B. CTUMYyJB M OTpaHUYEHUs] B NIPaBe: TEOPETUKO-UH(POPMALIMOHHBIH
acnekt. Caparos, 1994. C. 5—6. B ToM uuciie UCIoNb3ysl U TAKOW METON0IOTMYECKUM
npueM, A.B. Majbko orpesiesifieT CyIHOCTb U IPAHULIbl IIOHATUS «IIPABOBOE CTUMY-
JIMpOBaHue». JIaHHBII METOJI TIO3HAHUS SIBJISIETCS. YHUBEPCAIBHBIM U 3(P(DEKTUBHBIM.



Ecmu o0beKTHBHOE (ITO3UTUBHOE) IPaskIaHCKOE TTPaBO Mpe/l-
CTaBJISIET COOOM CHUCTEMY HOPM, PEryIMpyIOIIX UMYIIeCTBEH-
HBIE U JINYHbIE HEMMYIIIECTBEHHbIE OTHOIICHUS MEX/Iy I0pUIn-
YeCKM PaBHBIMHU, UMYIIECTBEHHO M OPraHU3allMOHHO 000C00-
JIEHHBIMHM CyOBEKTaMH, TO CYOBEKTHBHOE I'DakJAHCKOE MPaBo,
MO CyTH, OTPaKaeT «BUJ M Mepy BO3MOXHOTO TMOBEICHUs» S
OIpE/IeIEHHOTO YIPAaBOMOYEHHOTO JIMIA, «00ECIIEYeHHYIO 3aK0-
HOM U TE€M CaMbIM COOTBETCTBYIOIIMM MOBEIEHUEM OOS3aHHBIX
yui»’. [TpaBoM B CyOBEKTHUBHOM CMBICIIE Oy/IeT BCE TO, YTO HAM
JaeTcsl WK, TOYHee, 00eCIeYnBaeTCs ISWCTBUEM TOTO M MHO-
ro oObeKTHBHOTO MpaBa’. IHpIMU clloBamMH, CyObEKTHBHOE Ipa-
BO €CTb [TPU3HAHHBII U 00ecTieueHHbII HOPMOW MpaBa U BO3HU-
KaOIUKA B MPAaBOOTHOIIEHWH KPYr BO3MOKHOCTEH BeCTH ceOst
OITpe/IeIeHHBIM 00pa3om”°.

TeMm caMbIM, MOKHO BBIIEJIMTh BaXXKHEUIYIO (DYHKIIMOHAJIb-
HYIO COCTaBJISIIONIYI0 CYOBEKTUBHOIO MpaBa B COOTHOILIEHUU C
OOBEKTUBHBIM MPABOM: €CJI OOBEKTHUBHOE MPABO MPEICTaBIIS-
eT co00i MOZIETb BO3MOKHOTO TIOBEICHH I OTTPEAEICHHOTO Kpyra

6 Bpamycv C.H. YOpuandeckre JiMLa B COBETCKOM I'pakIaHCKOM Mpase. M., 1947.
C. 33. Cm. Taksxke: On gice. CyObekThl rpaxaHckoro mpasa. M., 1950. C. 11.

! Bpamycwv C.H. CyobexTs rpaxkaanckoro npasa. C. 13. TlognepkuBaioT TOUKy 3pe-
Hus C.H. Bparycs 11 aHaJIOTHYHBIM 00pa30oM OIPEAesIsioT CYITHOCTb CyOBEKTHBHOTO
TPaKIaHCKOTO TIpaBa OONBIIMHCTBO MPABOBEAOB (CM., Harpumep: COBEeTCKOe rpak-
naHckoe npaBo. M., 1968. T. 1. C. 84 (aBrop rnassl — O.A. KpacaBuukoB).

Scom: I ambapos 10.C. Kypc rpaxkaanckoro npasa. T. 1: Yacts obwas. CI16.,1911
C. 396 (nexcuka u oporpadusi COBpeMEHHBIE).

9 Cm.: Wolter A. Prawo cywilne. Zarys czgsci ogdlnej. Warszawa, 1967. S. 108.



CYOBEKTOB, TO CyOBEKTUBHOE TIPABO — 3TO MOJEJb AOMYCTHMOTO
noBejieHNs1 KOHKpeTHoro ymia. Kak ormeuan K. Keprep, cyon-
eKTHBHOE TPaBO €CTh cooOIaemMasi JMIy OOBbEKTUBHBIM TIpa-
BOM (TIpaBOMOPSIIKOM) BJIACTh OCYILECTBISTh HAIIPABJIEHHYIO HA
oIpe/ieIeHHbI 00bEeKT BOMO '°.

W3 npeacrapneHHOM XapaKTEPUCTUKU CIEYET U Apyrasi yep-
Ta CyObeKTUBHOTO TpaBa. OHO SBJISIETCS BTOPMYHBIM IPABOBBIM
SIBJIEHMEM B COIOCTABJIEHUM C OOBEKTUBHBIM MPAaBOM, B YyCTa-
HOBJICHMM PAacCMaTpPUBAaEMOr0 KaTeropuajbHOrO psiaa. «3ajio-
JKEHHBbIE B HOPMaxX OOBEKTUBHOTO MpaBa BOZMOKHOCTH MTPEBpa-
IIAIOTCS B peasibHble, KOHKPETHbIE BOSMOKHOCTHU ¥ MTPUTSI3AHUS
MIOCPE/ICTBOM I0PUINYECKUX (PaKTOB U, MPEk/Ie BCETO, BOIEBBIX
JeWCTBUN CyOBEKTOB, B pe3yJbTaTe 4ero U BO3HUKAeT CyObeK-
THBHOE TpaBo»'!.

B 1opunnyeckoii kateropun CyObeKTUBHOTO TIpaBa B KOHIIEH-
TPUPOBAHHOM BHJIE pean3yeTcs ujaesi CBoOobI 2.

Ipyras oTmimuMTesnbHasi O0COOEHHOCTh: €Cli OOBEKTHBHOE
NIPaBO HAXOJUTCS B CTATUKE U IO ONPEIEIEHHIO He MOXKET OBbITh B
JIMHAMUKE, TO CYOBEKTUBHOE MPaBO C MOMEHTa CBOETO BO3HUK-

10 Cm.: Kiirger K. Zwangsrechte: Ein Beitrag zur Systematisierung der Rechte.
Berlin, 1882. S. 1-2.

= Bapunos H.A. TIpoGiema obecriedeHrsi CyObeKTUBHOTO MpaBa Tpax/IaH Ha yIo-
BJICTBOPEHHE NMYIIECTBEHHBIX IOTpeOHOCTe! // TIpodnembl obectiedeHns CyObeKTHB-
HBIX MpaB B coBpeMeHHo Poccun: Te3uchl 10KIa/10B 100MIEHHON HayYHO-TIPaKTUYe-
ckoit koHdepeniyu. Bonrorpan, 2001. C. 71.

12 Cm.: Jlanau B.A. Cucrema 06beKTOB rpakJaHCKHX MTPaB B 3aKOHOfIATeNbCTBE Poc-
cuu: Aproped. muc. ... I-pa opun. Hayk. Pocros v/, 2002. C. 11.



HOBEHUS (M3HAYAJIbHO) HAXOAUTCS B COCTOSTHUM UCKJIIOUMTENTbHO
CBOEU pean3alivy, T. €. B TIOCTOSTHHOM U3MEHEHUM (TUHAMUKE)
10 0ObEMY MPABOMOYHMIA, CPOKY peaii3alliu U T. 1., He TOJIBKO B
U3MEpPEHNH, YCTAaHOBJICHUN «BHYTPEHHET0» CBOETO COCTOSTHUS,
HO U 110 OTHOLIEHUIO K BHELTHUM YCJIOBUSIM (PaKTUUYECKOH U ITpa-
BOBOU JericTBUTENHHOCTH. CYOBEKTUBHOE TIPABO — «3TO MPEK/Ie
BCEro KaxJ0e OT/eJIbHOE OTHOIIIEHHE, B KOTOPOM MBI CTOMM K
OKPY’KalolIeMy Hac MHUPY, HACKOJIBKO 3TO OT/EIbHOE OTHOIIIE-
HHE 3aKPErUIeHO 32 HaMU U 3alUIIEHO OOBEKTUBHBIM MPABOM:
HarprMep, pUHayIeKalee HaMm TPaBo COOCTBEHHOCTH Ha JIaH-
HYIO Belllb, MPaBO TpeOOBaHUS MO JAaHHOMY JIOTOBOPY 3aiiMa 1
T. 1.» '3, [IpaBo «IEUCTBYET», peaTu3yeTcs, TOJIBKO eCJIU OHO CTa-
HOBUTCS CYObEKTHBHBIM.

B nureparype natorcs u gpyruie onpesesieHus CyObeKTUBHO-
ro TMpaBa, B KOTOPBIX aKIIEHTUPYIOTCS HEKOTOPbIE MHBIE MPABO-
BbIE CBOVCTBA JAHHOTO npaBoBoro spieHus. Hanpumep, A.®.
UYepaaHiieB MUIIET, YTO CyObEKTUBHOE IMPABO €CTh Mepa J03-
BOJICHHOT'O TIOBEJICHHU I, 00eCrieYrBaeMoro rocynapctsoM 4. Jlpy-
roe, 6osee pa3BepHyTOE OIpezeieHre CyObeKTUBHOTO MIpaBa Jia-
er H.1. Mary30B: «...3T0 co3/aBaemasi U rapaHTupyemas ro-
CYIapCTBOM 4epe3 HOPMbl OOBEKTUBHOTO MpaBa 0codasi 10pH-
JYecKasi BO3MOKHOCTD JISHCTBOBATh, MIO3BOJISIONIAS CYOBEKTY
(KaK HOCHTEITIO STOW BOBMOKHOCTH) BECTH ceOsl Ompe/ie/IeHHbIM

13 T'ambapos 10.C. Yka3. cou. C. 371.

4 Cwm.: Yepoanues A.®. Teopust rocynapcTBa u mnpasa: YueOnuk. M., 2001. C.
297-298.



00pa3zom, TpeOOBaTh COOTBETCTBYIOIIETO MOBEIEHUS OT JIPYTUX
JIMIL, TIOTb30BAThCS OMPEeIEHHBIM COIMAIBHBIM Oarom, oopa-
IaThCsl B ClIyyae HEOOXOOUMOCTH K KOMIIETEHTHBIM OpraHam
rocy/lapcTBa 3a 3allUTON — B LIENSX YAOBJIETBOPEHUS JTMUHBIX
WHTEPECOB U MOTPeOHOCTE!, He TTPOTHUBOPEYAIIMX OOIECTBEH-
HBIM» 1,

Ecnmu B xapakTepucTuke CyObEKTMBHOTO TIpaBa CBOWCTBO
NPUHA/IEKHOCTH TIpaBa KOHKPETHOMY JIMILy B OOJBIIMHCTBE
CBOEM He BbI3bIBAE€T COMHEHUH Yy CTIEIIMATUCTOB («IOpUANIECKIE
OTHOIIIEHUSI HA3BIBAIOTCS IPABOM B CYOBEKTHBHOM CMBICJIE, T10-
TOMY 4YTO MPaBO M OOS3aHHOCTh COCTABJISIOT MPUHAIJIC)KHOCTD
cyobekTa. be3 cyObekTa OHM CyIIecTBOBaTh HE MOryT»!6), To
JpyrHe akTyaJbHble 0COOEHHOCTU CYOBEKTUBHOIO MpaBa Xapak-
TePU3YIOTCS HE TOX/IECTBEHHO.

Tak, aHayM3 onpeneneHuii paccMaTpUBaeMoro TOHSITUS TIO-
Ka3bIBa€T, YTO aBTOPbI MO-PAa3HOMY BUJAST BO3MOXHOCTb OCY-
HiecTBieHus (peanu3anuio) cyobekTuBHOro mpasa. [Ipu dop-
MYJIMPOBKE JIAHHOM KaTerOpUW WCIOJNB3YIOTCS TaKue KJTIode-
BbIC BBIPAXKEHUS (WM BBIPAKEHUS C MOJOOHBIM CMBICTIOM), Kak
«pa3pelieHHOe MMOBEJCHUE», «I0MyCTUMOE MOBeIeHNe» 7, «BO3-

15 Mamyszoe H.H. Jlnanocts. [TpaBa. [leMokparusi (TeopeTrdecKue mpooaeMbl CyOb-
eKTHBHOTrO npasa). Caparos, 1972. C. 145.

16 Kopkynos H.M. Jlekuuu o oO1iieli Teopuu npasa // Teopus rocymapcTea v npasa:
Xpecromarusi: B 2 1. T. 2 / Cocr. B.B. Jlazapes, B.B. Jlunens. M., 2001. C. 263.

7Cm., Hanpumep: I opuyros [I.H. K Boripocy 0 COOTHOIIIEHNH CYObEKTHBHBIX TTPaB
Y 3aKOHHBIX MHTepecoB // AKTyasbHBIE TIpoOieMsl ipaBoBeaeHus. 2004. Ne 2. C. 16.



MOJKHOE TIOBe/IeHHe» '8, «103BOJIeHHOE ToBe/IeHue» 1, «IopuIn-
YyecKasi BO3MOXKHOCTh JEWCTBOBATh», «TAPAHTUPOBAHHAS 3aKO-
HOJIATEJIbCTBOM BO3MOXKHOCTh JICHCTBOBATh» 20, «IpaBOMEpHOE
TIOBeJICHHEe» 2!, «r0TOBas K HEMEIJIeHHOMY OCYIIIECTBIICHHIO BO3-
MOJKHOCTb JIECTBOBaTh»>2. JlaHHBIE XapaKTEPUCTUKU BHIPAXKAIOT

8 Cwm., Hanpumep: Baacosa A.B. CTpyKTypa cyObeKTUBHOIO IpakJaHCKOro Npasa:
ABtoped. auc. ... Kaun. opua. Hayk. CII6., 1998. C. 10-12; Kpawenunnuxos E.A.
HHTepec u cyObeKTHBHOE rpaxkgaHcKoe mpaso // [Ipaosenerue. 2000. Ne 3. C. 133—
135; Mamyzoe H.H. CyobextuBHble TipaBa rpaxaan CCCP. Caparos, 1966. C. 45—
46; Manavko A.B. CyObeKTUBHOE ITPaBO U 3aKOHHbIN nHTepec // [IpaBoBenenue. 1998.
Ne 4. C. 62-63.

19 Cwm., Hartpumep: Mamyszoe H.H. JlnuHocTs. [paBa. leMokpatust (TeopeTHuecKue
npobneMsl cyobekTuBHOTO npaBa). C. 145; On oce. Teopus U MpaKTHKa MIPaB YeJo-
Beka B Poccun // IIpaBoBenenue. 1998. Ne 4. C. 25-26; Maavko A.B. CyObeKTHBHOE
npaBo ¥ 3akoHHBIN uHTepec // [IpaBoBeaeHue. 1998. Ne 3. C. 38-39; Obwmas Teopus
rocygapcra U npasa. Akagemudeckuid kype: B 2 1. T. 2: Teopus npasa / Ilox pen.
M.H. Mapuenko. M., 1988. C. 559-560.

20 Cwm, Hanpumep: Bukym M.A. CyObeKTUBHBIE I'pakIaHCKHE TMpolecCyabHbe
npasa (IOHATUE U BUABL) // Bompocsl Teopuu U MPaKTUKU TPaXAAHCKOIO MIPOLEcca.
I'paxmaHcKkoe CyIoNpon3BOICTBO U apouTpak: MexBy3. Hayd. c6. Capatos, 1984. C.
3, 12.

A Cwm., Hanpumep: Kyopsisues B.H. TIpaBomepHOe MoBeieHre: HopMa 1 MaToJIorHsl.
M., 1982. C. 42; Kyaanoe B.JI. IlpaBoMepHOe NOBeicHUE U IIpaBoHapylueHus // Teo-
pus rocynapersa u npasa: Kype nexuuii / Ion pen. H.M. Marysosa u A.B. Maibko.
M., 1997. C. 524; Teopusi rocynapcTBa U npaBa: Y4eOHHK JUTsl 0PIl BY30B U (DaKyIib-
tetoB / Ilon pen. B.M. Kopenbckoro u B.[I. Ilepesanosa. M., 1997. C. 401.

2 Cm, Hanpumep: Meavruxog A.A. CyObeKTUBHbBIC ITpaBa YYaCTHUKOB I'PaXIaH-
ckoro rnpouecca // CoBerckoe rocynapcto 1 npaso. 1968. Ne 6. C. 40; On gice. CyOn-
eKTHBHbIE IpaBa M 00s3aHHOCTH JIWII, YaCTBYIOIINX B TPAXAAHCKUX Jesax // TIpobie-
MBI coBepIIeHCTBOBaHUs I 'paxkaanckoro npoueccyaibHoro kogekca PCOCP. Csepa-
J0BCK, 1975. C. 41.



KBUHTICCEHIIUIO CyObEKTUBHOTO MPaBa U BIUSIIOT HA (pOpMYJIH-
POBaHKE IPYIMX CMEXHBIX KaTErOpUM, B TOM YKCJIE Ha OIpee-
JIEHUE TTOHATHUI «OCYIIeCTBIEHHE CYObEKTUBHOIO ITPaBa», «0OCy-
IIeCTBJIEHUE CYObEKTUBHOU I0PUINYECKON 00S3aHHOCTH» U JP.
[loaTOMYy Ba)XHO MOHATH, MOYEMY CYILIECTBYET OIpeeIEHHOEe
CMBICJIOBOE HECOBIA/IEHUE, KOJUIM3MOHHOCTD BBICKA3aHHBIX y4e-
HBIMU OIpEIEICHUM.

[ToueMy Hesb3s1 B IOJTHOM MEpPE COIIAaCUThCS C TAKUM Ha Tiep-
BBII B3IJIs1/1 HE BBI3BIBAIOIIIMM BOIPOCOB OIpe/IeJICHUEeM IMOHATUS
CYOBEKTHBHOTO I'PaKIaHCKOTO MPaBa, KaK «OCHOBAHHbBIE HA HOP-
Max I'paxJIaHCKOrO MpaBa I'PaHUllbl, BUJl U Mepa {03BOJEHHO-
ro noBe/ieHus1 (BbIJIeIeHO MHOIO. — E. B.) KOHKPETHOTO CYyObeK-
Ta BO B3aUMOJIEUCTBUU C MHBIM JIMLIOM (JIULIAMU), YCTAaHOBJICHHE
KOTOPBIX BJI€YET JIJIsI Hero o0Ja/laHue ONpPeIeSICHHBIM COIMAITb-
HBIM OJ1arom» 723

[lo HameMy MHEHMIO, PY YCTAHOBJIEHUU MOHSATUS U XapaK-
TepUCTHKE CyOBbEKTUBHOTO MpaBa 11e71eco00pa3Ho pa3indaTh BU-
JIbI CyObEKTUBHBIX MPAB MPUMEHUTETLHO K UX OTPACIICBOM TPU-
HajuiekHOCTHU. TIoCKONIbKY OfIHa OTpacib MpaBa OTJIMYAETCS OT
JPyroii METO/IOM PeryJIMpOBaHMsI OOIIECTBEHHBIX OTHOIIIEHHH (a
TaKXke IMPeIMETOM, OCHOBHBIMU CBOMMHU (DYHKLIMSIMU U IPUHIIU-
NaMu), TO U CyObEKTHBHBIE TIpaBa OyIyT UMeTh CBOM KOHCTHTY-
vpymolye cnenupuyecKue YepThl.

Kak cnpaBennmuBo ormeuaer B.d. fkosieB, «ogHUM M3 ca-

2 Jlomuoze OLT. ITpaBoHazienieHe B IpaxAaHCKOM 3aKOHOAaTenbcTBe Poccum.
CII6., 2003. C. 16.



MBIX WHTEPECHBIX (HO Majopa3pabOTaHHBIX) HAMpaBICHUN B
W3yUYEHUU CTPYKTYpPbI TIPABOOTHOIICHUN JTOJKEH CUMTAThCS MX
OTpAac/eBOW acreKkT, OO JaHHbIE OCOOEHHOCTH OTPaKAIOT Kak
MaTepuaibHble TPU3HAKU OTPAC/IM MpaBa... TaKk U ee Iopuande-
CKHe YepThI»24,

Otpacib npaBa COAEPKUT CUCTEMY HOPM, «Ha OCHOBE KOTO-
PHIX KOHCTPYUPYIOTCSI TIPAaBOOTHOIICHU S, ONIPE/ICIISAIOTCS TTpaBa
1 O0SI3aHHOCTH MX YYacCTHUKOB»?. Kaxjas u3 BeTBeW mpasa
«HMMEET CBOW, TOJIbKO € MPUCYIIUI TUM PABOOTHOILIEHHUS], OT-
JIMYAIOLIANCS €IMHCTBOM CTPYKTYPBI MIOCTPOEHHS U LIEIOCTHO-
CTbIO cofiepkaHusi» 2. [IpaBoBble OTHOIIEHUSI MOTYT OBITh ITyO-
JIMYHO-TIPABOBBIMU M YaCTHOMPaBOBbIMU. COOTBETCTBEHHO, aHA-
JIOTUYHAs Tpajalusl MpUMEHNMa U K CyObEeKTHUBHBIM IpaBaM
YYaCTHUKOB MTPABOOTHOIIIEHHIA >’ .

Ot 00111e#l HarTPaBJIEHHOCTU TIPEITUCAHUI TON WU UHOU OT-
paciv 3aBUCHT, Oy/IET JIM OHA OTHOCUTHLCS K OTPACIISIM C TPEUMY-
IIECTBEHHO 3aMpPeTUTEIbHBIM PEryJIMPOBaHUEM, JIMOO C IPEUMY-
IIECTBEHHO OOSI3BIBAIOIIMM PETYJIMPOBAHUEM, JTMOO C MPEUMY-

24 Sxoenes B.®. I'pak JaHCKMe TIPAaBOOTHOIIEHHS U X CTPYKTYPHBIE OCOOEHHOCTH //
C6. yuen. Tp. Ceepm. fopus. uH-Ta. Beim. 9. Ceepmnosck, 1975. C. 23.

% gxoenes B.®. Poccus: SKOHOMUKA, T'PaXJAHCKOE IpaBO (BOIPOCH TEOPUU U
npaktukun). M., 2001. C. 51.

26 Mosoaun B.I1. Passutie TpaXxJIaHCKOTO 3aKOHO/AATEIbCTBA HA COBPEMEHHOM 3Ta-
nie (IucKyccroHHble podnemsl) // KypHan poccuiickoro mpasa. 2005. Ne 7. C. 33.

27 Cm.: Mosoaun B.I1. Cuctema POCCHIACKOTO IpaBa (IOKJIa] Ha BCEPOCCUICKOM KOH-
depentmm 14 nost6ps 2001 r.) // Tocynapero u mpaBo. 2003. Ne 1. C. 113.



IIECTBEHHO JJO3BOJIMTEIbHBIM PeryJarpoBaHueM 28, muoo c omnpe-
JIeJICHHBIM COUeTaHWeM TepeurceHHbX popMm BeneHwmid 2°. Op-
HOBPEMEHHOE NMPUMEHEHHEe METOIOB Pa3IMYHbIX OTpaciield mpa-
Ba K OJIHOMY M TOMY 3ke OOIIIeCTBEHHOMY OTHOILICHUIO B OITpe/ie-
JIEHHBIX CJTydasix BooOIle HeBO3MOxHO. Hampumep, Hesb3s ofi-
HOBPEMEHHO PeryIMpoBaTh OOIIECTBEHHbIE OTHOIIEHHS METO/Ia-
MU paBEHCTBA CTOPOH M BJIACTU-TIOAYMHEHU ST

PaccmoTpum Goniee KOHKpeTHO. Tak, yroJoBHOE MpaBoO Kak
OTpacib TpaBa COBEPIIEHHO OINpENeIeHHO XapaKTepU3yeTcs
npeoOagaHeM B HEM 3aIPETUTENbHBIX M OXPaHUTEIbHBIX Tpa-
BWI. B aqMHHMCTpaTUBHOM TpaBe Ha MEPBbIN TUIAH BBICTYMAIOT
HOPMBI, TTPEMTUCHIBAIOIIIE ONPe/Ie/ICHHOE MOBE/ICHUE, — 00SI3bI-
BalIe HOpMbL. VIHOE MOJIOKEeHUEe MPOCIISIKMBACTCS B TPakIaH-
ckoM mpaBe. LIeHTp TskecTH MpaBOBOTO PErylIMpoBaHMS HaXo-
JWTCSI B 00JIaCTH JO3BOJIEHHOTO MOBE/IEHNsI CyObeKTa rmpaBa. 3a-
NPETUTEIbHBIC M OXPaHUTEJIbHbIE HOPMBI IPaBa B IPaXJaHCKOM
IIPaBe «BBIMOIHSIOT 0OCITYKHUBAIOIITYIO POJib, KOTOpast 0Oecreyn-
BaeT OeCHpensTCTBEHHOE OCYIIECTBICHNE JO3BOJIEHHOTO MOBe-

2 Sioenes B.®. Poceust: 9KOHOMUKA, I'PaXkIAHCKOE MpaBO (BOMPOCH TEOPUU U
npakTukn). C. 51-52. Cm. Takxke: Bumuenxo A.M. MeTtoz IpaBOBOIO peryIipOBaHUs
COIMATICTUIECKUX OOMECTBEHHBIX OTHOIeHu. CapaTos, 1974.

2 Cm.: Axoenes B.D. K npoGieMe rpaxkaaHCKO-IIPABOBOrO METONIA PEryIUPOBAHUS
OOIIECTBEHHBIX OTHOIIEHHH // AHTONOTHA yPaabCKOM IMBUIMCTUKH. 1925—1989: C6.
cr. M., 2001. C. 370.

30 Cwm: Ezopoe H./]. IIpaBo cOOCTBEHHOCTH B CHCTeMe COBETCKoro mpasa // V3Be-
crus By30B. IIpaBoBegenue. 1978. Ne 3. C. 35-43.



JeHUs1, peaT3allvio YIIPaBOMOUYMBAIOIIUX HOpM» 3. Bo3aMoxkHO,
9Ta XapaKTepucTuka Oynet 6ojee TOUHOM, €CTH BMECTO BhIpaKe-
HUS «JJO3BOJICHHOE TMOBEJeHUE CyObeKTa» MCIONIb30BaTh «BO3-
MOXHOE TOBeIeHUE CYOBEKTa», MOCKOJIbKY JIEKCMUECKOe 3HaYe-
HUE MPUJIAraTesIbHOr0 «BO3MOXKHOE» YCUJIMBAET KOHIENTYallb-
HYIO HallPaBJI€HHOCTh, CYIIIHOCTh IPAaXKIAHCKOTO MpaBa Kak OT-
paciu npaga.

Cnenyst 3ToMy, CyOBEKTUBHOE MPABO B aJMUHUCTPATUBHOM,
TAMOXEHHOM, HaJIOTOBOM, (PMHAHCOBOM WJIM YTOJIOBHOM IIpa-
Be (B IMyOJMYHOM TIpaBe), Ha HAIll B3IJISI, MOXHO OIPEIEITUTh
KaK «Mepy pa3pelieHHOro MoBeieHus, 00ecreurnBaeMoro rocy-
JapCTBOM», TOCKOJIbKY BCE JIEMCTBUS YIIPAaBOMOUEHHOI'O JIMIIA
CTPOrO periaMEHTUPOBAaHbl COOTBETCTBYIOIIUM 3aKOHOJATEb-
ctBoM. Tak, B aJIMUHUCTPATUBHOM, HAJIOTOBOM, TaMOXEHHOM
npase MpeodIaJalT MpeAucaHus OOSI3bIBAIOIIETO XapakTepa, a
B YTOJIOBHOM IIpaBe — BJIACTHbIE MIPeANnucanus (0Os3bIBaHUs) U
3arpeThl.

CyObeKTUBHOE TMPAaBO B CEMEWHBIX, TPYIAOBBIX, 3eMEbHbIX,
MIPUPOJOPECYPCHBIX, TPAKIAHCKO-TIPOIIECCYATbHBIX U apOMT-
Pa’KHO-ITPOLIECCYAIbHBIX TTPABOOTHOIUEHUAX MPEACTABISET CO-
00l «Mepy JI03BOJIEHHOTO (JOIYCTUMOIO) TMOBEJEHUs» YIIpa-
BOMOYEHHOTO JIMIIA, TIOCKOJIbKY B JIAHHBIX MTPABOBBIX OTPACIISIX
JEUCTBYIOT KaK YaCTHOMPABOBBIE, TaK M IMyOJMYHO-TIPABOBbIC

31 Gxoenes B.®. K npo6ieMe rpaxJIaHCKO-IIPaBOBOrO METO/A PETyIUpOBaHUs 00-
IIECTBEHHBIX OTHOIIEHHUIT // AHTONOTHS ypanbcKOH muBHIMCTUKN. 1925-1989: C6.
cr. C. 370.



METO/Ibl PETyJIMPOBAHUSI, UMIIEPATUBHBIII METOIl COYETaeTCsl C
JMCTIO3UTUBHBIM METOJIOM.

B cBolo ouepenp cyObeKTUBHOE MIPABO B TPAKAAHCKUX Tpa-
BOOTHOIIIGHUSIX — 9TO «BUJ U Mepa BO3MOKHOTO TIOBEICHUSI»
HaJIeJIEHHOTO MpaBoOM CyObeKkTa. JlaHHast HarpaBJICHHOCTb 00b-
SICHSIETCSI OCOOEHHOCTSIMU TPk JTAaHCKO-TTPABOBOTO PETYJIMPOBa-
HUSL: IOPUANYECKUM PAaBEHCTBOM YUACTHUKOB PETYTUPYEMBIX OT-
HOIIIEHUI, Mpeo0aJaHieM B UX JIesTeJIbHOCTU MPAaBOBOM MHU-
IIUATUBBI U CAMOCTOSITEIbHOCTH, TTPABOHA/IEIEHEeM, TOMUHHUPO-
BaHMEM JMCTIO3UTUBHBIX MPABOBBIX MPEINUCAHNN («I03BOJIEHO
BCE TO, UTO HE 3aMPelieHo 3aKOHOM» ) U JIp.

CyObeKThl IpakIaHCKOTO MpaBa B 3aKOHOAATEIbHO OUepYeH-
HBIX paMKaxX BO3MOKHOTO ITOBEJICHUsI CAMOCTOSITENIbHO YCTaHAB-
JIMBAIOT BAPUAHTHI Pa3IMYHBIX OOIIECTBEHHBIX OTHOIICHUH, 13-
MeHSsIs1 U3BECTHbIC TUTIBHI IPABOOTHOIIIEHUI U CO3/]aBasi HOBbIE *2.

YueHble-nipaBoBe/Ibl TAIOT OOIIeTeOpeTHIecKre 1ePUHUITN
cyowekTrBHOTO npaBa. Hanpumep, H.I'. Anekcanapos orpene-
JISIeT CyObEKTUBHOE MPABO KAK «OX PaHSIEMBIT TOCY/IapCTBOM BT
1 00beM BO3MOKHOTO TTOBEICHUS» 33,

C rtoukm 3penuss C.C. AnekceeBa, «oOlee orpeaeiieHe
CYOBEKTHBHOTO MpaBa MOXET ObITh O'PAaHUYEHO yKa3aHWEM Ha
TO, YTO JIMIO HAJIEJIEHO MEPOU BO3MOKHOIO (JI03BOJIEHHOTO) MO-

32 Cwm.: Jluswuy, P.3. Teopus npaa: YueOuuk. M., 1994, C. 143. Cwm. Takxe: Jko-
ene6 B.@. T'paxaHckoe npapo B cucteme rpaea // Hdxoenes B.@. dxoHomuKa. [Ipago.
Cyn. M., 2003. C. 112-144.

33 Anexcanopos H.I'. 3aKOHHOCTb 1 IIPABOOTHOLICHHE B COBETCKOM oblecTBe. M.,
1955. C. 108-109.



BeICHUsI B TPABOOTHOIIIEHUH, OOECIIEYeHHOW OOS3aHHOCTSAMU
apyrux jui»*4, Ha Hamn B3ris, nonoOHoe yHUBepcaibHOE, 00-
IIETEOPETHUECKOE OMpe/esieHre MOHATHS CyObeKTHBHOTO TIpaBa
HE COBCEM TOYHO MOXET BBIPA3UTh CYIIHOCTb, OOIIYIO HAIIPaB-
JIGHHOCTb KOHKPETHOTO TpaBa y TOr0 WA UHOTO JIUIA, COOTBET-
CTBYIOIIYIO METO/IaM M ITPUHIIAIIAM OTIpeeIeHHON OTPaCciy Ipa-
Ba.

B macmitaOHbIX BBIBOAX 3TO MPUBOAUT K COMHHUTEILHOMY
YTBEPKJICHUIO TaK HAa3bIBAEMBIX KOMIUIEKCHBIX OTpAcyel mpaga.
Hanpumep, Henb3s cornacuthesi ¢ MHeHMEM M.B. CMupHOBOU,
YTO CTPAXOBbIE TPABOOTHOIICHHUS «II0 OTPACIISIM IMpaBa OTHOCST-
csl K cTpaxoBoMy mpaBy»>°. Kak npaBusio, B 0003HaYeHHbBIX CITy-
Yasx MpHY XapaKTEPUCTUKE TPYIIbI IPABOOTHOIIIEHUM, 00bEIH-
HEHHBIX OHOU C(PepOr XO3SUCTBEHHOU JEATENBHOCTH («CIIOXK-
HBIX MTPABOOTHOINICHUIA» ), CMEIIMBAIOTCSI CYObEKTUBHBIC TTPaBa
Pa3HOI OTpacseBOU HAIPABJIEHHOCTH.

B yactHOCTH, TIpU XapaKTEpUCTUKE ACSTEILHOCTU I0pHITYIe-
CKOT'O JIUIIA B OMPEJIENICHHOW CTENEeHN MOKHO OIMMOOYHO 00b-
eIMHUTD TPAXKJAHCKHE TIpaBa ¥ aIMUHUCTPATHBHBIE (BIACTHBIE)
MIOJIHOMOYMSI TeX WM MHBIX €r0 OPraHOB B OJHY I'PYIITY OTHO-
HIEHWA. AHAJIOTMYHAas TpodieMa — KOHTAMUHAIIM S OCYIIIECTBIIe-
HHS CyOBEKTUBHOTO TPaXKJAHCKOTO TpaBa M COBEPIICHUS aIMH-

3% Anexcees C.C. MexaHusm MPABOBOTO PEryJUPOBaHUS B COLMATMCTAYECKOM TO-
cymapcree. M., 1966. C. 135.

33 Cmuprosa M. 5. CTpaxoBble KOMITAHHH ((PUPMBI) KaK CyOBEKTH MEXTyHAPOTHOTO
yacTHOro npasa: [uc. ... kaua. opua. Hayk. Caparos, 2004. C. 99.



HUCTPATHUBHOTO JICUCTBUS (OPraHM3alMOHHOTO BHYTPUKOPIOPA-
TUBHOTO JAEUCTBUS).

be3 ycTaHOB/IEHUs M XapaKTePUCTUKHU BUAOBBIX Pa3IAuUi
OIpeesIIEMOro HEeT U CaMoro orpeseseHus *°.

Takum 0Opa3zoMm, IMpu onpeaeeHUHA OHATHS CyObEKTHBHOTO
npasa (a 3HAYMT, ¥ OCYIIECTBIICHHS IIPaBa) IeIecoo0pa3Ho pac-
KpbIBaTh €r0 MPUMEHUTENIbHO K KOHKPETHOM OTpacjeBOr Mpu-
HAJIEKHOCTH, T. €. CyObEKTUBHOE I'PaKJAHCKOE MPaBO, CyOb-
€KTUBHOE YTOJIOBHOE MPaBO, CyObEKTUBHOE aIMUHUCTPATUBHOE
paBo, CyObEKTUBHOE TIPOIIECCYATbHOE MPABO U T. 1., TOCKOJIb-
Ky B MHOM cJlydae (yKa3aHWsl He KOHKPETU3UPOBAHHOIO, T. €.
00I11ero, MOHATHUS CyObEKTUBHOI'O MPaBa) OHO OY/IET TauTh B Ce-
6e morpenHocTh. [ToHsSITHE U conepkaHne CYOBEKTUBHOTO Tpa-
Ba JIOJDKHBI OBITH aJIeKBATHBI OTPACIIEBOMY XapaKTepy peryiupy-
€MBbIX OOIIECTBEHHBIX OTHOIICHHUH.

Hapsiny ¢ kareropueil «CyObeKTHUBHOE IMPaBO» B TEOPUH U
B 3aKOHOJATEJIbCTBE BbIICISIIOT KATETOPUI0 «3aKOHHBIA WHTE-
pec» («OXpaHsSeMbI 3aKOHOM MHTepec»). [laHHble MOHATHSA
OJTM3KU MO COZIEPIKAHMUIO, IO (PYHKIIUSIM, TIO 1IEJIEBOM HATIPABJIeH-
HocTu. OfiHaKO CYOBEKTHBHOE MPAaBO M 3aKOHHBI MHTEPEC He
TOXJECTBEHHBI APYT JIPYTY, MOCKOJIBKY 3TO «Pa3JIMYHbIE MTPaBO-
BbI€ JO3BOJIEHHOCTH. ...3aKOHHBIM MHTEPEC €CTh MPOCTasi mpa-
BOBasi JI03BOJICHHOCTh, UMEIOIIAsl XapaKTep CTPEMJIEHH S, B KOTO-

36 Cwm.: Boiuweunno E.K., /leemspes M.I'. Jloruka Kak 4acTb TEOpUM MO3HAHUS U
Hay4HOH meTtomonorun: PynnamenTansabii Kype: B 2 ku. K. II. M., 1994. C. 169;
Topcexuii /111 Onipenenenue (JIOTMKO-MeTOONOrnIeckue mpodnemsr). M., 1974. C.
61.



POM OTCYTCTBYET yKa3aHUEe JeCTBOBATh CTPOro 3a(pUKCUPOBaH-
HBIM B 3aKOHE 00pa30M U TpeOOBaTh COOTBETCTBYIOIIETO MOBE/Ie-
HUS OT JIPYTUX JIMI] M KOTOpasi He odecriedeHa KOHK PeTHOH 10pH-
JMYECKON 0OS3aHHOCTHIO. DTO MOXKET CIIYKUTh IJIABHBIM KpHTe-
pUem ISl pasrpaHUYeHHs] 3aKOHHBIX UHTEPECOB U CYOBEKTHUB-
HBIX TpaB»>’.

OCHOBHOM XapakTep CYOBbEKTUBHBIX I'DaXJAHCKUX IpaB 3a-
KJII0YAeTCs B TOM, YTO OHM TO/JIEKAT YACTHOMY PACHOPSIKEHUIO
CTOPOH>®,

Conepxanue CyObeKTUBHOTO I'PaKAaHCKOTO MPaBa BKIIIOYAET
B ceOst:

a) MPaBo JIMIla COOCTBEHHBIMU JEUCTBUSIMU WU O€3]eWCTBU-
€M peaJIn30BbIBATh CBOM I'PAXKJAHCKHUE MPABa;

6) mpaBo TpeOOBATH OT IPYTUX JIUIT COOJTIOIEHH S CBOETO CyO'b-
EKTHUBHOTO TPaXIaHCKOTO TPaBa;

B) BO3MOXHOCTb HCIOJb30BaTh CYOBEKTOM IPETyCMOTPEH-
HbIe 3aKOHOM CITOCOOBI M CPEJICTBA 3alIIUTHI CBOETO MPaBa;

I) IPaBO HA CaMO3alIUTY;

1) 1O COTJIANIEHWIO0 CTOPOH BO3MOKHOCTh XO3SIHCTBYIOIIETO
cyOBbeKTa o0pariaTbcsi B TPETEUCKUH cya (HerocyaapcTBEHHbI
IOPHUCAMKIIMOHHBIN OpraH) [UIsl pa3pelieHus Cropa;

€) MpaBo JMIa 0OpamaTthCs B COOTBETCTBYIONIHME TOCyaap-

37 Manvko A.B. CyObeKTUBHOE TIPaBo M 3aKOHHBIN nHTepec // V3BecTrsi By30B. I1pa-
BoBegenne. 1998. Ne 4. C. 63-64.

38 Cwm.: Ipedeckyn H.A. K y4eHHI0 00 OCYIIECTBIICHUH ITpaBa. VHTe ek TyaIbHbII
nporiecc, TpeOyIMIACS /ISl OCYIIeCTBIIeHus pasa. Xapbkos, 1900. C. VIIL.



CTBEHHbIE OpraHbl B Cllyyae HapyIIeHUs] CyObEKTUBHOTO I'pax-
JAHCKOTrO TTpaBa;

) MpaBoO OOpaIaThes B Cy/ OOIICH IOPUCAUKIINN, B apOWT-
paxubliii cyll, B KoHctutyimonnsiii Cyn P® (a B HEKOTOPbIX ClTy-
Yasix — B MEXKJYHAPOIHBIE CYIbl) C LIEJIbIO 3aIUThl CBOUX MPAB.

Ha nepBbiil B3I MOXKET MOKA3aThCs, YTO YKA3aHHBIE B II.
«I», «JI», «€», «K» [IPABOMOYHMS SIBJISIIOTCS YACTHBIMU CIIy4dasi-
MU TpaBa cyObeKTa Ha UCTIONb30BaHKE MPEeyCMOTPEHHBIX 3aKO-
HOM CHOCOOOB U CPEJICTB 3alUTHI CBOETO IMpaBa (BhIIIEyKa3aH-
HBIN IYHKT «B»). OIHAKO 3TO HE COBCEM TaK, ITOCKOJIBKY B OfI-
HOM CJTy4yae peub UJIET O BHIOOpE YIPaBOMOUEHHBIM CyObEKTOM
CMOCOOO0B 3aIlUThHI, KOTOPBIE MPEJOCTABIEHbl 3aKOHOAATEIEM B
ct. 12 I'paxnanckoro kogekca Poccuiickon ®enepaimu (ganiee
— 'K P®), a B apyrux ciydasx — 00 WHON NPAaBOBOW MaTepuu
— BbIOOpe UM TopsaKa (hopM) 3alUThL: CAMO3AIIUTE aJIMUHU-
cTpatuBHOM U cyaeOHou. [ToaTomy 1ienecooOpas3Ho BbIIETATh UX
B OT/ICJIbHBIE IEMEHTHI COAePKaHUsI CYOBEKTUBHOTO TPaXkIaH-
CKOTO MpaBa.

YcraHoBeHUE CYHNTHOCTH W COAEpXKaHUsl CYOBEKTUBHOIO
I'PaXXJaHCKOIO MpaBa BJIMUSET HA ONPEJeSIEeHUE U XapaKTEePUCTH-
Ky CBSI3aHHOTO C HUM TEPMHUHOJIOTMYECKOro psija, U B MEPBYIO
ouepe/ib Ha OIpe/ieIeHUe TMMOHSITHSI OCYIIECTBICHUS CYOBEKTHUB-
HOTO I'PAaKJAAHCKOIO MpaBa.

KakoBo cooTHoIIeHre MeXIy cofepkaHueM CyObeKTUBHOTO
npaBa u ero ocymiecteiennemM? CyObeKTUBHOE MPaBO MPEIO-
CTaBJISIeT YIIPAaBOMOUEHHOMY JIMITYy BO3MOXHOCTh BBIOOpA OIpe-



JIEJICHHOTO TTPAaBOMEPHOTO TIOBEICHUSI C IIEJIbI0 JOCTHIKEHHUS JKe-
JaeMoro pesyibrara (Onmara), T. €. «BO3MOXHOCTb TOTEHITHU-
QJbHYIO, JIWIIb MPEIOCTaBIEHHYIO, 3a(PUKCUPOBAHHYIO B 3aKO-
He»?. C MOMEHTa peasn3alliy 3TUX BO3MOKHOCTEH — COBepIIIe-
HUS peaibHbIX, KOHKPETHBIX JEUCTBUI HauMHAETCS (BO3HUKACT)
OCYIIeCTBIIEHHE CYOBEKTUBHOIO IpaBa. BBIBOA: COOTHOIIIECHME
MeXy BO3MOXHBIM MOBEIEHHUEM, COCTABJISIONINM COfIEpPKaHUe
CYOBEKTHBHOTO TpaBa, U MOBEJICHUEM, COCTABJISIONIMM COIEP-
JKaHUe OCYIIECTBJICHUS MPaBa, MPEJICTABISIETCS B MIEPBYIO Oue-
pelb KaK COOTHOIIEHUE MEXIY MOTEHIIUATbHOW BO3MOKHOCTHIO
U JeVCTBUTEIFHOCTHIO («BO3MOXHOCTBIO pean3ylomiercs»0)*!,
[ToatoMy «ocyIecTBIeHUe CyObEKTUBHBIX MPaB W UCIIOTHEHUE
00513aHHOCTEN — 3TO MPOBEJICHNE UX B XU3Hb MTyTeM IpeBpallie-
HUS B ICUCTBUTETBHOCTh BO3MOKHOCTU M HEOOXOJIMOCTH OITpe-
JIeJIEHHOT'O TTOBEICHUsI CTOPOH TTPaBOOTHOIIICHUSI» 42,

Ecmu cyObeKTUBHOE TIPaBO, Kak OOOCHOBAHHO YTBEPkKIaeT
.M. Yedor, — 310 «IpaBa Ha CBOW» WM «IIpaBa Ha YyXKHE
JEWCTBUsI»*3, TO COBEPIIEHHO JIOTUYHO, IO HAIlleMy MHEHHIO,

39 Mamyzoe H.HU. Jluunocts. [paBa. [lemokparus (TeopeTuueckue npoodiemMbl cyob-
eKTUBHOro npasa). Caparos, 1972. C. 127-128.

40 Tam we. C. 128.

Hem:r pubarog B.I1. TIpeneisl OCyIIeCTBICHUS U 3AIIUTHI IPaKIaHCKUX 1paB. M.,
1972. C. 44-45.

42 Tapxos B.A. CoBetckoe rpaxgaHckoe npaso: B 2 4. Y. 1. Caparos, 1978. C. 103—
104; On srce. I30pannbie Tpyast. M., 2008. C. 585.

3 Cwm.: Yewom J.M. CyObexTiBHOE MpaBo U (popmsl ero 3amutsl. JI., 1968. C. 25.
JlaHHO¥ TOYKe 3peHus OJIM3KM Hay4YHBIE B3MISABI M APYTUX YUCHBIX (CM., HAaIlpUMep:



YTO OCYIIECTBJICHHE CYOBEKTUBHOI'O IIPaBa — 9TO CaMU JICHCTBHS
(6e3neiicTBrE), ITO MOBEJCHUE YIIPABOMOUEHHOTO JIUTIA.

[o Bceli BUIMMOCTH, TPEICTABJICHHbI 0OOCHOBAHHBIN BHIBO]
MOKHO KOHKpeTU3upoBaTh. Ha Haiil B3rJ1s1]1, y:Ke ¢ MOMEHTA BO3-
HUKHOBEHUS y JINIA CyObEKTUBHOTO I'PaXXJAHCKOTO TpaBa Ofi-
HOBPEMEHHO (OTHOMOMEHTHO) BO3HUKAET Y peanu3alus JaHHO-
ro CyObEKTUBHOTO TpaBa, MpUYeM HE3aBUCUMO OT TOTO, KeJlaeT
OCYIIIECTBJICHHS TIPaBa yIPaBOMOYEHHBIN CYOBEKT WM HET.

TpaaulIMOHHO B MPABOBEIEHUM OCYIIECTBIEHUE Ipax/aH-
CKMX MPaB PacCMATPUBAETCS KaK peanu3anus MpeaycMOTPEH-
HBbIX 3aKOHOM WM JIOTOBOPOM BO3MOXHOCTEU MCIIOIb30BATh
CBOE MPABO MO CBOEMY ycMOTpeHui0*. «OcyllecTBIeHre Irpaxk-
JAHCKUX TIPaB — 3TO COBEPIIEHUE TeX JIEUCTBHUM, KOTOPbHIE CO-
CTaBJISIIOT COZiepKaHue CYOBEKTHBHBIX MpaB» ™+, T. €. Mof ocy-
IECTBJIEHUEM CYObEKTUBHOTO I'PaKIaHCKOTO MpaBa MOHUMAET-
cs peaiv3alysl yIPAaBOMOUYEHHBIM JIMIIOM T€X BO3MOXKHOCTEW,
KOTOpBIE COCTABJISIIOT COfIEpPXKaHUe MTPUHA/IJIeKAIIETO eMy CyOb-

Hoggpe O.C. Coerckoe rpaxkaanckoe npaso: Kypc nekuuit. JI., 1958. C. 71; O orce.
Cogerckoe rpaxaanckoe npaso. M., 1967. C. 83-85; Teopusi rocynapcrsa u npasa.
M., 1967. C. 368).

# Cwm, HanpuMmep: ['paxpanckoe mpaBo: Yue6nuk: B 2 4. Y. 1 / Iox pen. I0.K.
Toncroro, A.Il. Cepreesa. M., 1996. C. 223; Koncmanmunosa B.C., Xmenesa T.H.,
Bovixosa T.A. OcylecTBlieHHE 1 3alUTa MPaB TPaXJaH U IPUIMUECKUX JIHILL B cpepe
IpakIaHCKO-TIPaBOBBIX OTHOIICHUH (001mHe nosoxkenusi) // HoBoe poccuiickoe rpax-
JIAHCKOE 3aKOHOMATENbCTBO M MpaKkTHUKa ero npuMenenus:: CO. Hayd. ct. / Ilox pen.
3.1. Lpidynenko. Caparos, 1998. C. 33.

435 Coperckoe rpakJaHCKoe MPaBo: YUeOHuK Jyis By30B. 2-e u3a. T. 1. M., 1972. C.
74 (aBrop raBbl — O.A. KpacaBuukoB).



€KTUBHOI'O T'PaXJAHCKOTO IpaBa.

Mo cytu Gm3Koe 3HaUCHUE HACTOSIIIETO TIOHATHS TIPE/ICTaB-
JieHo U B 3apyOexHoM mpaBe. Tak, B XIX B. eMKkoe omnpepeie-
Hue Obu10 1aHo O. ['yOepom U oTpaxeHO UM B JajibHEeHIleM B
neiictByoiem I'paxaanckom kozaekce sennapuu 1907 r.: ocy-
HIECTBJIEHUE MPABA — ITO IPEUMYIIECTBEHHO MOJIb30BAaHUE MPa-
BOM WJIM MTPaBONOJIb30BaHUE (CT. 2). «OHO OCYIIECTBISETCS MO-
CPEACTBOM (DAKTHUECKUX U IOPUINYECKUX JEUCTBUI U €CThb I0-
9TOMY AeSITeJIbHOCTD JINLIA, COOTBETCTBYIOLIAS COAEPKAHUIO ITPa-
Ba»*0,

HoBoe oTeuecTBEHHOE I'pak/IaHCKOE 3aKOHOAATENBCTBO B 11€-
JIOM TIOCJIEIOBATENIbHO MPUIEPKUBAETCS MPEACTABIEHHON Je-
(punnmu. B coorBerctBun c 1. 2 c1. 1, 1. 1 cr. 9 I'K P® rpax-
JJaHE Y IOPUANYECKUE JIMIA OCYIIECTBIISAIOT TPUHAIJICKAIINE UM
rpaXkJaHCKMeE IpaBa 10 CBOEMY YCMOTPEHHUIO, T. €. CBOEU BOJIEU
Y B CBOEM MHTepece (WM B UHTEpecax TPEThUX JIULL).

TepMuH «OCyIlECTBIIEHHUE» O3HAYAET MPUBECTU B UCIIOJIHE-
HHUE, BOIUIOTUTh YTO-TMOO B JICHCTBUTEIBHOCTHY'. Biam3kumu
1O JICKCUYECKOMY 3HAUYEHUIO SIBJISIIOTCS CJIOBA «COOJIONCHUE,
«rpuMeHeHre»*. CHHOHMMaMU CJIOBa «OCYIIECTBIEHHE» SIB-

* Huber E. Uber die Realien der Gesetzgebung // Zeitschr. f. Rechtsphilosophie.
1913. Bd. I. Heft 1 (uur. no: Cunaiickuii B.H. Pycckoe rpaxpaanckoe 1npaso. Bei. 1.
Oo61mas yacTpb. Bemnoe npaBo. ABTOpCKOe MpaBo. 2-e u3l., ucrp. u gom. Kues, 1917.
C. 127).

4 Cwm.: Oacez06 C.H1. CnoBapsb pycckoro s3bika: Ok. 57 000 cnos / Ilog pen. H.IO.
[Isenosou. 18-e u3na., crep. M., 1987. C. 399.

8 Cm.: TonkoBblit cioBapb pycckoro si3bika / [log pea. I.H. Ymakosa. M., 1935. T.



JISTIOTCS TaKKMe BBIPAXKEHUsI, KaK: «BBIIOJTHEHUE», «BOTUIOIICHHE
(mpoBenieHNe, MPETBOPEHUE) B JKU3Hb», «UCIIOJHEHUE», «pea-
JIV3AIIUsI»; «ITPUBEJICHUE B VCTIOIHEHUE» ; «MaTepraIh3ars» 4.
Kak BuiuM, cioBapHasi CMBICJIOBAsI XapaKTEPUCTUKA TOTO Tep-
MUHa HeceT B ceOe 3HaueHHe JBYKEHMS, Tporiecca.

Hcxons MCKIIOUUTENIbHO U3 MPEACTABICHHOM MOCBUIKU (CO-
CTaBJISAIONIEN ), Ha HaIll B3MJIsi, (POPMYIUPYETCSI CMBICI IOPUIN-
YECKOTo TIOHATHUS «OCYIIEeCTBJIEHHE CYOBEKTUBHOIO TpakKIaH-
cKoro npasa». K mpumepy, yueHsle cripaBeJIMBO MMoJIaraior, 4to,
OCYIIECTRIISISI CYOBEKTUBHOE TPk IAHCKOE IPABO, JIUIIO TPecie-
JyeT JIOCTUXKEHHUE COLMATbHO-9KOHOMUYECKHUX U IOPUINIECKUX
1esiell, a UMEHHO: MpUoOpeTeHre MMYIIecTBa Ha TpaBe Co0-
CTBEHHOCTH, 3aHATHE IMPEAIPHHUMATEIBLCKON esATeTbHOCTHIO,
COBEpIIIEHUE I'PaXkTAHCKO-TIPABOBBIX CHIENOK, 3aKPEIIeHUE TTPU-
opuUTeTa B pe3ysbTare MyOIMKalliy IMPOU3BEACHUs U MPHOOpe-
TEHUs1 aBTOPCKUX TpaB U T. 1.5 «Qpuauueckoe npaBo Ha Belllb
— 9TO BO3MOXHOCTb peali3allii OINpe/ieIeHHBIX PAaBOMOYNI B
OTHOILIEHUU BELII»>!.

1. Cr6. 1242; 1938. T. 2. Ct6. 883; T. 3. C16. 815.

¥ Cwm.: Anexcanoposa 3.E. CnoBapb CHHOHUMOB PyccKOro si3pika: IIpakTudeckuii
crpaBoyHuk: Ok. 11 000 curoHMM. psaos. 11-e u3n., nepepad. u gom. M., 2001. C.
299-300. (b-ka cnoBapeii pyc. s13.)

N cm.: I'paxpanckoe npaBo: Yueonuk: B 2 1. T. 1 / OtB. pen. E.A. CyxaHoB. 2-e
u31., nepepad. u jor. M., 1998. C. 379.
3 Yepeonuxosea M.B. O BelHblx npasax 1o I'paxganckomy kogekcy Poccuiickoii

Penepanyn // AKTyabHBIE TPoOIeMB! rpaxkaanckoro npasa / [Tox pen. C.C. Anekce-
esa. M., 2000. C. 109.



Takum 00pa3oM, aBTOPHI aKIIEHTUPYIOT BHUMAaHUE HAa OTHO-
IIEHUSIX aKTUBHOT'O, IMHAMUYECKOTO XapaKTepa OCYILECTBICHUS
IPakIaHCKUX TIPaB Y UCIIOJIHEHUS OOSI3aHHOCTEH, yKa3bIBasi, UTO
«00a 3TU mpoliecca B CBOEM €IMHCTBE XapaKTepU3YIOT IMHAMU-
Ky mpaBa»>2. OTcioga W onpeeieHus pacCMaTpUBaeMBbIX Ipa-
BOBBIX SIBJICHU CTPOSITCS] HAa JIAHHBIX MPABOBBIX MO3UIIUSX, UC-
KJII0Yas, CJIeI0BaTe/IbHO, MPU3HAHUE CYIIECTBOBAHUSI MHOT000-
pasusi criocoOOB OCYIECTBIEHUS TPAkKIAHCKUX MPaB U UCIION-
HEHMS 00SI3aHHOCTEH.

[TpuBesemM OIHO U3 TOAOOHBIX, MMOCIEAOBATEILHO OTpaKal0-
IIMX TOJIBKO OHY U3 (pOpM OCYIIECTBICHUS TPAKAAHCKUX MPaB
nepununmii. Peanuzanus cyObeKTUBHBIX MIPaB — 3TO COBOKYII-
HOCTb Pa3/IMYHbIX IEMCTBUI, OMPE/IETICHHBIN MTPOLIECC, B PE3YJIb-
TaTe KOTOPOTO JIMIIA, 00JIadalolie KOHKPETHBIM CYObeKTUBHBIM
MIPaBOM, MOJTYYAIOT peaibHble, Pa3JIMYHbIE [0 CBOEMY XapaKTepy
’KeslaeMble pe3ynbTaThl (O1ara, coluaibHble IEHHOCTH, YIOBJIe-
TBOPEHHE PA3HOOOPA3HBIX UHTEPECOB), KOTOPBIE CTOSIT 32 STUM
CYOBEKTHBHBIM TpaBoM>?. «JlessHUsI Bcerga ecthb mporiece, aes-
TEJILHOCTh» . Be3yCc/IOBHO, «IJIaBHOE B CYOBEKTUBHOM IIPaBe —
9TO BO3MOKHOCTh JEHCTBOBATh»>>. OmHaKo, Kak orMevaeT H.U.

52 Cm.: Makcumenxo C.T. OcyIecTBieHre IpaxkJaHCKUX TIPaB U VCTIOJHEHUE 00sI-
3aHHOCTe: ABTOoped. Iuc. ... KaHi. lopul. Hayk. Caparos, 1970. C. 4.

33 Cwm.: Konetiuuxos B.B. Peannsaums CcyObeKTHBHBIX TpaB rpaxjaan // CoBeTckoe
rocyaapcTBo u rmpaso. 1984. Ne 3. C. 13.

4 Hlynouxos K.B. Lenu u cpenctsa B npase (00IIETEOPETUYESCKUI aCleKT): ABTO-
ped. auc. ... kang. opua. Hayk. Caparos, 1999. C. 15.

35 Mamyszoe H.H. Jlnanocts. [TpaBa. [leMokparusi (TeopeTiHdecKue mpooieMbl CyOb-



Mary30B, I€iCTBUSI MOTYT IPUHUMATDh Pa3IMyHble (POPMBI, MO-
TOMY OJIHOTO STOTO yYKa3aHUsSI HEJIOCTAaTOUHO — TpeOyeTcsl KOH-
KpeTu3als, YTOUHEHHe — pacujieHeHue oOIeld BO3MOXKXHOCTH
Ha 3JIEMEHTHI®.

JlevicTBus — 31O Takue (PaKTh (0OOCTOATEIHCTBA), KOTOPHIE 3a-
BUCSIT U IIPOUCXOASAT 10 BoJie JiioAeu. [1pu aToMm BHellIHee mposiB-
JIEHUE BOJIM JIMIIa MOXKET OBbITh BHIPAKEHO HE TOJILKO AEWCTBHEM,
HO U B OTIpeJIeJICHHBIX Ciydasx ero oesaevicteuem. Ecnu nesHus
nviia HeOe3pa3InYHbI [0 OTHOIIEHHUIO K MTPABY, TO OHU SIBJISIIOTCS
IOPUIMYECKY 3HAYUMbIMH.

Hanpuwmep, B ciydasix, Mpe1yCMOTPEHHBIX 3aKOHOM WJIU CO-
IJIaIEHWEM CTOPOH, MOJTYaHUE MPU3HAETCS BbIpA)XEHUEM BOJIU
coBepiuth caeiky (1. 3 cr. 158 I'K P®). Tak, orcyTcrBue Bo3-
paKeHUI CO CTOPOHBI APEHI0/ATEsl, KOrAa apeH1aTop MPOJOI-
’KaeT MoJIb30BaThCS APEHJOBAHHBIM UMYIIIECTBOM IOCJIE UCTEYe-
HUSI CpPOKa JIOrOBOpa, OyJeT CUNTAThCS I0PUANYECKH 3HAYMMbIM
OOCTOSITENILCTBOM, T. €. IOPUANIeCKUM (haKTOM, TIO3BOJISIIOIIAM
CUUTATh JIOTOBOP apeH/Ibl BO30OHOBJICHHBIM HA TEX XK€ YCIOBUSIX
Ha HeorpeeaeHHbI cpok (1. 2 ctT. 621 'K P®).

Kak u neiictBus, Oe3nericTBre MOXeT ObITh HE TOJIBKO Tpa-
BOMEpPHBIM, HO U HenpaBoMmepHbIM. [Ipumep, xapaktepusyio-
WA HeHaJIexallee UCMOHeHne 00s3aHHOCTH B (hopme Oe3-
JercTBUs: B cooTBeTcTBUM O CT. 462 'K P® mokynarens 00s-
3aH MPUBJIEYb MPOAABIA K YYaCTHIO B CylIeOHOM pa3Ouparesib-

eKTUBHOro npasa). C. 145.

36 Cwm. Tam xe.



CTBE, €CIIi TPEThe JIUIIO MPEAbSBUT K MOKYIATENI0 UCK 00 U3b-
SITUW TOBApa, MIOCKOJIbKY HelpaBOMepHOe Oe3/IeliCTBIE TIOKYTIa-
TeJIsl, a UMEHHO HETpUBJIEYEHHUE MPOAaBIa K y4acTUIO B JIEe,
0CBOOOK/IaeT MPOJABIIA OT OTBETCTBEHHOCTH, €CJTU OH JOKAXKET,
4TO, MIPUHSIB YYacTUe B Pa3OMpaTebCTBe, MOT Obl MPEIOTBPA-
TUTh U3BSITHE MIPOJAAHHOTO TOBapa y MOKymates (ad3ar] BTopon
cT. 462 'K PO).

Hpyroii npumep. [Tokynarenb 06s13aH B YCTAHOBJIEHHBIN CPOK
U3BECTUTh MPOAABLIA O HAPYIIEHWH YCJIOBUI JOrOBOpa KYyTI-
JIM-TIPOJIAKH O KOJIMIECTBE, 00 aCCOPTUMEHTE, O KauecTBe, KOM-
TUIEKTHOCTH, Tape U (1in) 00 yrakoBKe ToBapa. besaeiicTere no-
Kymnartessi 0CBOOOXK/IAeT MpojiaBlia OT OTBETCTBEHHOCTH: MPoJa-
Bell BITPaBe OTKA3aThCsl MOJTHOCTHIO UJIM YACTUYHO OT YIOBJIETBO-
peHust TpeOOBaHUI TIOKYTIATEISI O Tiepejiavye eMy HeIOCTAIOIIETO
KOJIMYEeCTBA TOBapa, 3aMeHe ToBapa Ha TpeOyeMblil TI0 YCJIOBU-
sIM cOTJIallieHu s, 00 yCTpaHEeHUH HETOCTaTKOB TOBApa, O IOYKOM-
IJIEKTOBAHUM TOBapa, O Tape U (WJIK) YIAKOBKE, ECIIH JIOKAXKET,
4TO OTCYTCTBUE U3BEIeHUs (Oe3eliCTBIE TTOKYTIATe s ) TIOBJIEK-
JIO HEBO3MOKHOCTb YJIOBJIETBOPUTH €T0 TPEOOBAHUS WM BJIeUeT
JU1s1 IPOJABLIA HECOM3MEPHUMBIE PACXO/Ibl IO CPABHEHUIO C TEMU,
KOTOpbIE OH MOHeC Obl, €CJIi Obl ObLT CBOEBPEMEHHO M3BEIIICH O
Hapymenun fgorosopa (1. 1, 2 ct. 483 'K P®). HeBpiOopka mo-
KynaresjeM TOBApOB B YCTAHOBJIEHHBIM CPOK MOCJE MOJTy4YEeHUS
YBEJOMJIEHUS MOCTABIMKA O TOTOBHOCTH TOBApOB K BBIOOPKE
MPEJOCTABIISIET MOCTABIIMKY MIPABO OTKA3aThCsl OT UCIIOJHEHUS
JIOrOBOpPA TIOCTaBKH JIMOO MOTPeOOBaTh OT MOKYMATENsI OTUIATHI



ToBapoB (1. 2 cT. 515 'K PD).

Takum 006pa3oM, CBSI3BIBATH OCYIIECTBIICHNE CYOBEKTUBHOTO
I'PaX/IaHCKOTO TpaBa TOJILKO C aKTUBHBIMU JICHCTBUAMMU JIUIIA,
UCKJIIOYaTh U3 peav3alluy MpaBa U UCTIONHEHUsI 00sS3aHHOCTU
COCTOSTHHE OOITIECTBEHHBIX OTHOIIIEHUI KaKk 0cO0yI0, UHYIO (hop-
My JIeSTEIbHOCTU CyObeKTa, 10 BCEH BUVIMOCTH, HEJTb3sl.

Kpome Toro, HeKOTopble IPaBOMOYH S JIMI] MOTYT PEeaTi30BbI-
BaThCsl TOJIBKO B OMPE/IEIEHHOM COCTOSIHUU (CTaTHKe) OTHOIIIE-
HUi1. B yacTHOCTH, IpaBOMOUME BJIaJeHUsI UMYIIIECTBOM TIPe/-
rojiaraeT BO3MOXHOCTh COOCTBEHHHKA (MHOTO TUTYJILHOTO BJia-
Jenblia) (pakTHIeCcKH, peabHO 001a1aTh BEIIblo, UMETh €€, pac-
nojiarath e10. BrajieHrue — 3T0 «CTaTuyeckoe» MpaBoMoYKe 00-
Jlajartesisi BEITHOTO MpaBa, T. €., BJaJes BelIblo, OH MOXET U He
IpeANPUHAMATH B OTHOIIIEHUN Hee CKOJbKO-HUOYIh aKTUBHBIX
nevictBuir®’. ClioBa 1 BBIPAKEHUST «<MMETh», «00JIa/1aTh», «BJIACT-
BOBAaTh», «TOCMOJCTBOBATH HAJ] BELbIO» U T. I1. BBIPAXKAIOT COCTO-
sIHWE, OMpe/ieieHHOe CyOCTaHIIMOHANIbHOE TonokeHue. «Ormpe-
JeJISIONMM B OTBETE Ha BOMPOC O TOM, CYIIECTBYET JIU BJIaJie-
HUe, sIBJIsIeTCs (haKTHIECKast BOSMOXHOCTH JIJIS BJIAJIEIbIIA ITOJThb-
30BaThCsl Belibio»8. ClieioBaTesbHO, C OJJHOWM CTOPOHBI, ITPABO-
MOYMe BJIaJIeHUsI OTpakaeT OfAHy U3 (pOpM pean3aiiiy BelHO-
To TpaBa, a C JIPyrod — CIy)KUT HEOOXOMUMON MPEIOCHUTKOM,

57 Cm.: Munees O.A. Crioco6wl 3aIIUTHl BEIIHBIX NpaB: [lKc. ... KaH[. I0pUI. HayK.
Bomrorpag, 2003. C. 25.

38 Puigaros B.A., Tapxoe B.A. CoGCTBEHHOCTb 1 npaBo cobcTBeHHOCTH. Y(pa, 2001.
C. 104.



COCTOSTHMEM OOIIECTBEHHBIX OTHOIIEHUH JIJIs1 peau3aluuy rpa-
BOMOYMU NOJIb30BAHUA U (BO MHOTMX CIIy4asiX) paCHOPSKEHUSA
BEIIBIO.

OO111ii BBIBOJI: OCYIIIECTBIIEHUE CYObEKTUBHOIO I'PaKAAHCKO-
ro TMpaBa CKJIaabIBaeTcs U3 AByX (hopM BeIpaXeHHs1, 0a30BbIX CO-
CTaBJISIIOIIMX, & IMEHHO HE TOJIBKO M3 Mpouecca (IMHAMUKHU) —
JIEMCTBUS WM COBOKYIHOCTH JEMCTBUI, HAIPABJIEHHBIX Ha J0O-
CTHKEHME 3aJI0)KEHHOTO B IPaBe KeJI1aeMoro, He0OXOAUMOTO /IS
cyOBeKTa pe3y/brara (peaqn3aiyy Ipak/JaaHCKOro mpaBa JIuia B
€ro y3KOM 3HaY€HHUH), HO U (YCIOBHO) U3 COCTOSIHUS (CTATHKHU)
OTHOIIEHU (HarpuMep, IpaBo COOCTBEHHOCTU XO3SIHCTBYIOLIE-
ro cyobeKTa, MpaBo aBTOPCTBA HA MPOU3BEJCHUsI HAYKH, JIUTE-
paTypbl UM UCKYCCTBA, MAaTEHTHOE MPaBO HA N300pETeHus, 10-
JIe3HbIE MOZIENIV ¥ TIPOMBIIIJIEHHBIE 00pas3IIbl).

B peiictBuTenbHOCTH MpU Oo0jiee TOYHOM M3JIOKEHUU MeXa-
HU3Ma OMOCPEIOBAHUS CYIIECTBYIOIIUX OOIECTBEHHBIX OTHO-
IIeHWI (peabHOTrO TMOBEACHUS) CTATUKU OTHOIIEHUU (COCTOsI-
HUSI OTHOITIEHUI ) TIO CYIIIECTBY HE MOXET OBITh B CHUTy OOBEKTHB-
HBIX 3aKOHOB MHPO3/IaHMSl. «...MOMEHT 0COOEHHOCTH /IefCTBY-
I0IIero [BbIAEIEHO MHOW. — E. B.] CONEpKUTCS U OCYILIECTBIISIET-
cs1 B TIOCTYIIKE, COCTaBJIsIeT CyObEeKTHBHYIO CBOOOY B ee DoJee
KOHKPETHOM OIlpeaeJeHHH [BbIICJIEHO MHOW. — E.B.], mpaBo
cyObeKTa HAaXOOUTh YAOBJIETBOPEHUE B TIOCTYIIKE» *°.

JIBU>KeHHEe OBELIECTBIIEHHOW MaTepuM, CYLIECTBYIOIIEE Tep-
MaHEHTHO, HeJIb351 OCTAaHOBUThH UM 00paTuth BCsATh. CyObek-

% Fezenv I'.B.®@p. Yxa3. cou. C. 165.



TUBHBIE TIPaBa, IPABOOTHOIIICHUS JIUIIIb OMOCPEIYIOT 3Ty JIeH-
CTBUTEJIbHOCTbD, & 3HAYUT, OHU TAKKE MOCTOSTHHO U3MEHSIIOTCS B
COAEPXKATENBHOM (CTPYKTYPHOM), (PYHKIIMOHAJIBHOM U BPEMEH-
HOM KauecTBe. Eciu 910 Tak, To, criefoBaTenbHO, CyObeKTUBHbIS
IpaBa OCYIIECTBIISIOTCS U PEATM3YIOTCSI C MOMEHTA CBOETO BO3-
HUKHOBEHUSI Y KOHKPETHOTO JIUIIA.

«Hayka... monemMuyHa 1no camMoi cBoeil Mpupoze, a MojeMu-
YeCKOe HEOT/IEIMMO OT aroHaibHOro» . M oueHb yacto pasHbie
MIOZIXO/IBI K TIpOOIeMaM, TOUKH 3PEHUS UCCIIEIOBATENeH BHI3BAHBI
HEOJIMHAKOBBIM TOHMMAHUEM TOTO UM MHOro TepMuHa. Otcroza
U Ie(pMHHIIAM MOTYT CYIIECTBEHHO Pa3inyaThCsl, €CJIM BOOOIIE
HE MMPOTUBOPEYUTH JIPYT JAPYTY.

Hanpumep, cioBa «OCyIIECTBIEHUE» U «JIEATEIbHOCTb», KaK
IPaBUJIO, O3HAYAIOT JJIUTENBHOCTD (IIPOTSKEHHOCTh BO BpeMe-
HM), TIPOLIECC pean3aliu, JOCTHKEHNE KaKOTO-JIM00 M3HAYAITb-
HO TUJTAaHUPYEMOro CyObeKTOM pe3ysibTaTa, T. €. JaHHbIE CJIOBa
KpaiiHe OJIM3KH 10 CMBICITY JPYT K JAPYTY (XOTS HEe TOXKJECTBEH-
HBI IpYyT APYTY U Jaxe He ABJAITCA cMHOHMMamu). OgHako B
TaKOM YCTOMYMBOM BBIPAKEHUH, KAK «OCYIIECTBIICHUE OMpee-
JICHHOU JIeSITeJIbBHOCTU», TEPMUH «JIeTETbHOCTh» BBIPAKAET TOT
WJIM MHOM POJI 3aHATUM (a HE IBHKEHHE, IPOIIECC).

B HEKOTOpBIX Cly4asX MMEHHO TakOe COYEeTaHWe CJIOB MC-
MOJIb3YeTCsl B HA3BaHWU HOPMATUBHBIX JOKYMEHTOB, B YaCTHO-

60 Xérisurza H. Homo ludens. B Tenn 3aprpariHero A / [ep. ¢ Huaepn.; O6m. pex.
u nocnecit. I.M. Taspuzsn. M., 1992. C. 178. CioBO «aroHaJbHbII» M. Xéiisunra
UCIIONB3YET B 3HAYCHUSX «COCTA3ATEIIbHBII, «OOpIOIIniicsa» U T. 1. [1o ero MHeHuo,
aroH — 91o cepa cocrsazanus (cM., Haripumep, Tam xe. C. 166).



cru: B [lonoxeHnn o nopsiike NpedoCTaBIeHUs] U aHHYJIMPOBa-
HUS JIMIIEH3UI Ha OCYIIECTBJICHUE JICATEILHOCTHU TI0 obecrede-
HUIO PEryJMpPyeMOro Typu3Ma 1 OT/IbIXa Ha TEPPUTOPUSIX HAITUO-
HaJIbHBIX NapKOB, yTBepkaeHHOM [loctaHoBNeHueM [IpaBuresnb-
crBa P® ot 3 aBrycra 1996 r. Ne 916! (yrpatuio cuiy®?); B mo-
craHoyieHn [IpasurenscrtBa PP or 20 aBrycra 1999 r. Ne 932
«O0 YNOIHOMOYEHHOM OpraHe 1Mo KOHTPOJIO 33 OCYIIECTBIIE-
HUEM OIIEHOYHOM nesitenbHOCTU B Poccuiickoit deneparum» %
(yrparuno cuny®); B [IpaBuiax ocyiecTBIEHHS TOCYIapCTBEH-
HBIX 3aKYMOYHBIX Y TOBAPHBIX MHTEPBEHIIUN ISl PETYJIMPOBa-
HUSI PHIHKA CEJIbCKOXO3SICTBEHHOW MPOMYKIIUH, CBIPbSI U MPO-
JOBOJILCTBUS, yTBepkAeHHBIX [locTaHoBeHreM [IpaBuTenscrBa
P® or 3 aBrycra 2001 r. Ne 580%, u ap.

Kpome Toro, conmanibHO-5KOHOMUYECKHMI U MPABOBOM IPO-
rpecc BIUSIOT HA U3MEHEHUE COfIePKaHUs JAHHOTO TOHSATHS, B
TOM YHKCJIE U Ha MOSIBJIEHHE HOBBIX aOCTPaKIMi (B YACTHOCTH,

61 Cm.: C3 PD. 1996. Ne 34. Cr. 3992.

62 Cm.: TMocranosnenye ITpaBurenscrBa PP ot 21 ampens 2010 r. Ne 268 (pen. ot 2
sHBaps 2015 r.) «O BHeCEHUM U3MEHEHUI U PU3HAHUM YTPATUBIIMMH CHITYy HEKOTO-
pbix akToB [IpaButenscTBa Poccuiickoi ®enepaiiyu 1o BOnpocam rocyiapcTBeHHOro
KOHTpOJIA (Haxzopa)» // http://www.pravo.gov.ru

63 Cm.: C3 Pd. 1999. Ne 34. Cr. 4283.

4 Cwm.: Tlocranosrenue IMpaButensctBa PO ot 12 centsops 2008 r. Ne 673 «O
BHECEHNH U3MEHEHHI B HEKOTophle nocTaHoBieHus [IpaButenscrBa Poccuiickoii ®e-
Jepaliy 1o BOMPOCaM OLEHOYHOH AeATeNbHOCTH U NPU3HAHUM YTPATUBLIUM CH-
ny Ilocranosnenus IIpaButenscrBa Poccniickoit ®eneparu ot 20 aBrycra 1999 r.
Ne 932» // C3 Pd. Ne 38. Cr. 4313.

5 Cm.: C3 Pd. 2001. Ne 33 (u. 2). Cr. 3467.



B pe3yJIbTaTe M3MEHEHHHl B CaMOM OOBEKTe MO3HAHUS TEOPUH
npaBa’®). 3HaueHus MPABOBBIX TEPMUHOB, YUNUTHIBASI N3BECTHBIM
KOHCEPBAaTU3M U CTAaOMJILHOCTb, HYKAAIOTCSI B TIOCTOSIHHOM Ha-
YYHOM aHajlu3e, C TeM YTOOBl JOCTOBEPHO OTpakaTh CyTh Ipa-
BOBBIX SIBJIEHWH, CIOCOOCTBOBATh PA3BUTUIO HAYYHOM Oa3bl, 3a-
KOHOJIATeJIbCTBA U MTPABONPUMEHUTEIBHON MPAKTHKHY.

«OcymecTBieHre CyObeKTUBHBIX I'PAXIaHCKUX MPaB» U «UC-
NOJIHEHHE 0OS3aHHOCTE» MOXKHO PacCMaTpUBATh B HECKOJIBKUX
3HAYEHMAX:

a) KaK JesTHAS — ONpe/ieNieHHOe TOBeJeHre CyObeKTa (Iei-
CTBUSI WM Oe3/1eiicTBIE) B KOHKPETHOM U OMPe/IeIEHHOM COCTO-
SIHUY OOLIECTBEHHBIX OTHOLIEHHH, *KU3HEHHbIX PeaJlnii, HarpaB-
JIEHHOE Ha JOCTHXEHHE KEJIAeMOro I0pPUINYECKOro (popmalib-
HOTO) Y (PaKTUYECKOTO pe3YyJIbTaTa;

0) Kak 3aJI0)KeHHBIN B TTpaBe (0OSI3aHHOCTH) UTOT JeSITeTbHO-
CTH, T. €. JOCTUKEHNUE IOPUINYECKOU (ITPABOBOM) LIEJIH.

B crnenmainpHOl JIuTeparype, Ha Halll B3[JIsA[l, MHOIZIA CTPOro
HE pasrpaHUyMBAlOTCS MPEICTABJICHHbIE 3HAYEHUs paccMaTpu-
BAEMbIX TEPMHUHOB.

Hanpumep, HEKOTOpblE yUYEHBIE CUMTAIOT, YTO «4TOObBI YIO-
BJICTBOPUTH KOHKPETHBIH MHTEPEC (MMOTPEOHOCTB), KaK ITPABUJIO,
HEJO0CTaTOYHO TOJIbKO MPHOOpecTH cyObeKTHBHOE MpaBo. Heoo-
XOIUMO €ro OCYHIECTBUTb, T. €. JEUCTBOBATb OMNPEAEICHHBIM

% Cwm.: Bacunves A.M. ITpaBoBble KaTeropuu. MeTo0I0rn4ecKye aceKThl pa3pa-
OOTKHM CUCTEMbI KaTeropuii Teopuu mpasa. M., 1976. C. 187.



obpazom»®’. [IprBeieHHas 1UTaTa MPEACTaBIsAET COOOM KOHTa-
MUHAIUI0®, TOCKOJIbKY BBIPaXKEHHE «HEOOXOMMO OCYIIIECTBUTD
CYOBEKTHBHOE I'PakKJAHCKOE ITPAaBO» HECET B ce0e 3HAYCHUE UTO-
ra JiesiTeJIbHOCTH (ITPaBOMEPHOTO MOBeJIeHUsT) CYObEKTa, T. €. TO-
JIOKUTEJTLHOTO pe3yJibTaTa B pean3alii CyObeKTUBHOTO MpaBa,
a CJIOBOCOYETAHUE «IEUCTBOBATH OIPEJEJICHHBIM 00pa3oM» OT-
pakaeT Kak pa3 caM Mpoliecc (B IMMPOKOM CMBICIIE ITOTO CJIOBa),
JeSTEILHOCTD 110 OCYIIECTBIICHUIO CyObEKTUBHOIO MTpaBa.

WHoi pa3 Moj OCYIIECTBICHUEM TI'PaXKJIaHCKOrO IpaBa To-
HMMAaeTCsl CBOOOIHBI BBHIOOP CYOBEKTOM KOHKPETHOTO BapH-
aHTa TIOBEJICHWS U3 CYIIECTBYIOIIEH Yy HEro B CHIIy MpaBa Me-
pbl (0ObemMa) Bo3MoxkHOCTeR®. OcylrecTBieHne CyObEeKTUBHO-
IO TPaXkKJAHCKOTO MpaBa MpeCcTaBiseT cOOON He BBIOOP MoBejie-
HUS (3TO TOJBKO YacTh BO3MOXHOCTEH, 3aJI0XKEHHBIX B CyObeK-
THBHOM IIpaBe), a yKe camMo ToBeJIieHre CYOBbeKTa, B pe3yJibTaTe
KOTOPOTO Peain3yeTcsi 3TO MPaBo.

Bri6op cBOero noBeneHust B paMKaxX BhIPAKEHHBIX B CYOBbEK-
TUBHOM IIpaBe IMPABOMOYMIA MPEJCTaBIIsIeT COOOM BOJIEBOE pe-
IeHre cyobeKTa. DTO HEOOXOAMMOE YCIIOBHE ISl OCYIIIECTBIIe-

67 I'paxxgasckoe mpaBo. Yacts nepsast: YueOHuk pis By3os / ITox o6mr. pex. T.J.
Wnnapuonosoii, b.M. I'onrano u B.A. Ilnernesa. M., 2001. C. 48.

8 Konramunaums (mar. contaminatio — «CMeIlIEHUE») — CMEILeHUE IBYX WU
HECKOJIBKHMX COOBITHI MPH MX OIMCAHUH (OHO U3 MEPBIX 3HAYECHUH JAaHHOTO TePMH-
Ha). CMm.: CoBpeMeHHbIH cioBapbh MHOCTpaHHBIX ciioB: Ok. 20 000 cioB. 2-e uz., crep.
M., 1999. C. 304.

69 I'paxxmasckoe mpaBo. Yacts nepsast: YueOHuK s By3oB / ITox o6mr. pen. T.11.
Wnnapuonosoii, b.M. I'onrano u B.A. Tlnernesa. C. 48.



HUS TIpaBa JIMIA, U OHO MPEJCTaBIIsIeT COOON KBUHTICCEHIIUIO
IPUHIMIA AUCTIO3UTUBHOCTH.

Ha nHam B3r1s1/1, npy ONMCaHUM OCYIIECTBJIEHUSI CYyObEKTUB-
HOT'O TPaskIaHCKOTO TMpaBa MOPOi CMENIMBAIOTCS pa3Hble (Aaxe
TI0 CBOEH ITPaBOBOM NpHpojie) CyObeKTUBHBIC ITpaBa. Hampumep,
B.B. Koneitunkos nuiet: «Korga marepuanuzarms cyObeKTUB-
HOT'O MpaBa yXe OCYIIECTBJIEHAa U IpaxJIaHUH, o0Jajiasi, Harpu-
Mep, OIpeJesIeHHON COOCTBEHHOCTBIO, HCIIONb3YET ee, YIOBJe-
TBOPSISL TEM CaMbIM CBOW HYXK[bI, peasin3aiisi CyObeKTUBHOTO
1paBa JaHHBIM TPaXJAHUHOM... CBfI3aHA C YCTPAHEHUEM TeX
HEraTUBHBIX YCJIOBMM, KOTOpbIE MEIIAOT AajibHenen 3¢ dek-
TUBHOW MPAKTUUYECKON pean3allud yke MaTepuaTnu30BaHHOTO
CYOBEKTHBHOTO TIpaBa» .

Bo3Hukaer Bompoc: Kak MOMKET MPOMCXOOUTh pean3alus
CYOBEKTUBHOTO TIpaBa, €CIM OCYIIECTBIEHUE CYObEKTHBHOIO
npaBa yxke JOCTUIJIO CBOEH 1iesiu, IpaBo peanu3oBaHo? B npu-
BEJICHHOM TMpUMepe MpaBOMEpHOe MPHOOpETeHHe IpaBa CoO-
CTBEHHOCTHU Ha Bellb, B YACTHOCTH, IO TOMY WJIM UHOMY I'pax-
JaHCKO-TIPAaBOBOMY JIOTOBOPY — 3TO OCYIIECTBICHUE 00s13aTeThb-
CTBEHHOT'O CyObEKTUBHOIO IpaBa.

Korpa ke peub et 00 KCIITyaTallii UMYIIIECTBA, O MOJb30-
BaHWH, BJIQJIECHUU U PACTIOPSDKEHUU UM, peanu3yeTcs yxke JIpy-
roe CyObeKTHUBHOE I'PaKAAHCKOE MPaBoO, & UMEHHO BEUIHOE Ipa-
BO (mpaBO coOcTBeHHOCTH). [l03TOMY BBIpaKEHHE «peayn3a-
ISl YK€ MaTepraIM30BaHHOTO CyObEKTUBHOTO ITPaBa» MapajjoK-

0 Koneriuuros B.B. Vkas. cou. C. 15.



CaJIbHO U B PACCMATPUBAEMOM CIIy4ae TePsIET CMBICIL.

HeoOxonumo, Ha Hatl B3IJIs/1, OTMETUTD, YTO peasTi3anus Ofl-
HOT'O CyOBbEKTUBHOTO MpaBa BeueT 3a cOO0H (MOpol oueHb va-
CTO) BOBHMKHOBEHUE HOBOTO IpaBa WM MpaB y cyobekTa. Tak, B
COOTBETCTBHUM C JIOTOBOPOM KYIUIU-IPOJAKU MOKYMATe/lb UMEeT
npaBo TpeOOBaTh OT MpOJaBla NepeJadn eMy ToBapa ¢ CoOo-
JIeHUeM YCJIOBUI JoroBopa v TpeboBaHuil 3akoHa. I1o obemy
MIPaBUJy C MOMEHTA NEPeAayu BeIlM Yy MOKYIaTessi BOZHUKAET
MPaBO COOCTBEHHOCTH Ha JIAHHOE MMYIIECTBO, T. €. KaK TOJIBKO
OCYIIIECTBJIEHHE CYOBEKTUBHOTO T'PakIAHCKOTO IMpaBa JOCTH-
JIO CBOEH Liesu (peasin30Basloch), BOZHUKAET «HOBOE» IS JIUIA
rpakIaHCKOE MPaBO — MPABO COOCTBEHHOCTH.

JlaHHOE TMpaBWIO NEUCTBYET W OMpe/ieieHHbIM 00pa3oM Xa-
paKTepHU3yeT CYIIECTBOBAHUE JIOOBIX COIMATIBHBIX OTHOIIEHHUH,
YPEryJIMpoBaHHbIX IPaBOM, HE3aBUCUMO OT HX OTpacjeBOu
npuHagie) kHoctd. OHO pacrpocTpaHsieTcsl Kak Ha MaTepualib-
HO-IIPABOBBIE, TAK U HA MPOLIECCyaIbHblE OTHOIICHUSI.

Hanpuwmep, H.A. YeunHa, onuceiBas rpaxJaHCKUE MTPOLIEC-
CyaJIbHble MPABOOTHOIIEHUS, CYMTAET, YTO OHU «HAXOAATCS B
MOCTOSIHHOM JBMKEHMU, TaK KaK BO3MOXXHOCTb BO3HHMKHOBE-
HUSI KQXKJIOTO OTHOIIEHUsI OOYC/IOBJIEHA BOZHUKHOBEHHUEM, CY-
IIECTBOBAaHUEM WJIM MPEKPALIEHUEM APYIOro, MPeAIecTBYIOLIe-
r'0 eMy BO BpPEMEHH OTHOUIEHUS1, U CaMO 3TO OTHOILIEHHE, B CBOIO
ouepelb, IpeJoIpeessieT BO3MOKHOCTb BOSHUKHOBEHM S, pa3-
BUTHSI WIA NPEKPALICHUs] UHBIX CAMOCTOSITENIbHBIX MPOIECCY-



QJIBHBIX TTPABOOTHOINIEHHI» '!. AHAIOTUYHOE TIPABUIIO JICHCTBY-
€T U B TIPOSIBJICHUN YTOJIOBHBIX TIPOIIECCYaTbHBIX OTHOIICHUI /2.

Kak npaBuio, 171 TOCTHXEHU S OMPEJIEIEHHOTO TOOKUTE -
HOro 3¢ dexTa B 00IIECTBEHHOM KU3HU TIPABOBOE PETyIMpPOBa-
HUE «HE MOXET BO BCEX CIIyuyasix 3aBEPUIMTHCS peau3aluei oj-
HOTO MPABOOTHOIICHUSI, a HYXJIAETCS B 1IENU MOC/IeI0BaTE b-
HO CBSI3aHHBIX MEXJIy COOOH MPABOOTHOIIEHUI U UX pean3a-
u» 3.

Heobxoaumo paznuyath 1ienb (MAeaibHbI pe3yabrar, KOTo-
PBIM 3aJI0KE€H 3aKOHOJATEJIEM B IIPABOBOM HOPME) M PE3YJIbTAT
(kak (pakTUUYECKOE COCTOSIHME JIeJ1) OCYIIECTBIeHUs (peain3a-
1K) cyObeKTUBHOTO TipaBa. Llenbio ocyiecTBieHus CyObeKTUB-
HOT'O I'PaXJAaHCKOTO IpaBa sIBJISIETCS MOJTHASI peaTn3alius peo-
CTaBJICHHOTO JIMILy TpaBa, T. €., [I0 MHEHUIO MPABOBEIOB, ITO
(pakTHUeCKOE MCTIONIBb30BaHUE UMEIOIIETOCs Y JIUIIA TIpaBa u, CO-
OTBETCTBEHHO, BBITIOJIHEHUE OOSI3aHHOCTH, KOTOpasi KOPPECTIOH-
JVpyeT JaHHOMY TIpaBy 7.

Uro noHumarh noj (pakTUYECKUM HCIIOIb30BAaHUEM IPEIO-
CTaBJIeHHBIX MpaB? PaKTUUECKOE HUCMOIb30BAHUE, peaTn3alius
CYOBEKTHBHOTO TPaXKJIAHCKOTO TMpaBa CKJAIbIBACTCS U3 JBYX
JIEMEHTOB: (POPMAJIBHOIM COCTABJISIOIIEN, KOTOpasi (PUKCUPYET

" Yeuuna H.A. I'paxxpanckue npoueccyaibHsie oTHoweHus. JI., 1962. C. 56.

2 Cwm., Haripumep: Invkuno I1.C. CyITHOCTh COBETCKOTO YTOJOBHO-TIPOLIECCYATbHO-
ro npasa. JI., 1963. C. 21.

3 Anexcees C.C. Mexanmsm IIPaBOBOIO PETYJIMPOBAHUA B COLMATUCTUYECKOM TO-
cynapcrtse. C. 38.

" cwm, Harpumep: O6mas Teopusi cOBeTcKoro npasa. M., 1966. C. 250.



Ha0op (CxeMy, COBOKYITHOCTb, &JITOPUTM) AEUCTBUH WK Oe3/1ei-
CTBUSI, ¥ CYIIIHOCTHOU CTOPOHBI JAHHOTO MPOILIecca — CIIpaBeIn-
BOTO, MOPAJILHOTO JIEUCTBUS (Oe3/IeHCTBHS), OTPAXKAIOIIETO BbI-
MIOJTHEHUE HAJUIEXKAIErO U PeajibHOTIO.

C ToukM 3peHusi pesyibTara (MTOra) AAHHOW JEATENILHOCTU
JOJKHBI (PUKCUPOBATHCS HE TOJIBKO KOJTMYECTBEHHbIE MTOKa3aTe-
7, 00bEM pealM30BaHHOIO MpaBa, HO U aJeKBaTHOE COOTHO-
IIEHNE OCYIIECTBIEHHOTO C YTBEPAUBIIMMUCS B OOIIIECTBEHHOM
CO3HAHMU TPEJCTABICHUSMU O KOHEUHOM pe3yJibTare, O Kaye-
CTBEHHBIX U KOJIMYECTBEHHBIX MapaMeTpax MaTepuaJbHOTO WU
HeMaTepHasIbHOro OJiara.

dakTruecKkoe UCIOIb30BaHUE MPEAOCTABICHHBIX MTPAB JOJIK-
HO OBITh MPABOMEPHBIM, CAHKIIMOHHMPOBAHHBIM T'OCYIAPCTBOM,
T. €. HaJUJIeKaIMM Kak Mo CBoeu (popMme, CTPYKType AeCTBUM,
TaK M Mo CyTH”.

Oo6parumcs k gpyromy Bornpocy. Eciu B o01ieynorpedures-
HOM JIEKCUYECKOM 3HAYEeHUU CJI0BA «OCYIIECTBIICHHE» U «pea-
JIM3aIMs» PACCMATPUBAIOTCS KAK PABHO3HAUHBIE, TO B IOPUAU-
YEeCcKOH JMTepaType 3a4acTylo uX pasrpaHuduBaioT. [Ipu stom
(bopMynUpPYIOT HOBBIH, Kay3aIbHbIN, 3aBUCSIINI OT KOHKPETHO-
IO KOHTEKCTa CMBIC]I PACCMaTPUBAEMbIX CJIOB, BHOCSI TEM cCa-
MBIM QJIOTUYHOCTh U HEOOXOIMMOCTb JIOTIOJTHUTEITBHOTO Pa3bsic-
HeHUs, a (PaKTUIECKH — TIOCTPOEHKE HOBOTO CJIOBAPHOTO psifia.

Be3ycnoBHO, palloHaIbHOE Hauyajao B YTOUHEHUM TEPMUHOB

5 Cwm. raxxe: Basuur E.B. IIpoGnemMbl OCyIecTBIeHNsT CYObEKTHBHBIX TPaXIaH-
CKuX npaB B coBpemeHHoi Poccun // T'ocynaperso u npaso. 2008. Ne 2. C. 32-38.



€CTb, MU B TO XK€ BpPeMsl HeJib3s1 He BUJETh INMUPOKOrO HCIIOJb-
30BaHUSA JIIOAbMM 3THUX CJIOB B IIOBCEHEBHOM OOIILIEHUH, BCIIE/-
CTBHUE Yero MpHIaHue UM CHEeIUATLHOTO U YCJIOBHOTO 3HAUYEHUS
BCTPETHUT, CKOpPEe BCETr0, HEMPeoaorMble TpyaHOCTH. K ckazaH-
HOMY CJIelyeT I00aBUTb, YTO CIIOBOYNOTpeOsIeHHe ONpeesieT-
Cs1 HE TOJILKO CMBICJIOM, HO U CTUJIEM M3JIOKEHHUs "%, 3a KasKabIM
Ha3BaHUEM CKPBIBAETCS OIpe/ieJIeHHOE OOIIIeCTBEHHOE SIBJICHYE.
HenpaBuibHOe NOHMMaHWe Ha3BaHMI BJIeYeT 3a cOOOW Herpa-
BWJILHOE OTHOIIICHUE K JeHCTBUTEIILHOCTU, Yero HUKAK JOIyC-
KaTb HEIb3s1' /.

KakoBo COOTHOIIIEHVE IPUINIECKUX TEPMUHOB «peasTn3aIius
IPa’X/IaHCKOTO TIPaBa», «OCYIIECTBJIEHUE TI'PaXXIAHCKOIO Ipa-
Ba», «HETMOCPEJICTBEHHOE OCYILIECTBICHUE TI'PakKJIAHCKOTO Tpa-
Ba», «OCYIIECTBIIEHHNE HOPMBI T'PAXIAHCKOTO TPaBa», «OCY-
IIECTBJICHNE OOBEKTUBHOTO I'PaXkJAHCKOTO MPaBa» («OCYIIECTB-
JIEHUE T'PaXXJaHCKOT'O IpaBa B CYOBEKTHUBHOM CMBICJIE» ), «OCY-
IIECTBJIEHUE CYObEKTUBHOTO TPakKIAHCKOTO MpaBa» («peain3a-
U1 TPAXJAHCKOTO MPaBa B CYOBEKTHUBHOM CMBICIIE» ), «UCIION-
HEeHHe CYOBEKTMBHOIO IpaXKJaHCKOro IpaBa»? Kpome Toro, B
JIMTEpAType YacToO UCIOIb3YeTCsl BhIpaKeHUE «peain3aliis CTa-
Tel [TOro WM MHOTO HOPMAaTHBHO-TIPABOBOIO aKTa|» MpUMEHH-

76 Cm.: Tapxos B.A. T'paxaanckoe mpaBo. O6ias yactb: Kypc nexnuii. YeGokcapel,
1997. C. 93.

7T Cwm.: Tapxoe B.A. OTBETCTBEHHOCTH 10 COBETCKOMY I'pakJaHCKOMY TipaBy. Capa-
ToB, 1973. C. 144.



TEJIbHO K OMPE/IEIEHHbIM COITUAIbHBIM OTHOIIEHUSIM '8,

CHHOHMMOM CJI0Ba «OCYIIIECTBJIEHUE» SIBJISIETCS CJIOBO «pea-
m3aiys»®. B cBolo ouepeib «peasin3alivsi rpakaaHCKoro mpa-
Ba» M «OCYIIECTBJIEHUE TPakJIAHCKOTO MpaBa» — TaKkKe TePMHU-
HBl PaBHO3HAYHbIE, CHHOHUMUYHbIe. OJJHAKO OHU MOTYT UMETh
HECKOJIbKO 3HaueHuil. Tak, ucxoas 3 METOJOIOTMYECKUX 3aa4
MOXHO paccMaTpuBaTh OCYIIECTBIEHHE (peau3alliio) Tpax-
JIAHCKOT'O MpaBa B CaMOM IIIUPOKOM CMBbICIIE.

Bo-niepBbIX, Kak «IpeTBOpeHue OOIIero Mpeanucanusi B KOH-
KpETHBIE ICUCTBUS CyObeKTOB (00IIel BO3MOXXHOCTH B JICHCTBH-
TETBHOCTH)»%, T. €. Kak mporiecc, AefHCTBIEe MeXaHu3Ma MPaBo-
BOTO pEryJMpoBaHUs], & UIMEHHO MepeBo]] OOIIMX MpeInTICcaHui
IOPUINYECKUX HOPM B TO (haKTHUECKOE, peasibHOe TOBE/IeHNe
CyOBEKTOB, Ha KOTOpOE HaIlpaBJieHa BOJIsI 3akoHonares 8!, B ca-
MOM OOIIIEM BUJIE «3TO — AEUCTBUE MO3UTUBHOIO MpaBa» 52, «1pe-
TBOpPEHHE TpaBa B )KU3Hb» 53,

Bo-BTOpBIX, KaKk (paKTUYECKHIl UTOT TPABOBOIO PEryIMpOBa-
HUSI OOIIECTBEHHBIX OTHOIIICHUI — TIOBE/IEHH S CyOBhEKTOB OTHO-

8 Cwm., Hanipumep: Ceeunuxoea U.B. TIpaBoBble TapaHTHH MTpaBa COOCTBEHHOCTH Ha
3emJtio // IlpaBoBas nonutrka u npasosas xku3Hb. 2007. Ne 2. C. 67.

" Cm.: Tapxoe B.A. I'paxnarckoe mpaBo. O6mas gacts: Kype nexmmit. C. 248.

89 Maxcumenxo C.T. OcyIiecTBiIeHNE TPaXIAHCKUX TIPAB Y UCTIONTHEHUE 00SI3aHHO-
creii: [luc. ... kaHg. opun. Hayk. Caparos, 1970. C. 4.

81 Anexcees C.C. Obwmast teopus nipaa: B 2 1. T. II. M.: Opun. nur., 1982. C. 28.

82 Anexcees C.C. IIpaBo: a30yka — Teopust — (pUIOCOpUA: OMBIT KOMIUIEKCHOTO HUC-
cnenoBanus. M., 1999. C. 114.

83 Tam xe.



IIEHU, «B KOTOPOM BOILIOIIAIOTCSI TPEOOBaHUS U BO3MOXKHO-
CTH, cofiepKaIuecs B ipaBe» 34, [laHHbII UTOT SBJISETCS IOPUIH-
YeCKUM (PaKTOM, T. €. (PaKTOM peaibHOUM AEUCTBUTEIBHOCTH, C
KOTOPbIM HOPMBI [TpaBa CBA3BIBAIOT I0PUIMYECKHE TIOCIIEACTBUSA,
a COOTHOIIIEHME HA3BAHHBIX (DAKTOB U MPABOBBIX HOPM CTPOUTCS
1O TIPUHITUITY YaCTHOW OCHOBBI M OOIIEH MPEIITOCHUTKY JIBHIKE-
HUS TPAKIAHCKHMX IPABOBBIX OTHOIICHUI®,

B paccMOTpeHHBIX 3HAaUEHUSIX UCHOJIb3YIOTCSl TEPMUHBI «pe-
aJIM3aIvsl HOPMBI I'PakJAHCKOTO MTPaBa», «OCYIIIECTBIIEHUE 00b-
€KTUBHOTO I'PaXJIAaHCKOTO MpaBa» («OCYIIECTBIEHUE TPaXIaH-
CKOTO MpaBa B 00BEKTUBHOM CMBICIIE» ).

B Gosee y3kom 3HaU€HUHU TEPMUH «OCYIIECTBICHNE I'PaX1aH-
CKOTO MpaBa» pacCMaTPUBAETCS KAK CTaIusl pean3alliil HOPMbI
paBa KOHKPETHBIM CyOBEKTOM, T. €. peUb UAET UCKTIOUUTETHHO
0 peamM3alyy CyObeKTUBHOIO IPakJIAHCKOTO IpaBa (Tpax/IaH-
CKOro TpaBa B cyObeKTUBHOM cMbicie). [lonrBepxaeHuem 3to-
My SIBJISIETCSI UCIIOIb30BAHUE 3aKOHOAATENIEM IaHHOW TEPMHUHO-
soruv. IMEHHO B JaHHOM 3HAYE€HHWH STOT TEPMUH JaH B IOJIO-
keHusix cT. 9 'K PO. AHanornyHoe npuMeHeHue paccMaTrpuBa-
€MOr0 MOHATHS HaXOIWMM U B IPYrux craThsix — Kak B ['K PO,
TaK ¥ B UHBIX I'PaKAAHCKO-TIPABOBbIX aKTaX.

Hanpuwmep, 1. 2 cr. 1304 I'K P® miacur: «J1j1s1 BO3HUKHOBe-
HUsI, OCYIIECTBJIEHUSI U 3aIUTHl CMEKHBIX MpaB He Tpedyercs

84 Anexcees C.C. O6mas teopus npasa: B2 1. T. I. M., 1981. C. 303.

85 Cm.: Kpacasuuros O.A. IOpuguueckue akTsl B COBETCKOM I'PakJAHCKOM IIPaBe.
M., 1958. C. 28.



perucrpanys ux oObeKTa WM COOIOAeHNE KaKUX-THMO0 WHBIX
popmanbHOCTEW».

Jpyriumu coBamMu, B OObEKTUBHOM I'pakAaHCKOM ITpaBe Mpo-
SIBJISIETCS OOBbEKTHBHASI CBOOO/A, a B OCYILECTBICHUU CyObeK-
TUBHOTO T'PaXKJIAHCKOTO IMpaBa — CyObEKTUBHAs CBOOOMA JIMY-
HocTu®. OcyliecTBieHne CyObeKTUBHOTO MpaBa W UCIIOHEHNE
CYOBEKTUBHOW OOS3aHHOCTH — 3TO (DAKTHUECKOE TIPAaBOMEPHOE
TIOBeJICHUE, MCTIONTHeHHe (COOITIo/IeHre, UCTIONb30BaHUE) PaBO-
BBIX HOPM, SIBJISIONIEECS OMHUM M3 BHJOB peasu3alliid HOPM
0O0BEKTHBHOTO MpaBa®’.

He cremyer cMmermBarh MOHSATHS «OCYIIECTBIeHHE (peau-
3aIMsi) TPakJaHCKO-TIPABOBBIX HOPM» M «OCYIIeCTBIIeHUe (pe-
anm3aiysi) CyObeKTUBHOTO IpaIaHCKOTrO MpaBa». [laHHbIE TIO-
HATHUS HAXOIATCS B OMHOM KaTeroprajibHoM psiny. Ecim mepBoe
MIOHATHE MOXHO PACCMOTPETh C METOIONIOTMUYECKON TOUKH 3pe-
HMS KaK UTOT, MPOsIBJICHHE OOINEero MmpaBujia MoBeAeHHs B 00-
IIIECTBEHHBIX OTHOIICHUSIX, B JIOCTHKEHUU TOW WJIK MHOM COLIU-
QJIBHOM eI, MaTePUAIbHOTO JTMOO HEMaTepPUATBHOTO Pe3yIIbTa-
Ta, T. €. KaKk Oosiee OOIIyI0 KaTeropuio Mo OTHOIIEHUIO K TIOHS-
THIO «OCYIIIECTBIICHUE (peanu3aliusi) CyObeKTUBHOTO I'paxkIaH-
CKOTO TIpaBa», TO CMEIIICHUE JaHHBIX MOHSTUI HE B TIOJHON Me-
pe OIpaBIaHHO.

86 om.: Cokypenxo B.T'., Casuuras A.H. TIpaBo. CBo6oma. PaBeHcTBo. JIbBOB, 1981.
C.93.

8 Cm.: IMpo6nemsl Teopuu rocynapcta u npasa. M., 1987. C. 239; Teopus rocy-
napcrsa u nipasa. M., 1987. C. 402.



Tak, A.A. CeperHuk muieT: «CyObeKTbl I'paXkIaHCKOTO
MpaBa, UCTIOJIb3Ys MTPEJOCTABIEHHbIE UM BO3MOXKHOCTH, PeaJin-
3YIOT 00bEKTHBHOE IPABO [BbIJIC/IEHO MHOIO. — E. B.] B OCHOB-
HOM ITyTe€M COBEpIIIeHH s CIIEJIOK U IOPUINIECKUX MTOCTYIKOB, CO-
3/1aBast TEM CaMbIM IS ce0s1 CYObEKTUBHBIC MpaBa M 00sI3aHHO-
cTI»®8,

JleficTBUTEILHO, CyOBEKTUBHBIC IpaBa, CO3JaBaeMble JICH-
CTBHSIMU JIWI], TPAJAUIIMOHHO TIOHUMAIOT JIUIITH KaK CIOCo0 pea-
JIM3AIIK TIO3UTUBHOTO TpaBa®. «Takoi mogxox crpamaeT orpa-
HUYEHHOCTBIO, TTOCKOJIBKY UCKJTIOUaeT U3 chepbl pacCMOTPEHHUS
MIPOIIECC MPUHATUS U pean3allii TPakAaHaMU U OpraHu3aIlu-
SIMU PeleHU! 10 CO3JJaHUI0 COOCTBEHHBIMU JEUCTBUSMU CYyOb-
EKTUBHBIX TPaB M IOPUIUIECKUX 00SI3aHHOCTEH» .

Ha nam B3m1s1, CyOBEKTHI TpaBa peaan3yloT He OOBbEKTUB-
HOE, a CYOBEKTHBHOE MpaBo. JIMIIO 1O Onpe/ie/ieHuIo He MOXET
peam3oBaTh OOBEKTUBHOE TIPABO: B MIHOM ClTy4yae OOBEKTUBHOE
MIPABO CJIMBAETCS C CYOBEKTUBHBIM ITPABOM, UTO OYJIET MpecTaB-
JIATh COOON KOHTAMHUHAIHIO, T. €. OOBIYHOE CMeITIeHUe TIOHATHI.

Hopwma mpaBa siBisieTcsi OOIIMM MPABUJIOM TOBE/ICHUS, TIO-

88 Cepgemnux A.A. IlpaBonpuMeHeHUe B IPakIaHCKO-IIPABOBBIX JOTOBOPax 110 OT-
gyxaeHnio umymectsa. Caparos, 2005. C. 36. Cm. takxe: On dgice. [Tpodnemsl npu-
MEHEHHsI TPakJaHCKO-TTPAaBOBBIX HOPM B JJOTOBOpAX MO INepeiade MMYINecTBa B co0-
CTBEHHOCTh: ABTOped. AUC. ... A-pa topuf. Hayk. KpacHonpap, 2006. C. 8.

89 Tyeuncxuii b.M. T'paxJaHCKO-TIPABOBBIE CPE/ICTBA B XO3UCTBEHHBIX OTHOIIEHU-
ax. M., 1984. C. 72.

%0 Ilyeunckuii b.1. I'paxJaHCKO-TIIPABOBBIE CPE/ICTBA B XO3SIMCTBEHHBIX OTHOILIEHU-
sax. C. 72.



TOMY OHa He MOKET MCcUeprarh BCEX BO3ZMOXKHBIX MPOSIBICHUN
cyowsekTrBHOTO TipaBa’!. CyxaTh 00beM HOPMBI ITpaBa 10 0O0be-
Ma cyObEeKTUBHOIO MPaBa, CTABUTh MX HA OJVH CUCTEMHbII ypo-
BeHb (DYHKIIMOHUPOBAHUSI — 3HAUUT YIIPOILATh CTPYKTYPY U JIeHi-
CTBUE MEXaHM3Ma MTPABOBOTO PEryJIMpPOBaHUS, IPU3HABATH BCE-
oObemuTIoNIee (TOTAIBbHOE) TPaXJAHCKO-TIPABOBOE PETYIMPOBa-
HHe OOIIeCTBEHHBIX OTHOIIICHUT.

«Hopma mpaBa cama no ceGe He AedcTBYeT. 3a0KeHHbIE B
HOpMax OOBEKTUBHOIO TMpaBa BO3MOKHOCTU IMPEBPAINAIOTCS B
peasibHble, KOHKPETHbIE BO3MOKHOCTU U MPUTS3aHUS MOCPEa-
CTBOM IOpUIMYECKUX (PAKTOB U, IIPEXkJ]E BCEro, BOJEBBIX [Eii-
CTBUI CYOBEKTOB, B pe3yJibTaTe 4ero U BO3HUKAET CYyObEKTHUB-
Hoe MpaBo»’2. Takum oOpa3om, HOpMa IMpaBa, MPABOCYOBEKT-
HOCTb U IOpuAnYecKre (PaKThI (B MEPBYI0 OYEPEdb JEUCTBUA U
6e3eiicTBie CyOBEKTOB) B COBOKYITHOCTH B TpeOyeMOM coueTa-
HUM (KOH(UTypaIyu) sIBJISIIOTCS OCHOBAaHUEM BO3HUKHOBEHUSI
CYOBEKTHBHBIX MTPaB U CYOBEKTUBHBIX 00SI3aHHOCTEH.

A.A. CepBeTHuK npuBOAMT npumep: «Peammsanms oObek-
TUBHOTO ITPaBa U, B YACTHOCTH, ITPABOBBIX HOPM, 3aKPETUISIOIINX
BO3MOXXHOCTh BO3HMKHOBEHUSI, U3MEHEHHUsI UM MpeKpalieHust
MPABOOTHOLIEHHUS (HAIPUMEDP, 3aKJIIOYEHHUE JIOTOBOPA), — ITO HE
NPEANOChIIKA, HE CTausl IPETBOPEHHUs MIpaBa B KU3Hb, A yke

T Cm.: Bpamyce C.H. O nipeenax ocyllecTBICHUs TPakIaHCKUX ripas // 3BecTust
By30B. [IpaBoBenenue. 1967. No 3. C. 80-81.

92 Bapunoe H.A. IMpoGrnemsl obecrieyeHnst CyOEKTHMBHOTO MTpaBa IpakJaH Ha yao-
BJIETBOPEHHE NMYIIECTBEHHBIX TOTpedHOCTel // TIpodnemsr obectiedeHns CyObeKTHB-
HBIX IIpaB B coBpeMeHHo# Poccuu. Bonrorpag, 2001. C. 71.



COCTOSIBIIIASICS peasIi3alidsi HOPMBI ITpaBax» .

B nmanHOM ciy4ae 3akyIloueHue IpakJaHCKO-IIPAaBOBOTIO CO-
IJIallleHs1 — 3TO He peaiu3alivsi HOpMbl IpaBa, a OCYIIECTBJIe-
HUe (peanu3aliysi) Ipyroro cyObeKTMBHOIO MpaBa — Ipapa Ha 3a-
KJIIOUEHUE JIOrOBOPA, BO3HUKIIETO U3 COBOKYIHOCTU I0pUIMYE-
CKMX OCHOBaHMIA: IIPABOCIIOCOOHOCTH, HOPMBI ITPaBa, I0pUIYe-
CKH 3HAUMMBbIX (PaKTOB, B TOM YMCJIE TaK HA3bIBAEMbIX CEKYH/1Ap-
HBIX ITpaB. B cBolo ouyepespb, OHO Takxke (POpMUPYET WIIM MOKET
opmupoBaTh (B 3aBUCUMOCTH OT COAECPXkKAHUSI IOTOBOpA) YXke
WHbIE CyObEKTUBHBIE TIPaBa U CyObEKTHBHBIE O0SI3aHHOCTH.

«O0beM CyObEKTUBHBIX TIPaB M IOPUIUIECKUX 00s3aHHOCTEN
CTOPOH JIOTOBOPa HE TOXJIECTBEH COAEPKAHUIO JIOTOBOPHBIX MH-
CTUTYTOB, OH BCEI1a 3HAUUTEJIBHO IIUPE U B PEIIAIOIIEH CTENEeH!
3aBUCHUT OT COTJIACOBAHHOTO BOJIEU3BSIBIICHUSI CTOPOH» 4. Kpome
TOTO, «3aKOH YKa3bIBaeT HA BO3MOKHOCTh BOSHUKHOBEHUSI CyO'b-
eKTUBHBIX MPaB U IOPUIUYECKUX O0S3aHHOCTEN U3 JIOTOBOPOB,
BOOOIIIE HE MPETYCMOTPEHHBIX 3aKOHOM» .

CoBepIlieHHO CIpaBelIMBa MbICIIb, BbickazaHHas H.M. Mary-
30BBbIM:

«OO0DbEeKTUBHOE TIPABO HE MOXKET OBbITh PEaIM30BAHO MHAYE,
KaKk uepe3 cy0beKTHBHOE MPaBoO [BblIeleHO MHOK. — E.B.],

93 Cepsemnux A.A. TIpoGnembl IPUMEHEHHUsI TPak JAHCKO-IIPABOBBIX HOPM B JIOr0O-
BOpax II0 Iepeiaye UMYIIECTBA B COOCTBEHHOCTb: ABTOped. [MC. ... J-pa IOpH]. Ha-
yk. C. 8.

o Iyeunckuii b.1. Teopus 1 pakTUKa JOroBOpHOro peryivposanus. M., 2008. C.
186.

9 Tam xe. C. 23.



a MocjeJHee He MOXKET IMOCJIeJOBATENIbHO OCYIIECTBIISITHCS, UC-
NOJIL30BAThHCS O€3 OMOPHI HA MO3UTUBHOE. B 3TOM IMaiekTuka ux
B3aMMOCBSI3U, HEBO3MOXHOCTb CYITIECTBOBAHUS IPYT Oe3 Apyra,
BHE B3aUMHOH KOppeNsIuu, MO0 3TO OPraHuvYeckoe eIUHCTBO
JIBYX TTOACHCTEM» .

MoxHO paccMOTpeTh 0003HAYEHHYIO MPOOJIEMYy U C JIPyrou
croponbl. B coorBerctBuM co cT. 8§ 'K P® rpaxkaanckue npa-
Ba 1 00SI3aHHOCTH MOTYT BO3HMKATh HE TOJBbKO M3 OCHOBAHWIA,
MPEYCMOTPEHHBIX 3aKOHOM Y MHBIMH NPABOBBIMHU AKTaMH, HO
TaK’Ke U3 JEVCTBUN IPAKAAH U IOPUIAYECKHX JIUL], KOTOPBIE XOTS
Y HE MPEeyCMOTPEHbl HOPMAaTUBHBIMU ITPABOBbIMY aKTaMH, HO B
cuity OOIIMX Haval v CMBICTA TPakJIaHCKOTO 3aKOHOJATENILCTBA
MOPOXIAIOT TPakIaHCKKE TTPaBa U OOSI3aHHOCTH.

Ecnu rpaxgane v (MaM) I0pUANYECKUE JUIA YCTAHABIUBAIOT
B OTHOIIIEHUH JIPYT JApyra MpaBa U 00sS3aHHOCTH, HE MPEAyCMOT-
PEHHbIE HOPMAMU IIPaBa, TO O KAKOH yKe COCTOSIBILIENCS pean-
3allii HOPM OOBEKTHUBHOTO TTpaBa MOXET UATH peub? bonee To-
r0, OJIH U3 BEyIINX pa3pab0OTIYMKOB TEOPUU IIPABOBBIX CPEICTB
B./. IlyruHCKMi1 OTMEYaeT TaKOW Ba)KHbI MPU3HAK MPABOBBIX
CPEACTB (0roBOPOB), KaK MX HEHOPMaTUBHOCTb. CyThb €ro 3a-
KJIIOYAaeTCss B TOM, UTO «COMAEpKaHWE U TMOPSIOK MPUMEHEHUS
CPEICTB B PELIAIIIEN CTENEHU OIPENEseTCsl HE HOpMaMU Mpa-
Ba, a COIVIACOBAaHHBIM BOJICU3bSIBJICHUEM CYObEKTOB, BHIPAOAThI-
BaeMbIM B OOIIIMX T'PaHMIIaX MTPABOBOU JO3BOJIEHHOCTH» *7. B OT-

% Mamysoe H.H. Axtyasnbable TpoOiemMsl Teopru mpasa. Capatos, 2003. C. 432.
o7 Iyeunckuii b.1. Teopus v npakTuka goropopHoro perynipoBanus. C. 187.



HOILIEHUM HEMIOCPEACTBEHHO I'PAKAAHCKO-ITPAaBOBOIO JIOrOBOpA:
«...HEHOPMHUPOBAHHBIE YCJIOBUSI, OyIIyUuH OIpe/esisieMbl MHTEpe-
CaMu M peabHbIMUA BO3MOKHOCTSIMHM CaMUX CYOBEKTOB, 0Opa-
3yI0T HauOoJiee 3HaYMMYIO YacTh B COAEPKAHUM JJOTOBOPA, J10-

cTuras 4/5 ero oobema»’®. Takum 0Opa3oM, JIOTOBOP SIBJISICTCS
CaMOCTOSITEJILHBIM CPEJICTBOM IPABOBOT'O PEryJIMpoBaHusl. AHa-
JIOTUYHO JIeJI0 OOCTOMT ¥ C JIPyTMMH TPABOBBIMU CPEJCTBAMMU:
MepaMy JOrOBOPHOM OTBETCTBEHHOCTH, ONEPATUBHOTO BO3/EH-
CTBUS$1, CAMO3AIIUTHI K JIP., KOTOPBIE MPEyCMaTPUBAIOTCS U TTPU-
MEHSIIOTCSI BO B3aUMOOTHOIIIEHUSIX CYOBEKTOB IO UX YCMOTpe-
HUIO, B OTpe/ie/IsIeMbIX MU TIapaMeTpax U mopsiake *.

[lo Hammemy MHEHUWIO, HOpMa TpaBa yCTAaHABJIMBAET OCHOBA-
HMSI BOBHUKHOBEHUsI CYOBEKTUBHBIX MTPaB M 00sS3aHHOCTEH.

B yacTHOCTH, €C/T UMEIOTCS OPUANIECKUE TIPEIIOCHIIKY, TO
BO3HUKAET CyObEKTHBHOE MPABO Ha 3aKJII0UeHre 10roBopa. «I1o
CBOEH I0PUANYECKON MPUPOJEe OHO OTHOCHTCS K YHCIY TaK Ha-
3piBaeMbIX Gestaltungsrecht, T. €. IpaB, cojiep)XKaHUE KOTOPHIX
CBOAMTCA K 0Opa30BaHMIO JPYroro mpasa (IIpaBa Ha IMPaBOOO-
pa3oBaHKe), YTO B KAKOH-TO Mepe CONMKAET ero ¢ dJIeMeHTa-
MU TIpaBoCIiocoOHOCTH» ', Bo3HMKaeT npaBooTHOIIEHNE, HO He

%8 Tam xe. C. 186.

% Iyeuncxuit b.1. Teopus u npakTuka aoropopHoro perynupopanusi. C. 181-182.

100 ¢ npuMepy, uMeHHO Takum obpaszom FO.K. Tosncroit xapakTepusyeT CyObeKTHB-
HOE MpaBo Ha mpuHsATHe HacieactBa. CMm.: Toacmoii FO.K. OO01ye nonoxeHus o Ha-

cnepoBanny // I'paxxparckoe paso: Yue6ruk. Y. 111/ IMox pen. A.I1. Cepreesa, }0.K.
Toncroro. M., 1999. C. 514.



BEIIIHOE WJIM 00S3aTeIbCTBEHHOE, a OpraHMU3alMOHHOEe (B KO-
TOpPOE BKJIIOYAIOTCSI U IOPUIUYECKUE TPOLIETYPhI), B COOTBET-
CTBUU C KOTOPbIM HUKTO HE BIPaBE CO3/1aBaTh IMPETISITCTBUS K 3a-
KJIIOYEHHIO JoroBopa. OpraHu3alMoHHOE MTPaBOOTHOIIEHHE T10
CBOEH NIpUpoJIe ABJISAETCS aOCOMOTHBIM MTPABOOTHOIIIEHUEM, TIO-
CKOJIBKY yITPaBOMOYEHHOMY JIMITy TPOTHBOCTOUT HEOTPE/Ie/ICH-
HBII 110 CYOBEKTHOMY M KOJIMUECTBEHHOMY COCTaBY Kpyr 00sl-
3aHHBIX JIUII.

Peanu3anys cyObeKTMBHOTO IIpaBa Ha 3aKJIIOUEHHUE JOrOBOpa
(kaK mporiecca, a He UTora AesITeIbHOCTH), TI0 CYTH, TIPE/ICTaB-
JIsieT coOO0M MOPS/IOK 3aKJIIOUEHHS JIOTOBOPA, T. €. «IPOLEIypY,
TIOCJIe/IOBATEIbHOCTh COBEPINICHU T ISUCTBHIA, HEOOXOTUMBIX TSI
3aKJIIOYEHUs] JOTOBOPa TeM MJIM MHBIM criocoOom» 01,

JlaHHOEe OpraHM3alMOHHOE MPABOOTHOIIIEHUE SIBJISETCS TEM
HETOCPEICTBEHHBIM CBS3YIOIIMM 3BEHOM MEX Iy HOPMOW ITpaBa
Y BOBHUKHOBEHUEM TPAMIIMOHHON (ITPU3HAHHON) pa3HOBHUTHO-
CTH MPABOOTHOIIECHUS, BEIIIHOTO MUJIU 00SI3aTe/IbCTBEHHOTO.

Takum 0Opazom, camo 1o cebe, T. e. 6e3 TOCpeICTBa CYObeK-
TUBHOTO TIpaBa, 0OEKTHUBHOE MTPABO PEaM30BaThCSI HE MOXKET.

Ha naim B3m1s1/1, HOpMa 1paBa He U3MEHSIeTCS] M «He Tpora-
JaeT», 3TO «CTaTUYHAs» KAaTeropus B CMbIC/IE HEU3MEHHOCTH €€
CTPYKTYpPHI M cofepxaHusi. VI3MeHUTbCs MO0 OCYIIeCTBUTHCS
(peaym3oBarthbCs), T. €. JOCTUTHYTh TOTO MOMEHTA, KOrja Ipa-
BO OBUIO «HCIIOJIb30BaHO», a 3HAYUT, «HMCYeprajio» ceds, CBoe
Npe/IHa3HAuYeHUE, MOXKET TOJIBKO MPABO CYOBEKTUBHOE.

101 Iyeunckuii b.1. Teopus v npakTuka goropopHoro perynuposanus. C. 159.



Eciu vcxonuTh U3 CyKJIEHUs, UTO HOPMa IIpaBa peau3yeT-
Csl, TO JIOTMKA PacCyKJIEHUsI HaC IMPUBEAET K TOMY, YTO U APyTye
I0pUNYECKHUE MPEANOCHUTKY (HApsI Ly C HOPMOM IpaB) — IOPUIU-
Jyeckue (PakThl ¥ MPABOCYOBEKTHOCTh — PEATU3YIOTCS. DTO MPH-
BeZIET K MapaJOKCaIbHOMY 3aMKHYTOMY KPYTY peain3alii BCex
paccMaTpUBAEMBIX IMPABOBBIX SIBJICHUI HA TOW WM UHOW CTaIUU
CBOETO JICUCTBUS B KAUECTBE JIEMEHTOB €IMHOIO MEXaHU3Ma U K
CMEILEHHIO TIPABOBBIX MOHATHUI OJHOIO KaTErOpUajIbHOTO Psijia.

OnHO U3 OCHOBaHW (TIPEAIOCHUIOK) BOSHUKHOBEHUSI CyOb-
eKTHBHOTO TIpaBa — HOpMa TipaBa. Peann3oBaHO cyObeKTUBHOE
NIPaBO WJIM HET, UCIIOJIHEHA OOS3aHHOCTh WJIM HE UCIOJHEeHA —
HOpMa MpaBa OCTAETCS HEM3MEHHOW, OHAa HE yTPauuMBaeT CBOM
CMBICJT I aKTYaJIbHOCTh, TO3TOMY T'OBOPUTb O pead3aliiyd HOP-
MBI TTpaBa B TOM WJIM MHOM M3BECTHOU (POpPME — MPUMEHEHUEM
WY OCYIIECTBJICHUEM (WU CTIOCOOAMM: UCTIOIHEHUEM, UCTIONb-
30BaHUEM) — WIM O YACTUYHOM peayin3aluuu (HEOCTaTOYHOU U
T. J.) MOXHO TOJIbKO YCJIOBHO, C TOYKU 3PEHUSI METOHOJIOTHYE-
CKOM.

Ha wam B3misii, HOpMBI TIpaBa He peamM3yloTcs CyObeKTa-
MU TpaBa, Oy/ib TO rOCYIapCTBEHHbIE UM MHbIE BJIACTHBIE Opra-
HBI JTUOO WHBIE CYOBEKTHI IIPaBa; HOPMBI IPaBa PACIPOCTPAHSIOT
CBOE JICWICTBUE HA TIPEJyCMOTPEHHbIe OOIIECTBEHHbIE OTHOIIIE-
HUSI, B KOTOpbIE BCTYMAIOT T€ UJIM UHbIE YKa3aHHbIE B IPABOBOM
HOpMe Juia. [pyruMu ciioBaMu, HOPMbI ITpaBa SIBJISIOTCS MPeJ-
MOCBUTKAMHU BO3HUKHOBEHUSI CYOBEKTUBHBIX MTPaB U OOS3aHHO-
CTEHN.



CyObeKTUBHOMY TpaBy CBOMCTBEHHA CMEHA €ro COCTOSIHUMA,
KOTOpasi MMMaHEHTHa Tpolieccy (CTaausiM) OCYIIECTBICHUS
npaBa. MlHas nmpupoa y HOpMbI IipaBa: OHa BCEr/ia CTaTUYHA.

OOpaTnMCcsl K COOTHOIIIEHUIO IPYTUX KaTeropuid. BeipaxeHus
«OCYIIIECTBJIEHNE CyObEKTUBHOTO I'PaXkJAHCKOTO TIPaBa» U «HC-
MOJIHEHWE CYObEKTUBHOTO TPAXJIAHCKOTO TMpaBa» — TAKKe UC-
KJIIOYMTENILHO OJTM3KHE 10 CBOEMY 3HAYCHUIO TEPMHHBI. BbI3bI-
BalOT OOJIBIIOE COMHEHHWE CYXIeHHS TeX aBTOpoB!'?%, koTopsle
BBICKA3bIBAIOT HEOOXOIMMOCTh M BO3MOXKHOCTh pa3rpaHUYUTh
CBSI3aHHbBIE C JAHHBIMU TEPMHUHAMU TMOHSTUSI. DTOTO HE CIIe/Ty-
eT JieJIaTh, IOTOMY YTO CJIOBO «UCIIOJTHEHHE» HOMHHATHUBHO JIM-
00 BBIpAXaeT «OCYIIECTBICHNE», «ITPETBOPEHUE YerO-T00» 193,
00 MOKa3bIBaeT BHITIOJIHEHUE TPeOOBaHMU S, JOCTHKEHHE HE00-
XOOUMOT0. B OTHOIIIEHNY I0PUIUIECKOTO CMBICTIA CIIOBA «UCTION-
HEHHUE» TPeAebHO JJAKOHMYHO Bbickazainca .. I'pumm: «HUc-
TMIOJIHEHHE €CTh JOCTaBJICHUE JOIKHOIO» %4,

Takum 00pa3oM, HEOOXOAWMMO pPacCMATPHBATh BBIPAKEHHUS
«OCYIIIECTBJIEHNE CyObEKTUBHOTO I'PaXJAHCKOTO TIPaBa» U «HC-
NOJIHEHWE CYOBEKTHBHOTO TPaKJIaHCKOTO MpaBa» KaK CUHOHM-
Mu4Hble. B MHOM ciiyyae ¢paza «UCIHoHEHHE CYObEKTUBHOIO
IpakJJaHCKOTO MpaBa» BHINISIIAT MapaJOKCAIbHOM (IIPOTUBOPE-

102 w1 K wroram JMCKYCCUM O IPUMEHEHNU HOpPM coBeTCKoro rpasa // CoBerckoe
rocyaapcTBo ¥ mmpaso. 1955. Ne 3. C. 49.

103 O Anexcandposa 3.E. CloBapb CAHOHUMOB PYCCKOTO si3blKa: [IpakTrueckuii
cripaBoynuk: Ok. 11 000 cuHoHum. psnoB. 11-e uzn., nepepad. u pom. C. 166.

104 1 pumm /./]. Jlekuym no norme pumckoro npasa / [log pea. u ¢ npenuci. B.A.
TomcunoBa. M., 2003. C. 352.



YHUBOM), MIOTOMY YTO CJIOBO «HCIIOJJHEHHE» XapaKTepU3yeT CO-
CTOSIHME CyOBEKTa IO BBIIOJHEHUIO OOS3BIBAIONIETO TIPABOBOTO
NIpe/INMCaHusI B OTHOIIICHUHY K CBOEH 00SI3aHHOCTH (IOJI)KHOE), a
HE K CYObEKTHBHOMY TIPaBy.

B nienom, monBosi UTOTM M3JIOKEHHOMY MaTepuany, MOKHO
0003HAYUTH CJIEAYIOIINE KOHIIETITYaIbHbIE ACTICKTHI.

Bo-niepBbIX, MpH XapakTepUCTHKe CYOBEKTUBHOIO TpaBa Iie-
JIecOOOpa3HO pa3inyaTh BUAb CYOBEKTUBHBIX MPaB MPUMEHU-
TEJILHO K UX OTPAC/IeBOM MPUHAJIC)KHOCTHU. [TOCKOIIBKY OfTHA OT-
paciib mpaBa OTIMYAETCs OT JAPYTod MPeJMeTOM U METOJIOM pe-
I'YJIMPOBAHUS COIMAIbHBIX OTHOIICHUH, a TaKXkKe XapaKTePHbIMU
(pyHKIMAMU ¥ TIPUHIIUTIAMH, TO U CYOBEKTUBHBIE MpaBa OyayT
UMETh CBOU KOHCTUTYHpYIOIIHe crienuduueckue ueptol. CTpyK-
TYpHBIE JIEMEHThI CYOBEKTUBHOTO TpaBa JOJIKHBI OBITh aJIeK-
BaTHBI OTPACIICBOMY XapaKTepy peryJrpyeMbIX OOIeCTBEHHBIX
OTHOIIIEHU.

Bo-BTOpBIX, €clii OOBEKTHMBHOE MPABO HAXOOWTCSA B CTATH-
K€ U TIO OMpEJIeNICHNI0 He MOXeT ObITh B JMHAMHKE, TO CyOb-
EKTHBHOE MPABO C MOMEHTa CBOETO BO3HUKHOBEHUSI HAXOUTCS
B COCTOSIHMM WCKJIIOUUTEBHO cBoell peanm3anuu. CyObeKTHB-
HbIe TIpaBa, MPABOOTHOIIEHUs OMOCPENYIOT OOBEKTUBHYIO pe-
QJIBHYIO JEHUCTBUTEIFHOCTh, COCTOSIHUE TIOCTOSTHHOTO JIBUKEHUS
oBelecTBIIcHHOW Matepun. Clie/IoBaTesIbHO, OHHM TaKKe MOCTO-
STHHO U3MEHSIOTCS B CoAiepKaTeIbHOM (CTPYKTYpPHOM), (DYyHKIIH-
OHAJILHOM M BPEMEHHOM KauecTBe. B CBsI3U ¢ 3TUM CyOBEKTHUB-
HbIE MPaBa OCYIIECTBIISIOTCS W PEAM3YIOTCSI C MOMEHTAa CBOETO



BO3HMKHOBEHUSI Y KOHKPETHOTO JIMIIA.

CraTtuku OCyIIecTBICHUS CYOEKTUBHBIX MPAB Y UICTIOTHEHU ST
00s13aHHOCTEN, MTPABOOTHOIIIEHUH (COCTOSIHUSI OTHOILIEHHUI), TIO
CYTH, He CYIIIEeCTBYET, TI03TOMY MOJOO0HAS XapaKTepPUCTHKA TTpa-
BOBBIX OTHOIIIEHU MOXET PacCMaTPUBATHCS JIUIIb YCJIOBHO, IS
pelieHust OnpeieIeHHbIX METOJOIOTMYECKUX, YUeOHBIX, UCCIIe-
JIOBaTeJIbCKUX 3a/ad.

B-TpeThux, «ocyiecTBiieHHe CyObEKTUBHBIX T'PakKIaHCKUX
IIpaB» M «UCIIOJIHEHHE 00S3aHHOCTE» MOXKHO pacCMaTpPHBATh B
HECKOJIbKMX 3HAYEHUSIX:

a) Kak JiessHUusI — OnpeJesieHHOe TMoBeieHne cyOobeKkTa (Jiei-
CTBWSI UM Oe3/IefiCTBHE) B KOHKPETHOM M OITPeIcIEHHOM COCTO-
STHUM OOIIECTBEHHBIX OTHOIICHUH, ’KU3HEHHBIX peajIvid, HalpaB-
JIEHHOE Ha JOCTHKEHUE KEIaeMOro IpUANYEcKoro (popmab-
HOTO) Y (paKTUYECKOTO pE3YJIbTaTa;

0) KaK 3aJI0)KeHHBIN B TIpaBe (00S3aHHOCTH) UTOT JAeATeIbHO-
CTH, T. €. IOCTHKEHHE I0PUINYECKON (TTPAaBOBOM) LIEJH.

B-deTBepThIX, 1eJIbI0 OCYIIECTBIICHUS] CYOBEKTUBHOTO T'PaX-
JTAHCKOT'O TpaBa SIBJISIETCS TMOJHAsl peain3alus MpeJoCTaBiIeH-
HOTO JIUIy TTpaBa. PakTHYECKOe UCTIONIb30BaHUE CYObEKTUBHOTO
IPaXXJaHCKOrO IMpaBa CKJIAJbIBAETCS U3 ABYX JIEMEHTOB: (hOp-
MAaJIbHOM COCTaBJIAIOLIEN, KOTOpasi (PUKCUPYET COBOKYITHOCTb 1
QITOPUTM JEUCTBUI WU Oe3/IeNCTBUSI, U CYIITHOCTHON CTOPOHBI
JAHHOTO TIpoliecca — CIpPaBedJIMBOro AeUCTBUS (Oe31eiCTBuUS),
OTPAXkaIoIIero BHIIMOJIHEHNE Ha/IJIEKaIIEeTO.

B-niaThIX, «peanuzanus rpaxJaHCKoOro npaBa» U «OCYIIECTB-



JICHWE TPakAaHCKOrO TpaBa» — TePMUHBI CHHOHUMUYHBIE. Of1-
HAaKO OHM MOT'YT MMETb HECKOJIBKO 3HayeHuil. C MeTomonoru-
YEeCKOM TOYKHU 3PEHHsI MOXHO paccMaTpuBaTh OCYIIECTBIICHUE
(peanu3anuio) rpakJAaHCKOro TMpaBa C TMO3UIMH «peau3alliu
HOPMBI I'PaXKAAHCKOTO MPaBa», «OCYIECTBIEHUS] OObEKTUBHOTO
IPaXJAHCKOTO TpaBa» («OCYIIECTBICHUS IPakIaHCKOTrO MpaBa
B OOBEKTUBHOM CMBIC/IE») KAaK BOIUIOIIEHHUE €r0 CMBICIIA, LIEJIH,
B KOHEUHOM CYETe — yperyJIMpOBAaHHOCTU TeX WJIM UHBIX BO3HU-
KaoIIMX OOIIECTBEHHBIX OTHOIIIEHUH.

B npyrom 3HaueHru TEPMUH «OCYIIECTBICHUE I'PaXKIAHCKOTO
MpaBa» paccMaTPUBAETCS KaK CTausl peain3aliiid HOPMBI IpaBa
KOHKPETHBIM CYOBEKTOM, T. €. peub UAET UCKITIOYUTETBLHO O pe-
aNM3ayy CyObeKTHBHOTO IPaKIaHCKOTO TpaBa (rpakaaHCKOro
npaBa B CyOBEKTUBHOM cMbiclie). IMEHHO B TaHHOM 3HAYCHUU
9TOT TEPMUH UCTIONB3YETCS B MOJIOKEHUSX CT. 9 U Ipyrux cratei
I'K POD.

§ 2. IloHsITHE HCIIOJTHEHHS CY0'heKTHBHBIX
rpa:kJaHCcKuX 00s3aHHOCTEH

[lepron KapaUHAIBHBIX CUCTEMHBIX U3MEHEHUI B MOTUTHKE,
SKOHOMUKE, COLIMAILHON cepe U Ipyrux oOJacTsIx [esiTesb-
HOCTU TIpeAonpe/ieNisieT 0co0yl0 BaXXHOCTh OCMBICIICHUSI CYIIe-
CTBYIOIIUX TEOPETUYECKUX IMOAXOHOB MO ONpPENessIoNUM, CU-
CTEMOOOpAa3yIUM, CTPYKTYPHBIM 3JIeMEHTaM TPaBOBOM JeH-
CTBUTEJILHOCTH, KOTOPBIE 00eCIIeunBaIv Obl «BBICOKYIO CTETICHb



Pa3BUTHS IPABOBBIX CPEACTB U METO/IOB PETYIMPOBAHUS SKOHO-
MUYECKOro 000poTa» %,

Tak, Ha cOCTOsIHME U MPOLIECC PA3BUTHS I'PAXKIAHCKOrO 000-
pOTa, MOCTYNATeIbHOTO CTAHOBJICHUsI CylIeOHOW MPAKTUKU MO
rpakXJaHCKUM JejlaM (B TOM 4YKCJI€ MO MHOIMM HOBBIM [UIsl
OTEUYEeCTBEHHON MPAKTUKU KATETOpPUsIM /i) BIMUSIET BOCIPUSI-
THE OTEUYECTBEHHOW MTPAaBOBOU JOKTPUHOM CYIIIHOCTA HEMOCPE/I-
CTBEHHOT'O OCYILIECTBJIEHUSI CYOBEKTUBHOW T'PaKJaHCKON 00s-
3aHHOCTU. KpoMe Toro, HeKOTopbie aBTOPHI CIIPaBeJIMBO OTMe-
Yal0T HeIOCTAaTOUHYIO Pa3padOTaHHOCTh JAHHOU KaTeropyu, yKa-
3bIBasI HA TO, YTO OCHOBHOM aKIIEHT CTABUTCS HA N3YYEHUH CYyOb-
eKTUBHOrO MnpaBa'®. «...Ml B COBETCKOUN U MOCTCOBETCKON I0pH-
JMYECKOH JInTepaType 0OSI3aHHOCTSIM Y/IeJSIIOCh HECOU3MEPUMO
MeHbIllee BHIMaHUe, YeM TpaBam» 17,

CocTosiHMEe OTEeUeCTBEHHOTO 3aKOHOJATENIbCTBA, COBPEMEH-
Has cyaeOHas W WHas MPaBONPUMEHUTENIbHAS MPaKTUKA TMOA-
TBEPKJAIOT, YTO MpoOIeMa MCHONMHEHUs] CYOBEKTUBHBIX T'Pax-
JaHCKHUX OOSI3aHHOCTEH MPOJOKAET OCTABATHCS IIEHTPAIBHOM,
BO MHOTHX CJTy4asix TpeOyIoIiel KOMILJIEKCHOTO, CACTEMHOTO Ha-
YUHO-TEOPETUUYECKOTO U MPAKTUYECKOIO MOAXO/A C LIETbI0 yCO-
BEpILIEHCTBOBAHM S AEVUCTBYIOUIUX IOPUANUYECKUX MEXAHU3MOB U

195 Janau B.A. Cuctema oGbekToB rpakIaHCKMX NpaB B 3aKOHOAATe bCTBe Poccuu:
Huc. ... n-pa opug. Hayk. Poctos H/[], 2002. C. 3.

106 Cm.: BaGarkos B.A. I'pakmaHckas npotieccyaibHas o0szanHoCTh. Capatos, 2001.
C. 4.

107 Mamysos H.1. AkryanbHble npooieMsl Teopun nipasa. C. 284.



MPABOBBIX CPEACTB (MIPABOBBIX UHCTPYMEHTOB).

OnuH U3 TIaBHBIX BBIBOIOB: HEOOXOIMUMO CO3/IaHHE TTPHHITH-
MUAILHO HOBBIX HIMBUJIMCTUYECKUX MTPABOBBIX MOJIEJIEi, MPaBo-
BbIX MEXaHU3MOB U IPABOBBIX NHCTPYMEHTOB, a/IEKBATHO OTpPa-
JKAIOIIMX COCTOSIHYE MPaBOBOM JIEICTBUTENIBHOCTU U CETOHSIIII-
HETo IpakIaHCKOro 000poTa.

Bo MHOrmx ciyyasix KaTeropuu «oopuauueckas o0Os3aH-
HOCTb», «UCIIOJITHEHUE CYObEeKTUBHOM TPakJIaHCKOW OOS3aHHO-
CTW» PACcCMaTpPUBAIOTCS CTEIUATUCTAMU B KOHTEKCTE OOITIel Xa-
PAKTEPUCTUKH TIPaB U OOSI3aHHOCTEW (TIOHATHS, COACPKAHUS,
OCYIIIECTBJIEHHSI ¥ UX UcTioiHeHusT). COOTBETCTBEHHO, 3TO 00Y-
CJIOBJIEHO PSJIOM CYIIECTBEHHBIX METONOJIOTMYECKUX MPUYUH:
Hepa3pbIBHOM CBSI3bIO MTPAB M OOSI3aHHOCTEH, UX B3aUMOBJIHSTHH-
€M U MTAPHOCTHIO, & TAKXKE C TOUKH 3PEHHS MPAKTUIECKOM — yI00-
CTBOM aHaJIM3a U OOBbACHEHUS WX TIPABOBOU MPUPOJBI APYT Ye-
pe3 apyra.

Hcrionnenvie cyObeKTUBHOM I'PakJAHCKOW 0OSI3aHHOCTH KOP-
PECIIOHAMPYET OCYLIECTBICHUIO (peaan3aiin) CyObeKTHBHOTO
TPk JAHCKOTO TIPaBa M TaKke ¢ 00 bEKTUBHON HEOOXOTUMOCTHIO
BXOJUT B COJEpKaHUE MpaBOBOro oTHouleHus. Eciu rpaxnan-
CKOE MPaBO B CYOBEKTUBHOM CMBICTIE OTPAKAET BUJL U MEPY BO3-
MO’HOT'O ITOBEIEHUS YITPABOMOUYEHHOTO JIMIIA, TO I0OpUANYECcKas
00SI3aHHOCTDb BBIPAKAET BUI 1 MepPY JAOJDKHOTO TIOBEICHUsT 0051-
3aHHOro JinIa. [IoatoMy npu 0ObsICHEHUU KaTerOpUH «UCTIOTHE-
HHE T'PaXAaHCKO-TIPAaBOBOUN 0OS3aHHOCTH» 3aKOHOMEPHO 3aTpa-
TMBAETCs BOMPOC OCYIIECTBICHUsI CYOBEKTUBHOTO TPk JAHCKO-



ro Ipasa.

TpaIMIIMOHHO TIOHATHE «OOS3aHHOCTB» OIpPEIeNseTCs Kak
«OTIpeJICNICHHbI KPYT JEWCTBUH, BO3JIOKEHHBIX Ha KOTO-HU-
Oyab 1 Oe3yCIOBHBIX ISl BHITOMHEHU» %, kak gonr!'®. B cBoio
oyepeb YUCHbIMU-TIPABOBEIAMU BBIBOIUTCS U XapaKTepU3yeT-
Csl CHielMalTbHasI TIPABOBasi KATErOpusl «IOpPUINYECcKass 0OsI3aH-
HOCTb» !0 — mpemnucaHHass 00sI3aHHOMY JIMITYy Mepa HeoOXOIH-
MOT'O TIOBEJIEHH I, KOTOPOU JIUIIO JOJKHO CJIEI0BAaTh B COOTBET-
CTBUU C TPEOOBAHUSIMH YIIPABOMOYEHHOI'O B 1IEJISAX YAOBJIETBO-
penus ero uarepecos!!!. [lo muenmio H.M. Mary3oBa, 1opuau-
Jeckasi 0OSI3aHHOCTb TIPEJICTABIISACT COOOW YCTAaHOBJIEHHYIO 3a-
KOHOM TOYHYI0 Mepy OOIIEeCTBEHHO HeOOXOAMMOro, HauboJjee

108 Oncee0 C. 1. CnoBaps pycckoro s3bika: Ok. 57 000 cnos / Iog pen. H.IO. IIse-
nosou. 18-e uzn., crep. C. 378.

19" cm., Hanpumep: Anexcandposa 3.E. CnoBapb CHHOHMMOB PYCCKOTO f3BIKA:
TpakTryeckuii cripaBounuk: OK. 11 000 cuHoHuM. psanoB. 11-e usz., nepepad. u gor.
C. 109, 282; I'opbauesuu K.C. CrnoBapb 3MUTETOB PYCCKOTO JUTEPATYPHOTO SA3BIKA.
CII6., 2002. C. 57.

10 Cw., B wacrroct: Boesooun JIJ]. KoHcTutynmonHble rpaBa 1 00s13aHHOCTH CO-
BETCKUX rpaxpad. M., 1972; I'pubaros B.I1., Em B.C. I'paxIaHCKO-TIPaBOBbIE 00sI-
3aHHOCTH: cojiepkaHue U (akTopsl, ero onpenensionye // Becrhuk MI'Y. Cep. 11.
ITpaBo. 1984. Ne 6; Em B.C. Kateropusi 00s13aHHOCTH B COBETCKOM I'PaskJaHCKOM ITpa-
Be. Bonpockl Teopun: ABTOped. auc. ... Kaua. opul. Hayk. M., 1981; Mamyzoe H.H.
JImaxocts. [IpaBa. JlemMokparust (TeopeTHuecKie IpodieMbl CyObEeKTHBHOTO TIpaBa).
CaparoB, 1972; Cemenexo b.M. YOpunnueckue oosi3anHocTH rpaxaan CCCP (Borpo-
cbl Teopun): uc. ... kaHn. opun. Hayk. Caparos, 1978; Tapxoe B.A. K Bonpocy o
npaBoBbix oTHoIeHusix // [lpaBoeaenue. 1965. Ne 1. C. 21-27; Toacmoii FO.K. K
Teopun npaBooTHommeHus. JI., 1959; Xaaguna P.O. Obiee ydeHue o MpaBoOTHOLIE-
Hun. M., 1974.

" Cm.: Toacmoii FO.K. K Teopuu npasooTtHomenus. JI., 1959. C. 46.



Pa3syMHOTO M 1eJIecOOOpa3HOro MOBE/ICHU S, HAPABJICHHOTO Ha
Y/IOBJIETBOPEHNE MHTEPECOB OOIIECTBA U JIMYHOCTH 12,

Jlekcuyeckuil aHaIM3 MPEAJIOKEHHBIX B IOPUJMYECKON Hay-
K€ OIpefesieHUil MPUBOIUT K BBIBOMY, YTO MOHATUE IOpUANYE-
CKOM OOSI3aHHOCTH KakK B OOBEKTUBHOM, TaK U B CYOBEKTHB-
HOM CMBICJIE Yallle BCEr0 PACKpbIBAECTCS YEpe3 CBOI pealn3a-
LMI0, OCYILECTBJIEHUE, IPYTUMH CIIOBaMH, Yepe3 Ty Coaepika-
TEJIbHYI0 COCTaBJISIIONIYIO, KOTOpas yKa3blBaeT HA WJIEAbHYIO
MoOjIeNb TIOBEJIEHUS, JesITeTbHOCTU 00s13aHHOTO jniia. C TOYKH
3pEHUs] METO/IOJIOTMU UCCIIEI0OBAHUS JAHHBIN MOIXO/ BBIIVISAUT
BIIOJIHE OTpaBJaHHbIM. [IefiCTBUTEILHO, HA IEPBBIN I1J1aH BBICTY-
naeT IMEHHO OCYIIECTBIEHHE I'PakJaHCKO-TIPAaBOBOM 0OS3aHHO-
CTU. DTO KBUHTICCEHIIMsI pacCCMaTpUBaeMoil Kareropuu. Pa3pu-
THE €€, BbIsIBJIEHUE U (DOPMUPOBAHNE KAYECTBEHHBIX XapaKTepH-
CTUK SIBJISIIOTCS IPUOPUTETHBIMU, aKTyaIbHEUIIMMU 33Ja4aMU.

TakuMm 00pa3oM, KaTeropusi «HCIOJHEHHE CYyObEeKTHBHOM
IpakJaHCKO-TIPABOBOM 0OSI3aHHOCTH» — HEOThEMJIEMBIH COJIEp-
JKaTeJIbHBIN 2JIEMEHT MOHATUS «CYObEKTUBHAS T'PaKIaHCKO-TIpa-
BOBast 00513aHHOCTh». OJIHAKO OHA MpeJICTaBIeHa He TOJIbKO KakK
o0s13aTesibHasl COCTABJIAIONIAS B MIPEAaraéMbiX CrieluaIucTaMu
Ne(pUHUIIUSAX IOPUINIECKON 0OS3aHHOCTH, HO TaKKe W B BbISIB-
JIEHUM €€ CTPYKTYPHBIX JIEMEHTOB (COAEpKaHusl), B COOTHOILIE-
HUM C KaTeropren «CyObeKTUBHOE IPaXJaHCKOE TTPaBO».

12 Cwm: Mamyszoe H.H. O xareropusix «CyObeKTUBHOE MPABO» U «IOPUANIECKas
00513aHHOCTb» B CBETE COBPEMEHHOTO TIPABOBOTO pa3BUTHs // JINUHOCTD U B1acTh. Po-
croB H/JI, 1995. C. 26-27.



CoBepIlleHHO JIOTMYHA W MOHATHA B 3TOM CJIy4yae XapakTte-
PUCTHKA WCTOJNHEHUs 0Osi3aHHOCTH. VIcnoHeHne CyOBheKTHUB-
HOW TpaXJaHCKOW O0SI3aHHOCTH — 3TO BO3JEpPKaHUE OT 3aripe-
IIEHHBIX JIEUCTBUI JIMOO OCYIIECTBIEHUE OOS3aHHBIM CYOBEK-
TOM JIECTBUI, KOTOPBIE COCTABIISIIOT CoAepKaHNe OOS3aHHOCTH.
YcnoBHO (hOpMBI KICMIOJTHEHYSI 00SI3aHHOCTH MOKHO OTIPEJIEITUTh
KaK:

a) COCTOSTHUE — BO3/IepKaHUE OT HEJIO3BOJIEHHBIX IEUCTBUM CO
CTOPOHBI 00s13aHHOTO JuIa ((hopMa HUCTIOHEHUST 0OsI3aHHOCTE
MACCUBHOTO THUMA), T. €. KaK ornpejeneHHass ¢opMa IBUKEHUS
MaTepHHu, He SIBJISIONIAsICS CTATUKON;

0) mpoliecc (IBUXEHHUE, TUHAMHMKA) — COBEpIICHUE 00sI3aH-
HBIM JIMIIOM TpeOyeMOoro B Cuity 00si3aHHOCTH JieicTBUs (hopma
VCIIOJTHEHN ST OOSI3aHHOCTEN aKTUBHOTO THIIA).

B sTMMONIOrHYeckoM 3HAYEHUU CJIOBO «HCIIOJIHUTB» 3auM-
CTBOBAaHO U3 CTApPOCJIABSHCKOIO sI3blKa (MCKOHHOE «BBIMOJI-
HUTH»), TJ€ OHO SIBJISIETCSI MPeUKCAITLHBIM MTPOU3BOJAHBIM OT
«IUTBHUTW» — «HUCHOJHUTH» (OT «IUThbHB» — «IIOJHBIN»), OYK-
BaJILHO — «CJ€EJIaTh YTO-JIMOO MOJTHOCTHIO (0 KOHIIA)» 13,

®opmMabHO-JIOTUYECKUN, CTAaTUCTUYECKUN U CUCTEMHBIN
aHaym3 (hOpMUPOBAHUS CyAeOHOW MPAKTHKHU IO I'PakJIaHCKUM
JieJIaM JIaeT TMPeJICTaBIeHre O TOM, YTO MPUHSATHE CyIeOHOTO pe-
IIEHUS] WIA WCIIOJTHEHUE CyAeOHOro pelieHus CyaeOHbIM IpH-
CTaBOM-MCIIOJTHUTENIEM 3a4acTylo OTpaxkaeT cyryoo ¢popMab-

"3 Cm.: Hlancxuit H.M., Boposa T.I1. TAMONOrHdecKuii CJIOBapb PYCCKOTO S3bIKA.
M., 1994. C. 113.



HBIN MMOJIXO]I, T. €. MPABUJIBHBIN C TOUYKM 3peHUsT (DOPMBI U KBAJIU-
(pukarnmu, npuMeHeHus 3aKOHa WM UHOTO HOPMATUBHOTO Tpa-
BOBOI'O aKTa.

OpnHako Bcerna ju opuaudeckas ((popmaiibHasi) COCTaBIAI0-
11as MMMaHEeHTHA JIEUCTBEHHOMY HACTOSIILIEMY, T. €. MPaBUJIb-
HOMY TI0 CYTH UCIIOJTHEHWIO TPaKIaHCKO-TIPABOBOM OOSI3aHHO-
CTHU (A TaKkke OTBETCTBEHHOCTH ), 4 3HAUUT, U HaJJIexKaIlen Hero-
CPE/ICTBEHHOM pean3aliiu CyObeKTUBHOTO TPaskJAaHCKOTO Ipa-
Ba (OCYIIECTBJIEHUS 3aAILUTHI IPAKAAHCKOIO Mpasa)?

B kauectBe npumepa BechbMa MoKa3aTeIbHbIM MPEICTABIISET-
csl JIeNIo, paccMOTpeHHoe ApOuTpaxHbiM cynoM CapaToBCKOW
o0JacT.

®I'oy BIIO «CapaToBCcKuil TOCYIApCTBEHHBIN arpapHbIi
yausepcurtetr uM. H.M. BaBuiioBa» B COOTBETCTBUM C 3aKJIIOYEH-
HBIM JIOTOBOPOM Tiepeaasio OOIIeCTBY C OrpaHMYEHHOW OTBET-
CTBEHHOCTbI0 «BHOC» CTpOUTENbHYIO IJIOUIAIKY, PACHONIOKEH-
HyI0 B OKTsI0phcKOM paiioHe 1. CapaToBa Ha mepecevyeHnd Y.
[opbkoro u yi. bBaxMeTbeBCKOM, ¢ HAXONSIIUMCS Ha Hell 00b-
€KTOM HE3aBEpIICHHOIO CTPOMTENILCTBA — JIEBATUITAXKHBIM 00-
HIEKUTUEM, KOTOPOE MPECTABIISIIO COOOM COOpPYKEHUE, COCTO-
sIIee U3 IByX dTaxed u pynmamenTa. OOmmas miomaip mepBo-
ro staxa cocrapnstia 900,16 kB. M, 00IIas MIOMAAL BTOPOTO
staxka — 893,72 kB. M. OO0 «Bbuoc» nocine nepenaun 0ObEKTa
CTPOMTENILCTBA IIPOM3BEJIO HA/ICTPOMKY BOCBMHU ITaKeU Haj 1e-
penanaeiv PI'OY BITO «CapaToBcKkuil rocyJapCTBEHHBIN ar-
papHblii yauBepcuteT um. H.W. BaBunosa» aByms staxamu. 17



nekadpst 2001 r. ApoutpaxueiM cygom CapaTOBCKON 00IacTu
ObLTA TIPMEHEHBI MOC/IeICTBIS HEIeUCTBUTEIHOCTH HIUYTOXK-
HOM CJIEJIKM M BBIHECEHO pellieHHe, B COOTBETCTBUM C KOTOPHIM
cyn oos3as OO0 «buoc» BozBpatuth PI'OY BITIO «Capartos-
CKHUW roCy/1apcTBEHHbIN arpapHbiii yHuBepcuteT uM. H.M. BaBu-
JIOBa» CTPOUTENBHYIO TUIOIAAKY C HAXOASAIMIMMCS Ha Hel 0ObeK-
TOM HE3aBEPIIEHHOTO CTPOUTEIIbCTBA — JIEBITUITAXHBIM OOIIIe-
xutrieM PI'OY BIIO «CapaTtoBckuid rocy1apCTBEHHBIN arpap-
HbIi yHuBepcuteT uM. H.W. BaBusosa».

CyneOHbIN TIPUCTAB-UCTIOTHUTEITh, BbIEXaB HA MECTO, COCTa-
BUJI TIPOTOKOJT 00 OTCYTCTBUHM OOBEKTa PECTUTYIINH — HE3aBep-
IIEHHOTO 00beKTa CTpouTebcTBa. CBOM BBIBOJBI TPUCTAB 000C-
HOBAJI TeM, UTO BO3BEJICHHOE 3[JAaHUE COACPKUT JIECATh, a HE JIe-
BATH dTaxell. Ha ocCHOBaHMM MPOTOKOJIA MPHCTaB OOpaTHIICS B
CyA ¢ TpeOOBaHUEM O MPEKPAIIEHUN WCTIOHUTEIBHOTO MTPOM3-
BoacTBa. OO0 «buoc» odpaTuiioch ¢ 3asBiIeHUEM B cyl 00 13-
MEHEHHUH crocoda UCTIONTHEeHUsI cyiebHoro perieHus. 10 pexad-
pst 2003 . cya BbIHEC ONpeesieHre, KOTOPHIM H3MEHI CIIOCo0
UCTIONIHEHU S cyeOHoro pereHusi, 00s3aB OO0 «buoc» ymna-
tuTh PI'OY BIIO «CapaToBcKkuil rocyJapCTBEHHBI arpapHbIi
yauBepcuter um. H.M. BaBmioBa» 909 495 py6. 82 kom. —
CyMMY pa3Mepa BJIOKEHHBIX (peepalbHbIX CPEACTB B IIEHAX
1984 .14

Takum o0Opa3oMm, cya (OpMalbHO 3alIUTUIT CYObEKTUBHOE

14 cm. ApxuB ApodurpaxHoro cyma CaparoBckoit odmactu 3a 2003 r. [deno
Ne 6398/01-25.



nipaBo PI'OY BIIO «CapatoBckuii roCy1apCTBEHHBIN arpapHbIi
yauBepcuteT um. H.J. BaBunoBa», OoqHAKO (paKTUYECKH 3aKpe-
[T BO3MOKHOCTD JIPYTOi CTOPOHBI UCHIOJIHATH 0OSI3aHHOCTD IO
BO3BpaTy MMYyILECTBA (JEHEXKHBIX CPENCTB) B 0ObeMe, 3HAYM-
TEeJIbHO (B KPaTHOM OTHOIIICHWH) MeHbIIIeM (hbaKTUIECKU HEe0O-
xopumoro. Cya He y4esl HU BHYIIUTEIbHBIA pa3Mep UH(IIALMNA
(He MPOMH/IEKCUPOBAB pa3Mep BIOKEHHbBIX JEHEKHBIX CPEJICTB),
HU (PaKTUYECKYIO PhIHOYHYIO CTOUMOCTb HE3aBEPLIEHHOTO CTPO-
UTEJIbCTBA, KOTOPasi B KPAaTHOM pa3Mepe IMPEBBIIIAET MPUCYK-
JEHHYI0 apOUTPaKHBIM CY/IOM.

Jpyroii npumep U3 cyaeOHON MPaKTUKH, T/ie CyAeOHBIN Mpu-
CTaB-UCIOJIHUTESb HE UCIIOJIb3YET MPEJOCTABIIEHHBIE EMY 3aKO-
HOM Te UM UHbIe 3((PeKTUBHBIE CIOCOOBI UCTIOTHEHUS CyIe0-
HOTO peleHus. B yacTHOCTH, B COOTBETCTBHM € a03a1ieM MSATHIM
. 2 cr. 12 depepanpHoro 3akona or 21 mwong 1997 r. Ne 118-
®3 «O cyneOHBIX mpucTaBax» !5, degepanbHBIM 3aKOHOM OT
21 moHs 1997 1. Ne 119-®3 «O06 UCIIOTHUTETFHOM TTPOU3BO/I-
cTBe»!!® cyneOHBIN MPUCTaB-UCTIOHUTENb NMEET TPABO apecTo-
BbIBaTb, M3bIMaTh, MEpelaBaTh HA XpaHEHUE M PeaTu30BbIBATDH
apecTOBaHHOE UMYILECTBO. B CBOIO ouepep B pejiaraeMoM Ha
paccMOTpeHHe Kazyce Cy/l BHIHOCUT pellIeHUE, PYKOBOACTBYSCH B
NIepBYIO Ouepeib (POPMATBHBIME OOCTOSTETLCTBAMU, HE YTPYK-
nasi ceOsl MOUCKOM (PaKTUYECKOrO, afieKBaTHOTO CIIOKMBILIEHCS
CIIOPHOM CUTYAllUW PelleHus, KoTopoe Obl TpeOOBaIO OT JOJIK-

15 Cm.: €3 PD. 1997. Ne 30. Cr. 3591.
16 Cp.: €3 PO. 1997. Ne 30. Cr. 3592.



HUKa HaJyIexaniero (00beKTUBHOTO, CIIPAaBeIMBOI0) MCIIOIHE-
HUSI TPAKIAHCKO-TIPABOBOM 00SI3aHHOCTH.

I'paxmarua C. B 2000 r. 3aKk/I0YMI ¢ OOMIECTBOM C Orpa-
HUYEHHOW OTBETCTBEHHOCThIO «TpecT Ne 7» mOroBop J107eBOro
y4acThsi B CTPOUTENBCTBE JKUIJIOTO jioMa, 1o kotopomy C. noin-
kel ObuT BHECTH 573 846 pyd., a OO0 «Tpect Ne 7» oOs13aHO
ObL10 TIpegocTaBuTh B arpesie 2002 r. IByXKOMHATHYIO KBapTH-
py oOrei miomapio 62 kB. M. ['paskaanuH C. BBITIOIHUT CBOU
oOsi3aHHOCTU B ToHOM 00beme, a OO0 «Tpect Ne 7» ¢ Ho-
s16pss 2001 1. IPUOCTAaHOBUJIO CTpOUTENbHBIE PadOTHL. B mione
2003 r. rpaxpanuH C. oOparuiicst ¢ uickoM B OKTSIOpbCKUIA paii-
oHHBIH cyp r. CapaToBa ¢ TpeOOBaHUEM O PACTOPKEHUHU JIOTOBO-
pa 1 BO3BpaTe JEHEKHbIX CPEACTB C HEYCTOMKOM, MPE1yCMOTPEH-
Ho# forosopoM. CyJ1 yaoBIeTBOpHI TpeOoBaHus rpakaanuHa C.
u B3bickan ¢ OO0 «Tpect Ne 7» 611 917 py6. B nporiecce uc-
MIOJIHUTEJIBHOTO MPOU3BOJICTBA CY/IEOHBIM IIPUCTABOM ObLIT BbISIB-
neH akt orcyrerBus Ha Ganance OO0 «Tpect Ne 7» neHeKHbIX
CPEACTB M IPYTOro MMyILECTBA, 32 UCKJIIOYEHUEM HE 3aBEPLICH-
HOT'O CTPOUTENILCTBOM kujioro foma. I'paxkaanun C. oOparuiics
B cyq ¢ TpedoBanreM 06s3atb OO0 «Tpect Ne 7» mepenath emy
KBapTupy miomaaesio 62 kB. M. Cyn oTKa3an B yJOBJIETBOPEHUHU
TpeOOBaHMIA, COCJIABIIMCH HA OTCYTCTBHE JOTOBOPHBIX OTHOIIIE-
Hul Mexy rpaxgadsuHoM C. 1 OO0 «Tpect Ne 7», a Takke Ha
TO OOCTOSITEILCTBO, YTO /IO CIIAUM JJOMa B SKCIUTyaTaluIo U Peru-
CTpallii B YCTAaHOBJIEHHOM 3aKOHOM TOpSAKE MpaB HA KBAPTU-
pet OOO «Tpect Ne 7» He MOXeT ObITh COOCTBEHHUKOM KHJIOTO



TIOMEITIeHHsI, HAaXOAIIErocst B He3aBEePIIIEHHOM XHJIOM Jjome 17,

OpHOM M3 CaMBIX OCTPBIX, €Ille He PelieHHbIX TPoOJIeM B Ipa-
BOMPUMEHUTEJIBHOU MPAKTUKE SIBJISIETCS UCIIOTHEHWE TOoCcyaap-
CTBOM, cyObekTaMu P® m MyHUIIMTIATBHBIMU OOpa30BaHUSMU
CBOMX TPakTaHCKO-TIPABOBBIX 0Os3aHHOCTEN. OOIHe MmoJoxe-
HUS1, TPUHIUITHL YYACTHUS IAHHBIX CYOBEKTOB B IPAKJAHCKUX OT-
HOILIEHUSIX OIpEIEIeHbl, B YaCTHOCTH, B 1. 5, cT. 13, 16, 11. 5 cT.
115, cr. 212, 306, 1069-1071, a63ane tperbem ct. 1100 I'K
PCI)US'

Tak, B coorBerctBuM ¢ 1. 1 cr. 124 'K P® rocymapcrso,
cyobekThl PO 1 MyHUITUTIATIBHBIE 0OpA30BaHM I BHICTYTIAIOT B OT-
HOIIEHUSIX, PETYTMPYEMbIX I'PaXJIaHCKUM 3aKOHOIATEILCTBOM,
Ha paBHBIX HavyaslaX C IpaxJaHaMH U IOPUIUICCKUMHM JIMIIAMHU.

N eYE: ApxuB OKTsI0pbcKoro paroHnoro cyma r. CaparoBa 3a 2003 r. Ieno
Ne 2-188.

18 Kpowme Toro, 3akoHOAaTeIeM HPHUHSTH OTAEIbHBIE 3aKOHBI B OOIACTH TEX WU
MHBIX oTHOIeHNH. CM., HanpuMep: PenepabHbIN 3aK0H OT 2 fekabps 1994 . Ne 53-
O3 «O 3aKynkax U MOCTABKaX CEJIbCKOXO3AWCTBEHHOU MPOIYKIIUH, ChIPbsI U TIPOJIO-
BOJILCTBUS JUIsI TOCYAAPCTBEHHBIX HYX1» // C3 PD. 1994. Ne 32. Ct. 3303; enepaiib-
HbIi 3aK0H OT 13 mexadps 1994 r. Ne 60-P3 «O nocraBkax npoayKIuu 151 peepaib-
HBIX TOCcyaapcTBeHHBIX HykI» // C3 P®. 1994. Ne 34. Ct. 3540; denepabHblii 3aK0H
oT 23 Hos10ps1 1994 1. Ne 79-®3 «O rocynapcTBeHHOM MaTepHaIbHOM pe3epse» // C3
P®. 1995. Ne 1. Cr. 3; ®enepanbubiil 3ak0oH oT 24 HOstOpsa 1995 1. Ne 213-03 «O
rocynapcTBeHHOM 0O00poHHOM 3akaze» // C3 P®. 1996. Ne 1. Cr. 6; enepayibHblid
3akoH oT 11 oktsopst 2002 1. Ne 161-P3 «O rocynapcTBEHHBIX ¥ MYHHUIMITATbHBIX
YHUTapHBIX peanpustusax» // C3 P®. 2002. Ne 48. Ct. 4746; ®enepanbHblil 3aKOH
ot 21 wona 2005 r. Ne 94-P3 «O pa3MmelieHuu 3aKa30B Ha IIOCTAaBKU TOBApPOB, BbI-
HOJTHeHHe paboT, OKa3aHUe yCIyT Ul TOCYAapCTBEHHBIX M MyHHULIMIIAJIBHBIX HYKI» //
C3 P®. 2005. Ne 30 (u. 1). Cr. 3105.



YcTaHoBIeHBI HOPMBI I'PaXkIaHCKO-TIPABOBOM OTBETCTBEHHOCTHU
roCy/lapcTBa 3a Bpell, IPUYMHEHHbIM HE3aKOHHBIMU JIEMCTBUSI-
MU (6e30eCTBUEM) OpraHOB TOCYJAPCTBEHHON BJIACTH WM HMX
JOKHOCTHBIMU JiniiaMu (cT. 53 Konctutynuu P®, cr. 16 T'K
P®). KoHkpeTu3anuus yka3aHHOro NMpUHUMIIA [IPEICTAaBIEHA Ha-
pany ¢ 'K PO 1 B MHBIX HOpPMAaTUBHO-IIPABOBBIX aKTax: B 3a-
koHe P® or 18 oktsa6ps 1991 1. Ne 1761-1 «O peadbunuranum
KEPTB MOMUTHUECKUX perpeccuii» ', 3akone PD ot 26 amnpens
1991 r. Ne 1107-1 «O peabunuranuu penpecCHpOBaHHBIX HAPO-
noB»'20, 3akone PP ot 27 ampens 1993 r. Ne 4866-1 «O6 00-
’KaJIOBaHUU B CY[l ACUCTBUIA U PEIlIeHH, HApyIIAIIUX MpaBa U
cBOOOMBI rpaskaan» 2! u mp.

Takum 06pa3oM, eCTh COBOKYITHOCTh OCOOBIX MPaBUJI, Y4H-
THIBAIOIIUX CHEUU(UKY PEeryJIMpOBaHUs OTHOIIEHUI C y4acTh-
€M IyOJTMYHO-TTPaBOBBIX 0Opa3oBaHuil. BMecTte ¢ TeM, Kak rmoka-
3bIBAIOT MHOTOUYHUCJIEHHbIE TPUMEPBI U3 IPAKTUYECKOM JAESATENb-
HOCTHU, CyIeOHON U CyeOHO-apOUTpaKHOM NIPAKTUKHU, TOCyAap-
CTBO, OPTaHBbI IMTyOJIMYHOM BJIACTH 3a4acTyI0 (DAKTUIECKH (peasib-
HO) HE WCIOJIHSIOT CBOU TI'PaXKJaHCKO-TIPABOBbIe OOS3aHHOCTH,
YKJIOHSIIOTCS OT IMPEIyCMOTPEHHOM 3aKOHOM T'pa1aHCKO-IIpa-
BOBOU OTBETCTBEHHOCTH. B HEKOTOPBIX CiTydassx MOXKHO OOHApY-
KUTh «TIOTBITKYA MPSMOTO HOPMATUBHOTO 3aKpeIUIeHHs 32 Imy0-

119 Cu.: Betomoctut BC PCOCP. 1991. Ne 44. Cr. 1428; 1993. Ne 1. Cr. 21.
120 Cm.: Beomocti BC PC®CP. 1991. Ne 18. Cr. 573.

21w CO60pHIK 3aKOHOJATENNBHBIX akTOB Poccuiickoit ®eneparmu. 1993. Beim. 8.
Cr. 117; C3 P®. 1995. Ne 51. Cr. 4970.



JIMYHO-TIPABOBBIMU OOPA30BAHUSAMU MPEUMYIIECTB U JIbIOT, OT-
CYTCTBYIOIIHX Y IPYTHUX YYACTHUKOB IPaXAaHCKOrO 000poTax» 122,
B 4em HerocTaTKM MexaHU3Ma UCTIOTHEeH s oOsi3aHHoCTel ? Pac-
CMOTPUM MIPUMEPBHI.

['paskaane, BHIMTPaB B Cylax jAeja Mo (PMHAHCOBBIM MPETEH-
3USIM K rOCYJapCTBY, HalpaBJISIOT UCHIOJIHUTENbHbIE JIUCTBI 17151
UCTIONIHEHUSI BO 2- MEXPAlOHHBIA OTIEN CIykKObI CyneOHbIX
npuctaBoB no LleHTpanbHOMY agMUHUCTPATUBHOMY OKPYTY T.
Mockasbl. LleHHblE MHUChbMA C UCTIONTHUTEIBHBIMU JIUCTAMU TIO-
crynaiot B 17-e otaenenue cBs3u r. MOCKBBI, 00CTyKUBAoIIee
Ciyx0y cyneOHBIX TPUCTABOB, OTHAKO X He 3a0MpaloT ee Mpe/-
CTaBUTEJIU; MPOJIEKAB MECSALl HAa TIOYTE, MMChbMa BO3BPAILIAIOTCS
OTIIPaBUTENSIM, KaK He MOoJTy4eHHble agpecaToM. ['paxane ne-
peodopMIISIOT TIeHHbIe TIHChMa B 3akasHble, KoTtopeie Ciryx0Oa
CyIeOHbIX MPHUCTABOB BbIHYk/JIeHa Nony4yarb. OJJHAKO U B 3TOM
cnyyae Ciyx0a cyneOHbIX MPUCTABOB HUKAKUX HUCIIOTHUTENb-
HBIX JIEVICTBUI HE MPOU3BOAUT: UCTIOJIHUTEIBHOE POU3BOJICTBO
He BO30YKIaeTCsl, KONKs MOCTAaHOBJIEHUSI 00 9TOM B3BICKATEIIO
HE HaIpapJIseTCs, UCTIOJTHUTESIbHBIE JIUCThI HE PETUCTPUPYIOTCS
¥ BO3BpaIaTcs Hazaa 6e3 ucnonHenus. Cepinasich Ha cT. 110
depepanbHoro 3akona ot 27 nmekadps 2000 r. Ne 150-®3 «O
denepanprom Oromxkete Ha 2001 rom» 123 u mocraHosenue Ipa-
ButesbcTBa PP ot 22 nekadps 2001 r. Ne 143 «O06 yTBepxae-

122 Cyxanos E.A. O6 OTBETCTBEHHOCTH FOCYIAPCTBA IO IPaX JAHCKO-TIPABOBBIM 0051~
3arenseTBaM // BectHuk Beiciero Apourpaxaoro Cyma P®. 2001. Ne 3. C. 119.

123 C3 Pd. 2001. Ne 1 (u. 1). Cr. 2.



HuM [IpaBui B3pICKaHM Sl HA OCHOBAaHUU HCTIOJTHUTEJILHBIX JINCTOB
CyAeOHBIX OPraHOB CPEACTB IO JICHEKHBIM 00s13aTeIbCTBAM TI0-
Jydaresier cpeacTB (heiepaIbHOrO OlkeTa» 124, cyneOHble Tpu-
CTaBBI-UCTIOJIHUTENN TPEJIaraad B3bICKATENSAM CaMHUM IpeNb-
AT Munpuny Poccun ucnonuutenbHbiil JOKyMeHT. CtaTbs
110 ykazanHoro ®enepanbHOro 3aKkoHa racur, uro IIpaBuress-
ctBO P® BripaBe ycTaHOBUTH TOJIBKO NOPAAOK UCTIONHEHUS pac-
CMaTPUBAEMBbIX WCIIOJHUTEJIBHBIX JIOKYMEHTOB, HO HE BBOIUTH
HOBBIX CYOBEKTOB HCIOJHHUTEBHOIO MPOM3BOACTBA (T. €. ca-
MUX B3bICKaTesnei). TakuM 00pa3oM, HapyIIaloTCs KOHCTUTYIIU-
OHHBIE ITPaBa Ipax/aH, 3aKperuieHHsle cT. 52, 53 KoHncrurynuuun
P(I)lZS.

E.A. CyxaHOB COBEpILEHHO CIPABEIJIMBO OTMEYAET, YTO IO-
CYAApCTBO, UCTIONB3Ys1 3aKOHO/IATENTbHBIE BO3MOKHOCTH ITyOJTHY-
HOHM BJIaCTH, CTaBUT ceOsl B MPUBUIIETMPOBAHHOE MOJIOKEHUE.
«OTtcyTcTBUE OIOIKETHBIX CPEACTB CTAHOBUTCS O€3yCIOBHBIM
OCHOBAHHEM K OTMEHE JII0ObIX 00513aTebCTB FOCYAAPCTBA, XOTS B
I'pakJaHCKOM IIpaBe, KaK JaBHO U3BECTHO, OTCYTCTBHE Y JIOJIK-
HUKa HEOOXOIMMBIX JIEHEKHBIX CPE/ICTB HUKOIJa HE SIBJISUIOCH U
HE MOIJIO CTaTh OCHOBAaHUEM OCBOOOXKAEHHS €ro OT OTBETCTBEH-
HoctH (1. 3 cT. 401 T'K P®)» 126,

124 €3 P®. 2001. Ne 10. Cr. 959. [Taunbiii JIOKYMEHT yTpaTul CUJIy B CBS3U C U3-
nanueMm [locranosnenus IpasurensctBa PO ot 20 mapra 2006 r. Ne 147 // C3 PO.
2006. Ne 13. Ct. 1399.

125 Cwm.: Craukosa I'. Tlobeauts 6ropokpara // Poccuiickas razera. 2001. C. 7.

126 Cyxanos E.A. O6 otBercTBeHHOCTH TOCYHApCTBa IO IPaXK TAHCKO-TIPABOBBIM 0051~
3aresbetBaM // BectHrk Beiciiero Apourpasxksoro Cyma P®. 2001. Ne 3. C. 124,



MOXHO KOHCTAaTUPOBaTh, UTO MEXaHU3M UCTIOTHEHUsI CBOMX
00513aHHOCTEN rOCYIapCTBOM JIAJIeKO HE COBEPIICHEH U, B 4aCT-
HOCTHU, B BOIPOCAX MCIOJHEHUS CYICOHBIX PEIlleHHH, YCTAHOB-
JIeHUs1 UCKJIIOYEHUH B PEryJMpPOBAHUM OTHOIIEHUI C yyacTHeM
MyOJMYHO-TIPABOBBIX 0OPa30BaHUM U3 OOIIUX IMPABHUII T'PaKJaH-
CKO-IIPAaBOBOM OTBETCTBEHHOCTHU. [10 BCcel BUAMMOCTH, HYKHBI
HOBBIC TMPABOBbIE MHCTPYMEHTHI (TIPAaBOBbIE CPEJICTBA), KOTOPbIE
Obl YKpENuI OCHOBBI I'PaKJAaHCKUX MPABOOTHOIIEHUI IS pe-
QJIM3aIUK B PAKTUUYECKOH JIeSITeJIbHOCTH MTPUHITUIA PABEHCTBA
YUYaCTHUKOB T'PaKIAHCKOTO 000pOTa.

B cBSI3M ¢ 3TUM BBIIJISIUT 11€16CO00Pa3HBIM MPEIOKEHUE O
NIPUHSATUM 3aKOHA, KOTOPBIN Obl PEryIMpOBall IPakIaHCKO-TIpa-
BOBYIO OTBETCTBEHHOCTh FOCYJapCcTBa, CyObeKTOB PD 1 MyHUIM-
NaJIbHBIX 00pa30BaHU 32 Bpe] (32 YOBITKH), TPUUYNHEHHBIN €r0
opraHamMul u (WiM) UX JOJKHOCTHBIMM Jviiamu 27, Kpome Toro,
B cooTBeTCTBUM CO CT. 127 'K P® HeoOXxoaumo npuHSTh 3aKOH
00 UMMYHUTETE rOCyJapcTBa U ero coocTBeHHOCcTH. He 6e3 oc-
HOBaHUH MpeJyiaraeTcsi NpuHATh (peaepabHble 3aKOHBI 00 yda-
CTHY TOCY/IapPCTBA B TIPEANPHHUMATEILCKOM IEATETBHOCTH, O TO-
CYIapCTBEHHBIX KOPITOpAIusx 128,

Penienvie cyna mo BOCCTAHOBJIEHHMIO HApYIIEHHBIX UMYIIIe-

127 Cm.: domuuesa O.B. ITpyHIMIT TOJTHOTO BO3MEILEHHsT YOBITKOB ¥ €r0 pean3a-
U1 B POCCUICKOM I'paKIaHCKOM TpaBe: ABroped. auc. ... KaHn. opun. Hayk. Capa-
T0B, 2001. C. 9.

128 O Anopees B.K. I1pennoxeHus 1o coBepLIeHCTBOBAHUIO I'PaXk JAHCKOTO, Pe/i-

MIPYHUMATEIbCKOTO U JKIJIMIHOTO 3aKoHozaTenscTBa // I'paxaanckoe mpaso. 2008.
Ne 1. C. 3.



CTBEHHBIX IPaB JIMIA U HEOOXOJUMOCTH WCIIOJTHEHUsI 00sI3aH-
HOCTH €CTb, a (PAKTUYECKOT'0 BOCCTAHOBJIEH! I UMYILIECTBEHHOIO
MOJIOKEHUS MOTEPIIEBIIIErO JIULA, T. €. HAAJIeKallero UCoTHe-
HUS1 00SI3aHHOCTH, HET.

O pa3nuuuu IOPUAMYECKOrO U (PaKTUUECKOTrO HMCHOTHEHUS
o0s13aTeNIbCTBA 0OparieHo BHUMaHue 1 B KoHuienum coBepiieH-
CTBOBaHUsI OOIIMX MOJIOKEHUH 00s13aTeIbCTBeHHOTO MpaBa Poc-
CHM, TJIe PACCMOTPEH JPYrod aKkTyasbHbId MPUMEpP — YCTAHOB-
JIeHWe MOMEHTa WCIOJHeHUsI JIEHeX)KHOro ods3arenbcTa. [Ipa-
BOIPUMEHUTENIbHAS MTPAKTHKA 10 JAHHOMY BOIIPOCY CBUETEb-
CTBYET O HEOJJHO3HAYHOCTH No/1X0A0B. Henpuemiiemoii siBisiercs
CHUTYyaIMsl, KOTJla YKa3aHHasi 0OsI3aHHOCTh CYMTAETCS UCTIOHEH-
HOUW C MOMEHTA TPeJOCTaBIeHNs B OAaHK MOpPYYeHUsI Ha yILIaTy
J0JITa [PY HAJIMYKMU I0CTATOYHOTO OCTATKA Ha cyeTe JJOJKHUKA.
B "acTHOCTH, UMEHHO TaKUM 00pa30M HaJIOTOBOE 3aKOHO/IATE b~
CTBO OMpe/iesisieT MpaBuiia UCTIOTHEHH S 0OSI3aHHOCTH TI0 YIuiaTe
Hastora (11. 2 ct. 45 HasoroBoro kozuekca P® 2%). 3to npuBoaut
K HEONPaBAaHHOMY IEPEHECEHUIO PUCKA HEMOMyYeHHUsI TuIaTexa
Ha I0JTy4JaTesisi Cpe/ICTB, KOTOPbIA HE UMEET BO3MOKHOCTEN HU B
BbIOOpE OAHKOBCKOW OpraHU3allvy TUIATENbIIMKA, HU B «MapIll-
pyTe IBUXEHUs» JeHexkHbIX cpelacTB. CienoBaTenbHO, Kpeau-
TOp (TMOJTy4YaTesIb CPE/ICTB) MONAIAET «B MOJIHYIO 3aBUCUMOCTh OT
JEWCTBUIA JIOJDKHUKA, B Pe3y/ibTaTe Yero JIeHe)KHOe 00s3aTeTb-
CTBO IOPUIMYECKH MOXKET CUMTATHCS MCIIOJHEHHBIM, TOTAA Kak
(pakTHUECKM KPEeOUTOpP HE MOMy4yaeT MPUUUTAIOIIErOCs eMy MO

1293 Pd. 1998. No 31. Cr. 3824.



00s13aTeNbCTBY» 120,

OOmwmii BBIBOJ] TAKOB: JIJIsI TIOJIHOW pean3aliiu CyObheKTUB-
HOTO T'PpakAaHCKOTO TpaBa, HajJIekKaIlel ero 3anmThl TpedyerT-
csl He TOJIbKO (popMasibHOE (a0CTpakTHOE), HO U (haKTHUECKOoe
(peasibHOE) WICTIONIHEHUE CYOBEKTUBHOM TI'paKAaHCKOW 00s3aH-
HocTU. VIMEHHO € 3TOro MOMeHTa MOKHO CUUTATh IOPUUUECKYIO
00513aHHOCTb WCITIOJTHEHHO! B MOJTHOM COOTBETCTBUHU C JyXOM U
OyKBOH 3aKOHa.

C uenblo JaJIbHEMIIEr0 COBEPIICHCTBOBAHUS T'PaXJAHCKOTO
3aKOHO/IATENILCTBA TPEAJIaraeTcsi BHECTH JIOTIONHEHHE B a03ail
BTOpOil 1. 1 cT. 12 depepanbHoro 3akoHa «O cyneOHbIX MPU-
CTaBax», a UMEHHO TIOCJIE CJIOB «Cy/IeOHbI MPUCTAB-UCIIOTHU-
TeJb: IPUHUMAET MEphl [0 CBOEBPEMEHHOMY, IOJTHOMY U Ipa-
BIJIBHOMY HCIIOJTHEHHIO WICTIOTHUTEJIBHBIX JOKYMEHTOB» H00a-
BUTb «IIPUHUMAET MEPHI 110 PEAIbHOMY ((PaKTUIECKOMY ) UCTIOIN-
HEHMIO CYJIcOHBIX pereHui» 131,

Kpome Ttoro, menecoodpasHo Bkmounth B . 2 'K PO
OT/IEJIbHYIO CTaThl0 C Ha3zBaHMeM «lIcronHeHMe rpaxaaHCKuX
oOsi3aHHOCTEel». MMeeT 3HayeHue NpUHATHE Jaxe psjaa cra-

130 Iyt 2.6 pasa. 1 KoHnennuu coBepiieHCTBOBAHUS OOIINX MONOKEHUH 00s1-
3atesibcTBeHHOro npasa Poccun. IpoekT pekomennosaH Ilpesuguymom Cosera npu
IMpesunente PP no xonudukauy 1 cOBEPIIEHCTBOBAHUIO I'PAXJAHCKOTO 3aKOHO/A-
TEJIbCTBA K OIYOJIMKOBAaHMIO B LiesIsiX oOcyxaeHus1. ITpotokon Ne 66 ot 12 sHBaps
2009 r. (http://www.privlaw.ru).

31 Baguaun E.B. Borpocs! ucronHeHusi CyObeKTUBHBIX TPAKIAHCKUX OOs3aHHO-

creil // Bectauk CaparoBckoii rocynapcTBeHHoi akagemu rpasa. 2004. Ne 4 (u. 1).
C. 130-131.



Tel, MOCBAIIEHHBIX Ae(MHUTUBHBIM XapaKTEPUCTUKAM TI'Pax-
JAHCKO-TIPaBOBOM OOSI3aHHOCTH M TPk IAHCKO-TTPABOBOI OTBET-
CTBEHHOCTH.

B 1aHHBIX TIOIOKEHUSX HEOOXOIUMO MTPEAYCMOTPETh OIpejie-
JIEHUE ¥ OCHOBOIIOJIAralolre MPUHIUITHI UCTIOJTHEHHUS Tpask1aH-
CKO-TIPaBOBBIX OOSI3aHHOCTEW 2, B YaCTHOCTH TMPABUJIO, & TOU-
Hee, OOIIWI MPUHIIMI TPakKJIAHCKOTO MpaBa, Mo KOTOPOMY HUC-
NOJIHEHWE CYOBEKTHBHOM I'PaKIaHCKON OOSI3aHHOCTU CUMTAET-
Cs1 OCYIIIECTBJIEHHBIM (peaM30BaHHbIM), T. €. JOCTUITIIUM CBO-
€l MPaBOBOM 1IeJIM, C MOMEHTA (POPMAIILHOTO M (DAKTUYECKOTO
JOJDKHOTO, TPeOyeMOro NoBe/IeHHSI.

§ 3. B3anuMocBs3b 0CyIIEeCTBICHHSA
rpa:xJaHCKHUX NpaB H
HCIIOJTHEHHSI 00sI3aHHOCTel

C ocMbICc/IeHreM IrpaXXJaHCKHX HpaBOOTHOI_HeHI/Iﬁ B ITMBUJIN-

132 Bornpoc 06 akTyaIbHOCTH MPHHIIMIIA MCIIOMHEHUS IPaX/IaHCKO-TIPABOBBIX 00sI-
3aHHOCTEl 1 HeoOxoguMocTH 3akperuieHusi ero B 'K P® HeogHOKpaTHO mogHUMal-
Cs1 HAMU Ha HAy4YHO-IIPAKTUYECKUX KOH(EPEHLMAX, HAYYHO-METONOIOTMYECKUX Ce-
MHHapax M «KPyIIbIX cTofax» (cM. 00 aToM, Hanpumep: Baeuaun E.B. VicnonHnenue
CYOBEKTHBHBIX TPakJaHCKUX 00s13aHHOCTEH // YHUBepcUTeTCcKas Hayka — Pecry6mm-
ke bamkoprocran. T. II. I'ymanuTapHble Hayku: MaTepuasbl Hay4YHO-IIPaKTUYECKOM
KOH(epeHLINH, MOCBAIIEHHON 95-1eThio ocHOBaHK:A Balkupckoro rocyaapcTBeHHO-
ro yHuBepcutera. Ya, 2004. C. 304-307; On sice. HexoTopble BOPOCH UCIIOMHEHHU S
rpaxkIaHCKO-TIPABOBHIX O0SA3aHHOCTEN TOCYyIapCcTBOM // AKTyaJIbHBIE IIPOOJIEMBI YacT-
HOIIPABOBOTO PeryaupoBaHus: Marepuaisl MexayHaponHoil V Hay4HOIl KoH(pepeH-
uun (Camapa, 22-23 anpens 2005 r.). Camapa, 2005. C. 114-116).



CTHKE CBSI3aH KOMIUIEKC Pa3HOTroO poja MpoojieM — OT IpOosiCHe-
HUSI KJTIOYEBBIX TIOHATHI 0 OCO3HAHMST OCOOEHHOCTEN CTPYKTY-
PbI 3TOTO MPABOBOTO sIBJIeHU 1. HeKoTOphie Hanbosiee ocTpbie MO-
MEHTHI TPeOYIOT 0COO00M pedieKkcuu.

Tak, Hay4yHast a0CTPAKIIMS «I'PaXJAHCKUE MIPABOBbIE OTHOIIIE-
HUS» — OMHAPHASI KATErOPH S, IIOCKOJIBKY COCTOUT W3 JIByX HEOTh-
eMJIEMbIX YacTel. «YacTHOIpaBOBOE OTHOINEHHUE IPEICTaBIIs-
eT coOOil OCHOBaHHOE Ha IOPUAMYECKOM (haKTe COOTBETCTBUE
npaBa v 00SI3aHHOCTH, KOTOPBIE YCTAaHABIMBAIOTCS MEX Ty JIUIIA-
Mu» 133, Ha Haim B3misA, B KauecTBe JIEMEHTOB TPaKIaHCKOTO
MIPaBOOTHOIIICHUS 11eJIeCO00pa3Hee pacCMaTpUBATh OCYIIIECTB-
JieHWe CYObEKTUBHBIX I'PaXIaHCKUX MPaB U UCIIOJHEHHUE COOT-
BETCTBYIOIIUX UM CyOBEKTHBHBIX I'PaKIAHCKUX OOSI3aHHOCTEH.
Hepa3pbIBHOCTD, TUAIEKTHUECKOE EAMHCTBO (PYHKITMOHMPOBA-
HUSI OCYIIECTBJICHUS] CYOBEKTUBHBIX TPAkJIAHCKUX TPaB U UC-
TIOJTHEHU I CYOEKTUBHBIX TPaKAAHCKUX OOS3aHHOCTEN XapaKTe-
pU3YeT UX KaK MapHbIe IPUINYECKUe KATeropuu. ITO TO3BOJIS-
€T MCII0JIb30BaTh B HACTOSIIEM UCCJIEIOBAHUH OIMH U3 BaXKHEH-
IIUX COBPEMEHHBIX METOJIOIOTMYECKUX TOIXOJIOB — CPABHUTETh-
HO-TTPAaBOBOM, OCHOBAHHBIN Ha COIMOCTABJIEHUH TTPOTHBOIIOIOK-
HBIX SIBJIEHUY IOPUANYECKON AeUCTBUTEILHOCTH.

«...C mosunyu AaHHOTO TOAXONA 3HAYMTENIBHO PpacHIvpsi-
I0TCSl TIO3HABaTeJIbHbIe BO3MOXKHOCTU TIPU PACCMOTPEHHM TeX
WJIA WHBIX B3AaUMOOTHOCSIIIMXCS OPUINYECKUX SIBJIEHUU U TTPO-

133 Hlepwenesuy I'.@. YUeOHUK PyCCKOTO IpaskJaHCKOro mpasa (mo m3a. 1907 r.) /
Berym. cr. E.A. CyxanoBa. M., 1995. C. 56.



1IeccoB, MojHee (PUKCUPYIOTCS UX BHYTPEHHHE CBS3H, 4YeTde
YCTAHABJIMBAIOTCSI KaK 3JEMEHThl €IWHCTBA, TaK W SJICMEHTHI
MIPOTUBOIOJIOXKHOCTH» 134, TlapHbIe Hay4HbIE KaTerOpyUu B Kave-
CTBE CIEIMATBbHON JIOru4yeckor (hopMbl HAMpaBJIEHbl HE TOJIb-
KO Ha KOHCTaTaruio (pakTa B3aMMOCBSI3M MEK/1y OIpeieieHHbI-
MU IOpUINIECKUMU a0CTPAKIMAME, HO ¥ Ha TIO3HAHKE JICHCTBY-
TEJIbHOTO B3aMMOJICUCTBUSI POTHBOIOIOKHBIX ITPABOBBIX SIBJIC-
HUH, paCKPBITHE UX €MHCTBA M «CAMOJIBUXKEHUSI» 13,

Ecnu cyObeKTHUBHBIE TpakIaHCKKE TpaBa U OOS3aHHOCTH B
IUBIJIMCTUYECKON HayKe TPAJUIIMOHHO COTOCTABIISLT JPYT C
JPYyroM, YCTaHAaBJIMBAJIM BHYTPEHHE MPUCYIIME UM IPU3HAKH,
pa3uuMs U €IMHCTBO JAHHBIX MPOTUBOMOJIOKHBIX MPABOBBIX
(peHomeHOB, TO MTpoOIEME COOTHOIIIEHUSI OCYILIECTBIEHUS CyOb-
eKTUBHBIX TPAXIAHCKUX TPaB W UCIOJTHEHWS] CyObhEKTUBHBIX
IPaXIaHCKUX OOSI3aHHOCTEH YAE/IsIOCh TOpa3ao MEHbIIE BHH-
MaHusl. B HacTosiiiee Bpemsi OHa OCTaeTcst OIHOM U3 MaJIOUCCIIe-
JIOBAHHBIX B MTPABOBEICHUU.

[Mapb1 «cyObeKTUBHBIE TPaXIAHCKUE MTPaBa — CYObEKTHUBHbIC
rpakIaHCKUe 00SI3aHHOCTU» U «OCYILECTBICHHE CYObEKTUBHBIX
IPaXIaHCKUX MPaB — UCTIOJIHEHNE CYOBEKTUBHBIX I'PAKIAHCKUX
00513aHHOCTEN» TeHETUYECKH, NeTEPMUHUPOBAHHO B3aUMOCBSI-
3aHbl. [laHHbIe (POpMATTLHO-TIOrnYecKr 00pa30BaHHbIE TIPABOBbIC

13% Manvio A.B. CTuUMYJIBI M OTpaHUYEHHUS B TIPABe: TEOPETUKO-UH(POPMAIIMOHHBIT
acriext. C. 77.

135 Cw.: Hviproe B.B. Tloolpenue 1 Haka3aHUe Kak MapHble I0pUUYECKUE KaTero-
pun: uc. ... kaun. opua. Hayk. C. 82.



napsl equHUAT (0O0benuHseT) odmmast byHIaMeHTaTbHAsT UHCTH-
TYLIMOHAJIbHAsA OCHOBA, POIOBUIOBOM XapaKTep CONEP:KaHUs UX
€IMHOrO Havasa. TouHee, OHU «OTPaXKaIOT B3SAThIE C TOUKH 3pe-
HUs €IMHONM OCHOBBI [BHIJE/ICHO MHOW. — E.B.] MpoTUBOMO-
JIO)KHBIE MTPOSIBJIEHUS €€ CYIIHOCTU, TO3UTUBHbIE U HETaTUBHbIC
CTOPOHBI OJTHOTO MPoIecca [BbIIe/IeHO MHOW. — E.B.]»!%, Or-
CI0a ¥ CXOACTBO MHOTUX COAEPKATENbHBIX (OMUCATEbHBIX ) JJ1e-
MEHTOB B OOJIbIIICH UM MEHBIIIEH CTETIEHN — EIMHCTBO XapaKTe-
PUCTHKH.

Paznnure naHHBIX Map npaBoBbIX (PEHOMEHOB IMPOSIBIISETCS
B UX (DYHKIIMOHAJIbHOM Tipe/iHa3HaYeHn. CyObeKTUBHBIC IPax-
JAHCKHE TIpaBa M 0O0SI3aHHOCTH OTPAXKAIOT CTATUKY (OmpeesieH-
HOE COCTOSIHUE) IMPABOBOIO OTHOLIEHU . DTO UjeaIbHAsi MOAEIIb
COCTOSIHHSI CYOBEKTHBHBIX MPaB M OOS3aHHOCTEH, MPaBOOTHO-
HIEHNS B LIEJIOM B OINpeAeSeHHbIN 3a(PUKCUPOBAHHBIA MOMEHT
BpEMEHH.

B otmume ot 3TOrO OCyliecTeieHne CyObeKTUBHBIX MPaB U
UCTIOJTHEHNE CYObEKTUBHBIX OOS3aHHOCTEH — ITO «IBMIKEHUE»
MPaBOBOrO OTHOLIEHUS1, IPYTUMU CIIOBaMU, TMHAMUKA ITPABOBO-
IO SIBJIEHUSI, ONIOCPEAYIONIETO COIUAIbHBIE TTPOLIECCHI, peabHOe
TOBEJICHUE CyOBhEKTOB, HEIPEPHIBHO M TIOCTOSIHHO IPOMCXOMS-
1iee BO BPEMEHHU U ITPOCTPAHCTBE.

Takum 0Opa3zoM, hOpMaATLHO-JIOTUYECKOMY U CYIITHOCTHOMY
COIOCTABJIEHUIO MOTYT TIOABEPraThCsl HE TOJIBKO MAPHBIE KATero-

136 Bacunves A.M. ITpaBoBbie kKaTeropuu. MeTononornueckre aceKThl pa3paboTKu
cHcTeMbl Kateropuil Teopum npasa. C. 244.



pUM IpaBa, HO U, KaK 3TO HU MapaJioKCAIbHO 3BYUHT, Maphl Ka-
TErOpHIA WM HECKOJIbKO Tap MPaBOBHIX (DEHOMEHOB, €C OHH
comepikar B cede KOpeHHOe, OO beTUHSIoNIee, KOHCTUTYHPYIOIIee
CBOWCTBO, TO3BOJISIONIEE CYUTATh MX €JUHON OCHOBOH Oolee
aOCTPAKTHOIO KaTeropuajibHOTrO psaa WM moHsaTws %7, B gacr-
HOCTH, TAKOBBIMH OYHYT SIBJIAATHCS MAPBl «CyOBEKTUBHBIE I'Pak-
JaHCKHE TIpaBa — CyObeKTUBHBIE IPaKIaHCKUE 0OSI3aHHOCTU» U
«OCYIIECTBJIEHHE CYObEKTUBHBIX I'PaKJAHCKHX ITPAB — UCTIONHE-
HUe CYOBEKTHBHBIX I'PAKJAHCKUX 00S3aHHOCTEN .

OHH, KaK CJIOXHbIE MHOTO(DYHKITHOHATbHbIE IPABOBHIE SIBJIE-
HUSI, OTPAXKAIOT CTATUKY M IMHAMUKY COAEpKaHMs Oosiee MIMpo-
KOM I0pUIMYECKON aOCTPaKLIMK — IPakJaHCKOTO MPaBOBOTO OT-
HOIIIEHVS ¥ 1ajiee TI0 KaTeropuaibHOMY psijly — MEXaHH3Ma OCy-
IIECTBJICHUS TPAKJAHCKUX TMPaB M WCHOJHEHUS I'PaXIaHCKUX
00s13aHHOCTEN.

EAvMHCTBO M B3aMMOJIEHICTBIE OCYIIECTBICHUS I'PakJAHCKUX
TIpaB ¥ UCTIOJIHEHU I 0Os3aHHOCTEH TPOSIBIISICTCS B TUAJIEKTHYe-
CKOH B3aMMOCBSI3Y X CYIIHOCTeH. OTTaNKMBasICh OT JaHHOM Oa-
30BOM MPEIIOCHIIKH, UCTIONb3Ysl JeAYKTUBHBIA METOJ, MOXKHO
BBISIBUTh KOHKPETHBIE MTPOSIBJIEHUSI STOTO I0PUANIECKOro (heHo-
MeHa.

Bo-niepBbiX, Kak CyObeKTHBHBIE TPaBa, TAK M CyObEKTHBHBIE
00SI3aHHOCTH MOTYT COCTOSITBCSI, CYIIIECTBOBATh M PEaTM30BbI-

137 Cwm. axxe: Basuaun E.B. Ocy1mecTBeHNe MpaB U UCHOTHEHNE 00A3aHHOCTEH
B CTPYKTYp€E I'PakJaHCKOI'O IIPaBOOTHOLIEHNU // POCCUICKMI I0pMIUYECKUIT XKy pHAL.
2007. Ne 5. C. 100-104.



BaThCs JIMIIb B PaMKax OIPEIC/ICHHOrO IPABOBOIO OTHOIIE-
Hus'38,

JIpyrumu ciioBamu, rpaxJaHCKOe MTPaBOOTHOIIIEHHE — He OC-
HOBaHKEe BO3HMKHOBEHHMS MPUTA3AHUSA K 00sI3aHHOMY JIUILY (JIH-
1am), a hopMa, T. €. Ta IPaBOBask KOHCTPYKIIMS, B paMKax KOTO-
POH OCYIIECTBIISIETCS CYyObEKTUBHOE IPaXkIaHCKOE MPaBO U, CO-
OTBETCTBEHHO, WCIIOJHSETCS CYObEKTUBHAS TPaXJaHCKast 00sI-
3aHHOCTb. VIMEHHO MOJOOHBIN MOAX0/ O3BOJIsIeT Hanbosee -
(beKTHBHO BBICTPOUTDH TEOPETUYECKYIO MOJIE]Ib IIPABOBOIO MeXa-
HU3Ma TapaHTUPOBAHHOTO OCYIIECTBIICHUS TIPaB U UCTIOJTHEHUS
00SI3aHHOCTEN.

Cy1iecTByeT U Jipyrasi BeCKasi, apryMeHTHPOBaHHas! TIO3UIIHS,
B COOTBETCTBHH C KOTOPOW CyObEKTUBHbBIC TIPaBa MOTYT ObITh HE
TOJIBKO 3JIEMEHTOM TPABOOTHOIIEHN S, KOTOPOMY KOPPECTIOH M-
pyeT 00SI3aHHOCTb, HO Y JIEMEHTOM CJIOKHOTO MPABOOTHOIICHUS
0e3 KOppeCHOHAUPYIOIIEH eMy OOSI3aHHOCTH: OHU MOTYT BXO-
JIUTh B TIPABOBOM CTATYC IPaXaH, KOMIIETCHITNIO IOPUINUECKIX
!,

Bo-BTOpBIX, CyOBEKTUBHOE TIPABO M CYObEKTHUBHASI 0Os3aH-
HOCTb He TOJIBKO SIBJISIIOTCS IOHATUSIMM OJJHOTO KATerOprabHO-

138 g JTepaType 00OOCHOBAHA M MHAs 3aCiTy’KMBAIOIIasi BHUMaHUS Mo3uIms. Tak,
.M. I'erkuH nvmieT: «[IpaBo BepakaeTcsi B TpeOOBaHUU COBEPINUTSH ACHCTBUE (BO3-
Jepkarbcesi), B (pOpMaJIbHOW BOZMOXKHOCTH (MaTepualibHasi BO3MOXHOCTD — J1eJ10 (pak-
Ta) OCYIIECTBUTh ITO MPUTI3AHUE, BhITEKAIOIee U3 MPABOOTHOIEHUs» (cM.: ['pak-
naHckoe nipaso. T. 1. M., 1944. C. 72).

139 Cm.: AGosa T.E. Oxpana X035CTBEHHBIX ITpaB npeanpusatuil. M., 1975. C. 20-
21.



ro psija, HO U Je(MHUIIMOHHO B3auMoOcBs3aHbl. «[Ipencrasie-
Hre 00 ogHoM, — rucan ['.®. IlleprieHeBrY, — HEPa3pHIBHO CBSI-
3aHO C TMpeJCTaBJIeHUEM O JIpyroi» 40, CyObeKTUBHOE I'pakIaH-
CKOE MpaBoO U CyObEeKTUBHAS IpakJaHCKasi 00S3aHHOCTDb OIpe-
JEJISII0TCS Yepe3 CBOWCTBEHHbIE UM OCHOBHbBIE XapAKTEPUCTUKU
ApYT Apyra.

K npumepy, «o0riee ornpesenenre CyobeKTHBHOTO IIpaBa Mo-
KeT ObITh OrPAHUYEHO YKa3aHUEM Ha TO, UTO JIUIIO HaJIeJIeHO Me-
oI BOBMOXHOT'O (JI03BOJIEGHHOTO) TIOBE/IEHUsI B MPABOOTHOIIIE-
HUH, 00ECTICUeHHON 0OS3aHHOCTSIMU JPYTHX JIUI» 4!,

B-TpeTbux, cyObeKTUBHBIE TIPaBa ¥ 0OS3aHHOCTH KOPPECTIOH-
AUPYIOT (MTPOTUBOCTOSIT) APYT APYTY, T. €. SBJISIOTCS KAaTeropu-
SIMU TIOJISIPHBIMHU.

B-ueTBepThIX, CYOBEKTUBHBIC MPaBa U 00S3aHHOCTH HE TOJNb-
KO COOTHOCSITCSI, HO Ml HeN30€KHO IETEPMUHUPOBAHHO 0OYCIIOB-
JIMBAIOT IpYT Apyra.

Tak, ecnu y mpopaBiia ecTb OMpeieieHHOe MpaBo TpedoBa-
HUS B BO3HUKIIIEM IIPAaBOOTHOILIEHUHU KYIUIU-IIPOJAKH, TO Y TO-
Kymaressi, COOTBETCTBEHHO, HAJIMUECTBYET OOSI3aHHOCTh COBEP-
IIUTH ONpeJielieHHoe AefcTBUe, U HaoOopoT. K mpumepy, npo-
JaBIly PUHAJIEKUT MPABO TPeOOBATh OIUIATHI TOBAPA B TTOJTHOM
o0beMe U B HaJUISKAIINA CPOK, COOTBETCTBEHHO, HA MOKYTaTe-
Jie JIeKUT 00SI3aHHOCTh COBEPIINUTh YKa3aHHbIE ICHCTBUS U OCY-

140 1lepuernesuu I'.@. Yka3. cou. C. 56.

141
Anexceeg C.C. MexaHu3M IPaBOBOIO PETYJIMPOBAHUSA B COLUAIUCTUYECKOM IO-
cymapcrse. C. 135.



IIECTBUTD X HAJIJICHKAIIUM 00pa30M. « Y CTaHOBJICHUE I0pUIHYe-
CKOTO OTHOINEHUSI MMEET MECTO TOrIa, KOrJa W3BECTHHIN I0pH-
JIMYEeCKU# (DAKT CBA3BIBAET MPABO C U3BECTHBHIM CyOBEKTOM, BO3-
Jlarasi OfIHOBPEMEHHO OOSI3aHHOCTh Ha IPYTrux» '42. 3aBUCMMOCTh
MeXy TIpaBaMH 1M OOS3aHHOCTSAIMM TaKoBa, YTO 6e3 Iopuande-
CKUX 00SI3aHHOCTEN MCYEe3aeT U CaMo MpaBo 43,

B-nsIThIX, CYyOBEKTUBHOE TPk JAHCKOE MTPABO M COOTBETCTBY-
olas eMy CyObeKTHBHAs TpakJIaHCKasi 0O0sI3aHHOCTh OTpaka-
0T «CBSI3AHHOCTb» CyOBEKTOB (KpeauTopa U AOIKHUKA) TAHHO-
O IPABOOTHOIIIEHHUS 44,

B-1mecThix, cyObeKTHBHBIE TIpaBa U 00S3aHHOCTH B3aMMO3a-
BUCHMBI: U3MEHEHUSI B COAEP/KAHUU CyObEKTUBHOIO IMpaBa Ofl-
HOBPEMEHHO BJIEKYT U3MEHEHHS B CONECPKaHUM CYOBEKTUBHOM
00S13aHHOCTH, ¥ HA0OOPOT. DTa AMHAMUKA ITPOUCXOIUT OTHOMO-
MEHTHO; OHa UMMaHEeHTHa pacCMaTpUBAaeMOMY MTPABOBOMY SIB-
nenuto. CyObeKTUBHBIE TIpaBa UM OOS3aHHOCTH «CTPEMSITCS K
€IMHCTBY, TOXIECTBY, COBIaJeHUIO» |43, TouHee ckazaThb, «CyOb-
eKTUBHBIE TIpaBa M OOSI3aHHOCTH BO3HHMKAIOT OJHOBPEMEHHO,
TECHO B3aMMOCBSI3aHbI M COOTBETCTBUE MEXkly HIMHU He HapyIlia-
eTcsl HUKOraa» 6. DT0 KOHCTUTYUPYIONIUI TPU3HAK, BHYTPEH-

142 Hlepuernesuu I'.®. Yka3s. cou. C. 59.
143 Cwm.: Souu J1.C. Obwmas teopus mnpasa. JI., 1976. C. 165.

144 Cwm.: Mamysoe H.H. Jluarocts. [TpaBa. [leMokpatus (TeopeTUuecKue mpoodieMbl
cyobekTrBHOTO mpasa). C. 276.

145 THempadsicuyxuti JI.H. Teopusi paBa U rocyJapcTBa B CBSI3M C TeOpuel HpaB-
creernoctu. T. 1. CII6., 1909. C. 172.

146 Kanycmun M. Teopus nipaBa (fopuaideckas gormarrka). T. 1: O6mas rorma-



HE NPUCYIIUIA IPAaBOBOMY OTHOILIEHUIO, TOITOMY €TI0 HapylIeHue
O0OBEKTUBHO BEJIET K TOSIBJICHUIO JICCTPYKTUBHBIX JIEMEHTOB B
MIPaBOOTHOILIEHUH JIMOO MpeKpallaeT ero.

[To muenuio B.K. Anzipeesa, «peryampoBaHue rpaxJjaHCKUX
IIPaB HEPEJKO MPOUCXOUT B OTPHIBE OT COOTBETCTBYIOIIUX 00sI-
3aHHOCTEH, YTO B TEOPETUYECKOM ILJIaHE TIOJPHIBAET cCaMy UJIEI0
CYIIIECTBOBAHMS TTPABOOTHOIIIEHUSI Kak 00O0OIIaloNIell Karero-
pHH, TIOCKOJIBKY T'PakJaHCKME MPaBa y JIMIA MOTYT CYILECTBO-
BaTh BHE CBS3M C OOSI3aHHOCTSIMU Y JIPYTUX JIAI» 47,

B-cenpMbIX, ydeHble OTMEYalT TaKOe CBOMCTBO ((popmy
€/IMHCTBA), KaK B3aUMOIIPOHMKHOBEHUE CyOBEKTUBHBIX MpPaB U
o0s13aHHOCTEN 8.

Kpome nepeuncieHHbIXx 000CHOBAaHHBIX XapaKTEPUCTHUK I1eJie-
coOOpa3Ho yKa3aTh U CUTYaIWIO, IJe KOPPEsIus mpaB 1 00s-
3aHHOCTEH BbIpakeHa He B MOJSIPHOCTH, MPOTUBOMNOCTaBIEHUN
Y COOTBETCTBUU JPYT JOPYyry, a B CONEPXKATEIbHOM, CTPYKTYp-
HOM M CyObEKTHOM €/IMHCTBE — B BOZMOXKHOCTH U OJJHOBPEMEH-
HO HEOOXOIMMOCTH KOHKPETHOMY CYOBEKTY AEHCTBOBATh OMpe-

TKa. M., 1868. C. 234.

147 Anopees B.K. K pazpaborke HOBoM penakimu yactu iepsoit [' K PO // Xo3zsiiictBo
u npaso. 2008. Ne 10. C. 51.

148 Cwm, Hanpumep: Mamyszoe H.H. AxtyaisHble ipoonemsl Teopud mpasa. C. 290—
296; I'enxun /1.M. CoueTaHue nipaB 1 00sI3aHHOCTEH B cOBeTCKOM rpaBe // CoBeTckoe
rocyaapcTBo U npapo. 1964. No 7. C. 35; Eauceiikun [1.®. T'paxJaHCKO-TIpoOLIECCYallb-
Hble paBooTHoIeHus. SIpocnasins, 1975. C. 70, 71; Kpawenunnuxos E.A., Momoeu-
n06kep E.A. O ennHCTBe CyOBEKTHBHBIX MPaB U I0PHAWYIECKUX oOs3aHHOCTel // Bo-
TIPOCHI TEOPHH IOPUIITYECKHX 00s3aHHOCTeH: Te3nch MexXBY3. Hayd. KOH(. MOJIOIBIX
yueHsbIX-1opucToB. Boponex, 1988. C. 1-3.



aeneHHbIM 00pa3oM. CripaBeJIMBO OyeT OTMETHTh, YTO YacTh
CTIEIIMAIMCTOB TMOIBEPraeT COMHEHMIO MO0 BOOOIIEe OTBEpraeT
NOIOOHYI0 BO3MOKHOCTB 4.

Mo HarleMy MHEHUIO, TMBUJIMCTUKA (KaK M IyOIMYHOE TIpa-
BO) HE MCKJIIOYAeT yKa3aHHOro mpaBoBoro ¢gpeHomeHa. Te wiu
WHble CYOBEKTUBHBIE TPaBa B TO K& BPEMs BBICTYMAIOT B Ka-
YecTBe Ipa)kJaHCKO-TIPaBOBHIX oOsi3aHHOCTel ™. [laHHOE mpa-
BOBOE SIBJICHHE SIPKO TMPOSIBJISUIOCH B TIEPUOJ] JEUCTBHS COBET-
CKOHM CHUCTEMBI IIJIAHOBOTO XO3SIICTBOBAHMsI, OTCYTCTBHUSI YacT-
HOW (DOPMBI COOCTBEHHOCTH U OBIJIO OTMEUEHO YUYEHBIMU. «...
XO03SICTBEHHbIE OpraHU3allMy KaK OpraHbl, BHITOTHSIOIINE Ha-
POIMHOXO3AMCTBEHHBIN TUIaH, 00S3aTeIbHO JOJKHBI OCYIIECTB-
JISITh CBOU CYOBEKTHBHBIE TIpaBa, MO0 ITO SIBJISIETCS] CIIOCOOOM
BBITIOJIHEHUSI MX COOCTBEHHBIX MPOU3BOJCTBEHHO-(PMHAHCOBBIX
TUIAaHOB» %1, a TaKkke OCHOBHBIX (DYHKITUI, BO3JIOKEHHBIX HA HUX
rocygapcTBom 2,

[To Bcell BUAMMOCTHU, JaHHOE TOJIOKEHHE IPEACTABISIeTCS
MPAKTUYECKUA 3HAYUMBIM JUTSI (DYHKIIMOHMPYIOIIUX B HACTOSI-

149 Cwm., Hanipumep: I yxacsn P.E. KoHUenus cavsHus paB ¥ 00sI3aHHOCTEH 1 aj-
MHUHHUCTPATUBHO-KOMaH/IHble MeToapbl yrpaBieHus // CoBeTckoe rocyIapcTBo U Ipa-
Bo. 1989. Ne 7. C. 26-35; On oice. VI36paHHBIE TPYIHl 10 IPAXTAHCKOMY MPOIIECCY.
M., 2009. C. 390-402.

150 Cw.: I'paxpanckoe mpaBo: Yueonuk: B 2 u. Y. 1 / Ilox pen. 10.K. Tosncroro,
A.I1. Cepreena. C. 222 (aBrop rnassl — A.I1. Ceprees).

BT Bacunves JI. I'paxxnanckoe nmpaso HapoaHoit Pecniyonuku Bonrapuun. M., 1958.
C. 59.

152 Cm.: Skosnes B.®. I'pak JaHCKO-TIPaBOBOI METOJI PETYINPOBAHHS OOIIECTBEH-
HbIX oTHOIIeHu#. M., 1972. C. 91.



1ee BpeMsi OTEYeCTBEHHBIX TOCYIAPCTBEHHBIX W MYHUITUIIAIb-
HBIX YHUTAPHBIX MPEANPUSATHIA, a TaKXkKe TOCYIapCTBEHHBIX WA
MYHUIMIATBHBIX YUPEXICHUN 1, BOBMOXKHO, TpeOyeT CBOEro OT-
pakeHUs B ICHCTBYIONIEM POCCUIICKOM I'PaskIaHCKOM 3aKOHO/A-
TeJIbCTBE.

OpHako MoAOOHBIE TIPABOBBIE OTHOIIEHUS, IJE «IPABO HE
MIPOTUBOINOCTABJISIETCS] OOSI3aHHOCTH, a CIIMBAETCS C Hebl» 133, ak-
TyaJibHbl ¥ HATJISITHO TPOSIBJISIIOTCS B JEUCTBYIOIEM POCCHIA-
CKOM 3aKOHOJIATEJIbCTBE.

B wactHOCTH, 3aKTI0UEHME TIOTOBOpA HA TOPrax: JIMIIO, BBIUT-
paBIiiee TOPry, UMeeT IPaBo TPeOOBATh MOANMMUCAHMSI C OpPraHU3a-
TOPOM TOPrOB MPOTOKOJIA O PE3Y/IbTaTaX TOPrOB, KOTOPBIA UMEET
CHJTY JIOTOBOpA. YKJIOHUBIIIMIACS OT MOANUCAHUS TTPOTOKOJA OP-
raHW3aToOp TOProB 0OsI3aH BO3BPATUTh BHECEHHBIN yUaCTHUKOM
TOPIrOB 3aJIaTOK B JBOWHOM pa3Mepe, a TakkKe BO3MECTUTh eMY
yOBITKM, PUYMHEHHbIE yyacTueM B Toprax. Ho B To ke Bpems
noOe/IMTelTb TOProB HE TOJIBKO MMEET IIPaBO, HO M 00s13aH TOJI-
nucaTh JJOrOBOpP, B MHOM CJTy4yae OH yTpauMBaeT BHECEHHBIA UM
3agaTok (1. 5 cT. 448 'K P®).

Jpyroii mpumep: rpaxJIaHCKO-TIPABOBOW MHCTUTYT TOCyaap-
CTBEHHOW PEruCTpalvy CIEJIOK MpeAroaraet, yro Kaxaas u3
CTOPOH B JIOTOBOpe, (hopma KOTOPOTO TMpeaycMaTprBaeT Tocy-
JApCTBEHHYI0 perucrpaiuio’>*, mmeer MpaBo U OJHOBPEMEH-

153 Fenrcun /JI.M. CouetaHue mpaB ¢ 00SI3aHHOCTSIMU B COBeTCKOM IpaBe // CoBeT-
CKoe rocyaapcTso u npaso. 1964. Ne 7. C. 30.

154 Cwm., Hanipumep, cr. 4 PepepanbHoro 3akona ot 21 mionsg 1997 r. Ne 122-93



HO OOSI3aHHOCTh OCYIIIECTBUTH TOCYIAPCTBEHHYIO PErUCTPAIIUIO
CIIEJIKM B OTHOIIIEHUH TOrO WJIM MHOTO umyiiectna (ct. 164, 165
'K PD).

B o0mieii cucteme 4acTHOrO INpaBa «COBMeEIEHUE» IpaB U
00s13aHHOCTEN (KOT/Ia OTpeieNIeHHOE MOBEeHNE CYObEeKTa SIBJIsI-
€TCsI OMHOBPEMEHHO U €r0 MPaBOM, ¥ OOSI3aHHOCTBIO) HATJISITHO
WLTIOCTPUPYET ceMeHOe 3aKOHOAATENbCTBO. B yacTHOCTH, B II.
1 cr. 63 CemeitHoro kofekca P® nipsiMo ykazaHo, 4TO «poauTe-
JI UMEIOT MPaBO M 00sI3aHbI BOCITUTHIBATH CBOUX JIETEM».

[MomoGHBIe TpUMEPBI PACKPHIBAIOT HE TOJIBKO KOPPECHOH/IU-
pYIOIIME CBOWCTBA CYyObEKTUBHBIX I'PaXJAHCKUX TPaB U 00sI3aH-
HOCTEH, HO U MX TECHYIO B3aUMOCBSI3b, B3aUMOOOYCIIOBJIEHHOCTb.
OOBEKTOM B IaHHBIX MMPABOBBIX OTHOIIIEHUSIX, KaK MPABUJIO, SIB-
JSI0TCA Onara, UMEIoNIMe aKTyalbHOe 3HaYeHHe KaK ISl CaMHX
YYaCTHUKOB OTHOIIIEHUM, TaK W JJIsI TPEThUX JIUII,  TaKxkKe JJIs
rocyaapcTsa v oOIIecTBa B IEJIOM.

Takum 06pa3oM, MOXKHO MPEIONOKUTH BO3MOKHOCTh pa3-
JIMYHOU KOH(PUTYpaLMH, HEOOUHAKOBOIO COYETaHUsA (KOppess-
1K) CYOBEKTHBHBIX ITPAB U 00S3aHHOCTEN B TOM UJTF MHOM I0pH-
JYecKoM oTHoieHuu. Llenecoodpa3Ho YCIOBHO BbIIGIUTH TPU
BEPOSITHBIX BApHAHTA COOTHOIIEHUS TIPaB U OOSI3aHHOCTE:

1) ux nonnaa nonApHocTs. K npuMepy, B BO3HUKILIEM OT-
HOIIIEHUU KYTUIA-TIPOJIaXKH MPOJABILY TTPUHAJISKHUT TIPABO Tpe-

«O TocynapcTBeHHOH perucTpaiyy MpaB Ha HEABIKMMOE UMYIIECTBO M CHIETIOK C
HAM» (C3 PD. 1997. Ne 30. Ct. 3594). Kpome TOro, 3akOHOM MOXET OBITH YCTAaHOB-
JIEHA TOCYJApCTBEHHASI PETUCTPaLUs CAEIOK C ABMKMMBIM UMYILECTBOM OIIPEAEIICH-
HBIX BUJIOB.



OoBaTh OIIaThl TOBapa B IOJHOM OObeMe M B HaJJIeKallui
CPOK, COOTBETCTBEHHO, Ha MOKYyIaTesIe JIEXKUT 00SI3aHHOCTh CO-
BEPILIUTH YKa3aHHbIE ACWUCTBUS U OCYIIECTBUTH UX HAJIJIeKAIUM
obOpa3oMm. PaccmarpuBaeMblii BapuaHT COYETaHUSI CYObEKTHB-
HBIX TIPaB M 00sI3aHHOCTEl HanOoJIee pacipoCTpaHeH;

2) B3aMMONIPOHMKHOBEHHE, HEKOTOPOE COBMEIICHHE MPaBa U
00s13aHHOCTH B UX OT/IEJIbHBIX CTPYKTYPHBIX 95ieMeHTax. Harpu-
Mep, YUYACTHUKH TOJTHOTO TOBAPUINECTBA 0OSI3aHBI IO OTHOIIIe-
HUIO ApYT K Apyry B coorserctBuM ¢ ['K P® u gorosopom ocy-
IIECTBJIATh KOMILJIEKC TEX VUIM MHBIX JEHCTBUI: BHECTH BKJIAJ B
ofrmiee uMyiectBo ToBapuieit (ct. 1042, 1043), yyacTBoBaTh
B OOIMX JIeJIaX TOBAPUIIEH MO JOCTHKEHHIO TIPEeAyCMOTPEHHON
JIOTOBOPOM 1Lienu aesitenbHocty (cr. 1044), uHdopMupoBars o
cocrostHuM obumwmx aen (cr. 1045), Hectn pacxonpl U yOBITKH,
CBSI3aHHBIE C COBMECTHOM AESITeJIbHOCThIO TOBapuiieu (ct. 1046,
1048), HecT! OTBETCTBEHHOCTb I10 OOIIMM 00s13aTeIbCTBAM (CT.
1047) u np. Takum oOpazom, OyIyuu JOKHUKOM, KaXblil U3
TOBAPHUILIEH SIBJISIETCS] OTHOBPEMEHHO U KPEIUTOPOM, UMEIOIIUM
paBo TPeOOBATh OT OCTAJIBHBIX TOBAPHUIIEN HaJJICKAIIEro UC-
TIOJTHEHUsI YKa3aHHBIX 00s13aTeIbCTB;

3) coBMellleHHe, TOXKIECTBO (M0 CYTH) CYOBEKTHBHOTO Tpa-
Ba U CYyOBEKTUBHON OOS3aHHOCTH. MOXHO MPEIOIOKUTh, YTO
KOI/Ia COBEPILIEHHE TOrO WX MHOTO JEUCTBUS CTAHOBUTCS OTHO-
BPEMEHHO U TTPaBOM JIUI[A, U €ro 0O0S3aHHOCTBIO Mepe]] JPyrum
KOHKPETHBIM CYOBEKTOM, TO JOMUHUPOBATh B KOHKYPEHIIUHU CO-
OTHOIIICHUS TIPaB U OOSI3aHHOCTEH Oy/eT OOsI3aHHOCTD JIMIIA, a



MPaBO YKa3bIBAETCS MPEXk]IE BCETO ISl TOTO, YTOOBI TIO3BOJIUTD
I'pax/IaHUHY, OPraHU3aLUK WIN JOJKHOCTHOMY JIMILY UMETh J0-
TIOJTHUTEJILHYIO BO3MOKHOCTD BBITIOJIHUTH 3TY 00SI3aHHOCTb, T. €.
J0OUBaThCS peabHON OCYIIECTBUMOCTH 00S3aHHOCTH, BO3MOXK-
HOCTH €€ VCIIOIHUTb, TIOCKOJIbKY CaM CyObeKT 3aMHTEPECOBAH B
WCTIOJTHEHVH JIAaHHOW OOS3aHHOCTH JTMOO B CHJTY €CTECTBEHHBIX
npaB ¥ cBOOOJ (HarmpuMep, OTHOIICHUSI POAUTENIS U peOcHKa),
100 B cuity (PyHKIIMOHAILHOTO Ha3HAYeHUs1 OpraHa (opraHusa-
IUM1) WM JOJKHOCTHOTO JIMIA.

«Ecnu nHorga roBopsT O IMpase €ro. .. TO 3TO TOJIBKO B CMbIC-
ne obsizaHHOCcTU» 9. Tak, mo mHeHunio M.K. FOkoBa, «B ciyuae
coYeTaHusi CyObEeKTUBHOTO MpaBa 1 I0pUANYECKON 005S3aHHOCTU
y OJIHOTO Y TOTO ke CYOBEKTa — HAJIMIIO OPraHUIECKOE eTUHCTBO
npaB u oOsi3aHHOCTel. [109TOMY Takoe codyeTaHue SIBJISAETCS Ta-
pasuIeTbHBIM» 136,

Hpyras cymiecTBeHHasi mpoOjiemMa: 4To MepBUYHO — CyObeK-
THBHOE MPaBO (1, COOTBETCTBEHHO, €r0 pean3aliusl) Win cyOb-
€KTHBHAsl OOSI3aHHOCTh (M, COOTBETCTBEHHO, €€ UCIIOIHEHHuE)?
EcTb /1 aKTyaJIbHOCTb B OIPEAEICHUH EPBUYHOCTH BO3ZHUKHO-
BEHU S CYOBbEKTUBHOTO MpaBa WM CYObEeKTUBHOUM OOSI3aHHOCTH B
(popmupyiorieMcst OJHOBPEMEHHO C HUMHU T'PakJAHCKOM IPaBo-
OTHOIIICHUN !

B.®. fkoBneB ormeuaer: «OOSI3aHHOCTb CYILECTBYET JIMIIIb

155 1lepuernesuu I'.@. Yka3. cou. C. 56.

156 FOK06 M.K. CTpyKTYpOHO-CIIOKHOE CONep/KaHNe IPakIAHCKIX MPOLECCYaTbHBIX
IIpaBOOTHOLIEHUI: ABTOped. auc. ... KaHa. lopul. Hayk. CBepmiosck, 1972. C. 9.



HIOCTOJIBKY, ITOCKOJIBKY CYIIIECTBYET IpaBo» %7, B cBolo ouepenp,
COIIaIasACh C CykaAeHueM yueHoro, JI.A. YeroBaase yTouHser,
YTO JaHHOE YTBEep:KAEHUE OeCClOPHO B aOCOMIOTHBIX MPAaBOOT-
HOIIIEHUSIX, Tie 0OsI3aHHOE JIUIIO, «<HUKAK He yYacTBYs B IPOILIEC-
ce nproOpeTeHusi CyObeKTUBHOTO MPaBa, 00S3bIBAETCS ykKe TEM
TOJIBKO, YTO OHO €MY He MPUHAMJIEKUT. UTO ke KacaeTcs OTHO-
CHUTEJIbHBIX TPABOBBIX CBSA3EH, OMIOCPEJOBAHHBIX CUCTEMOM 005-
3aTeJIbCTB, TO... B HUX CYOBEKTUBHOE MPABO CYIIECTBYET JIUIIIb
MOTOMY, YTO KOHTPAreHT Bo3/laraet Ha ceOs IONT U 00sS3aHHOCTD
JIEACTBOBATD B LIEJIAX €r0 CJIOKEHUI» 18,

[To Bceli BUIMMOCTH, ONIPE/IEIEHHbII CMBICI B 9TOM €CTb, O-
CKOJIBKY OT 9TOTO 3aBUCHUT JIOMUHUPYIOIIAsl AKTUBHOCTDb YIIPABO-
MOUYEHHOH W1 00sI3aHHOM CTOPOHBI. KTO T0/TkeH TPOSIBIIATH aK-
TUBHbIE JIEICTBUSI B PA3BUTUU MIPABOOTHOIIEHU S — IOJKHUK WA
kpenutop? Kak npescrapisiercs, 310 He BCeraa 3aBUCUT OT TOTO,
0 KaKUX IIPAaBOOTHOIIEHUSIX — OTHOCUTEIbHBIX UK a0COMIOTHBIX
— UJIET peyb.

K mpumepy, B OTHOImEHHSX MO Oe3BO3ME3HON Mepenade
MMYIIIECTBA BO BPEMEHHOE M0JIb30BaHKe, B OTHOIIEHUSIX Jape-
HUS IOJUKHUK (CCyloaarelib, JapuTenb) Bo3iaraer Ha cedst 00s1-
3aHHOCTb MO0 Oe3BO3Me3/IHOM mepeaave umyinectBa. CooTBeT-
CTBEHHO, Y KpPeIUTOPA, T. €. JIULA, YIPAaBOMOUEHHOTO Ha I0JTy4e-

157 gikoenes B.®. K npodJieMe rpakJaHCKO-TIPABOBOTO METO/A PEryIMPOBaHUs 00-
IIECTBEHHBIX OTHOLIEHUH // AHTOJIOrHs ypajabCKOM IMBMIMCTUKU. 1925-1989: C6.
cr. C. 370.

158 Yep06a0se JI.A. CTpyKTypa M COCTOSIHME I'PaXAaHCKOTO IIPaBOOTHOIIEHH. M.,
2004. C. 408.



HHUE MaTepHuajIbHOro Os1ara, BOZHUKAeT CyObEKTUBHOE TpaKaH-
CKoe TMpaBo. XOTs MPe/ICTaBIeHHbIe TIPABOOTHOIIIEHUsT OTHOCH-
TeJIbHBIC, B TIEPBYIO OYepe/b BO3HUKAET CYObeKTHBHAsI 00sI3aH-
HOCTb, KOTOPYIO BO3JIaraet Ha ceOsi 1o coOCTBEHHOM BoJie (ca-
MOCTOSITEJTBHO M HE3aBUCUMO) JIOJUKHUK, & BO BTOPYIO OUYepe/ib
NIOSIBIISIETCS KOPPECTIOHAMPYIOIIEe el CyObeKTUBHOE MPaBo Kpe-
JMTOpA.

[MepBU4YHOCTh CYOBEKTUBHOTO MpaBa U (M) CyObEKTUBHOM
00SI3aHHOCTH B IPaKJJaHCKOM MPABOOTHOIIICHUM BIIUSIET HA JIU-
HAMUKY OCYIIECTBJICHUsI CYOBEKTUBHOIO TpaBa M HCIOJHEHME
CYOBEKTHBHOM OOSI3aHHOCTH, T. €. Ha pa3BUTHE (IBMKEHUE) Ipa-
BOOTHOITICHHSI.



I'naBa 2
3ammra rpak/ JaHCKHX IpaB

§ 1. IlousiTue, popMbI M CIOCOOBI
3alUThI IPaXKJAHCKUX MPaB

Yacts 2 cr. 45 Koncruryumu PO ycraHaBivBaeTt rpaBo Kax-
JIOT0 3AIUIIATH CBOU MpaBa v CBOOOIbI BCEMU CIIOCOOAMH, He 3a-
IIPEIEHHBIMU 3aKOHOM. ['apanTupoBannbie Koncrurynuen PO
MHTEPECHl I'pakaaH (KU3Hb, 3A0POBbE, YECTh U JOCTOMHCTBO)
OXPaHAIOTCS IPaXkJaHCKUM IIPAaBOM ITyTEM YCTAaHOBJIEHUS I'Paxk-
JAHCKO-IIPaBOBOM OTBETCTBEHHOCTH 3a MOCATaTeNIbCTBO HA yKa-
3aHHBIe O71ara. OxpaHuTebHas (PYHKIMS — OHA U3 TJIABEHCTBY-
I0IIMX B I'PpaXJaHCKOM IpaBe. [JaHHOM 1IeJIeBOM HallpaBJIEHHO-
CTH OTBEYAIOT OIPEJEIEHHBIE OX PaHUTEIIbHBIE HOPMBI (cT. 10-16
'K P®) u oxpaHuTeIbHBIE MHCTUTYTHI: UHCTUTYT OTBETCTBEHHO-
CTH 32 HapyllleHre 00s3aTeNbCTB, HHCTUTYT BO3MEIIEHHUS yObIT-
KOB, UHCTUTYT 3allUThl YECTH, JOCTOMHCTBA, JEJIOBOM penyTa-
LMY, UHCTUTYT HEOCHOBATEJIbHOIO OOOrallleHusl, MUHCTUTYT 3a-
IIUTHI IpaBa COOCTBEHHOCTH U AP.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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