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AHHOTaAMA

[IpencrapneHHoe y4yeOHOE TOCOOME COOTBETCTBYET YueOHOM
IporpaMMe Kypca IpaXAaHCKOro IIpaBa M HaIllMCaHO aBTOpPaMH B
TPaJULIMOHHOM AaKaJIeMUYECKOM CTWIe, B KOTOPOM IOAPOOHO U
CHCTEMHO pacKpBIBAIOTCS BCE pa3liesibl U MHCTUTYTHI TPaKJIAHCKOTO
MpaBa C YYETOM JOKTPUHAJIBHBIX BBIBOJAOB KJIACCHKOB POCCHHCKON
UVBUWIMCTUKYN, HBIHE 3/IPABCTBYIONIMX COBPEMEHHBIX Y4YEHbIX, a
TaKk€ MHEHUH U CYXIEHUI MPaKTHKYIOIIMX CIEUAINCTOB B cepe
[VBUJIACTHKH.

IIpy ocBemeHMM M pacKpeITUM KakIOoW TeMbl W maparpada
y4eOHOrO TMOCOOHsI aBTOPHI TMPUMEHWIN KOMILIEKCHBIN TOAXOJ,
TapMOHMYHO COYETAIOLINI TEOPETUUECKUE BHIBO/IBI C TPAKTUIECKUMU
MpUMEpPaMH, OCHOBAHHBIMU Ha TOJOXKEHUSAX HOPM T'PakJIaHCKOrO



3aKOHOJIATENIbCTBA, OTPAKAIOIIIE COBPEMEHHbIE TeHAESHIIMY PA3BUTHS
IpakJAHCKOTO 3aKOHOATENIbCTRA.

B yueOHOM mOCOOMM TJIYOOKO M BCECTOPOHHE OCBEIIEHBI
MIPUHIIUIIBI TPAXK JAHCKOTO TPaBa ¥ 0a30BbIe MHCTUTYTHI I'PaKIAHCKOTO
npaBa: OOBEKTHl M CYOBEKTHI IPaKIAHCKOTO TpaBa, KOPINOPATUBHbIE
OTHOILICHUS, BEIIHbIE ¥ 00513aTe/IbCTBEHHbIE MTPABA.

IMonpoOHO PacKpPHITHl TaKkKe OCHOBHBIE MOJOKEHUS JOTOBOPHOTO
MpaBa, BKJII0YAsl OPSIOK 3aKJII0UEHHS], UCTIOJTHEHU S ¥ TIPEK pallleHu I
JOTOBOPOB, OCHOBAaHWSI BO3ZHMKHOBEHHSI T'PakJIaHCKO-IIPaBOBOH
OTBETCTBEHHOCTH U €€ TIPe/eIIbl.

Ilpy HamucaHuu y4yeOHOro MOCOOMs aBTOPHl HCMONB30BAIH
OONBIION MAacCUB TEMAaTHUYECKOW IOPUANYECKOH JIUTEepaTypsl U
IpakJAHCKOTO 3aKOHOIATENIbCTRA.

Vue6Hoe  mocobue  MpelHa3HAaYeHO Il CTYIEHTOB,
npernofaBareliel M AaclUpaHTOB BBICIIUX W CPElHUX y4YeOHBIX
3aBeJIeHUI C IOPUANIECKUM YKJIOHOM U MPEACTaBIIsET PAKTUIECKUHA
UHTEpeC I MPaKTUKYIOIIMX YacTHO IOPHCTOB, KOPIOPATUBHBIX
IOPHUCTOB U a/IBOKATCKOTO COOOIIECTBA.
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Yacte I: 00masa yacth

Paz e 1. O0mue nmoJiosxeHus

I'naBa 1. IlonsAiTHE rpakJaHCKOro NMpaBa

§ 1. 'eHe3uc u npeanocbUIKN
BO3HHKHOBEHNSI PaKJaHCKOr0 MpaBa

Ilpuzosem boeza 6 nomowp ycmpoenuro Hauiezo
2ocyoapcmea! Ilycmo yeaviuuum OH Hac u cHU3OTIOem K
HAM MUAOCMUBO U ONAZOCKAOHHO, YMOObL COBMECHHO C
Hamu Yynopsi0ouums Haute 20cyoapcmeo u e2o 3aKoHul!
Iaamon (60—40 22. IV 6. 0o n.3.)!

Hcropus BOZHMKHOBEHMS I'PaXkIaHCKOIO IIPaBa Kak OIpeme-
JIEHHOM CHCTEMBI OOIIIECTBEHHBIX MPABOOTHOIIEHUI OepeT CBoe
HavyaJlo B ITyOOKo#M JapeBHOCTH. [lepBble MpU3HAKU TpaxkIaH-
CKO-TIPaBOBbIX OTHOIIIEHUH, CBA3aHHBIX C MPUOOPETEHUEM, HC-
NOJIb30BaHMEM, OOMEHOM M IPUCBOEHNEM OOBEKTOB MAaTEPHUAIIb-
HOTO MHpa, IOTPeOIIsIeMbIX JIIOIbMU, CTAJIH TIOSIBIIATHCS HA PaH-

' amon. Huanoru. Kuura Bropas. M., 2008. C. 868.



HEll — JIOMCTOPUYECKOM CTaIM BO3HUKHOBEHMS YeJIOBEUeCTBa.
B s1noxy mepBoOHITHO-OOIMHHOTO CTPOSs, KOT/Ia JTION BEJIH T1JIe-
MEHHOW U POJIOBOM 00pa3 KU3HHU, TJie TOCIIOACTBOBAJIA MTOJIMIa-
MUsl B CEMEWHBIX OTHOIIEHUSIX, YKe CYIIEeCTBOBAJIM ONpe/IeieH-
Hble UMYIIIECTBeHHbIe OTHOIIEHHSI. OHU BOZHUKAIU TI0 TTOBOLY
COBMECTHOW — KOJJIGKTUBHOW JOOBIYM U MOTPeOIeHNS TPOIYyK-
TOB MUTAHUSI (;KUBOTHBIX, IITUI] U PHIOBI), N3rOTOBJICHUST KAMEH-
HBIX OpPYIWIl TpyJa, MPeaIMeTOB OXOThI, UX MOCIEeIYIONIEero Ie-
pepacripeziesieHust Wi oOMeHa Mex/1y WwieHaMu oOmuHbl. Kpo-
M€ TOTO, K PsIy UMYIIIECTBEHHBIX OTHOIIICHUH CJIeyeT MPHYIKC-
JIMTh TaK)Xe OTHOILICHU S, CBSI3aHHBIE C COBMECTHBIM IPOXKUBAHU-
€M YJIEHOB POIOBOM OOIIMHBI B OHOM KUJIMIIE, — XVKUHE WIH
nemiepe, X 00yCTPOMCTBO U MPHUCIIOCOOICHUE JIsI pa3BeICHUS
OTHSI, IPUTOTOBJICHU ST WA, OOPaOOTKH IIKYP U T.J.

OO11ieil yepToil JaHHBIX OTHOIIEHUH SIBJISIETCS MX UMYIIe-
CTBEHHBIN XapakTep; IeNCTBUS JIIOAEH COBEpINAIOTCS HE Ha CO-
3HATEJILHOM, 4 HA UTHCTUHKTUBHOM YPOBHE, T.€. He CyOBEKTUBHO,
a OOBEKTUBHO, B IEJIAX KOJJICKTUBHOTO BBKUBAHUS B CYPOBBIX
MPUPOIHBIX U KJIIMMATUYECKUX YCIOBUSIX, TaK KaK HU3KHIA yPO-
BEHb MBIIIUICHUS] U CO3HAHMS JIIOJIeW He MO3BOJISUT UM BBIKUTD B
OIMHOUYKY.

D10 OBUIO BpeMsl, KOIJIa 3aKOHBI MPUPOBI TOCMOICTBOBAIN
HaJl 3aKOHAMHU YeJIOBEUECKUMHU, KOTOPHIX MOMPOCTY He OBbUIO U
He MOIJIO ObITh B TOT UCTOpHUecKuil mepuof. [losromy aeiictBus
NIepBOOBITHBIX JIIOJIEW MO CO3[AHUI0 U TIepepaciipeie/IeHUI0 Ma-
TepPUATbHBIX O1ar ObUTH 0OYCIOBJIEHBI TOIBKO OHOM HEJIBIO — CO-



MPOTUBJIEHUE CUJIAM MPUPOIbI B LIESAX BbUDKMBAHUS, JaJbHEW-
Iero MPUMUPEHUS C HEN U TIOCTETIEHHOTO TOAYMHEHUSI €€ CBO-
UM MOTPEOHOCTSIM.

[Tpupona moxet 3aBepOoBaTh YeaoBeKa, yreep:kaai Pynonbg
(pon UepuHr, ny1st ocyiiecTBIeHUsI CBOMX LIEJIEH, TOJIbKO 3aTpo-
HYB €r0 COOCTBEHHBIN MHTEpEC. DTOT MyTh HAYEPTAH €10 CAMOM:
ecau Obl OH He BXOIWJI B €€ pacyeThl, OHa JIOJKHA OblTa MHave
co3zath yesioBeka. Co3/1aB ke ero TakuM, KakoB OH €CTb, OHa He
ocTaBuiIa cebe MHOTO CPEJICTBA 3aCTABUTH €r0 CIYKUTh CBOUM
1eJIsIM, KpoMe Kak 00pariasich K ero COOCTBEHHOMY MHTEpeCy 2.

Takum 06pa3oM, NepBOHAYAIbHbIE UMYILECTBEHHbIE OTHOIIIE-
HUS$1, KOTOPBIE CKJIabIBAJIUCH B POIOBOM OOIIIMHE MEXK]Ty ee ujie-
HaMu, ObLTM HEOCO3HAHHBIMU, XAaOTUYHBIMU U BHECUCTEMHBIMH,
T.€. HE PEryJupyeMbIMU, YTO HE MO3BOJISAET PacCMaTpUBaTh MX
B KaueCTBE MPABOBBIX, HECMOTPS HA TO, UYTO OHU BBI3BAHbI JKU3-
HEHHOW MoTpeOHOCThIO. [T0100HbIe UMYIIECTBEHHBIE OTHOIIIE-
HUsI XapaKTepU30BAIUCh TEM, UTO OPYIUs U Pe3YyJbTaThl TPyna
NPUHAJIeKATA BCEM, TaK KaK B TUVIEMEHHOW ¥ POJOBOM OOIIMHE
OHH OBUTH 00€37TMYeHbI, BO BCSIKOM CiTydyae, B IOHUMaHUH U CO-
3HAHWU JIIOJIeW, YeMyY CIIOCOOCTBOBAJIA MOIUTaMUSI.

B panbHeiiinem, B mpoiiecce SBOMIOIMOHHOTO Pa3BUTHST 00-
IIECTBA, TJIABHBIM 00pa3oM Mpy Nepexofe OT MOTUTaMHUU K MO-
HOraMHOH ceMbe, T.€. KOrja B OOIIHOCTH JIO/Ie BO3HUKJIA Map-
Hasl CeMbsl, CTAJIM MPOSABIATHCS MEPBbIE POCTKU U MPEAIOCHLI-
KM K 000COOIEHHUIO MMYIIIECTBA B paMKax OJHOU ceMbu. Tenepb

% Hepunz P. M36pannsie tpyas. T. 1. CI16., 2006. C. 117.



JOMAIIIHKE KUBOTHBIE MPUPYYAIIUCh YJIE€HAMU OJJHOM CEMbH, BCS
ObITOBast yTBAPh, OPYAUs JJIsI JOOBIBAHKS U TIPUTOTOBJICHUST TIH-
1M, a TaKXKe ObITOBBIC U JIMUHbBIC YKPAIIEHUS TAK)KE CTAJN MPH-
HaJ/JIeKaTh OTHOM CEMbE. DTO MOPOXK/IAJI0 HOBbIE OTHOILIEHUS B
oOrecTBe, TpeOOBaBIIIME OCO3HAHHOE 000COOJICHHE UMYITIeCTBA
B paMKax OJIHOW CeMbHU, OOYCIIOBJIICHHOE BBIKMBAHUEM YKE HE
BCEM TUIEMEHEM WJIM OOJIBITUM POJIOM JIIOIEH, & OTAEIbHO B3sl-
ToW ceMberd. IMEHHO B 3TOT MepHuoj CTaju BOZHUKATh MepBbIe
POCTKH ¥ MPOABJSTHCA NPU3HAKHA YaCTHOH COOCTBEHHO-
CTH, T.€. B paMKaX OJHOU B35ITOM CEMbH, HO TIOKa €IlEe HE UH]IU-
BHJIA.

C mosiBJleHMEM MOHOTaMHOH CeMbH, a MMEHHO Ha pyoOexe
MEX]ly CPEIHEN U BBICHIEN CTYNEHbI0 BApBAPCTBA, MPOU3OIILIA,
kak orMevas ®. DHresbc, OKOHUATEIbHAS TI0Oe/a MapHO Ce-
MbH, YTO CBUJETENLCTBOBAJIO O HACTYIJICHUU STOXH IIMBUIIN3A-
LMK, U, KaK CJICACTBUE, HOBBIX OOIIIECTBEHHBIX, B TOM YHCJIE U
MMYIIECTBEHHBIX, OTHOILIEHUIA.

Takum 00pazom, MepBOIi MPeANOCHUIKOH /IS 3apoK/ie-
HHUS TPa’KJaHCKHX OTHOIIEHNH B OOIIECTBE CTAJO0 BO3-
HHKHOBEHHE MOHOTaMHOI CEMbH.

OpHako yTBEpkAaTh, YTO B 3Ty MCTOPUYECKYIO 3MOXY IO-
SIBWIUCh YUCTO T'PAXJIAHCKO-IIPABOBBIE OTHOIICHUS, TMPExXae-
BPEMEHHO, TaK KaK He CYIIECTBOBAJIO HU OT/EIBbHO B3SITOTO TO-
CylapcTBa, HA TIPaBa, T.e. He ObUIO IUBUIM30BAHHBIX TOCYIAp-

3 Snzenve . IMporcxoxkaeHne CeMbH, YaCTHOH COOCTBEHHOCTH ¥ TocyaapcTea. M.,
1985. C. 69.



CTBEHHBIX MHCTUTYTOB PETrYJIMPOBaHMUsI OOIIECTBEHHBIX OTHOIIIE-
HUU 10 MOBOAY MPOM3BOICTBA U NEPEPACIPEACICHNAS] MaTEPH-
aJIbHbIX OJar.

[Tpouecc nepexona OT pofoBOIo K roCy1apCTBEHHOMY CTPOIO
COIIPOBOXJAJICS Pa3BUTUEM ITPOU3BOJUTENBHBIX CHJI, 3aPOKIE-
HUEM HOBBIX MMYLIECTBEHHBIX OTHOLIEHUM, KOTOpBIE B KOPHE
MEHSUTH COIMATbHOE TIOJIOKEHUE TPakiaH B 00IIecTBe. [JaHHbII
IPOLIECC XapaKTepU3yeTcsi HEPABHOMEPHOCTBIO U CKauKooOpas-
HOCTBIO B 3aBUCHMOCTH OT YPOBHS Pa3BUTHS KYJIbTYPhl U I'pa-
MOTHOCTH JTIOIEH TOTo WJI MHOTO Hapoaa. Tak, y Haubomee pas-
BUTBHIX M LIMBUJIM30BaHHBIX HApOJIOB IOCTPOEHUE IOCYIAapCTBa
OCYIIECTBIISUIOCh 3HAUUTENIBHO OBICTPEE, UEM Yy MEHEe Pa3BUTbIX.

Takum 0O6pa3oM, BTOPOH HCTOPUYECKOH MPeanoChLIKON
JUJIs1 BOSHUKHOBEHHS COOCTBEHHO I'Pak/JaHCKO-NPABOBbIX
OTHOIIEHNUH B 00IIeCTBE SIBJSIETCS MePexo/1 OT POJOBOro
CTPOS K rOCyJapCTBEHHOMY CTPOIO .

Hcropus cBUAETENBCTBYET O TOM, UTO MEPBbIE JOKYMEHTAIIb-
HBIE NTAMATHUKY PETyJIMPOBaHNU MMYIIECTBEHHBIX OTHOLIEHUN
B 00lIecTBe MOSIBUINCH B cTpaHax JpesHero Bocroka, Muauu,
Hpesueii ['petiun u B [IpeBHemM Pume. Ho HanOombiiee pa3BuTHe
¥ COBEPILIEHCTBO B HAITMCAHUM TPAXJAHCKMX 3aKOHOB OBLIO J0-
cturHyTo B [IpeBHeM Pume, B 0coOOEHHOCTH B IEpHO] CyIIIECTBO-
BaHUs PUMCKO# 1eMOKpaTuiecKoi pecryOnuKy.

[lepBoHauanbHBIE HOPMBI TI'PaXAAHCKOTO IpaBa MOJYYWIN
CBOE Iopuanyeckoe 3akperuieHre B CBoJie 3aKOHOB BaBUJIOHCKO-
ro uapa Xammypamu (3akonsl Xammypanu) (XVIII B. 1o H.3.).



VIMeHHO B 1TaHHOM UCTOPUYECKOM JTOKYMEHTE BIIEPBbIE YIIOMMU-
HaeTcs o caenkax Kymm-npogaxu (§ 10, 12, 35, 37 3akoHOB),
OTHOIIeHUsIX apeHabl (§ 45, 46), 3aima (§ 102), ccynpl (§ 48,
89), 3asnora (§ 54), xpanenus (§ 120, 122, 124). 3nauurenbHoe
Mecto B CBOJIe 3aKOHOB XaMMypaIy 3aHUMal0T OpavyHO-ceMeit-
Hble oTHOIIEHH (§ 128—192)%.

WuTepec npencrapiseT TakKe 3aKOH JAPEBHEETUTNeTCKOro 11a-
ps Acuxuca, KOTOpbIM B NIEPUO], CBOETO 1IAPCTBOBAHUS, B CUJTY
HEXBATKM JIeHEeT, U3/aJl TPAKJIAHCKUIA 3aKOH O TOM, 4TO Oepy-
A JIeHbTW B 3aMBbI 00sI3aH OCTaBJISITH TOJ1 3AJI0T MyMUIO OTIIA.
DTOT 3aKOH OB JOMOJHEH JPYTrUM 3aKOHOM, IO KOTOPOMY J1a-
IOLIMH JIEHbI'M B3aliMbl CTAHOBUTCS BJIAJIEJIbIIEM BCETO (haMuUJIb-
HOI'O CKJIENA JOJDKHUKA, a 3a€MILUK, B3SBIINN I10] TAKOU 3aJI0T
JIeHbI'U, TIOAIBEPrajicsi HAKa3aHUIO B BUJIE HE3aXOPOHEHUsI HU B
(bamuIBHOM CKJTeTie, HU B KaKOW-JIMOO JIpyrod rpoOHuUIe’.

Benukuii npesHerpeueckuit pegopmarop Conon (VII-VI B.
70 H.3.), KOTOPBIA XOTeJ YCTPAHUTh HEPABEHCTBO MEX 1y OOraThl-
MU ¥ OSTHBIMH, B CBOUX 3aKOHAX TaKke MPeayCMOTpPE Psifi 1o-
JIO)KEHUU, TIOCBAIIEHHBIX TPAXJIAHCKUM, T.€. UMYIIECTBEHHBIM,
OTHOILIEHHUAM. Tak, MepBbIM CBOMM IOCTAaHOBJIEHUEM, IOCBSI-
IIEHHBIM 3a€MHBIM OTHOILIEHUSIM Y OTHOIIEHUSIM KYIUIU-TTPOAA-
KU, OH YHUUTOXUJI CYILIECTBYIOIIME AOITH U 3allPETUsI BIIPEIb
3aKJIaIbIBATh JIIOJIEH, OJHAKO YMEHBIIIEHUEM JIUXBHI (TIPOIIeHTa C

4 XpecToMaTus 10 UCTOPUY TOCYAApCTBa U MpaBa 3apyOekHbIX cTpaH. M., 1986. C.
12-25.

3 Fepooom. Uctopust. M., 2008. C. 226-227.



OTJIAHHOTO B3alMbl KalMTasa), a He YMEHbIIIEHHEM JIOJITOB Obl-
JIV JIOBOJIbHBI O€/THBIE, KOTOPhIE M HAa3BAJIM OOJIErYeHUEeM Yeio-
BEKOJTIIOOMBOE 3TO IMOCTAHOBJICHUE, PABHO KaK U YBEJIMYCHUE 3€-
MeJbHBIX Mep, MO0 MHUHA, CTOMBIIAS MpexXae 73 qpaxmbl, Orle-
HeHa Oblta M Bo 100, Tak 4TO, IIaTsl YUCIOM CTOJIBKO K€, HO
LIEHOI0 MeHee, JOKHUKY TOTy4aliu BEJIMKYIO BBITOY, a 3aUMO-
JaBIIbI HUUETO HE Tepsiu®.

[To3nHee ApucToTenb BHEpBbIE MPEANPUHSIT TOMBITKY JaTh
MIPABOBYIO XapaKTEPUCTUKY MPaBy COOCTBEHHOCTH, MPEyCMOT-
PEHHOMY B JIEMCTBOBABIIMX B TO BpeMsd 3akoHax Kimcdena —
rpedeckoro pegopmaropa. Criocod Moiab30BaHUsT COOCTBEHHO-
CTBIO, OTMeYasl ApHUCTOTeNb, COBMEIIaeT B ceOe XOPOIIHe CTOPO-
HBI 000UX CIIOCOOOB — UMEHHO 0011Iel COOCTBEHHOCTU M YaCTHOMN
cooctBeHHOCTH. COOCTBEHHOCTD J0JIKHA OBITh OOIIEH TOJIBKO B
OTHOCHUTEJIBHOM CMBICJIE, @ BOOOIIE — YacTHOM. Beib korma 3a00-
Ta 0 Hell OyJeT moaesieHa MeXAy Pa3HBIMU JIIOIBMU, CPEAX HUX
MCUYE3HYT B3aMHBIE TIPETeH3UN; HA00OPOT, MOMYUYUTCS OOJIbINAS
BBITO/IA, IIOCKOJTBKY KaXIBIA Oy/IET C yceparieM OTHOCUTBCS K TO-
My, YTO €My MPUHAIJICKUT .

Ecmu Apuctotenb B CBOMX PacCyXJICHHSX W BBIBOJAX OBLT
MpUBEPKEHIIEM YaCTHON COOCTBEHHOCTH, B TOM UHCJIE ¥ 3eMeJTb-
HBIX HajesoB, To [InaTtoH, HAMpOTWB, HEe OTpUllas HEOOXOIH-
MOCTH pazfiefia TOCYIapCTBEHHBIX 3eMeJib MeX/1y I'paxJaHaMu,
BMECTe C TeM TojIaraj, 4To KaKAbli MOTYUYMBIIUNA TIO KpeOHio

6 ITaymapx. CpaBHuTenbHbIE Ku3Heonucanus. M., 2007. C. 136.
7 Apucmomens. [onutuka. M., 2008. C. 709.



HaJIeJI JOJDKEH CUMTATh CBOU HaJes1 00IIer COOCTBEHHOCTHIO BCE-
ro rocyaapcread. JlaHHoe paznuuue BO B3IVIsS/IaX JIByX Ipede-
cKHX pUI0coOB, IPUUYEM ITOYTU COBPEMEHHUKOB, CIIEYET pac-
CMaTpuBaTh KaK OJHO U3 MEPBBIX B UCTOPUU I'PAXJAHCKOIO Ipa-
Ba TEOPETHUYECKUX MCCIICOBAHUN MHCTUTYTAa MpaBa COOCTBEH-
HOCTH.

3HauuTeNIbHOE BIUsAHME HA (POPMUPOBAHME TPAXKIAHCKOIO
IpaBa OKa3ajM 3aKOHojAaTeabcTBa Mowuces, KOTOpblid B CBOEM
[TATUKHMKUY TIPEeAyCMOTPE Psii TPaXXJAHCKUX 3aKOHOIMOJIONKE-
Hun. Tak, no omncanusam Nocuga Pnasusa, Moncen nocraHo-
BWJI: KTO TIOJIyYUT B3alMbl JICHBI'M WM KaKKe-HUOYIb TUIOMIbI,
CYIIIEHbIe WU ChIpble, 00513aH C YyBCTBOM OJ1aroJapHOCTH BO3-
BpaTUTh 3aHATOE COOCTBEHHHMKaM, Korja mo muioctd ['ocroa-
HEll ero Jieyia OmnsiTh MOMPABATCS; TAKUM 0O0pa3oM, BO3Bpaias
AKKypaTHO CBOH JIOJIT, OHU caMH ce0e CO3/1al0T BOBMOXKHOCTh 1
B JIPYro# pas, B cllyyae Hy:X/bl, IOTY4YUTh B 3aiiMbl°. 3/1€Ch TIPO-
CJIEXKUBAIOTCS HEKOTOPBIE NMPU3HAKH, MPUCYIIHE I0TOBOPY 3aii-
Ma, a UMEHHO €ro JIByCTOPOHHOCTH ¥ BO3BpaTHOCTU. OCOOEHHO-
CTbIO 3a€MHBIX OTHOILIEHUH MO 3aKoHaM Mowuces siBJsieTCs ycTa-
HOBJIEHUE B OMPEIENICHHBIX CydasX 0e3BO3ME3JHOr0 XapakTe-
pa 3aima.

YuuthiBasi, 4TO JIOJTOBBIE 00sI3aTeNbCTBA B MounceeBOM ro-
CYy/IapCTBE BbI3bIBAJIUCH TEKYILEN HY k101, oTMeuas A.I1. Jlomy-
XMH, TO 3aKOHOJATEIbCTBO BCEMU MEPaMU CTapaioch 0OIerYuTh

8 [Maamon. 3axousL. M., 2008. C. 898.
® ®aasuii Hocudgp. Nypeiickue npesHoctu. M., 2007. C. 168.



9TH 00s13aTeNbcTBa. Tak, OHO 3ampeliaeT OOBIYHOE MPU STHX
00s13aTeIhCTBAX B3MMaHWe IMPOIEHTOB UJIM POCTa ¥ BOOOIIIE BCsI-
kue KopeicTHbIe 1ienu ', Hanpumep: «Ecimu Opar TBoil 0OeaHeeT
Y TIpUJIET B YMAJOK Yy TeOs1, TO MOAAEP:KHU ero, IpuIlesel] I OH
WM TTOCeJIeHell, 9YToObl OH K11 ¢ Tobo. He Gepu ¢ Hero pocra
u ipuoObLH, U Ooricst bora TBoero. Cepedpa TBOero He OTaaBai
€My B pOCT, M XJieba TBOEro He OT/AaBail eMy ISl MOJTy4eHUs
puOBLT» .

HemanoBaxHyio posib B (hOPMUPOBAHHMHU I'PAXKJAHCKOTO TIpa-
Ba Kak c(epbl UMYIIECTBEHHBIX OTHOIIEHHUI CHITPAJIO PUMCKOE
paBo, KOTOPOE B TEOPUU IpaBa MO CIPABEIJIUBOCTH UMEHY-
eTcsl Kak PUMCKOEe KJIACCMUYECKOe MPaBoO, BO3HUKINIEE B MIEPHOL
CTAQHOBJIEHUS NepBOM PUMcKo# pecryOnmku. D10 ObLT UCTOPH-
YeCKHUH Mepuojl, KOTja «IpaBy» MPUIABAJIOCh BaXKHOE Tocyaap-
CTBEHHOE 3HA4YeHUE, B OCOOCHHOCTH COYMHCHHUSIM U KOHCYJIb-
TalUsIM OCHOBOIOJIO(KHUKOB PUMCKOW TEOPETHUYECKON ITMBUJIH-
cruku: [lanmany, [TaBny, Yinenuany, ['ato, Mogectuany, CreBo-
ne, Cadune u FOnmany. [TpaBoBble 3aKITI0OYEHNSI 1 KOMMEHTApUH
STUX BBIIAIOIINXCS] PUMCKUX IOPUCTOB HAPSITY C IEHCTBOBABIIIH-
MU B TOT MEPUOJ TPAXKIAHCKUMHU 3aKOHAMU UMENU I0puande-
CKYIO CHJTy B TIPaBOITPUMEHHTEILHOU MPAKTHUKE, TAK KaK UM IPH-
JaBaJIOCh TOCYJAPCTBEHHOE 3HAUCHUE B TEJIAX MPUHATHS TOTO
WM UHOTO CyieOHOro perienust. Kpome Toro, COUnHeHus: prM-
CKUX IOPHCTOB Clie[lyeT paccMaTpuBaTh KaK IEpBble Clealb-

10 Jlonyxun A.I1. 3akonoparensctBo Mowmces. M., 2005. C. 122.
" Bu6mus. Jlepur. 25: 35-37.



HblE HAay4YHblE TEOPETUUECKUE TPY/Ibl MO TPAXIAHCKOMY MPaBy,
KOTOPBIX JI0 PUMCKOTO TIepro/ia MPAKTUUYECKH He OBLIO, eClT He
cunTarh (priIocopCcKre pa3MbIILIEHUS IPeYecKuX (puitocodos.

B s10T %€ nepuon ocymiecTBisercss KoqupUKalusa puMcKo-
ro npasa B 3akoHbl XII Tabnuil, KOTOpbIe CTaT HOBATOPCKUM
00pastioM /ISl pererniuu, T.e. (JOPMUPOBAHUS W TIOCTPOCHUS
IPaX/IaHCKUX 3aKOHOB JIPYTMMU IOCYAapCTBAMU MUPA, IPUYEM
HE TOJIbKO B TOT UcTopuyeckuil nepuof (V B. 40O H.3.), HO U B
NOCIEAYIOUIUE IEPUOIBI.

Hcropuueckoe 3HayeHne 3akoHoB XII TaOmuir 1y cTaHOB-
JIEHUSI TPAKAAHCKOIO MTpaBa 3aKJIl04aeTcs B TOM, YTO 3TH 3aKO-
HbI BIIEPBbIE YKA3aJI1 HA HEOOXOIUMOCTh KOAU(UKAIIMU U CUCTE-
MaTHU3allMK OMPE/IECTICHHBIX UMYILIECTBEHHBIX OTHOIIEHUH B Ca-
MOCTOSITEJIBHYIO OTPACJIEBYIO IPYMITY I'PAKJAHCKUX OTHOIIICHUH.
Kpome Toro, B 3akonax XII tabnuil BriepBble ObUIO TTpOBee-
HO IMPaBOBOE pas3/e/ieHre UMYILECTBA HA IBUKUMOE U HE/IBU-
KuMoe. BbiIo BBe/IEHO MOokeHne 00 OCHOBAHMSX BO3HUKHO-
BEHUS MpaBa COOCTBEHHOCTH, & UMEHHO Ha OCHOBAHUM JIOTO-
BOpa WJIM 3aBOEBAHUS, MOCJIEJHEE UMEHOBAJIOCh KaK aHTUYHAS
coOcTBeHHOCTb. [Ipn 9TOM YacTHasi COOCTBEHHOCTh pacipocTpa-
HsUJIaCh TOJIKO Ha JBMKHUMOE UMYyILEeCTBO. [losiBnsieTcs: UHCTH-
TYT JABHOCTH BJIQJICHKS, & UMEHHO: B OTHOLLIEHUY HEJABUKUMOI'O
MMYIIIECTBA (3eMEeJIbHOIO Y4YacTKa) — JBa T'0Jla U B OTHOILIEHUU
JBUKAMOTO UMYIIIECTBA — ofiuH Tof (cT. 3 Tadnmuma IV).

B 3akonax BnepBbie ObUT BBEIEH CEPBUTYT HA 3E€MEJIbHBIN
yuyactok (Tabmmma VII), mpemycmaTtpuBaics Takke (PUKCHPO-



BaHHBIN MPOIIEHT IO 3aiiMaM, TO eCTh IMPOOOpa3 COBPeMEHHOM
craBku peduHancupoBanus (cr. 18a, Tabmuma VIII), BriepBbie
ObUTM Be/IeHbl MHCTUTYTHI XpaHEHUS, ONIEKU M MOMeYUTeIbCTBA
(ct. 19, 206 Tabmmma VIII). Bmecte ¢ Tem clienyeT OTMETUTD,
yro 3akoHbl XII Tabmuil, rie copepkaauch Takke IMOJIOKCHHS
00 UMYIIIECTBEHHOM COCTOSTHUM T'PaXJaH He ObUT WJICaIbHBIM,
HO J1J151 TOTO UCTOPUYECKOTO MepHojia BpeMeHH BITOJTHE MPOrpec-
CUBHBIM MCTOYHMKOM I1paBa, ChIIPaBIIMM BaXXHYIO pOJib B YIIO-
PSIIOYEHUN CHCTEMBI UMYIIIECTBEHHBIX OTHOITIEHUI B OOIIECTBE
Y MX IIPAaBOBOM PEryIMPOBAHUU.

dopMmupoBaHUe W CTAHOBJIEHHE TPAXKIAHCKOTO TpaBa Kak
CBOJIa 3aKOHOB M KaK HayKH ObUTM 3aBepIlEHbI TOIBKO B MepH-
O TIOCTPOEHUsI B OOIIECTBE TOCYAAPCTBEHHOTO CTPOs, B KOTO-
POM cTau (PyHKIIMOHUPOBATH TPU OCHOBHBIX TOCYJapPCTBEHHBIX
WHCTHUTYTA BJIACTH: 3aKOHOJIATE/IbHAS, UCTIOJIHUTE IbHAS U Cy1e0-
Hast. D10 ObLT EpHO[ pacnaga poJOBOrO CTPOs U HACTYILICHUS
9pbl LIMBWJIN3ALIUU, IPUUYEM TPAKTUUECKH OTHOBPEMEHHO Y BCEX
HaporoB, a iMeHHO B XI[-XV B. H.3. 100 TOIBKO rocynapcTBeH-
HBIT CTPOU CO BCEMH MIPUCYITUMU eMY (DYHKITUSMHU YITPABJICHUS
0OIIIECTBEHHBIMHU TPOIIECCAMU CIIOCOOEH CO3/1aTh U 00ECTIeUnTh
MOJTHOIIEHHBI MEXaHU3M MTPaBOBOIO PETYJIMPOBAHUS TPaXJaH-
CKO — TIPaBOBBIX OTHOIIEHW B oOmiectBe. Tem Oonee B 3MOXy
Pa3BUTHSI TOPTOBIIU, MOSBJICHUSI JCHET, paciiBeTa TOBApHO-Je-
HEXKHBIX OTHOILIEHUH, pOCTa MPOMBIIIJIEHHOCTH, MOSIBJICHUS Ma-
IIMH ¥ IPOU3BOJICTBEHHBIX 000PY/IOBAHUH, a TJIABHBIM 00pa3oM
YKpeIUIeHUSI ¥ PaCIIMpeHusi OObEKTOB COOCTBEHHOCTH y TPak-



JaH.

dopmupoBaHue rocy1apcTBEHHOM BJIACTH MO3BOJIUIIO CUCTeE-
MaTU3UPOBATh JECHCTBUS TPaK/IaH 10 UMYIIECTBEHHOMY 000pO-
Ty, KOTOPBI MPEBPATHIICS U3 HEOPraHM30BAHHOTO B OPraHU30-
BaHHBIA. DTO MPUAATIO UMYIIIECTBEHHBIM OTHOIIIEHUSIM TPaBO-
Bble TMPU3HAKY TMOBEIEHUSI, HECMOTPSl Ha TO, YTO MPOU3OIILIO
OrpaHMYeHNe WHAUBUIyaIM3Ma B BHIOOpE MOJIESH MOBEICHUS 1
COBEpIIEeHUsI ISNCTBUIA, HATIPABJIEHHBIX HA PACTIOPsKEHNE MaTe-
puanbHbIMK Ontaramu. TeM He MeHee MHAUBUAYATIN3M 1 CBOOOA,
ormeuan C.A. MypomiieB, BHIMTPBIBAIOT B JIPYTOM, T.€. B IPE00-
Pa30BaHUU «TOJMIIEHCKOTO» TOCYAapCTBa, KOTOPOE CBOMCTBEH-
HO OOIIIMHHO-POAOBOMY OBITY, B «IIPABOBOE» '2.

Takum oOpa3oMm, TpeThell MpPeaNnoChLIKON JJs1 BO3HHK-
HOBEHUSI I'PAK/JAHCKOr0 IPaBa KaK CaMOCTOSITeJILHOM OT-
pacjiu UMYIIeCTBEHHBLIX OTHOINEHHH TMOCJYKIUJ HOBBII
3Tan pa3BUTHSA 00IIeCTBEHHBIX OTHOIIEHUI B chpepe To-
BapHO-/IEHEKHOr0 00paleHus1 U YKpeIieHus1 HHCTUTYTa
coocTBeHHoctu. Tem GoJiee B 3M0Xy 3aBepiieHHsl rocy-
JTAPCTBEHHOT'0 CTPOUTEJLCTBA, YTO BIOJIHE O00ecredYnBa-
J0 (PyHKIUM rOCyJapCcTBa M0 HOPMATHBHOMY PeryJjupo-
BaHHUIO NMYIII€CTBEHHBIX OTHOIIEeHNH B o0mecTBe . Umen-
HO 3TH MPOIECCHl BBLI3BAJIN HEOOXOAUMOCTH CO3/aHUS
HOBBIX, 00Jiee MPOrpecCUBHBIX, a IIABHOE COOTBETCTBY-
IOIIUX BeJIEHHI0 BPpeMeHH IPakJIaHCKHX 3aKOHOB, B BH-
Jie OT/IeJIbHBIX, T.€. CAMOCTOATEJbHbIX H CHCTEMAaTH3UPO-

12 Mypomuyes C.A. I'paxanckoe npaso [Jpesnero Puma. M., 2003. C. 379.



BAHHbIX, CBOJ0B IrpaKJaHCKHX 3aKOHONOJIOKEeHHH .

§ 2. I'pazk1ancKoe MpaBo Kak 4acTHOE MPaBo

Boripoc o ToM, SIBJISIETCS M IPaXIaHCKOe MPABO UCKIIOUH-
TeJIbHO YAaCTHBIM MPABOM WJIM OHO IIUPE, YeM TOJBKO YacTHOE
IPaBO M COBMeIIAeT B cebe MPU3HAKY MpeIPUHIMATENBCKOTO,
XO3AWCTBEHHOTO MJIM TOPrOBOTO MpaBa ¢ dJeMEeHTaMH TyOy-
HOTO TIpaBa — OJIMH U3 HEMPOCTHIX B HAYKe IPAKIAHCKOTO MpaBa
BonpocoB. CJIOKHOCTh U B TO K€ BpeMsl aKTyaJIbHOCTh JaHHO-
o BOIPOCA OOYCJIOBJIEHBI TAKXKe Pa3IM4MeM IOAXOIOB K OIpe-
IEJICHHIO TPAKIAHCKOTO TpaBa: Kak YacTHOrO NpaBa, Kak Hay-
KM, KaK OTpacJv 1paBa, KaK CUCTEeMBbI IMYIIIECTBEHHBIX OTHOIIIE-
HU, KaK CUCTeMBI IPaX/IAaHCKOTO 3aKOHOaTeNNbCTBa. [Ipeicras-
JISIETCS, YTO PACCMOTPEHHE ITAHHOTO BOIPOCA C OTPACIIEBOH TOY-
KU 3peHHusl sIBJIsieTCsl HanOojlee ONTUMAJIBHBIM, TO3BOJISIIONIM
ONPEIeNINTh TPAXIAHCKOE MPABO U CHCTEMY I'PaXIaHCKOTO 3a-
KOHOJIATEeJIbCTBA KAK YaCTHOMIPABOBbIE KATETOPHHU.

Jl71st onpezienenyst CyIHOCTH I'pask JAHCKOTO ITpaBa Kak 4acT-
HOTO MpaBa HeOOXOIUMO OOPATUTHCS K HICTOPUM BO3HUKHOBEHU ST
Y Ha3HAYeHUs JAHHOU KaTeropyu Mpasa.

Hctopuyecky BO3HUKIIM U CYIIECTBOBAJIM IJIABHBIM 00pa3oM
TOJIBKO JIB€ BETBU TpaBa: MyoauyHoe U yactHoe. [logo6Hoe ne-
JIeHWe TIpaBa MOTyYHIO I0PHANIECKOe 3aKpeIieHHe BO BpeMe-
Ha (POPMHUPOBAHKSI PUMCKOTO KJIACCHYECKOTO MpaBa PUMCKIMU
IOPUCTAMU, KOTOPbIE CUUTAIIH, YTO MyOTMIHOE MPABO CIYXKHUT K



MOJIb3€ PUMCKOI'O TOCYAAPCTBA, a YACTHOE — K M0JIb3€ OTAEJIbHBIX
yi. [Ipu 3ToM KpuTepwii AeieHust OOIIECTBEHHBIX OTHOIICHUIA
Ha MyOJMYHBIE U YACTHbIE ONpeessiicsi BO3MOKHOCTBIO TIONY-
YeHUsI TOCYIapPCTBOM WJIM TPk IAHUHOM MOJb3bl. OOBEKTOM U3-
BJIEUEHHUSI TIOJIb3bI B 3TOM Cllyyae ObUIO UMYIIECTBO WJIM WHOE
MaTepuabHOe OJ1aro.

CoOTBETCTBEHHO 4YeM Oolbllie B IpOLecce pa3BUTHS Yesio-
BEYECTBA MPOU3BOIUTCS MaTepPUATbHBIX OJar, TeM OTUYeT/IMBee
rpaHb MEX/1y IMyOJMYHBIM M YACTHBIM IPABOM TIO TIOBOY Tiepe-
pacnpejieieHus] U TIPUCBOSHUSI MaTepuasibHbIX Onar. [Tpu atom
OOJIBIIMHCTBO TaKMX OJ1ar coxpaHseTcs 3a IpakJlaHaMu, a He 3a
rOCyapCcTBOM, TaK KakK IepBble MPOU3BOIAT 3T Onara. imeHHO
TI0 3TOU MprurHe cpepa YacTHOrO IMpaBa Bce OOJbIe 000c00-
JISIeTCsT OT MYOIMYHOTO NIPaBa B CAMOCTOSITENIBHYIO 00/IaCTh UMY -
IIECTBEHHBIX OTHOIIIEHUH, UMEHYEMBIX T'PaKJIaHCKO-TTPABOBbI-
MU, WA KaK TEPMUH «TPakJIaHCKOE ITPABO».

WTak, mepBbIM 3J1€MEHTOM YAaCTHOIO MPaBa SIBJISETCSA
HMYIIEeCTBO (Bellb), KOTOPOe JO0JKHO MPUHAJIEKATh KO-
My-Ju00, 371eCh He NMeeT 3HAYeHHe KOMY — rocy1apCTBY
(jus publicum) nau Jny (jus privatium), Tak Kak onpeje-
JsomuM (akTopoM sBJIsSETCSI MOTPEOHOCTh B 3TOM Be-
4, T.e. HHTEePeC K BellH, IOPOKIAI0IHIi He00X0AUMOCTh
BO3HUKHOBEHMHSI PaBa Ha Belllb.

[lopoxeHreM IpaBa B JAHHOM Clly4dae sIBJISIETCSl HE UMYIIe-
CTBO, a MHTEPEC JIMIIA K UMYILIECTBY, T.€. €0 OTHOILLIEHHUE K UMY-
miectBy . Ho npu 9TOM He MHTEpeC yIOBAETBOPSIET JIUYHBIE UMY-



IIECTBEHHbIE OTPEOHOCTH JIUIIA, a CIICIMAIbHbIE U IIeIeHaIIpaB-
JIEHHBIEC ICWCTBUS HA TIPUOOpPETEHNE JIMIIOM XejlaeMou Beru. B
9TOM IPOIECCe MHTEPEC MOPOXKIAET Y JIMIA BOJIIO K ITOTYYESHUIO
’KeJJaeMOM BellM B YaCTHOE O0JIaJlaHKue, KOTOpask COOOIAET eMy
0 HEOOXOIMMOCTHU OCYIIIECTBJICHHS aKTUBHBIX JISUCTBUN CIICIIU-
QIBHBIMH CTIOCOOAMM M CPE/ICTBAMU, TTPEAYCMOTPEHHBIMU HOP-
MaMH TpaBa.

Jlnst momy4YeHus: MMYIIECTBA B CBOIO TIOJIb3Y, JIUIO — CYyOBEKT
npaBa 0053aHO BHIOpATh HEOOXOAUMYIO MOJIENb ITOBEICHUS IS
COBEPIICHUsI CTIeITUATIbHBIX JIeCTBUN, HAIPABJIICHHBIX HA YCTa-
HOBJICHWE UM TPABOOTHOIIIEHHS C IPYTUM JIUIIOM B TIEJISIX TPH-
oOpeTeHus y Hero uMylIiecTBa. B JTaHHOM cilydae BaxHOe 3Have-
HHE MMeeT COBIAJICHUE BCTPEYHBIX HAMEPEHHH, T.€. B3aUMHBIX
JKEJIAaHWI JIByX YYaCTHUKOB CIEJIKU, CBSI3aHHBIX C TMepeavyeil u
NPUHSATUEM UMYILECTBA O3 HapyIleH!st OaaHca B3aMMHBIX MH-
TepecoB. JlocTUraeTcst 3To MyTeM YCTaHOBJIEHUSI PABHOTO TIOJIO-
JKEHHUsI JIMII B BO3HUKIIIEM MEXy HUMU OTHOLICHUH IO MTOBOIY
UMYIIIECTBA.

CretyeT OTMETUTb, UTO BOSHUKHOBEHUIO TOW UM MHOW I'PYTI-
bl MMYIIECTBEHHBIX OTHOIIIEHWI MpPEIIIeCTBOBA HAKOIUICH-
HbIIA YeJIOBEYECTBOM OIIBIT 110 UX YCTAHOBJICHHIO, MHUIIUATOPOM
KOTOPOT'O BBICTYNAJIM CyOBEKTHI MpaBa. B 3ToM ciydae rocymap-
CTBeHHas BacTh, otMevan M.A. I[ToKpOBCKUiA, MPUHIIAIINAIb-
HO BO3JICP)KMBAETCS OT HEMOCPEICTBEHHOIO M BJIACTHOIO pery-
JIMPOBAHUsT OTHOIIEHUH; 3/IeCh OHA HE CTABUT CEOS1 MBICJIEHHO
B TOJIOXKEHUE IMHCTBEHHOTO OIpPENesIsIonero meHTpa, a, Ha-



MPOTUB, TPEIOCTABIISIET TAKOE PETyIUPOBAHNE MHOXECTBY Ma-
JIEHbKHX 1IEHTPOB, KOTOPbIE MBICIISITCS KAK HEKOTOPbIE CAMOCTO-
SITeJIbHBIE €IMHUIIBI, KaK CyObeKThI 3.

[TogoOHbIE BBIBOJIBI HE CHUMAIOT C TOCyIapcTBa (PYHKITMHM Ipa-
BOBOTIO PETyJISITOpPa YacTHOIPABOBBIX OTHOINeHWW. Hamportus,
peub UAeT O MPEANOChUIKAX W MPUYMHAX BOZHUKHOBEHUS HE0O-
XOIMMOCTH B TOCYJApPCTBEHHOM PEryJIMPOBAHUU JAHHBIX OTHO-
IIIEHUH, KOTOpbIe 0OYCIIOBJIEHBI BOJIeH M MHTEPECOM OTHOTO WU
HECKOJIbKMX CyOBEKTOB IpaBa, 00pa3ylolmx coO0M, Mo clioBaM
HN.A. TTokpoBckoro, MajieHbKui 1ieHTp. 160 rocynapcTBo He Mo-
KET TIPeINUCHIBAThL CYOBEKTY IpaBa 00S3aHHOCTb O BCTYILIE-
HUIO B YaCTHOIPABOBOE OTHOIIIEHUE BOMPEKH €ro BoJjie, HaIllph-
Mep — MPUHSATH HACJIEACTBO, CTaTh COOCTBEHHMKOM, BCTYITUTh B
Opak, MogapuTh Belllb U T.JI.

Takum 0Opa3oM, BTOPBIM KpHTEPHEM, XapaKTepHu3yro-
MM YacTHOE MPaB0 KakK rpak/JIaHCKoe NMpaBo, sIBJISAET-
csi ero 000co0JieHHe OT MyOJMYHOrO NMpaBa, ero jeneH-
TpaJu3anus, XapakTepu3yomascsi cBo00/10ii B peajn3a-
IMA CyOHLEKTOM NMpaBa CBOEro HMYIIECTBEHHOI'0 HHTeE-
peca. UHpiMu cJI0BaMH, MHUIUATHBA MO YCTAHOBJIEHHIO
YacTHOINPABOBBIX OTHOIIEHNH B 001I[eCTBE He 3a rocyaap-
CTBOM, a 32 JIMI[OM, He 3a IIPaBOM, a 3a Cy0O'beKTOM IIpaBa.

Hanubiii BbIBOJ cieayet u3 1. 2 cr. 1 'K Pd, kotopsii orpe-
JeJIsieT, 9To rpaxjiaHe ((pu3nUIecKue JIMIia) v I0puuIecKre Juia
MIPUOOPETAIOT M OCYIIECTBIISIOT CBOM I'PaXkJIaHCKUE TTpaBa CBOM

13 Ioxposckuii U.A. OCHOBHBIE IPOOJIEMBI IpaskIaHcKoro mpasa. M., 2003. C. 43.



BOJIel U B cBoeM uHTepece. OHU CBOOOTHBI B YCTAHOBJIEHUU CBO-
UX TpaB ¥ 00s3aHHOCTEN HA OCHOBE JJOTOBOPA U B OTIPEJIC/ICHUN
JOOBIX HE MPOTHBOPEYAINX 3aKOHO/IATEIbCTBY YCJIOBUM JIOTO-
BODA.

Kpome peuieHTpanuzaiy 4aCTHOMY IpaBy CBOMCTBEH €lle
PsiJT 0COOEHHOCTEH, KOTOPhIE B TIOJIHOW MEpe XapaKTepU3yIoT ero
KaK COCTaBHYIO 4acTb I'pakJJaHCKOTrO mpasa. Peub uaer o BHyT-
PEHHEM COAEPKAaHUM YaCTHOIO MpaBa, KOTOPOE AEUTCS Ha JBE
TPYNIIbl OTHOIIEHUI: aOCOIOTHBIE M OTHOCUTEJIbHBIE.

K a0coa0THBIM OTHOCSTCS OTHOIIEHWS, BOSHUKAIOIIHE TI0
MOBO/Y:

1) MCKJTIOYMTENTBHBIX MPaB (COOCTBEHHOCTH);

2) BENIHBIX MIPaB;

3) IMYHBIX TIPaB (aBTOPCKOE IMPaBO, IPABO HA IIPOMBIIILIEH-
HOE U300peTeHue U T.11.).

Kpome Toro, no noBoay MCKJIIOYUTENbHBIX, BEUIHbIX U JINY-
HBIX TIPaB MOT'YT BO3HUKATh JBYCTOPOHHUE OTHOCHUTEJIbHBIE OT-
HOITIEHUSI MEXAy JIByMsI M Oojiee CyOBeKTaMu TpaBa, UMEHYye-
Mble 00s13aTeJIbCTBEHHBIMU OTHOIICHUSIMHU.

B yactHOM nipaBe abCOoMIOTHBIE MTPaBa SIBJSIIOTCS OCHOBOIIONA-
TaloNMMU, TPEIOCTABIISIONIMMU JIUITY TIONTHYI0 CBOOOY IO pac-
MOPSDKEHUI0 TIPUHAJICKAIIEMY eMy Ha MpaBe COOCTBEHHOCTU
UMYIIECTBY. DTU TMpaBa 00ECMeurBaIOT JIMILY 3aIUTy OT He3a-
KOHHOTO MPUCBOEHUsI U MCIHOJIb30BAHUS €r0 MMYILECTBA WJIU
MHOI'0O MOCSITaTe/IbCTBA HA €ro UMYIIECTBO CO CTOPOHBI APYTHX
nmil. AOGCOIOTHBIE TIpaBa, Kak orMedan M.M. Arapkos, mpe-



IPaKJAIOT MYTh BCAKOMY M KQXJI0MY BO3MOXHOCTb BTOPXKEHUS
B OIpeZIeIeHHYI0 cpepy, MPeIOCTaBIeHHYI0 CBOOOTHOMY YCMOT-
peHuIo cyObeKTy mpaBa ',

NmyiectBeHHass cB0OOa MO PACMOPSIKEHUI0 COOCTBEHHO-
CTBIO €r0 TUTYJIbHBIM BJIAJIEJIbLIEM, MTPEIOCTABIsIEMasi CUCTEMOM
aOCOJTIOTHBIX TIPaB, B TIOTHOM 00BEME OTPaKaeT CyITHOCTh YacT-
HOTO TIPaBa, ero UCTUHHO TPaXKJAHCKUI XapaKTep, OCHOBAHHBIH
VCKJIIOYMTEIIBHO TOJIBKO Ha CBOOOJE BOMM U AedcTBUiA. MIMeHHO
9TH MPU3HAKYU XapaKTePU3YIOT YaCTHOE MPABO KaK rPakaaHCKOe
pago.

OTHocHuTeJIbHBIE TPaBa, MPOU3BOAHBIE OT AOCOMIOTHBIX
IIpaB, XapaKTepU3YyITCs1 CBOOOJOM BOJIM B COBEPIIEHUH I0PU/IHU-
YEeCKM 3HAYMMBIX JEHCTBUI C MMYIIECTBOM WJIM MMYIIECTBEH-
HBIMU TIpaBamMH. VIMyIIECTBO B CHIIy CBOEH MOTPEOUTENHCKOM
3HAYMMOCTH HaXOAUTCS B MOCTOSIHHOM 00OpOTe, T.€. TpakIaH-
CKOM 0OpallleH1H, HauMHas C Mpoliecca MPOU3BOACTBA U MOCIIe-
JYIOLLIEN peanu3aliy B BUJe roroBoi nponykimu. Kpome toro,
MMYIIIECTBO TepeaeTcs B 3aJ0T, CCyay, apeHay u T.4. OHo sB-
JISieTCsl Takke OOBEKTOM 3aBelaHusl, 3aKJIaa, XpaHeHus1, Tiepe-
BO3KH, CTPaxOBaHUs U T.[I.

Takum oOpa3oM, epeynciieHHbIE ONepaly ¢ UMYILECTBOM,
KaK JBIDKMMBIM, TaK M HEIBMKMMBIM, TIO3BOJISIIOT TIepepacmpe-
JeNSTh UMYIIECTBO MEKIy JMIIAMUA B 3aBUCUMOCTH OT UX TO-
TpeOHOCTEM, T.€. €CTECTBEHHBIM ITyTeM, TEM CaMbIM MOPOXKIAs

14 Azaprxoe M. M. VI36paHHBIe TPyas! 10 TpaxkaaHckoMmy mpasy: B2 1. T. 1. M., 2002.
C.73.



CBOOOIHBIN I'pakJaHCKUI UMYIIECTBEHHBI 0OOPOT C ITOMOIITBIO
OTHOCHTEJIbHBIX OTHOIIIEHHI, BO3HUKAOIIUX MEXIY CyOheKTa-
MU TTpaBa Io TIOBO/Y OTUYKIECHUS U MPHUOOPETEHUSI UMYIIIECTBA.

JlaHHbBIE MPU3HAKW YACTHOTO IpaBa MPEIOCTABIISAIOT JIUIAM
CBOOOY ¥ BOBMOXHOCTD ITPOSIBJICHU I MH/IUBHyaJIM3Ma B BHIOO-
pe OIpeesIeHHOTO UMYIIECTBEHHOTO OTHOIIEHHUSI U HEOOXO/H-
MOV MOJIEJTU TToBeIeH!s1 Oe3 HaBSI3bIBAaHK S U3BHE HOPM ITyOJINY-
HOro npasa. MItak, 0C00€HHOCTh YaCTHOTO NMPaBa 3aKJ0Ya-
eTcsl B CBOOOHOM BhIOOpE CyOHEKTOM NMpaBa He0OXo/1H-
MO MPaBOBOM MOJIeJIN NMOBeAeHHs M0 BJAJEHHIO , MOJIb-
30BaHNIO U PACHOPSKEHNI0 NMYIECTBEHHBIMH O0JIaraMu .

KoHIIeHTpUpYysl MHWBHYaJIbHBIE, T.€. JIC[IEHTPATU30BaHHBIE,
aOCOJIIOTHbIE ¥ OTHOCHMTEJIbHBIE MMYIIIECTBEHHBIC OTHOIIICHMS,
YaCTHOE MPaBO (POPMHUPYET MOIIHYIO, LEJIOCTHYIO U CTPOMHYIO
CHCTeMY OOIIECTBEHHBIX OTHOIIEHUH, 0Opa3yIOIIUX «MHUP IPax-
JAHCKOTO MpaBa».

[TpaBo cBOOOIHOrO BBIOOpA JTUIIAMH HEOOXOIUMOM ITPABOBOK
KOHCTPYKIIUY JIJISI peaii3alii UMYIIIECTBEHHBIX TIOTpeOHOCTEN
B paMKaX OTHOCHTEJIbHBIX OTHOIIIEHUH CIIOCOOCTBYET (hOpMHPO-
BaHMIO U YKPEIJICHUIO B OOIIECTBE MUPHBIX U COMIACUTEIbHBIX
OTHOIIIEHUH B IpOIecce MmepepacipeieieHus UMYIIEeCTBEHHbIX
OJ1ar MocpeCTBOM MHCTUTYTOB YacTHOTO TTPaBa.

[To3TOMY OCHOBHBIMH HPUHIIMIIAMM YACTHBIX ITPABOOTHOIIIE-
HUI SBJISIOTCS: M30paHWe MO COMVIAIIEHUI0 MEXIy €ro y4acT-
HUKaAMM OCHOBaHMI BO3HUKHOBEHHSI, U3MEHEHUS U MPEKpaliie-
HUSI B3aUMHBIX 00s13aTeIbCTB, HEJOMYCTUMOCTb OJJHOCTOPOHHE-



r0 OTCTYIUICHHSI OT JIOCTUTHYTOW TOTOBOPEHHOCTH, a TaKKe I0-
CTOPOHHETO BMEIATENILCTBA B 3TU OTHOIICHUSI, TTPUMUPUTEITh-
HBII XapakTep pa3pelieHus] KOH(IMKTOB MEXy YYaCTHUKAMU
¥ BO3MOKHOCTb MPUHYAUTEIHHOIO BO3JEUCTBUS TIPU paspelie-
HUM KOH(JIMKTOB JIUIIh HA UMYIIECTBEHHBIE, & HE HA JIMYHOCT-
Hble Onara yesoBeka's.

JlMHaMKKa Pa3BUTHsI YaCTHOIPABOBBIX OTHOIIIEHWIA PACKPbI-
BaeT UX OObEKTUBHYIO CTOPOHY, T.€. BHEIIIHEE JABMKeHUe 00s13a-
TEJIbCTBA, KOTOPOE TOIIArOBO PerjiaMeHTUPYETCsl CHielMaIbHbI-
MU HOPMaMH TPak JAaHCKOTO MPaBa, OTPakasi BHEITHIO CTOPOHY
YaCTHOTO IIPaBa, T.€. ee I0pUAnIecKyio hopmy. B nanHOM ciryuae
MPOUCXOAUT FAPMOHUYHOE COYETAHUE BHEIIHEN — OO BEKTUBHOM
CTOPOHBI I'PAKIAHCKOTO MpaBa U BHYTPEHHEW — CYObEKTHUBHOM,
T.€. BOJICBOM, — YaCTHOM CTOPOHBI IMpaBooTHOIIeHn. [lomo0-
Hasl TAPMOHUYHOCTD TIPOSIBJISIETCSI B TIpaBe CBOOOTHOTO, a He
MPUHYIUTETBHOTO BHIOOPA yUACTHUKAMU 00s13aTeIbCTBa (DOPMBI
IOPUIMUECKOM KOHCTPYKIIMHU, MTPEyCMOTPEHHOW HOpMaMu Ipa-
B4, U B TIOCJIETYIONIEM JJOOPOCOBECTHOW pean3aliui BIOPAaHHO-
IO «IIPABOBOT'0 MAPIIIPYTa», UTO SIBJISIETCS CYOBEKTUBHOM CTOPO-
HOM 00s13aTeNbCTBA.

YactHoe mpaBo — 3TO YacTh OOBEKTUBHOIO TIPaBa, MPU3BaH-
HOTO PEryIMpoBaTh B3aMMOOTHOIIICHHU I YaCTHBIX JIUII, OCHOBAH-
HbIe Ha MX UHTEpecax U peaym3yeMsble K ux nonis3e. [Ipudem ta-
Koe peryaupoBanue, kak cuutaer E.A. CyxaHoB, ocyliecTBIIsi-
€TCs TJIABHBIM 00Pa30M C IMOMOIIIBIO TIPABKJT TUCTIO3UTUBHOTO, &

1S Bacun FO.T". N36pannbie Tpyapl N0 rpakaanckomy npay. CII6., 2003. C. 85.



HE MMIIepaTUBHOIO XapakTepa 'S.

JlioOple mpaBuiIa TMOBENEHWs, yCTAaHABIMBAEMBIE HOPMAMU
npaBa, JAaxe eClid OHU TpelyCMaTPUBAIOT JUCIO3UTUBHBIA Xa-
pakTep, T.e. MPaBO CBOOOJHOIO BHIOOpA YYACTHMKAMHU YaCTHO-
NIPABOBOrO OTHOIIICHUSI MOBEJICHUsI U JEUCTBUM, SIBJISIOTCS JJie-
MEHTaMU ITyOJIMYHOCTH, YTO OOBSCHSIETCS] MEXaHU3MOM TIPUHSI-
THSI HOPM TpaBa MyOJIMYHBIMU OpraHaMU TOCYAapCTBEHHOH BJia-
cru. [Ipu 3TOM poJib rocynapCcTBEHHOM (PYHKIMHU 1O TTPUHSTHIO
TPk IAaHCKO-TIPABOBBIX HOPM HHCKOJIBKO HE yMajsieT CyObeK-
THBHBIE TPaBa W CBOOOIBI YACTHBHIX JIMII IO BHIOOPY MPAaBOBO-
ro crocoda pacropshkeHUsi CBOUM UMYIIECTBOM. Takum oOpa-
30M, CYOBEKTUBHOE MPABO BHIOOPA IOPUAMUYECKON (POPMBI OCTa-
€TCsl 3a JINLIOM, T.€. CYOBEKTOM MpaBa. B cBsI3M ¢ 9TMM 1TpaB ObLI
b.b. Yepenaxun, Korga yrBepkaal, 4To YaCTHOE IIPABO €CTh CO-
BOKYITHOCTb TIPABOOTHOIIIEHUH TIO[JIAHHBIX TOCYIAPCTBA MEX/TY
cOo0OiA, T.€. MPABOOTHOIICHUIH MEXy JUIIAMH, TOYNHEHHBIMU
CTOsIIIIEe Hajl HAIMU BJIACTH U B 9TOM CMBbICJIE PAaBHBIMU JAPYT APY-
ry'’.

Ompenensiss pocCUACKOE TpakIaHCKOE MPaBO KaK YacTHOE
npaBo, C.C. AsiekceeB BbIICITUI Psii OCHOBHBIX PU3HAKOB, TIO/I-
YEepPKUBAIOIIMX CAMOCTOSATEIFHOCTh M HE3aBUCUMOCTh I'Pak/IaH-
CKOro TpaBa OT myOommyHoro. Mtak, poccuiicKoe rpakaaHcKoe
NPaBO TMPECTaBIIsSIET COOON YacTHOE MPaBO, BHIPAXKAIOIIEE €ro

1o Cyxanoe E.A. O mpobnemax CTaHOBJIEHHA U Pa3BUTUS POCCHHCKOTO JaCTHOTO
npasa // Llusmmictiaeckue 3amicku: Mexays. ¢6. Hayd. Tp. Beim. 3. M., 2004. C. 27.

17 Yepenaxun b.B. Tpynpl 1o rpaxkaanckomy npasy. M., 2001. C. 105.



OCHOBHBIE XapaKTepPUCTUKU, MPUHIIUAIBI M KOHCTPYKIIUU — Jie-
LHEHTPATM3ALMIO (KOOPIAMHAIMIO) B IOPUANYECKOM PETYIUPOBA-
HUH, JUCTIO3UTUBHOCTh, PABEHCTBO CYOBEKTOB APYT MEpe Ipy-
TOM M TOCYIapCTBOM, MMYILIECTBEHHYIO CAMOCTOSATEIBHOCTh U
ABTOHOMMIO BOJIN '8,

W3noxeHHble KpUTepUU W TTPU3HAKUA POCCUIICKOTO YaCTHOTO
npaBa MO3BOJISIIOT XapaKTepU30BaTh YAaCTHOE MPAaBO KaK Hay4-
HYIO KaTeropuio, Kak 000COOIEHHYI0 CUCTEMY I'PakKJAHCKOT'O 3a-
KOHOJIATEJIbCTBA M KaK CHCTEMY YaCTHOTO TpaBa, YTO CJIeayeT
u3 cr. 1 'K PO, ycranaBnmBaiomen, 4To IpaxJaHCKOE 3aKo-
HOJIaTeJIbCTBO OCHOBBIBAETCs HA MPU3HAHWM PABEHCTBA Y4acT-
HUKOB PETYJIMPYeMbIX UMM OTHOIICHUM, HENTPUKOCHOBEHHOCTH
COOCTBEHHOCTH, CBOOO[BI JIOTOBOPA, HEIOMYCTUMOCTH TPOU3-
BOJILHOTO BMEIIATEIHCTBA KOrO-JIMOO B YACTHBIE fejia, HEOO-
XOIVMOCTH OeCnpensATCTBEHHOTO OCYINECTBICHUS I'PakJAHCKUX
npas, oOecreyeHrsi BOCCTAHOBJICHU I HAPYIIIEHHBIX MIPaB, UX CY-
1eOHOM 3aIIUTHI.

§ 3. CooTHOMIEHNE YACTHOIO
U MyOJIUYHOT0 MpaBa

OO1ecTBEHHBIE OTHOILIEHHUSI YCTPOEHBI TAKUM 00pa3oM, 4To
OHU PEryJIMpYIOTCS IByMsI HOPMAaTUBHBIMM CUCTEMaMHU I1paBa, a
MMEHHO HOpMaMy IMyOIMYHOTO MpaBa 1 HOPMaMH YaCTHOTO TIpa-
Ba. B 11e/151X HOPMaTUBHOI'O PETYJIMPOBAHUS I'PAKAAHCKO-TTPaBO-

18 Anexcees C.C. I'paxmanckoe npaso. M., 2009. C. 7.



BbIX OTHOIIIEHUI TAKKe MPUMEHSIOTCS Pa3IMYHble METO/IbI ITPa-
BOBOI'0O PEryJIMPOBaHMs, a UMEHHO MCNO3UTUBHBIA U UMIIEpa-
TUBHBI METOJIbl, yCTaHABJIMBAaeMble HOPMaMH YacTHOTO M TyO-
JIMYHOT'O IIpaBa.

['paxk1aHCKOE MPaBO, PaBHO KaK I'pa)IaHCKO-TIPABOBBIE OT-
HOITIEHU I, TPOHUKHYTO yXOM YacTHOTO TpaBa, TeM Oojiee uTo
neuctByommi 'K PO orBedaer 4yacTHONMPABOBBIM MHTEpECaM
CyOBEKTOB IpakaHcKoro npasa. OTHAKO JaHHOE MONIOKEHUE He
UCKJIIOUaeT BO3MOXXHOCTH IMPUMEHEHUsI HOpM ITyOJTMYHOTO Tpa-
Ba B ITPOLIECCE PEAIM3ALMY I'PAKAAHCKUAX IPABOOTHOIICHUM.

PasrpannueHrieM B TpakJaHCKOM TMpaBe MyOIMYHO-TIpa-
BOBBIX M YaCTHOIIPaBOBBIX Hayal SBJSETCI COBOKYIIHOCTb
HEeCKONIbKUX (hakTopoB. Ecnu paHee, B HejaBHEN UCTOPUM CO-
BETCKOTO TPaKIaHCKOTO TpaBa, MyOIMYHOE MPABO TJIaBHBIM 00-
pa3oM IIPUMEHSAJIOCHh TOJIBKO B MHTEPECAX rOCyJapcTBa, TO B Ha-
crosiiiiee BpeMsi MyOJMYHOE MPaBO MPUMEHSIETCSl B esX 3a-
IIUTH YaCTHBIX MHTEPECOB CyObEKTOB MpaBa. [laHHOe MoJoKe-
Hue npegomnpeaeneHo n. 2 cr. 1 'K P®, ycranaBamBawommm,
YTO TpakJaHCKHE MpaBa MOTYT ObITh OrpaHUUYEHBbl HA OCHOBA-
HUM (peaepasbHOrO 3aKOHA U TOJIBKO B TOM Mepe, B Kakou 3TO
HEOOXOMMO B TIEJISIX 3AIIUTH OCHOB KOHCTUTYITUOHHOTO CTPOSI,
HPaBCTBEHHOCTH, 340POBbs, MPAaB U 3aKOHHBIX MHTEPECOB JIPY-
TUX JIUIl, 0OecTieueHrst 0OOPOHBI CTPaHbl M OE30IMaCHOCTH TOCY-
JapcTBa.

[IpaBoBOE peryJIMpoBaHME HEKOTOPHIX YAaCTHOIPABOBBIX OT-
HOIIIEHWH 3a4aCTyI0 COMPOBOXIAETCS HOPMaMH IMyOIMIHO-TIpa-



BOBOT'O xapaktepa. Peub uymer 00 OTHOIIEHHSIX, BO3HUKAIOIINX
Ha CTHIKE JBYX IMPABOBBIX HAYAI: YACTHOTO U MyOIMYHOTO, KO-
TOpbIE B COBOKYITHOCTH OOpa3yI0T KOMIUIEKCHYIO CUCTEMY Ipa-
BOBOro oOpazoBanusi. Harpumep, oTHoleHusi B cpepe okasa-
HUS1 OAHKOBCKUX WJIM CTPAXOBBIX YCJIYT, PEryJIupyeMble CIIeIv-
QJIbHBIMU Y 3apaHee YCTaHOBJIEHHBIMU MPaBWIAMU, IPEAYCMOT-
PEHHBIMU MPABOBBIMU aKTaMU. Tak, IPOIIEHTHAs CTaBKa 10 Kpe-
JMTHO-32€MHBIM OTHOIIIEHHUSIM BCET/1a MPUBSI3aHa K YCTaHOBJIEH-
Hoit 1Ib P® craBku pedpuHaHCHpOBaHMS, paBHO KaK CTPAaXOBbIE
Taprbl 110 0OSI3aTETLHBIM BUIaM CTPAXOBAHMS CTPOTO YCTaHAB-
JIMBAIOTCS TOJIBKO (heIepasIbHBIMU 3aKOHAMU 00 00s13aTeIbHBIX
BUJIaX CTPaXOBaHMUSI.

Kpome Toro, mis ocyiecTBiieHus OaHKOBCKOM WJIM CTpa-
XOBOW JESITEIbHOCTH HEOOXOOVMO WMETh COOTBETCTBYIONIYIO
JIMIIEH3WIO, BBIIaBa€MYI0 B MyOJUYHO-TIPABOBOM MOPSIIKE CO-
OTBETCTBYIOIIMMHU T'OCYAAPCTBEHHBIMUA OpraHaMU UCTIOJTHUTE b~
Hoi Byactu, Hanpumep LIb P®. B manpHeiiem, B mpoiiecce
OCYILIECTBJIEHUS] YKA3aHHBIX BUJIOB MPEANPUHUMATETHCKOM JiesI-
TEJIBHOCTU MEXKAY KOMMEPUECKUMU OaHKaMH, CTPaXOBBIMU Op-
raHU3alMsIMU ¥ TOCYIaPCTBEHHBIMU OPraHaMU UCTIOTHUTETbHOM
BJIACTU COXPAHSIOTCS aJIMUHUCTPATUBHO-TIPABOBbIE OTHOIICHUS
MIPU OCYILIECTBJICHUY MU HAJI30PHBIX U KOHTPOJIbHBIX (DYHKIIUI
3a cCOONIOIEHUEM YKa3aHHBIMU CYObEeKTaMU TTPeIPUHUMATETb-
CKOU JIeSITeTbHOCTH HOPMATUBOB (PMHAHCOBOM YCTOMYMBOCTH,
YCTaHOBJIEHHBIX MIPAaBOBHIMU akTaMu. HeobxoauMocTs B on00-
HBIX MYOJTMYHBIX OTHOIIEHHSX OOYCJIOBJIEHA IMPEkXJe BCEro 3a-



IIUTON UMYIIECTBEHHBIX, T.€. YACTHBIX, UHTEPECOB APYTUX JIHII.
Yka3zaHHBIE OTHOIIEHHUSI MOXHO YCJIOBHO 0O03HAYMTh KaK YacT-
HO-ITyOJTMYHbIE MM KOMITJIEKCHBIE OTHOIIICHU I, TPUMEHsIEMbIC B
NPEANPUHUMATENLCKON e TeTbHOCTH.

JI71s1 3aIUTHl YaCTHBIX UHTEPECOB I'PakJaH BO B3aMMOOTHO-
LICHUAX C KOMMeEpYeCKMMU opranusauusmu cr. 426 'K PO
IpelyCMaTpUBaeT CHelUaIbHyI0 Pa3sHOBUAHOCTh IMyOJIMYHOTO
JIOrOBOpa, KOTOpasl 3arpeniaeT KOMMEpPUECKUM OpraHu3alusmM
OKa3bIBaTh IPEANOYTEHUE OTHOMY JIMITY MTEPE IPYTHUM IPH PO-
JaXe TOBApOB, BHITIOTHEHNH PadOT WM OKa3aHUU YCITYT.

Wrax, Bo3HnKawmue B chepe NMMyIeCTBEHHBIX OTHO-
IeHn# MyOJHYHbIe HAYaJa BHOCST KOPPEKTHUBHI B HEKO-
TOpPble YaCTHONPABOBbIE OTHOIIEHHS B HEJSIX 3al[UTHI
HMYI[eCTBEHHBIX HHTEPECOB IPak/IaH Kak 0oJjiee caadoi
CTOPOHBI B IPA’KJAHCKHX MPABOOTHOMIEHUSIX € Y4ACTHEM
Cy0O'beKTOB NpeJINpUHIMATEIbLCKON /1eATeJTbHOCTH .

[Tpu 3TOM COXpaHsieTcs1 KOHCTPYKIIUS TPakAaHCKOTO MPaBo-
OTHOIIICHU I ¥ TIPHUCYIIUE € TPU3HAKHY, T.€. BO3ME3THOCTh, 9KBH-
BAJICHTHOCTh, CUCTEMa NPaB ¥ 00SI3aHHOCTEH, a TaK)Ke OCHOBHBIE
NIPUHIIUITB TPAXKIAHCKOTO MpaBa — cBOOO/A I0rOBOpa U TUCIIO-
3UTUBHOCTh B OTHOIIEHUSIX. B 4acTHOCTH, 3TO Pa3IMYHOrO po-
71 TIpaBa YYaCTHUKOB JOTOBOPA, HAITPABJIEHHbIE HA PeaTi3aIHIo
YCJIOBHIA IOTOBOPA, BKJIIOYAsI TPABO HAa M3MEHEHHE 1 JIOCPOYHOE
npeKpalieHue J0roBopa.

O0603HaYEHHBIH TyaTi3M, IPUCYITHIA HEKOTOPHIM YaCTHOIIPA-
BOBBIM OTHOIIEHUSIM, TpeOyeT rapMOHHU3AIIMHI YaCTHBIX HHTEpe-



COB CYOBEKTOB MPEANPUHUMATETLCKOM ISATEIbHOCTH U ITyOInY-
HBIX MHTEPECOB rOCYAApCTBA, KOTOpasi JOCTUTaeTcsl MyTeM CO-
3MaHUs1 HEOOXOAMMOrO TTPABOBOTO MEXaHW3Ma TI0 3allUTe UMY-
IIECTBEHHBIX MHTEPECOB YACTHBIX JIMII. [71aBHOE, YTOOBI 3/1€Ch
COXPaHSJICS MPABOBOM MApUTET, MUCKJIIOYAIOIIMKA TpaHcgopma-
WO ITyOJIMYHO-TIPABOBBIX HAYAJ B YaCTHOIIPABOBBIE, KOO OIpe-
JEJISTIOIIAM B 9TUX OTHOIIEHHUSIX JOJIKEH ObITh MPUHIIUII [IEPBEH-
CTBa UMYIIIECTBEHHOT'O MHTEpeca YaCTHOTO JIUIIA.

Takum 00pa3oM, B3aUMHOE IMPOHUKHOBEHHUE MyOIMYIHO-TTIpa-
BOBBIX HauaJl B YaCTHOMPABOBbIE JTOJKHO OBITh HACTOJIBKO Tap-
MOHUYHBIM, YTOOBI HE HAPYIIUTh OaJlaHC SKOHOMHUYECKOM K13~
HU obmiecTBa. M60 mo0oii, 1axe He3HAYUTETbHBIN MepeBec MO-
JKET TIOBJIeYb 3HAYMTENIbHbIE COIUATIbHBIE MPOOJIEMbl B 9KOHO-
muke. Tem Gonee 4TO crcTeMa HaKOIUIEHWsI OOIIECTBEHHO-CO-
IIUAJIBHBIX JICHeKHBIX (POHIOB (OIOIKETHBIX M BHEOIOKETHBIX
cpenacts) opMupyercsi MOCPECTBOM Pa3IMYHbIX MEXaHU3MOB
MIPABOBOTO PETYJIUPOBAHUS OOIIECTBEHHBIX OTHOIIEHUNA. KO-
HOMUYECKHE 3aKOHBI YCTAHABJIMBAIOT, UYTO HAIIMOHAJbHBIA Ba-
JIOBOU TIPOAyKT (10xom) ¢opMupyercsi B OOJbIlel CTeleHu, B
pe3yabTaTe OCyIIECTBICHUS MPePUHIMATEIbCKOM JIESTeTbHO-
CTH, TO €CTh WUCKJIIOYUTESIHHO YaCTHOMPABOBBIM METOIOM, OfI-
Hako (popMupoBaHUe OOIIECTBEHHOTO COIMATIBFHOTO JIEHEKHOTO
(oHma u ero nanpHelIee nepepacnpeaeseHue Cpein rpakaaH
OCYIIECTBIISIETCS] TyOIMYHO-TTPABOBBIM METOIOM.

B xoHEe4YHOM cyeTe 1 B IepBOM, U BO BTOPOM CITydae MpeBaiu-
pyeT YacTHbIi uHTEpeC. [1yOnuJHBIi, T.€. TOCYIapCTBEHHBIN, NH-



Tepec B JIAHHOM CJIy4ae 3aKkjoJaercs B co3gaHuu 3¢hheKTUBHO-
T0 MTPABOBOTO MEXaHW3Ma, CIIOCOOHOTO YIOBJIETBOPUTH YaCTHBIC
WHTEPECHI BCeX COIUAIIbHBIX clioeB oOmecTBa. [To mpicn M.M.
ArapkoBa, BJIacTh, IMOCTPOEHHAs Ha Hayajax OOIECTBEHHOTO
Clly)keHusi, 0ojlee COBMECTMMA C WHAWBUIYAJBHOW CBOOOJIOM,
4eM JINYHO-CBOOOIHAs (TOCTONCKAsl) YaCTHOMPABOBAasi BJIACTb.
[TosTomy HaunboJIbIIIee MPABOBOE BhIPAXKEHUE JIMYHON CBOOOJIBI
orpenensieTcss (hopMyJIo: MUHUMYM TpaB BJIACTU — HEOOXOIU-
Masl BJIACTb — IO IMPUHIIMITY COIIMAIBHOTO CITyKeHHUs ',

Crnenyer Takxe OTMETUTb, UTO B CHUCTEME IPABOBOTO peEry-
JIMPOBAHMS TPAXKIAHCKO-TTPABOBBIX OTHOIIEHUI YaCTHOE MPaBO
HE JIOJKHO MPOTUBOIOCTABIATHCS MyOIMYHOMY MPaBy, Tak Kak
KaX[IBII U3 9TUX CIIOCOOOB MPABOBOTO PETYIMPOBAHUSI BHITION-
HsIeT CBOM (PYHKIIMOHAJIbHBIE 3a]aull. TeM He MeHee B JIOKTPUHE
MpaBa UMEETCs PsiJl HAyUHBIX BO33PEHUN U TEOPETUUECKUX TIO-
JIO)KEHUI O MPOTUBOIIOCTABIIEHUH YKa3aHHBIX CIIOCOOOB MPaBO-
BOTO PEryJMpOBaHUS M MPEUMYIIECTBE OTHOTO CrocoOa mepen
JOPYruM WM 00 UX pasjiesieHuH Oe3 B3aMMHOTO IIPOHUKHOBEHUSI
Y TAPMOHUYHOTO couyeTaHus. Peub UaeT o IByX OCHOBHBIX TEO-
PETUYECKUX HAIlpaBJIEHUSIX: MATEPUAJIbHON TEOPUH U POPMaJIb-
HOW TEOPUHU.

[IpencraBurenu marepuasibHon Teopuu P. Uepunr, H.JIL. [io-
BepHya, C.A. Mypowmres, JI.U. [erpaxunkuii, b.b. Yepenaxun
BBIJBUTAJIM UJIEI0 O TOM, YTO MHOXECTBEHHOCTb YaCTHBIX WH-
TepeCcoB 3alIUIIAIT OOIIMNA IMyOIMYHBI UHTEPEC, U, HA0OOPOT,

19 Azaproe M.M. VI36paHHBIe Tpy/H 10 TpaxkJaHcKkomy mpasy: B 2 1. T.1. C. 93.



HOPMBI ITyOJIMYHOTO MpaBa CIyXaT MHTepecaM OTAEIbHBIX YacT-
HBIX Jnn. Hanpumep, eciu cyObeKT cuuTaer cedsi ympaBoMo-
YeHHBIM B OOIIIEM MHTepece, Ha OJ1aro MoBIACTHBIX WJTH COLIH-
QJIBHOW I'PYIIIbl, Mbl UIMEEM JIEJIO C COLMAIbHO-CITYKeOHBIM TIpa-
BOM; €CJIM € B CBOEM JIMYHOM MHTepece — Nepel HaMH JIMY-
HO-cBOOOAIHOE MTpaBo?’. OTcioza ClieyeT, 9YTo CyObeKT IpakIaH-
CKO-TIPAaBOBOT'0 OTHOINIEHHUSI B 3aBUCUMOCTH OT €r0 BOJIEHAIPaB-
JIEHHOCTH M MHTepeca MOXET IMOoNacTh B 00J1acTh MyOJINYHOIO
WM YacTHOro mnpasa. IloqoOHoe pasnuyue 1o BOJIeHANpaBiieH-
HOCTHY MHTEPECOB pa3rpaHINIMBAET YACTHOE MPABO U MyOIMYHOE,
BO BCSIKOM CITy4ae, 10 METO/Ly TPaBOBOTO PETyJIMPOBaHMUS.

INo HalleMy MHEHMIO, BOZIOPA3/Ie/IoM MEX/y YaCTHBIM U My0-
JIMYHBIM TIPABOM B JJAHHOM Clly4ae SIBJISIETCS JIMYHBIN, TOUHEe,
YACTHBIM MHTEPEC, OTPAKAIIINN BOJIIO U UMYIIECTBEHHYIO ITO-
TpeOHOCTh TOJIBKO OJJHOTO JIMIIA. YIOBJIETBOPSISI TMYHBIA WHTE-
pec, JIMLO, TEM CaMbIM HE PACLIEIUISIET €ro Ha MHOXKECTBO YacT-
HBIX MHTEPECOB [IPyruX JMIL, UOO ero BOJS B 9TOM Clydae Ha-
NpaBJieHa HA YJOBJIETBOPEHUE TOIBKO JIMYHBIX IOTPEOHOCTEN, a
He OOIIECTBEHHBIX, UTO SIBJISIETCS KPUTEPUEM HCKITIOUUTEIHHO
YacTHOTO MpaBa, HO He ImyouyHoro. [Tosatomy uaes marepuanu-
CTOB O BO3MOKHOM B3aMMOIIOIJIOIIEHUH YaCTHOTO U ITyOJIMYHO-
ro MHTepeca M, Kak CIeJCTBHE, IpaBa HUBEIUPYET, T.e. (paKkTu-
YeCKH YMpas3/iHseT, MHOKECTBO YaCTHBIX MHTEPECOB, MMOPOXK s
TEM CaMbIM OJMH OOIIECTBEHHBIN MHTEPEC.

Croponnuku (opmanbhori Teopun npasa 10.C. I'ambapos,

20 Yepenaxun b.B. Tpynpl 1o rpaxaanckomy npasy. C. 98.



[".®. Hlepmenesuy, . A. [TokpoBckHii BO I71aBY yIJia CTaBAT ca-
MO MPaBOOTHOILIEHHE, & UMEHHO IPABOBOE MOJIOKEHHE JIUI] B
00s13aTeNIbCTBE — JOJKHUKA, T.€. 00S3aHHOIO JIMIA U KPEJUTO-
pa, MPaBOMOYHOIO TpeOOBaTh UCTIOJHEHUS Y IOJKHUKA. B aTOM
cllyyae MPaBOMOYHOE JIMLIO JJIs1 3aIUThl CBOMX MMYIIECTBEH-
HBIX MHTEPECOB BIIPaBe MPUOETHYTh K TOCYAapPCTBEHHOH (hop-
M€ 3alUThl CBOMX UHTEPECOB Ha OCHOBE HOPM ITyOJIMYHOrO Ipa-
Ba B LIEJISIX IPUHYAUTEIBHOTO BO3JEHUCTBUSA Ha 00s13aHHOE JIULIO.
ITpu 3TOM HE y4UTBIBAE€TCS, YTO rOCYJApPCTBEHHAs BJIACTh YCTa-
HABJIMBAET U MPEIOCTABISAET yYaCTHUKAM I'PakAaHCKOIO IPaBo-
OTHOIIIEHUSI PaBHbIE ITPaBa MO 3allUTEe CBOMX MMYIIECTBEHHBIX
MHTEpecOB O€30THOCUTESIBHO, SIBJISIETCS JIMIO KPeJUTOPOM I
JOJIKHAKOM.

[Toatomy B Teopuu (pOpMaIbHOTO CBOMCTBA HE YUUTHIBAIOTCS
6a30Bble MPUHIUIBI I'PaKAAHCKOTO MPaBa, 8 UMEHHO PaBHOIIPa-
BUE CTOPOH B 00S13aTEJIbCTBE, B TOM YMCIIE U B LIEJSAX 3aLIUTHI
CBOMX MHTEPECOB, HE3ABUCUMO OT ITPABOBOI'O MOJIOKEHUS JIMLIA
B 00s513aTeJIbCTBE, a TaKXke CBOOOIA BOJM U JICHCTBUS TP pea-
JIM3allMK TPABOOTHOIIEHU S, HO B IpeJeiax HOpM YaCcTHOTO Ipa-
Ba. Mrak, copmasbHast Teopusi He YUUTHIBae€T OA30BBIX MPUH-
IIMIIOB YaCTHOTO IpaBa, TeM Oojiee MPOBO3IVIAIIEHHBIX B HOP-
Max I'pak/IaHCKOIO ITPaBa, MO3TOMY B IPAKTUUYECKOH )KU3HU JIaH-
Hasl TeopeTuyecKas KoHLenuus ManoaddextuBHa. DPgeKTrB-
HOCTb 3]I6Ch MOXET OBbITh JOCTUTHYTA TOJBKO MPHU COYETAaHUU U
B3aMMOCBSI3M MaTepuajbHON Teopuu ¢ (popMajbHOM TEeOpUeH.
[pu 3TOM 0003HAUEHHOE COUETaHHe JIOTKHO OBITh HE OTHOBpE-



MEHHBIM, a MOCJIEAOBATEIbHBIM B 3aBUCMMOCTH OT MCTOYHMKA
BO3HMKHOBEHUSI MTPaBOOTHOIIIEHUs1. Harpumep, eciiu Takum uc-
TOYHMKOM SIBJISIETCSI UMYIIECTBEHHBIN MHTEPEC YaCTHOTO JIMIIA,
TO B MIEPBYIO OYepe/ib MOAJIEKAT MPUMEHEHUI0 HOPMbI YACTHOTO
MpaBa, a B MOCJEAYIOIEM, B LIEISAX 3alIUThl UMYIIECTBEHHOTO
MHTEpeca YaCTHOTO JIUIA, MOTYT IPUMEHSIThCSI HOPMBI ITyOIn4-
HOT'O TIpaBa.

B tex cnyuasix, korga MCTOYHUKOM BO3HUKHOBEHHUS IMPaBO-
OTHOIIICHHS SBJISIETCS OOINECTBEHHBI MHTEPEC, HalpUMep BbI-
TIOJTHEHKE PadoT, OKa3aHUe YCIIYT WM MOCTaBKa TOBAPOB JIJIsI TO-
CYIapCTBEHHBIX HYX/I, T.€. C Y4aCTUEM rOCYAAPCTBEHHBIX MPE/-
MPUSATUNA, OPraHU3AIUI U YUPEXKICHUH, 1eSITeTIbHOCTb KOTOPIX
CTPOro perjaMeHTUPYeTCsl MMIIEpAaTUBHBIMA HOpPMaMu IpaBa,
JUIsl UX peaii3alliy pelaliee 3HaueHue UME0T UMIIepaTvB-
HBIE HOPMBI MyOJIMYHOTO MpaBa. B mocnenyoiieM, B mpolecce
peaiM3aluu Ipax/JaaHCKOro MPaBOOTHOIIEHM S, JOJKHBI IIPUMe-
HSIThCSI HOPMBI YaCTHOTO MpaBa.

Crnenyetr OTMETUTD, YTO B COBPEMEHHON TEOPUU T'PaKJAHCKO-
ro MpaBa UMeeTcs elle OfHa KOHIEMIINS O pa3rPaHUISHUH JIBYX
MIPaBOBBIX METOMIOB PEryJIMPOBAHUS TI0 OOBEKTUBHOMY IpaBY.
OCHOBOITIOJIOKHUKAMU JaHHOU KOHLenuuu sasisaorcsa B.A. be-
noB u A.B. BabaeB, kKoTopbie 3aHUMAIOT OOpPATHYIO TOYKY 3pe-
HUs, B OTJIMYME OT «MaTepPUATICTOB» U «(POPMATUCTOB», TOJa-
rasi, 4To MHTEpEC HUKaK He MOXeT ObITh KpUTepUEM KJiaccupu-
KaIluy HA HOPM TpaBa (TipaBa B OObEKTUBHOM CMBICIIE ), HU CyOb-



eKTUBHBIX TpaB?'. OCHOBHas Ufesl CTOPOHHUKOB «OOBEKTUBHO-
To MpaBa» 3aKJII0YAeTCs] B OTPUIIAHUT MHTEpeca KaK NCTOYHUKA
¥ CyOCTaHIMM BOSHUKHOBEHU I IPABOOTHOIIIEHUS B ITOJIb3Y TOTO,
YTO TAKOBBIM SIBJISIETCSI HOpMA PaBa, T.e. PaBO B 0ObEKTUBHOM
cMbiciie. VIHBIMU CJIOBaMU, He MHTEpeC JIMIIA, a MPaBo SIBJISIETCS
OCHOBHBIM KpUTEpHEM pa3rpaHWUEHHs] YaCTHOTO TpaBa M Myo-
JIMYHOTO TIPaBa.

He cyObeKTUBHOE TIPAaBO CTAHOBHMTCSI YaCTHBIM OT TOTO, UTO,
Oy/lyud HapylIeHHbIM, OHO 3aIlMIIAETCS 110 WHUIIMATUBE YacT-
Horo ymia, cuntaetr A.B. BabGaeB, a poBHO HAOOOPOT: YaCTHOMY
JIVIITY JIaeTCsl MHUIIMATUBA 3alWThI JIUIIb TAKUX IPaB, KOTOPHIE
TI0 TIPUPOJIE CBOEH sIBJISIOTCS YacTHBIMU. Hapyiienve rpasa, j1a-
Jiee YTBEPXKJIAI0T «O0ObEKTUBUCTHI», HEM30EKHO CIIeAyeT Tocye
€ro BOBHUKHOBEHUSI M HUKOT/IA HE MPE/IIIECTBYET €My, a 3HAUUT,
OBITH TIEPBOIIPUYNHOM, ONIPEICIIAIONIECH TPUPOLY PEryIATUBHO-
To MpaBa, sIBHO HUKAK He MoxkeT??. JlaHHas1 KOHIIEMIIUsI BeChMa
NIpUBJICKATE/bHA [VISl KCCIIeIOBAHMS UICTOYHUKOB NIPaBa, a UMeH-
HO MCTOPUY WX BO3HUKHOBEHUSI U Ha3HAYEHUs TpaBa B 0OIIe-
CTBE.

OnmHako isi ONpejieNieHUsi KPUTEPUEB, YCTaHABJIMBAIOIINX
rpaHb MEXIy YaCTHBIM U IMyOJMYHBIM MIPABOM, CYIIECTBEHHOE
3HAYEHHE UMEIOT TEPMHHBI «9aCTHOE» U «ITyOIMYHOE», & UMEH-

2! Bagaes A.B., Beaos B.A. OcHOBHOE pazzenenue rnpasa // I'paxkaaHckoe Mpago.
AxTyaspHble poOsemMbl Teopur 1 pakTuku / [lox o6m. pea. B.A. Benosa. M., 2008.
C. 46.

22 Tam xe. C. 48.



HO 3TUMOJIOTHS ¥ TEHE3KC UX MTPOUCXOXKICHHMS.

W3BecTHO, YTO 4YeJIOBEUECKUU TPY[ SBJSETCS UCTOUHUKOM
CO3JaHMsI UMYIIecTBa (TOBapa WM BEIIM), KOTOPOe SIBIISIETCS
00BEKTOM I'pakJIaHCKOrO 000pOTa, 0O0YCIOBIEHHOTO TOTPeOHO-
CTBIO, T.€. 3aMHTEPECOBAHHOCTBIO MH/IMBKU/IA B MOJTYUYSHUU JaH-
HOTO MMYIIECTBA BO BJIajIEHHE, MOJb30BaHME WJIM PacHopske-
Hre. [Ipr 3ToM HEOOXOAMMO yUecTbh, UTO YeJIOBeKa K TPyday M-
OyKJaeT mpex/e BCero MarepuaibHasi MoTpeOHOCTh, T.€. UMY-
IIIECTBEHHBI MHTEPeC, KOTOPBIA XapaKTepu3yeTcss WHIUBHILY-
QJIBHOW TIOTPEOHOCTHIO JIUI[A B UMYIIIECTBE, JKENAOIIETO YCTaHO-
BUTH aOCOMIOTHYIO BJIACTh HAJ TUM UMYIIIECTBOM C IIPABOM CBO-
6onHOrO pacnopsbkeHust UM. [locienHsss NOTpeOHOCTh BieYeT
3a cOOOH Ipyrylo MOTPeOHOCTh, a UMEHHO (hOpMATTU3AIIMIO OT-
HOITIEHU S JIUIIA K CBOEMY UMYIIECTBY B BUJIE IOPUIUIECKON pe-
IJIaMEHTAIUY UCKJIIOUUTETLHOTO UM HEMCKITIOUUTEILHOTO Tpa-
Ba Ha UMYIIIECTBO, a TAK)KE PErJIAMEHTAIIHIO 3aIlUThl STUX TIPaB.

FOpuanyeckas popmanuzaius yKazaHHBIX TIPaB OCYILECTB-
JISIeTCSA TMyTeM TMPUHATUS TOCYIapCTBOM HOPMATHBHBIX aKTOB,
OITPE/IENISIIONINX MTPABOBOM MEXaHM3M YCTAaHOBJICHUS I0pHIYe-
CKOM CBSI3M JIMIIA C IPUHAIEKAIMM eMy UMYITIECTBOM, a TaKKe
NIOPSZIOK BJIAJICHUS, TIOJIb30BAHUS U PACTIOPSIKEHUS] STUM UMY-
IIECTBOM B OTHOIIEHHSX C JIDYTUMH JIAIIAMH, YTO SIBJISICTCS
YaCTHOIPABOBOM perjlaMeHTaIel OO0IeCTBEHHBIX OTHOIIICHHH.
A mporienypbl MO 3allUTe MMYIIECTBEHHBIX MpaB CyOhEKTOB
TPk IAaHCKOTO MPpaBa Pery;IMpyTcsi HOpMaMHu MyOTMYHOTO Tpa-
Ba.



Wtak, mpeamochLIKOil AJs NPUHATHS TOCYJapCTBOM
YaCTHONPABOBBIX WM MyOJNYHO-NPABOBBLIX HOPM SIBJISI-
I0TCSI BO3HHKAIOIIHE B 00IIeCTBE OTHOIIEHWs] HMYIIe-
CTBEHHOT0 XapaKTepa, NOPO:KeHHbIe HHTEPECOM, BoJieil
1 IedCTBUSIMH Pa3JNYHbIX Cy0'bEKTOB MpaBa, H30paBIInx
Ty WJIH MHYK TPaBOBYIO MOJeJib NMOBEJEHHSI MO CBOEMY
YCMOTPEHHIO U MPeJYCMOTPEHHYI0 HOPMAMU NPaBa.

JI1st yCTAaHOBJICHUSI KPUTEPUEB Pa3rpaHUUYEHUsT MEXIy HOp-
MaMH YaCTHOTO ¥ IyOJMYHOTO MPaBa UM YCTAaHOBJIEHUS X CO-
YeTaHUsI U COOTHOIICHHUSI MEXIy cOOOM BOBCEe He 00s13aTeslb-
HO MPUIAEPKUBATHCS TOW UJIA MHOW TEOPETHYECKON KOHIIETIIINN.
JI71st rpak JaHCKO-TIPABOBBIX OTHOIICHUH OMpeeIsolee 3Haue-
HHE UMEET BO3BMOKHOCTh ITPUMEHEHMSI, ITPUYEM 10 Mepe HeoO-
XOAMMOCTH, KaXOW M3 Ha3BaHHBIX CHCTEM IPABOBBIX HOPM.
TosbKO B 9TOM cCily4yae MPOMCXOOUT FAPMOHMYHOE COUYETaHHE
CYObEKTHUBHBIX MHTEPECOB JIMIIA C OOBEKTUBHBIMUA BO3MOMKHO-
CTSIMM POCCHHCKOTO TPaBOMOPSIIKA, TTO3BOJISIOIETO HApsSLy C
HOPMaMH YaCTHOT'O TpaBa Mpu HEOOXOAUMOCTH IPUMEHATh HOP-
MbI ITyOIMYHOrO TipaBa. M60 no Mepe pa3BuUTHs OOIIECTBEHHOM
KU3HU, OCOOEHHOCTEN SKOHOMHUKHU B YCIIOBUSIX HHIYCTPUAJIb-
HOTO M TIOCTHH/IyCTPUAIBHOrO OOIIECTBA IIPOMCXOIUT YCHUIIEHHE
B3aUMOJICVICTBUST MEK/Iy YACTHBIM U MyOJMYHBIM TIPABOM U Jia-
K€ MX B3aUMOIPOHUKHOBEHHE 3,

2 Anexcees C.C. I'paxxmanckoe npago. C. 9.



§ 4. IToHsATHE IPAKJAHCKOrO NPaBa

K Bompocy 0 MOHATUUM TPakAaHCKOTO TMpaBa TEOPETHKAMH
U CIIeUATUCTaMU B JaHHOW OOJIACTH TMpaBa MPUMEHSIOTCS ca-
MbI€ pa3Hble MOIXO/bI, 10BOAbI U cyxaeHus1. [Ipu aTom He mpo-
CIIC)KUBAETCSl KaKasi-JIMOO OIpe/e/ieHHast WIeiHasT KOHIICTIIHS
TIOHSITUS TPAKAAHCKOTO TIpaBa. OUeBUIHO, UTO «TPaKIAHCKOE»
MIPOUCXOAUT OT PUMCKOTO Civilis, 0003HAYAIOITHI TPaK JAHCKHA,
PaBHO Kak BCeX OObEAMHSET ONpee/ieHre IPakJaHCKOro IMpa-
Ba KaK YaCTHOro rnpasa. Bo Bcem OCTaibHOM B3IJISIIbl HA CYTh
IpaXJaHCKOTO MIPaBa U €ro TEOPETUUECKOEe OIpe/ieIeHUe pa3in-
YaloTcs.

CyliuectByonye B JOKTPUHE IpaBa B3IVIAbl HA TOHSTHE
IPaXJaHCKOTO MpaBa MOXHO YCJIIOBHO Pa3fieUTh Ha TPU Teope-
TUYECKHe KOHIIETIIINH:

1) KOHLIENIM S OTOXKIECTBJIEHH S I'PAKAAHCKOIO IpaBa C 4acT-
HBIM IIPaBOM;

2) KOHLIENLMS UMYILIECTBEHHOIO PETYIMPOBAHNS;

3) KOHIEeNIMs, OCHOBaHHAsI Ha CaMOCTOSITEIbHOM, OTpaciie-
BOM CHCTEMAaTU3alluy I'PakJaHCKOTO 3aKOHOIATEbCTBA, PETyIH-
pyioiero Bce chepbl UMYIIECTBEHHBIX OTHOIIEHUH, BO3ZHUKAIO-
HMX MEXIY IpaxIaHaMU U I0PUJUYECKUMHU JIMIAMU WU, Tak
Ha3bIBaeMast Teoprst 000COOIEHHMSI.

[TpeoGnanatoriei siByisieTcsi TOUKA 3peHUsI O TOKIECTBE IPak-
JAHCKOTO TIPaBa M YaCTHOTO MPaBa, KOTOPOW MPUAEPKUBAIOTCS



OOJIBIIIMHCTBO MBUJIMICTOB, KaK KJIACCUKOB, TaK U COBPEMEHHH-
koB: [.®. lepmenesny, E.B. BacbkoBckun, B.. Cunanckui,
E.A. Cyxanos. [Ipeanocbuikoi Jjisi HOCTPOEHUs! IaHHOU Teope-
TUYECKOW KOHUEMIUU IMOCITYKUI YCTOSIBIIUICS CO BPEMEH pUM-
CKOTO KJIACCUYECKOT0 MTpaBa AyaJu3M B JIEJIEHUU [paBa Ha 4acT-
HOE U MyOJIMYHOE.

Barsiapl CTOpPOHHUKOB OTOX/IECTBJIEHHS TPaXJAHCKOTO Tpa-
Ba ¥ YaCTHOTO MpaBa 6a3upyIOTCs Ha TOM, UYTO YaCTHOIIPABOBBIE
OTHOILIEHH 1 OCHOBaHbI HA UMYIIIECTBEHHOM MHTEpECE JIUIIA, CBO-
6o/1e BOJIM U ISUCTBUI 10 PACTIOPSIKEHHIO TIPUHAIEKAIIAM eMY
MMYIIECTBOM BO B3aMMOOTHOIIEHUSX C Jpyrumu Junamu. [lo
CYTH JIaHHasl XapaKTEpPUCTUKA MPEAONpeesieT peIMeT rpax-
JTAHCKOT'O TTpaBa.

["pak TaHCKMM WJTN YaCTHBIM ITPABOM B OOBEKTUBHOM CMBICIIE
Ha3bIBAETCSI COBOKYITHOCTH HOPM, OITPEIEIISIIOIINX B3aUMHBIE OT-
HOITIEHU S JTIOfIeN B MX YaCTHOM XKHW3HH, a B CYObEKTUBHOM CMBbIC-
Jie — Mepa BJIaCTU U CBOOO/IBI, TPeJOCTaBJICHHAS OTACIbHBIM JIH-
11aM B 3101 cpepe?*. OTOKAECTBIIASA rPakAaHCKOE IMPABO C YacCT-
HbIM, E.B. BacbKOBCKMI pacKpBIBAET TEM CAMBIM [IBa OCHOBO-
roJiaraonmx rnpu3Haka rpaxjaHckoro rnpasa. [lepBblil mpu3Hak
— OOBEKTUBHBIN, KOTOPBIM aBTOP XapaKTEpU3yeT IPakIaHCKOe
MPaBO KaK COBOKYITHOCTh HOPM, OINPEEISIONMX CUCTEMY B3a-
VMMHBIX OTHOIIIEHUI YaCTHOW JKWU3HM JIIOJIEN, TTPU ITOM HE yTOU-
HSIsl, KAKUX UMEHHO OTHOIIIEHUI: UMYIIECTBEHHOTO, HEMMYIIIe-
CTBEHHOIO XapakTepa WIA UHBIX OTHOIIIEHWH. BTopoi npu3Hak

24 Bacvrosckuii E.B. YaeOHuk rpaxpaaHckoro npasa. M., 2003. C. 46.



— CYOBEKTHBHBIN, XapaKTepU3YOIIUNA BHYyTpEHHee, T.e. UMMa-
HEHTHOE, COCTOSIHHE CYOBEKTa I'pakJaHCKOTrO IMpaBa, OTpaka-
IOlIee ero BOJIO K YCTAaHOBJIEHUIO B3aMMOOTHOILIEHUN C JPYyTrH-
MU junamMu. IIpu 3TOM aBTOp HE NpenycMaTpuBaeT BO3MOXK-
HOCTb ITPUMEHEHU s K YaCTHOITPABOBBIM OTHOIIIEHUSIM HOPM ITy0-
JIMYHOTO — MPABOBOT0 XapakTepa Jyisl 3alIUThl UMYIIECTBEHHBIX
npaB CyObEKTOB.

Kpome Toro, aBTop He pacimpui 001acTh IPUMEHEHUsI YacT-
HOIIPaBOBbIX OTHOIIEHUI MeX 1y (PU3MUECKUMHU U I0PUIUIECKU-
MU JIMLIAMU WM TOJIBKO MEX]y OCJIETHUMH, IIPU STOM OI'pPaHU-
YMBasl IaHHbIE OTHOIIIEHUS TOJBKO MEXKIY rpakjaaHamu. ABTO-
POM HE YTOYHSETCs TaKKe CUCTEMA OTHOIIEHUI, BO3HUKAIOIINX
MeXAy CyObeKTaMH I'paXJaHCKOTO MpaBa, a UMEHHO, BKJIIOUAeT
JI OH BelllHble, HACJIEICTBEHHbIE U ABTOPCKUE paBa B JAHHYIO
CUCTEMY OTHOIIIEHUN WA OTPAHUYMBAETCS WCKJIOUUTETbHBIMU
NpaBaMM B CHJTy UX NIPUBATHOCTH U aOCOMIOTU3AIIUY, UTO CYIIe-
CTBEHHO OTPaHUYMBAET chepy MPUMEHEHH I I'PaXJaHCKOro Ipa-
Ba.

[".®. lepiieneBnd, ABJSISCH CTOPOHHUKOM TOKAECTBA FPaXk-
JAHCKOTO MpaBa M YacTHOIO IpaBa, Mojarajl, YTO IPakAaHCKOe
MIPaBO IMPEJCTABISET COOON COBOKYITHOCTh IOPUIUIECKUX HOPM,
OIPE/ICNISIIONINX YaCTHBIE OTHOIIEHUS OTAETBHBIX JIMII B OOIIIe-
cree. [Ipu 3TOM, OTMeuan aBTop, 001aCTh IPaXkJaHCKOTrO MpaBa
orpenensieTcs IByMs JaHHBIMU: 1) YacTHbIE NI KaK CyObeKT
OTHOIIIEHUS], 2) YaCTHbIE UHTEPECHl KaK COJIepKAHUE OTHOIIIE-
Hust. Ciofa BXOJAT JUYHbIE U UMYIIECTBEHHBIE OTHOIIIEHUS Ce-



MbU, OTHOIIEHU S 110 BJIAJIEHUIO, IMOJIb30BAHUIO U PACTIOPSIKEHUIO
JBVWKUMBIMU Y HE/IBM:KMMBIMU BEIIAMM, IPUHAJIEKAIUMUI OT-
JICJIbHBIM JIMIIAM, LIEJIbIH Psi/i OTHOIIEHUH, BOZHUKAIOIIUX U3 pa3-
HOOOpa3HBIX JOTOBOPOB, a TAKKE BCIIEICTBUE TPUUMHEHHS Bpe-
Jla Yy’)KMM UMYILIECTBEHHBIM UHTEPECAM, OTHOLIEHUS, BO3HUKA-
IOIKe Ha TTOYBE HACJICJOBAHKS MMYIIIECTBA .

B cBoux BeiBOmax I'.®. llepiieneBruy pacKkpbul BCE OCHOBO-
TOJIAralIIUe KaTeropyuy IpaxaaHCKOro MpaBa, a UMEHHO Mpel-
MET, METO/I, CUCTEMY OTHOLLIEHUI, XapaKTepU3YIOIIKe TpaxJaH-
CKOE MPABO KAK CAMOCTOAITENBHYIO ITPABYI0 OTPACib, PETYJIUPY-
IOIIYI0 UMYIIIECTBEHHBIE U UHBIE YACTHOIIPABOBBIE OTHOILICHHUS,
COXPaHUB TOXJECTBO I'PaXJAHCKOIO MpaBa C YaCTHBIM ITPABOM.
Kak Bugno, I'.®. llepieneBuy, Tak ke kak 1 E.B. BacbkoBckuid,
HE YCMATpPUBAET B IPakJAHCKOM IPABE COYETAHUE YACTHOIIPA-
BOBBIX HayaJl ¢ MyOJIMYHO-TIPABOBBIMU, (PAKTUUYECKH UCKITIOUAsT
IIPU STOM JIEMEHTBI TyOJUYHOCTH B TPakJaHCKOM TIpaBe.

OrpannumBasi rpax/JIaHCKO€ MPaBO YaCTHBIMU MHTEpPECamMu
otaenbHbIX Jul, .. IllepieneBny onocpeqOBaHHO OrpaHUYM-
BAET TaK:xe c(pepy ero NpuMeHEeHUs1 B OTHOIIEHUSIX TOJIBKO MEX-
Ny TpakJaHaMU WCKJIIoYasi TpH 3TOM U3 CYOBEKTHOTO COCTaBa
JAHHBIX OTHOIIEHWH opuanyeckux juil. Bo BceM octampHOM
BeiBOIBI [.®. [lepmieneBruya ABISAIOTCS BCEOOBEMITIONIMMU, TaK
KaK aBTOp BHILIEJ 32 PAMKHM TPAAULMOHHBIX I TOrO MEPHUO-
Jla BPEMEHHU B3IVISJIOB HA TPaXXAAaHCKOE MPABO KaK HA PUMCKOE

= Llepwenesuy I'.®. YaeOHUK pyccKoro rpaxgaHckoro mpasa. T. 1. M., 2005. C.
27.



YaCTHOE MPaBO. DTO MPOSIBIISIETCS TJIABHBIM 00pa3oM B pasrpa-
HUYEHUM T'PaXkJIaHCKO-IPABOBBIX OTHOIIEHHWI HA JIBE OCHOBHBIE
IPYIIbl: UIMYIIIECTBEHHBIE U JIMUHbIE HEMMYIECTBEHHbIE. Kpo-
M€ TOTO, B CAMOCTOSAITEIbHBI UHCTUTYT BBIIEISAIOTCS BHEIOIO-
BOpHBIE (JICIMKTHBIE) 00513aTeILCTBA, a TAaKXKe Pa3IMIHOrO poja
oOs3aTenibcTBeHHbIe oTHOMIeHUs. Cepa MMYIIECTBEHHBIX OT-
HOILIEHU! paclllMpeHa Takke CEMEMHbIMU U HACJIEeJCTBEHHBIMU
OTHOLUEHUSIMHU.

E.A. CyxaHOB, IpUAEPKUBASCH TPAAUIIMOHHBIX, T.€. KJIACCH-
YECKHUX, B3MVISII0OB HA IPaXJaHCKOE MPABO, CYMTAET €r0 MPaBOM
rpax/iaH, MOCKOJIbKY OHO MPHU3BAHO PEryJMpOBaTh MOAABJISIO-
1iee OOMBIIMHCTBO MX B3aMMOOTHOIIIEHUN KaK MMYIIECTBEHHO-
ro, Tak ¥ HEMMYIIECTBEHHOro xapakrtepa. IIpu sTom monu py-
KOBOJICTBYIOTCSI CBOUMHU COOCTBEHHBIMU, YaCTHHIMH HHTeEpe-
caMu, KOTOpble TaKUM 00pa3oM MO OOIIeMy MPaBUITy BCELIENO
OIPENIENAIOT U COAEPKAHUE CKIIAIBIBAIOIINXCS MEKAY HUMU OT-
HOIIIEHUIA®.

CTOpPOHHUKM JPYrol TEOPETUYECKOW KOHUEHIMU — KOHIIETI-
MY UMYIIECTBEHHOT'O PErYJIMPOBAHUS ITPU OMPEJCIIEHUU TPaXK-
JAHCKOTO MpaBa BBIILIM 32 PAMKHU TPAIULIMOHHBIX B3IVISJOB HA
HEro Kak Ha CyObeKTUBHOE MPABO YACTHOTO JIMIIA, BBIIEINSS B
I'PakIaHCKO-TIPABOBBIX OTHOIIEHUSIX OOBEKTUBHOE HAYAJIO, T.C.
TO, HA YTO HalpaBJieHbl BOJISI U UHTEPEC JIMIIA, — UMYIIECTBO.

OTHollleHre K BelIW, BJIACTh HAJ BElllblo, MOTPeOHOCTh B

2 I'paxxgarckoe mpaBo: Yue6nuk: B 2 1. T. 1/ Ilox pen. E.A. Cyxanosa. M., 2000.
C.1.



BEIIlM, PAcCIOpsUKEHHE BEIIbI0 B BUIE €€ OTUYXKAEHUS JAPYTrHM
JMIAM SIBJISIIOTCSL Oa30BBIMH MPEANIOCHUIKAMHI BO3HUKHOBEHHMSI
B O0IIIECTBE MMYIIECTBEHHBIX OTHOIICHUI MEXAY CyOheKTaMU
npasa, MPUUYeM HE3aBUCHUMO OT TOTO, (pU3UYECKUE ITO JIMLA WU
opuanyeckure. [JlanHast KOHIETIMs, 0 CYTH, Hapsily C YaCTHBIM
ColepKaHUeM T'PaKAaHCKOrO MpaBa, OCHOBHBIMH KPHUTEPHSIMHU
KOTOPOTO SIBJISIIOTCSI ABTOHOMHS BOJHU M HMYIIECTBEHHBIN
HHTePeC, PaCKPbIBAET ellle OIVH KPUTEPUI I'paskIaHCKOIO Ipa-
BA, XapaKTePU3yeMbli MO MPEAMETY PErylIMpOBaHus, — 3TO UMY-
[[eCTBEHHbIN XapaKTep OTHOWIEHHUI , peryIMPyeMbIX HOpMa-
MU I'pakIaHCKOTO MpaBa. VIMeHHO MMyIIecTBO, SIBISSCH MOTpe-
OUTEIBCKOH LIeJIbI0 M 00BEKTOM BHUMAaHUs CyObeKTa Ipasa, 1o-
POJK/IAaeT Pa3IMYHOrO pojia IPaXAaHCKO-TIPABOBbIE OTHOIIEHUS
¥, KaK CJIeJICTBHE, pa3/INYHble MMYIIECTBEHHbIE MPaBa, KOTOpPhIE
MOTYT OBITh BeCbMa Pa3HOOOPA3HBIMHM B 3aBUCHMOCTH OT BBI-
OpaHHOrO UMYILECTBEHHOTO OTHOILIEHUSI.

HmyiiecTBeHHbIe TIpaBa, OTMEYa OJWH U3 MpeCcTaBUTENeH
TEOPHH UMYILECTBEHHOTO PETYJIMPOBAHUS B TPaKIaHCKOM TIpa-
Be [I.V1. Meiiep, IMEIOT CaMOCTOSITENTbHBIN XapakTep, pe3Ko OT-
JIMYAIOLIUI UX OT APYTHX IPaB, U, CJI€A0BATENBHO, I0TKHA ObITh
ocobasi caMOCTOsITeSTbHAS HayKa 00 MMYIIIECTBEHHBIX MpaBax,
KOTOPYIO MbI HA3bIBaeM I'Pa:KJaHCKHUM NpaBoM?’.

K.J. Kaenun, sBnssice cropornukoM .M. Metiepa, a6co-
JIOTU3UPOBAJI UMYILECTBEHHYIO HAlIPaBJIEHHOCTb I'PaKIAHCKOTO
npaBa. OH OTMeyYas, YTO I'PakJaHCKOMY IMpaBy MPUHAAJIEKAT

27 Meiiep /1.1. Pycckoe rpaxaHckoe npaso. M., 2003. C. 43.



BCe TpaBa 1 I0PUIUIECKHe OTHOIIeHHUSI, KOTOpble UMEIOT Mpeji-
MeTOM (PU3MUYECKHe BEI, YCIAYTU U, BOOOIIE, BCAKKME MaTepH-
aJIbHbIe, BEIeCTBEHHbIE IeHHOCTU?®, JlaHHOe ompejieieHue sIB-
JISIe€TCS, TIO0 HaIlleMy MHEHUIO, OTHAM U3 BbIPa3UTEJIbHBIX, KpaT-
KMX M TOYHBIX OIpEJC/ICHUH B JOKTPHHE TPakJaHCKOro Ipa-
Ba, OTMEUAIIMX IPakJaHCKOe MPaB0 KakK MpaBo UMyIIle-
CTBEHHBIX OTHOIIEHNH .

Crnenyer OTMETUTh, YTO HAPSAAY C YaCTHOIPABOBBHIMU MHTE-
pecaMy MMYIIIECTBEHHbIE OTHOIICHHSI BOSHUKAIOT TaKke C yJe-
TOM MyOJMYHBIX UHTEPECOB. DTO OTHOIIEHUS TI0 yIUIaTe HAJIO-
TOB, Pa3JIMYHBIX MOILIAH, COOPOB, aKIIM30B U WHBIX BUJIOB 00sI-
3aTeNIbHBIX TOCYJapCTBEHHBIX IUiatexkedl. O0magas CBOHNCTBOM
MMYIIIECTBEHHOT'O XapaKTepa, TH OTHOIIeHUs1, Oe3yCIOBHO, T0-
POXIAIOT OMpeAeSIEeHHOE MMYIIECTBEHHOE MPAaBO, HO HE YacT-
HOe, a myOIMyHOoe — (pUHAHCOBOE TMpaBo. Jlejo B TOM, 4TO UC-
TOYHMKOM (DOPMUPOBAHHUS OOITIECTBEHHBIX MaTepUaIbHBIX Onar,
B TOM YMHCJIe AEHEXKHBIX (POHIIOB I TOCYJAPCTBEHHOM Kasz-
HBI SIBJISIETCS] YaCTHOMPABOBAS, T.€. TPaXJAaHCKO-TIPaBOBasi ce-
pa JIeATeNIbHOCTH CYOBEKTOB IpaBa, KOTOpas IMOJyvaeT CBOE
pa3BUTHE B IMyOJIMYHO-TIPABOBBIX MMYIIIECTBEHHBIX OTHOIICHM-
sax. Takum 00pa3oM, Kpome YaCTHOMPABOBBIX, MMYIIECTBEH-
HBIX 00SI3aTENIbCTB Y CYOBEKTOB IPaKAaHCKOTO MpaBa BO3HUKA-
10T TaKJKe OIpe/ie/ieHHbIe MyOIMYHO-TTPABOBbIE UMYIIIECTBEHHBIE
00s13aTeNIbCTBA Tepe]l TOCYAAPCTBOM, SIBJISIIOIIMECS MPOU3BOJI-

8 Kaseaur K. /1. 36panHble Ipon3BeieHAs 10 TpaxkaHckoMy npasy. M., 2003. C.
170.



HBIMH OT YaCTHOTPABOBBIX 0OSI3aTEIIbCTB.

Hewmbicnumo OTBj€YeHHE OT MMYILECTBA TaM, IJie HE TOJb-
KO TOCY/IapcTBO B OTHOIIIEHUU OTIEJBHBIX JIMIl, HO U OTAE/b-
HbIE JIMIA B OTHOILIEHUY FOCYJApCTBA OOSI3BIBAIOTCS K Py UMY-
mecTBeHHbIX AeictBuil. [Toatomy, yrepxaan 10.C. 'ambapos,
Kak IMPOTHBOIIONIOKEHHNE YaCTHOTO MHTepeca 00IIeMy U rocyaap-
CTBEHHOTO CyOBbEKTa WHIVBHUIYaTbHOMY, TaK W MPOTHUBOIOJO-
’KEeHMe UMYIIECTBEHHOTO UHTepeca HEMMYIIIECTBEHHOMY He Ja-
€T MPU3HAKA, CIOCOOHOTO Pa3rpaHUIUTh MyOIMYHOE U TPk IaH-
cKoe TIpaBo?’. Beijiensist 3HAYMMOCTh MIMYIIIECTBA M IMYIIIECTBEH-
HOro MHTepeca B rpaxkaaHckom npase, F0.C. 'amOapoB Hapsny
C 3TUM 0OOCHOBAHHO pacHIMpui cpepy pacnpocTpaHeHUs UMY-
IIECTBEHHBIX 00513aTeIbCTBEHHBIX OTHOIIIEHUH B OOIIECTBE, TPH-
COE/IVHUB K HUM U MyOJIMYHO-TIPABOBbIE OTHOIIICHUSI.

Tpetbst TeopeTHyeckasi KOHIEMIUS SBSETCS JIOTUYECKUM
NPOJOIKEHUEM U AOMOHEHUEM ABYX Npeapayimx. Konuenry-
QJIbHO OHA OCHOBaHA Ha MJee OTPACIeBOro 0OOCOOIEHUs TPax-
JAHCKOTO TIpaBa OT JIPyrUX OOIIECTBEHHBIX OTHOIICHUM, HE OT-
HOCSIIIIMXCS K YaCTHOPABOBBIM.

[epByio ynauHylo MOMBITKY OMpPEAEIUTh TPakJaHCKOe Mpa-
BO IO OTpacjeBoMy mnpu3Haky npeanpuHsul B.M. CunHaiickuid.
SIBNISISICH CTOPOHHUKOM TOXJIECTBA T'PAXJIAHCKOTO M YACTHOTO
npaBa, OH PaCIIMPHIT 00IaCTh MPUMEHEHHS TPaXJaHCKOTO Tpa-
Ba, OTMEYasi, YTO MOHSTHE YACTHBIX OTHOIIEHUI IIMPE TIOHATHUS
IpakIaHCKUX OTHOIIeHUH. [Ipu 3TOM YacTHbIE OTHOIIEHUS SIB-

2T ambapos FO.C. I'paxpanckoe mpaBo. O6mias yacts. M., 2003. C. 51.



JISIOTCSI OTHOIIEHUSIMUA HE TOJIBKO T'PaXKAAHCKOTO MpaBa, HO U
TOProBOr0, M YaCTHOIO MEXIYHApOJHOIO IpaBa, MO3TOMY Ha-
3BaHUE IPakIAHCKOTO MpaBa KaKk YaCTHOE MPaBO HE COBCEM TOY-
HO ]ISl COBPEMEHHOTO I'PaXkJJAHCKOTO MPaBa, TaK KakK rpaxIaH-
CKOE TIPaBO PETYJIUPYET OTHOIIEHUsI HE OTHUX TOJIbKO IPaXxJaH,
HO Y MHOCTPAHLEB, HAXOAAIIMXCS HA TEPPUTOPUM TOCYApCTBa,
KpOME TOTO, OHO PEryjJupyeT OTHOIIEHHS He TOJbKO I'paxiaH
((puzMYecKUX JIMIL), HO ¥ COI030B U YUPEKACHUH (I0pUANUECKIX
).

Kpome W310KEHHBIX NPU3HAKOB B MOHATUMHOM COAEpKa-
HUM TPaKJIAHCKOTO TpaBa JOJIKHBI ObITh MPU3HAKY, YKa3bIBa-
Iole Ha OOIlecolMaIbHble MHTepeChl OOIEeCTBa, OXBAThIBAIO-
e Bce cepbl SIKOHOMUUECKON KU3HEAESITeIbHOCTU roCcyaap-
CTBA, IJIABHBIM 00pPa30M CBSI3aHHBIE C TOBAPHO-JEHEKHBIMHU OT-
HOIIIEHUSIMH, TIOCKOJIbKY TPakJJaHCKOE MPaBO OXBAThIBAET BaXk-
HEeWIIy1o (OCHOBOIIOJATAIOIIY0) 001aCTh KU3HU COBPEMEHHOTO
00IIIeCTBa, KOTOPYI0 HEPEJKO UMEHYIOT SKOHOMUYECKHM 0a3u-
coMm. Iloatomy rpaxnganckoe npaso, ormevyaer C.C. Anekcees,
pEeryJaupyer cojiepkaHle U OCHOBHbIE BU/Ibl COOCTBEHHOCTH, OC-
HOBaHMS U MOPS/IOK €€ OCYILECTBJIEHUs, OTHOIICHU S TPk IaH-
CKOro 000pOTa ¥ JIpyrve UMYIIIECTBEHHbIE OTHOIIEHHST BO BCEX
cepax SIKOHOMHUUECKOU KU3HU oOmecTBa’!.

VuuteiBasi, 9T0 00O3HAYCHHBIE SKOHOMHYECKHE W HMMYIIIe-
CTBEHHbIE OTHOIIIEHUSI B OOIIECTBE AOJIKHBI PEryInpOBaThCs

39 Cunaricruii B.H. Pycckoe rpaxaanckoe npaso. M., 2002. C. 56-57.
31 Anexcees C.C. I'paxxmanckoe npaso. M., 20009.



CHelMaJIbHOW CUCTeMOM MTPABOBBIX HOPM, T.€. TPaXJIaHCKUM 3a-
KOHOJIaTeJIbCTBOM, UTO HE OTMEUYEHO B OMpPEAESICHUU T'paxIaH-
ckoro mnpasa, npeaigoxeHHoM C.C. AnekceeBbiM, TO JaHHOE
orpeJesieHMe MOXHO JIONOJHUTH BhiBogaMu A.A. BnacoBa o
TOM, YTO TPaXJaHCKOE MPaBO BO BCEX CHUCTEMax IMpaBa OIpe-
JeJIsIeTCsl KaK CHCTeMa MPaBOBbIX HOPM, PEryJIUPYIOIIUX TOBAp-
HO-JICHEXKHbIe OTHOIIIEHUSI U WHbIE OCHOBAaHHBIE Ha PaBEHCTBE
YUYaCTHUKOB HEUMYIIIECTBEHHbIE OTHOIIEHUSI (UMsI, YeCTb, J10-
CTOMHCTBO, aBTOPCTBO)*.

Jlormueckoe u mocnenoBaresibHOe 00beAMHEHNE YKa3aHHBIX
TEOPETUYECKUX BBIBOJIOB M KOHIEMIIUIA TO3BOJISIET ONMPEIETUTh
rpa<Jjaickoe NpaBo Kak cHucTeMy IPaBOBbIX HOPM, pery-
JHUPYIOIIUX 00IecTBEeHHbIe OTHOIIEHNsI, 0CHOBAHHbIE HA
pPaBeHCTBE, aBTOHOMMH BOJIN H HIMYII[€eCTBEHHOM CAMOCTO-
SITEJIbHOCTH, BO3HUKAIOIIHE MEXKIYy Cy0ObeKTaMH mpaBa
10 MOBOJAY UMYIECTBEHHbIX U JIMYHbIX He-MMYIIeCTBEeH-
HbIX HHTEPECOB.

§ 5. 'pazkjanckoe paBo Kak OTpac/ib paBa

Bce ob1iecTBeHHbIE OTHOIIEHN S, BO3HUKAIOIIUE MEK Ty CyOb-
eKTaMH [paBa, JEJATCS Ha CaMOCTOSITENIbHBIE TPYIIbl OTHO-
IIEHWIA, KOTOPBIE PEryIUpYIOTCS CIELMATIbHBIMA OTpPacIeBbIMU
paBOBbIMU cucteMaMu. 1o mpeameTy MmpaBoBOro peryaupoBa-
HUsl 9TO pa3jMyuHble NMPAaBOOTHOIIEHUs, 3aTParuBaloIIMe Iocy-

32 Bracos A.A. I'paxpanckoe npaBo. O6mas yacts: Kype nekrmii. M., 2008. C. 10.



JapCTBEHHbIE, OOIIECTBEHHbBIE U YaCTHBIE UHTEPECHI, UTO U MIPE/I-
orpezieNisieT ux 000co0NIeHre B CAMOCTOSITENTbHBIE TIPABOBBIE OT-
pacim.

Kasxas n3 0003HaueHHBIX OTpacyel mpaBa peryjimpyer Mojiu-
THUYECKHE, COLIMATbHBIC M SKOHOMUYECKUE OTHOIICHH S, KOTOpPBIE
MO0 CBOEMY COIEPKAHUIO SIBJISIOTCS CHEIM(PUYHBIMU U CTPOTO
VH/IMBU/TyaIM3UPOBaHHBIMU. [10 3TOM mpuurHe Kaxaas rpyrna
JaHHBIX TIPABOOTHOIIEHUN PEryJIMpyeTcsl CIeIUaIbHOW CUCTe-
MO} TMPABOBBIX HOPM, UHBIMU CJIOBAMHU, CAMOCTOSITEJTBHOM TIpa-
BOBOU CUCTEMOM. PasrpannyeHue pas3inyHbIX IPaBOOTHOLIEHNN
10 MPABOBBIM CUCTEMaM CJIe/lyeT paccMaTpuBaTh Kak OTpacie-
BOE pasrpaHuyCHIE.

Takum oOpazoM, Borpoc 00 000co0IeHIH OOIIECTBEHHBIX OT-
HOIIIEHUI PaBHO3HAYEH BOMPOCY OTPACIIEBOTO Pa3rpaHUYCHUS
MIPABOBBIX CUCTEM.

CymiectByioniye 0OIIeCTBeHHbIE OTHOIICHUS MOKHO pa3fie-
JIMTh TIO TIPEJMETY M METO/y IMPABOBOrO PEryJIMpoBaHUSI Ha
JIBE OCHOBHBIE MTPABOBBIC OTPACIIH: YACTHOIIPABOBYIO U TTyOIY-
HO-TIPAaBOBYIO, KOTOpPBIE OOBETUHSIOT BOKPYT ceOs KOHIICHTPH-
YEeCKMMH KpyraMH MHBIE MPABOBbIE OTpaciay U noporpaciu. K
NIepBOH TPYIIe OTHOIIEHUN OTHOCSTCSI UMYIIIECTBEHHBIE OTHO-
IIEHUSI, 2 KO BTOPOU TPYIIIe — OTHOIIIEH!S, OCHOBAHHBIE Ha aJl-
MUHHCTPATUBHO-TTPABOBOM METOJIE PeryIMpOBaHUSI.

Hmy1iiiecTBeHHbIE OTHOIIIEHU ST PETYIMPYIOTCS HOPMaMHM I'PaskK-
JAHCKOTO TpaBa, a MHbIC HE CBSI3aHHBIE C UMYIIIECTBOM OTHOIIIEe-
HUSI M HE OTHOCSIIUECS K YaCTHOIPABOBBIM OTHOIIICHUSIM, Pe-



T'YJIMPYIOTCS Pa3IMYHBIMUA HOpMaMHu IyOIMYHOTO TpaBa, HAIpH-
MEp YIOJIOBHBIM, /IMUHUCTPATUBHBIM, (DMHAHCOBBIM WJIM MPO-
LIECCYaJIbHBIM ITPaBOM.

B rpynny umymiecTBeHHbIX (TpakJAaHCKO-IIPABOBBIX) OTHO-
IIEHUI BXOJSAT TAKKeE APYrvie OTHOIIEHU S, HAXOASIIMECS Ha CThI-
K€ YaCTHOTO ¥ ImyOnmaHoro mpasa. OHAKO UX OTpacieBas pu-
HAJJIeKHOCTh 000COONSIETCSl HE TO MPEeAMETY pPeryiupyeMbiX
MMYIIECTBEHHBIX OTHOUIEHHUH, a [0 METOy MPAaBOBOIO PEry/H-
pOBaHUsI.

B nensax coGmoneHust mpaBoBoro 0anaHca MeXIy rpakiaaH-
CKUM (YaCTHBIM) MIPABOM U MyOJIUYHBIM MPABOM, BXOJSIIUM B
MMYIIECTBEHHYIO TPYIIY OTPAacC/IeBOW NMPUHAJIEKHOCTH, JNEU-
crBytoum ['K PO nipeycMoTpeH HOpMAaTUBHBIN pa3/ielt o Me-
TO[y NMPaBOBOTO PEryIMPOBAaHMS Pa3IMYHBIX UMYIIECTBEHHBIX
OTHOIIEHUI. B 4acTHOCTH, K MMYILECTBEHHbIM OTHOLICHUSIM,
OCHOBAaHHBIM Ha aJMUHUCTPATUBHOM WJIM MHOM BJIACTHOM TOJI-
YMHEHUU OJHOW CTOPOHBI JIPYroil, B TOM YUCJIE€ K HAJOTOBBIM
U IpyruM (PUHAHCOBBIM M aJMUHUCTPATUBHBIM OTHOLIECHUSIM,
I'paXkJaHCKOE 3aKOHOAATENILCTBO HE IPUMEHSIETCS, €CJIM MHOE HE
MPEyCMOTPEHO 3aKoHOAATENbCTBOM (11. 3 ¢T. 2 'K P®D).

['pak1TaHCKO-TIPABOBbIE HOPMBI YUUTHIBAIOT OCOOEHHOCTHU
IpeNPUHAMATENTLCKON JEeSITEIBHOCTH, KOTOpasi He OOXOAUTCS
6e3 MyOJIMYHBIX OTHOIIEHUI C OpraHamMH rocyapcTBEHHOM BJia-
CTU, Y KOTOpasi YCTAaHABJIMBAET 1Sl HUX ClelMalIbHbIE [IPAaBUIIA,
HAIpaBJICHHBIE HA 3AIUTYy WHTEPECOB MOTPEeOUTENIe U CHIKe-
HUE NPEANPUHUMATEIILCKOIO PUCKA.



I'pa’k1aHCKO-IPaBOBbI€ OTHOIIEHHS B YCJOBHUSIX PbI-
HOYHOW KOHOMHKH CTAHOBSTCS 0oJiee 3HAYUMBIMH IS
001IecTBa, TaK KaK OHH BO3HHUKAKT MO MOBOJAY CO3ja-
HHSI W TepepacnpejesieHis 00IEeCTBEHHOT0 BaJOBOr0
npoaykra. [Io3ToMy JaHHbIe OTHOIIEHHSI TPYNIHPYIOTCS
B €/IMHYI0 NMPAaBOBYI) CHCTEMY U COCTABJSIOT CaMOCTO-
SITEJIbHYI0 MIPABOBYI0 OTPaCJib, OCHOBAaHHYIO B 0Oo0JIbIeil
CTeNeHH Ha JHCMNO3UTHBHOM METO/€ NMPaBOBOr0 pery-
JHMPOBaHMNsI, KOTOPBIN NpeaonpeaeasieT cnenuduyeckne
0CO0EHHOCTH ¥ TOHKOCTH IOPUMYECKOr0 HHCTPYMEHTa-
pHA PeryJHpPoOBaHUs YACTHONPABOBBIX , HMYIIE€CTBEHHbBIX
OTHOIIEHHH.

CrieltyeT OTMETHUTD, YTO YaCTHOIIPABOBBIC OTHOIIICHH S TIPOHU-
KalOT ¥ B MHBIE OTPACITU OOIIECTBEHHBIX OTHOIIIEHHI, KOTOPbIC B
TOW WJIM UHOM Mepe CBSI3aHbl C UMYIIIECTBEHHBIMU OTHOIIIEHUS-
MHU, HallpuMep 3TO CeMelHbIe, TPYIOBbIE, 3eMeJIbHbIe U TPUPO/I-
HO-PECYPCHBIE OTHOIIIEHHsI. 3aKOHOMEPHOCTh JJAHHBIX MPOIIec-
coB 10.I'. bacuH 060CHOBHIBAJT HEOOXOAUMOCTHIO TJIOOATLHOTO
pazJielieHus TIPaBOBOUM CHUCTEMBI TOCY/IapCTBA Ha MyOJMYHOE U
YaCTHOE MPaBO, 3aIIUINAIIINE TOCYIAPCTBEHHbIE U OOIECTBEH-
Hble nHTepech*’. [I0aTOMy YacTHOE TIpaBO HAIPaBJIEHO HA YIO-
BJIETBOPEHHE YACTHBIX, UMYIIECTBEHHBIX MHTEPECOB, a IMyO/IMy-
HOE — Ha 3alUTy STHUX UHTEPECOB.

Jl71s1 perynMpoBaHusi HEKOTOPBIX IPABOOTHOINIEHU MOTYT Of1-
HOBPEMEHHO NPUMEHSITHCSI HOPMBI Pa3JIMYHBIX OTpacyiel mpasa,

33 Bacun IO.T. N36panHbie Tpyap O rpaskaanckomy npay. C. 32.



HAIrpyMep JJIs1 3alIUThl YeCTU U JIEIOBOU peryTaluu padOTHH-
Ka, BO3MEIIEHNs Bpea paOOTHUKY B ClTydae MOTepH KOPMUIIb-
1a WM B3bICKaHUs ¢ paOOTHUKA B MOPSJKE perpecca yiepoa,
BO3MEIIIEHHOT0 padoToIaTeieM TpeTbeMy 3a IeHCTBUS paOOTHH-
Ka, TIO/IJIeKaT IPUMEHEHUI0 HOPMbI TPYOBOTO U TPaKAaHCKOTO
npasa. Minm apyroy npumep, ceMerHble OTHOLIEHUS 10 pa3aeiy
COBMECTHOI'O MMYIIECTBA CYIPYrOB Ha JI0JIM, a PABHO BJIaJIEHUE,
TNIOJIb30BaHUE U PACTIOPSIKEHUE ITUM UMYIIIECTBOM TaKKe pery-
JIMPYIOTCST OTHOBPEMEHHO HOPMaMU CEMEWHOTO U TPakIaHCKOTO
npasa.

Kpome u3znoxkeHHOro orpacieBoe 000co0IeHre rpaxJaHCKO-
o MpaBa OT UHBIX OTpacyei MmpaBa MO3BOJISIET PACKPBITh €ro UH-
JVIBUTyaJIbHbIE TIPU3HAKY, XapaKTepU3YIoIe 0COOEHHOCTh Ipa-
BOBOTI'O PEryJIMPOBAaHUS UMYIIECTBEHHBIX OTHOILEHUI, OCHOBAaH-
HbIX Ha PaBEHCTBE M aBTOHOMHKH BOJIM CTOPOH. 3/]€Ch BIIOJHE
MOXHO cornacuTbesi ¢ yrBepxkaeHreMm O.C. Nodde o Tom, yto
rpakjIaHCKOE MPaBO KaK OTPacib €JUHOTO MpaBa ecTh CUCTeMa
HOPM, PeryIvMpyolIyX Ha Hayajax paBeHCTBAa UMYILECTBEHHbIE
OTHOIIEHUS B UX CTOMMOCTHOM (DOpME U CBSI3aHHBIE C HUMU JINY-
Hble HEMMYIIIECTBEHHbIE OTHOIIEHU S,

[TosTOMy OCHOBHOWM 3agayeil oOTpaciaeBoro 000COOICHHUS
I'Pak/IaHCKOro IpaBa SIBJISIETCS OMNpe/iesieHNe ero MecTa B Ipa-
BOBOH CHCTEMe roCyJapcTBa, IJe Ipak/JIaHCKOe IPABO MOIJIEKUT
PAcCMOTPEHMIO Kak 0a30Bast OTPACIIb MpaBa, peryaupyomiast uc-
KJIIOYHUTENIBHO TOJBKO YACTHOMPABOBBIE, T.€. UMYIIIECTBEHHbIE,

3* Hoggpe O.C. VisOpanusie Tpyst: B 4 1. T. 2. CII6., 2004. C. 27.



otHotieHus. [Ipu 3ToM cuctemMa 4acTHOMPABOBBIX OTHOIIEHUI
PEryJIMpyeTcs ClIeUaJIbHOM CUCTEMOM I'PaXkJaHCKOT'O 3aKOHOAA-
TEJbCTBA, UTO SIBJISETCS elle OOHUM KpuTepueM 000CcOoOnIeHus
I'PaskIaHCKOTO MpaBa, Kak CaMOCTOSITENTbHO ITPABOBOW OTPACIIH.

Takum 06pa3oM, OCHOBHBIMH OTJIMUUTETbHBIMY PU3HAKAMM,
XapaKTepU3yoIIIMU 000COOTIEHHOCTh IPaXJAHCKOTO MpaBa Kak
CaMOCTOSITEJTbHOM MTPaBOBOW OTPACIIH, SIBJISIIOTCS:

— CaMOCTOSITEIbHOCTb MPeAMEeTa U METOa MPAaBOBOIO pery-
JIMPOBAHUS;

— CaMOCTOATEIBHOCTD (DYHKLIMM I'PAKAAHCKOrO IIPABa;

— I0pUIMYECKOE COYETaHUE C JAPYTMMHU — CMEXKHBIMU OTpac-
JISIMU TIpaBa;

— HAJIMYME CTPOMHOU, UEPAPXUUECKON CUCTEMBbI I'PaKIaHCKO-
'O 3aKOHOJIATENIbCTBA.

Takum 0Opa3oM, OTpacib rpazkJaHCKOro MpaBa MOXK-
HO ONpe/IeJIUTh KaKk 000C00JIe HHYIO TPYIIY YaCTHONPAaBO-
BbIX OTHOLIEHN, PeryJIpPyeMbIX CIIeNUAJbHON CHCTEMO
rpakJJaHCKOro 3aKOHOIATeJbCTBA , KOHIENTYaJbHO 00b-
eJUHEeHHBIX B ¢JHHYI0 CAMOCTOSITEJLHYI0 OTPAcjb IPaBa.

§ 6. XapakTepuCcTHKA COBPEMEHHOT0
rpa:xaaHckoro npasa Poccun

CoBpeMeHHOe I'paXkJaHCKOE ITPABO XapaKTepU3yeTCsl YaCTHO-
MPABOBOM CHCTEMOW OTHOIIEHWI, KOTOpbIE SIBJISIIOTCS OIpe/e-
JISTOIIIMU B SKOHOMHUYECKOH KU3HH OOIIECTBA B YCIOBHSX Phl-



HOYHOU KOHOMUKH. [Ipr 3TOM YacTHOE MpaBo sBJISAETCS OMpe-
JEJSIOIIMM He TOJBKO ISl SKOHOMUKHU TOCYIapCTBa, OHO BIIHS-
eT TaKkKe Ha COIMAJIbHYIO, MOJIMTUYECKYIO U UHBIE Chephl KU3-
HM oOmecTBa. Tak, coluaibHast KU3Hb OOIIECTBA ONpeIeseTCs
yPOBHEM OJIarOCOCTOSTHUS TPak/IaH, a MOJIUTHYECKast — BO3ZMOXK-
HOCTBIO YYaCTHUsI ¥ BIMSIHUS TPAXIaH Ha SKOHOMHUECKYIO ce-
py OOIIECTBEHHBIX OTHOIIICHNH, B YaCTHOCTH Yepe3 ISy TaTCKU
xoprtyc. [ToaToMy coBpeMeHHOe I'paskIaHCKOE MPaBO XapaKTepH-
3yeTCsl TeM, 4TO peryupyeT 0a3oBbie, T.€. SKOHOMUYECKHE, OT-
HOITIEHUSI B OOIIIECTBE, OCHOBAHHBIE HA TIPaBe COOCTBEHHOCTH.

VYcraHOBIeHHME B HOpPMax T'PaskJIaHCKOTO TpaBa WHCTUTYTA
COOCTBEHHOCTH, €ro IMPaBOBOTO PekrMa, a TaKkKe MPaBOMO-
Yuii COOCTBEHHMKA SIBJISIETCSI OCHOBOIIOJIATrAl0IUM COBPEMEHHO-
0 IpaskJIaHCKOro mpasa. Ciaeayer OTMETUTb, 9TO HUKAKOe NHOE
NIPaBO He Ha/IeNIsIeT JIUIIO — CYOBEKTa MpaBa CTOJIb HCKITIOUUTE b~
HOU 1 a0COJTIOTHOW BJIACTHIO, KOTOPOM HAJEJISET ero MpaBo coo-
CTBEHHOCTU. DTO BJIACTb HAJl 3aKOHHO MPUOOPETEHHOW BEIIbIO
(MMYIIIECTBOM) WM UMYIIECTBEHHBIM ITPABOM, KOTOpasi TO3BO-
JISIET COXPAHSITh U 3allIUIIATh ITU MpaBa 3aKOHHBIMU CIIOCOOaAMM
Y CPEeNICTBAMU 3aIUTHI C TIOMOIIBIO TOCYJAPCTBEHHOT'O TPABOIIO-
PsIIKa M ero MPaBOOXPAHUTEILHOW CUCTEMBI.

OCHOBOIIONATAIOIIIMY MPUHIAIIAMA PeTU3aIMH IpaBa co0-
CTBEHHOCTH SIBJISIOTCSI:

a) 3aKOHHOCTb MPUOOPETEHHSI TUTYJIA COOCTBEHHUKA;

0) IpaBo Ha 3aIIUTy 00BbEKTa COOCTBEHHOCTH.

[MonHolIeHHAsT peanu3alusi IaHHBIX TTPUHITUIIOB 00eCTIerBa-



eTCsl IMyTeM MX 3aKperIeHHs] B HOpMaxX COBPEMEHHOTO rpaxkIaH-
CKOTO TIpaBa.

Jpyroii 0cOOEHHOCTBIO COBPEMEHHOTO T'pa)kIaHCKOTO Ipa-
Ba SIBJISIETCS] HAJIMYME CIEUaIbHON, 000COOJIEHHON CHCTEMBbI
I'PaXJaHCKOI0 3aKOHO/AATELCTBA, TPeaycMOTpeHHO! B cT. 3 'K
P®. Ob6ocobnenre 1 BblIeIeHHE HOPM T'PakJAaHCKOTO TMpaBa B
€IUHYI0 CTPOMHYI0 HOPMATHBHYIO CHUCTEMY C €€ BHYTPEHHEH
MepPapXUUECKOl COTMOJUYMHEHHOCTHIO TOBOPAT O CyBEPEHHOCTH
YaCTHOIPABOBBIX OTHOIICHUH, BO3HUKAIOIINX B OOIIECTBE.

XapakTepHOM YepTOM COBPEMEHHOI'O I'pakJIaHCKOIo IpaBa
SIBJISIETCS] TAK)KE IMCTIO3UTUBHBIN XapakTep OOMBITMHCTBA HOPM
IPaKIAHCKOTO 3aKOHOIATENbCTBA. [IUCIO3UTUBHOCTh B JAHHOM
cllyyae SIBJISIeTCSl BOIUIOIICHWEM IPUHIMIIA CBOOOJBI M aBTO-
HOMHHU BOJIM YYaCTHUKOB TPaKJAHCKO-TIPABOBBIX OTHOIIEHUH.
Eme ogHol 0COOEHHOCTBIO COBPEMEHHOTO T'PaXJaHCKOTO Tpa-
Ba SIBJISIETCS BOBMOXHOCTb NMPUMEHEHHSI K TPakJaHCKO-TIPaBO-
BbIM OTHOILICHUSIM B YCTAHOBJICHHBIX 3aKOHOM CJIydYasX aHa-
JIOTUM TIpaBa, aHAJIOTMH 3aKOHA M OObIYaeB [IEJIOBOr0 00Opo-
Ta. [IpakTdeckas peanu3alysi yKa3aHHOTO ITPaBOBOTO UHCTPY-
MEHTapHsI MOXKET ObITh OCYIIECTBJIEHA TOJIBKO TPH COOTIOICHUH
CyOBEKTaMU T'PaKIaHCKOTO MpaBa MPUHIIUIIOB J0OPOCOBECTHO-
CTH, Pa3yMHOCTH ¥ CIIPABEJTUBOCTH.

B ycnoBHsIX pHIHOYHOW SKOHOMHUKU 0CO0O€ 3HAUYEHHE TMpH-
oOpeTaeT TakoW MHCTUTYT COBPEMEHHOTO TPaXkJaHCKOro mpa-
Ba, KaK MPeANPUHUMATEILCTBO, TONYUYHMBIIMNA CBOE MPAaBOBOE
3akperieHre B cT. 2 'K P®. B wactHOCTH, rpaxkaaHckoe 3a-



KOHOJATEJIbCTBO PETYJIMPYET OTHOLIEHUE MEX]Y JULAMM, OCY-
IIECTBJISIIOIIMMU TPeIPUHUMATENbCKYIO JIEATEbHOCTD, UIH C
UX y4aCTUEM, UCXO[Is U3 TOTO, YTO MPeIPUHUMATETbCKOM SIBJISI-
eTcs CaMOCTOATEIIbHAS, OCYILECTBIIsIEMast HA CBOM PUCK JIEATENb-
HOCTh, HallpaBJIEHHas! HA CUCTEMAaTUYEeCKOe IMOTyueHre mpuobl-
JI1 OT MOJIb30BaHUsI UMYIIECTBOM, ITPO/IaXKH TOBAPOB, BBIIIOJIHE-
HUST padOT WM OKa3aHWsl YCIYT JIMIIAMHU, 3apETHCTPUPOBAHHBI-
MU B 3TOM Ka4ECTBE B YCTAHOBJIEHHOM 3aKOHOM Inopsjke. Baxk-
HBIM (PAaKTOPOM SIBJISIETCS TO, YTO MPEINPUHUMATEIBCKON Jes-
TEJIbHOCTBIO BIIPaBe 3aHUMAThCSl HE TOJIKO MPEANPUATHS U Op-
raHu3allvy, HO TpakAaHe, 3aperucTpUpOBaBIIMECs] B KauecTBe
IPEANPUHAMATENIEN B YCTAHOBJIEHHOM 3aKOHOM IOPSJIKE.

[TpaBoBas XapakTepUCTUKA IOPUIUYECKOrO JIMLA, OCHOBHbIE
NPU3HAKA KOTOPOTO 3aKJIIOYAIOTCSl B HATMYUHM 000COOIEHHOTO
MMYIIECTBA, CIOCOOHOCTU OTBEYATh MO0 CBOUM 00S13aTEIbCTBAM
M OT CBOEr0 MMEHHU NMPHOOPETaTh U OCYILECTBIATh I'PaxkIaH-
CKHe TIpaBa M HECTU TpaxJaHCKUE OOSI3aHHOCTH (ITPaBOCYOb-
eKTHOCTb) AaHa B II. 1 cr. 48 'K P®. [Ipu 310M MMy1IECTBEH-
Hbl€ OTHOILIEHUS] Y YYACTHUKOB (yupeauTesieil) I0puandeckoro
JIMLIa OCHOBAHBI HA [IBYX pa3/IMYHbIX IIPABOBbIX OCHOBAHMSIX: a)
Ha BELIHOM IIpaBe (IoCcyAapCTBEHHbIE M MyHULIMIIAJIbHBIE YHU-
TapHble MPEANPUSTHS, a TAKKe ydpexaeHus); 0) Ha Kopropa-
TUBHOM IIpaBe (KOpHopaTuBHble opraHuzanuu). Ha stoii Gaze
IOPUIMYECKUE JIALA TI0 cpepe NeATENBHOCTH MOAPA3IEIII0TCA
Ha KOMMEPYECKUE U HEKOMMEPYECKHE.

I'paxpganckum kopekcom P® omnpeneneHsl OpraHu3anoH-



HO-TIpaBoBble (pOpMBI OOpa30BaHUs OPUIMYECKOrO Jjuna. B
YACTHOCTH, KOMMEPUYECKHE OpPraHU3allii MOTYT CO3/1aBaThCs B
(popme x031CTBEHHBIX TOBAPUILIECTB U OOIIECTB, KPECThSHCKUX
(pepMepcKUx) XO34MCTB, XO3SMCTBEHHBIX NAPTHEPCTB, MTPOMU3-
BOJCTBEHHBIX KOOIIEPATUBOB, FOCYJAPCTBEHHBIX Y MyHULIMIIAJIb-
HBIX YHUTapHBIX MPEANpUATUN. A HEKOMMEpPUECKUE OpraHu3a-
MM MOTYT co3[aBaTbCsl B (hopMe MOTPEOUTENbCKUX KOoMepa-
TUBOB, OOLLIECTBEHHBIX OpraHU3alvii, aCCOLMALIUII COI030B, TO-
BapUILIECTB COOCTBEHHUKOB HE/IBUKUMOCTH, Ka3aubuX OOIECTB,
OOIIH KOPEHHBIX MAJIOYMCIIEHHBIX HAPOIOB, TOCYIapPCTBEHHBIX
y4pexJeHU! T.11. B cBOI0 ouepep, KOMMEpPUECKHE XO3SMCTBEH-
Hble 00IIeCTBa TOAPA3/IeIIAI0TCS Ha ITyOINYHbIE U HEITYyOIUYHBIE,
OCHOBHOE pa3/In4re KOTOPBIX 3aKJII0YAETCs B CIOCOOe pa3mMeltie-
HHSI SMUTUPYEMBIX [IEHHBIX Oymar, UMeeTcsi B BUIY IyTeM OT-
KPBITOI NOANUCKU (ITyOIMUHbIe OOIECTBA) U 3aKPHITOM MOAIUC-
KM (HemyOIM4YHbIe OOIIEeCTBa).

Crnenyer OTMETUTh TaKKe, YTO COBPEMEHHOE I'DaKJaHCKOE
npaBo OOYCJIOBJIEHO HCKJIIOYUATEIBHO PHIHOYHBIMU OTHOIIIE-
HUSMH, OOpa3yIOIIMMHU CaMOCTOSITEIbHYIO TPYIIITy 0Osi3aTelNb-
CTBEHHBIX OTHOILIEHWH, PErYJMPYEMbIX CIELIMAIBHBIMA HOpMa-
MU Tpax[JaHCKOTO 3aKOHOAATEJbCTBA. DTO Pa3IUYHOIO poja
MMYIIIECTBEHHBIE OTHOIIIEHN I, BO3HUKAIOIIVE B OOIIECTBE MO T0-
BOJy IIPOM3BOJICTBA U NEpepacipeie/ieH!sl MaTepUualibHbIX Onar
IyTeM IpOJaXXKU, MEHBI, JapEHUsl HACJIEJOBaHM, MepeJaul BO
BPEMEHHOE I10JIb30BAHUE U T.II.

HekoTopble MMyIIECTBEHHBIE OTHOIIEHUS, IPEeLyCMOTPEH-



HbIE COBPEMEHHBIM I'PaIaHCKMM 3aKOHOJIATeJILbCTBOM, paHee He
ObLTM TPEIMETOM PETYJIUPOBAHUS OTEYECTBEHHOW ITMBUJIVICTH-
KM, TaK KaK He ObUTM BOCTPEOOBaHbI SKOHOMUYECKUMU OTHOIIIE-
HUSIMHM, CYIIIECTBOBABIIMMHU B OOINECTBE, BBUY TOCYIAPCTBEH-
HOW MOHOIIOJIMY HA YaCTHYI0 COOCTBEHHOCTh. O/IHAKO B COBpe-
MEHHBIX YCJIOBUSIX PRIHOYHOM SKOHOMHUKH, OCHOBAHHOW HA CBO-
OOTHOM pPa3BUTHM YaCTHOW COOCTBEHHOCTH, CYIIECTBYET HEOO-
XOJIUMOCTb B IPUMEHEHUH HOBBIX UMYIIIECTBEHHbBIX OTHOIIEHUM.
DTO OTHOLIEHUS], BO3HUKAIOIIIKE 0 TIOBOLY PEHTHI, (ppaHyaii-
3WHra (KOMMEPUYECKOU KOHIIECCUM), A TAKKE TPACTOBbIE, JTM3UH-
TOBBIE U MTPOYME OTHOIIIEHUSI.

HoBoe 3HaueHne mproodpev Takke TPaTUIIUOHHBIE BUJIBI OT-
HOIIIEHUH: KPEeIUTHO-pacueTHbIE, CTPAaxOBbie, apeH/HbIE, MOJ-
ps/IHBIe, 3eMeNbHble U Apyrue OTHolleHus. MHOM mpaBoBoi
PEXKUM MPEAYCMOTPEH TaKXKe JJIsl IOTOBOPOB MOCTaBKH, KOH-
TpaKTaIlMK, SHEProcHAOKEHUs, KOTOPhIE COBPEMEHHBIM T'pak-
JAHCKUM TIPAaBOM PACCMaTPUBAIOTCS KaK Pa3HOBUAHOCTH JIOTO-
BOpPa KYIUIU-TIPOJAKU.

PackpbiBasi 0COOCHHOCTH COBPEMEHHOT'O TPk IAHCKOTO TIpa-
Ba, CJIe/IyeT BBIIEIUTH €Ille OIUH UHCTUTYT, 0€3 KOTOPOro MpakK-
TUYECKM HEBO3MOKHA peau3aliisl HEKOTOPBIX BHUJIOB YaCTHO-
MIPABOBBIX OTHOINECHWUI, PeYb UIET 00 WHCTUTYTE PEeruCTpariuu
MMYIIIECTBEHHBIX MpaB. Hanpumep, rocygapcTBeHHast perucrpa-
IIUs TpaBa COOCTBEHHOCTH HA HEIBMKMMOCTb WJIM TOCYIAap-
CTBEHHAsl perucrpaiys craryca NnpearnpuHUMaTesis, perucrpa-
1Ms TpaBa 3JIOTOACpKATENIsl HAa NPHUHATYI0 B 3aJI0T HEJBU-



KUMOCTb, paBa JAepKareis aklMid WM MpaBa SMUTEHTa 1IeH-
HBIX OyMmar, pervcTparysi UCKJIIOUUTETbHBIX MPaB Ha Pe3yJib-
TaThl MHTEJUIEKTYyaJIbHONH COOCTBEHHOCTH W T.Ja. [lepeuwncrieH-
Hble TIpaBa MPHOOPETAIOT IOPUINYECKOe 3HAUYEHHE TOJIbKO I0-
CJle UX TOCY/IapCTBEHHOW PErMCTPAI|M, YTO MPSIMO MPEAYCMOT-
pPEHO HOpPMaMU T'pa)kJaHCKOro mpaea. HeoOXomumocTh B J1aH-
HOW peructpaiu 000CHOBBIBAETCS IByMS (pakTOpaMu: rocyaap-
CTBEHHBIM (IyOJIMYHBIM) MPU3HAHUEM UMYIIIECTBEHHOIO MpaBa
3a OIpeJesIeHHbIM JIULIOM U 3alIUTa JAaHHOTO MpaBa OT HECAHK-
IIUOHUPOBAHHOT'O MOCATATENILCTBA HA HETO APYTUM JIUIIOM.

Bo mMHoOrux ciyuasx peanusanus rpax/aaHCKO-TIPaBOBBIX OT-
HOIIIEHUI B YCJIOBUSIX PHIHOYHBIX OTHOILIEHUI He 00X0oauTcs 0e3
y4acTusi TPETbUX JIUI], KOTOPbIE TPUCYTCTBYIOT MPAKTUYECKHU BO
BCEX MMYIIIECTBEHHBIX OTHOIIEHUsIX. B yacTHOCTH, peanu3aius
CTPaxXOBBIX OTHOIIIEHUI BO MHOT'OM OCYIIIECTBJISIETCS C yUaCTUEM
B HUX TPEThUX JIMII BHITOJONpUOOpEeTaTesieil U 3aCTPaxOBaHHBIX
nil. Vinmu nqpyroil mpuMep, MpakTHYeCKU BCe KPeITUTHbIE 00s13a-
TEJIbCTBA 3AEMIIUKOB OOECIIEYNBAIOTCS TPETHUMH JIUIIAMU — 3a-
JIOrO/IaTe ISIMH, TIOPYYUTEISIMU WJTH TapaHTaMu (OaHKaMu, CTpa-
XOBILIMKAMHU).

CyllleCTBEHHO M3MEHEHbl 3aJI0TOBbIE OTHOILEHUSI B YacTH
pacipeHus mpaB 3ajioroepxkareneil. BBeneH MHCTUTYT co3a-
Jiorofiepxkaresieil, T.e. HECKOJIbKUX JIMII, Y KOTOPBIX MOXET Ha-
XOIUTBCS B 3QJI0T€ MPEIMET 3aJI0ra U KOTOpPbIE UMEIOT Ha HETO
paBHbIE ITPaBa MO CTAPIIMHCTBY MTpaBa 3ajioroaepxaresns. 3me-
HEH B YaCTU YTOYHEHHUs MOpPsAKA TOCYJapCTBEHHON perucrpa-



1Y TIpEIMET 3aJI0Ta, ONpeAesIeHU s ero CTOMMOCTH. BBeieHo no-
HATHE «CTapIIMHCTBO 3aJI0Ta» B IEJIX YTOUHEHUs COOTHOIIIE-
HUS TIPEAIIECTBYIOIIEro U MOCIeAyoIIero 3aora. Pacimpen u
YTOUHEH MOPSIIOK 0OpaIlieHns B3bICKaHUsI Ha 3aJI0)KEHHOE UMY-
IIECTBO, B TOM UHCJIE MIOPSJOK PeaTM3aliK 3aJI0)KEHHOTO UMY-
IIECTBA P OOpAIIEeHNH Ha HETO B3BICKAHUS B CY/IEOHOM TMOPSI/I-
Ke, B TOM YKCJIe IyTeM IPOBE/ICHUsI TOPTOB MPY peain3alvu 3a-
JIO)KEHHOTO MMYIIIECTBA, HE OTHOCSIIIETrocsl K HeIBUKUMBIM Be-
IIaM.

Bonee toro, B O6meii yactu 'K P®, a umenno B cr. 430
I'K P® npenycmorpena crienpaabHas HOpMa, yCTaHABJIMBAIOIIAA
MOPSIJIOK 3aKJIIOYEHUs JOTOBOPaA B MOJIb3Y TPETHETO Jilia. AHa-
JoruyHor Hopmo# siBisiercs cr. 310 'K P®, npepycmarpuBaio-
ass BO3MOXHOCTh BO3JIOXKEHHUS JTIOJKHUKOM HCIIOIHEHUS CBO-
ero o0s3aTeIbCTBA Mepel KPeIUTOPOM Ha TPeThe JIUIIO, He SIB-
JISIOIIEEeCs] YIaCTHUKOM 00sI13aTeIbCTBA, UTO TaKXkKe OTKPHIBACT
OOJIbIIIE BO3MOXKHOCTH JIJIsI BOBJIEYCHHUS B UMYITIECTBEHHBIE OT-
HOITIEHU S JTIOOBIX 3aMHTEPECOBAHHBIX JIUII.

CylliecTBeHHOE 3HaYeHUe /I UMYIIECTBEHHBIX OTHOIIEHUIA
MMEEeT MHCTUTYT MOCPEJHUYECTBA, MOJYUYUBIIUNA CHEIUAILHYIO
MPaBOBYIO perjiaMeHTalldi0 B HOpMax COBPEMEHHOIO I'pakIaH-
CKOT'O TpaBa C y4eTOM MOTPEOHOCTEN PhIHKA WMYIIIECTBEHHBIX
OTHOIIIEHUI ¥ (PUHAHCOBBIX YCIYT. DTO MHCTUTYTHI MTOPYUYESHUS
(rn. 49 TK P®), komuccuu (r1. 51 I'K P®D), arentupoBanus
(r1. 52 TK P®), xotopbie NO3BOJISAIOT BOBJIEKATh B 00s3aTeIIb-
CTBEHHBIE OTHOIIIEHU S JIUL], CIIEUATM3UPYIOIIMXCS HA OKA3aHUU



Pa3JIMIHOTO PoJia OCPEHUIECKUX YCIYT, KAaK UMYITIECTBEHHO-
ro, Tak M (PMHAHCOBOrO XapakTepa. 3HAYEHWE MHCTUTYTA IIO-
CPeITHMYECTBA B T'PAKIAHCKO-TIPABOBBIX OTHOINEHUSIX COCTOUT
B TOM, YTO C MOMOIIBIO TIOCPEJHUKOB, IIPUYEM B OOJIbIIIEH CTe-
MIeH!, OCYIIECTBIISIETCS TOBAPOOOOPOT B rOCYJapCTBe, a TaKxkKe
peanu3alys pa3IMyHOro poja yciyr, B TOM Yucie U (PUHAHCO-
BBIX ycIIyr. IHBIMU ClTOBaMHM, TOCPEAHUKY CTUMYJIMPYIOT Pa3BH-
THe TOBAPHO-/IEHEKHBIX OTHOIIIEHUI B OOIIECTBE, YEMY CIOCO0-
CTBYET MPABOBOE MOJIOKEHHE NMOCPEJHUKOB, PErJIaMEeHTHPOBAH-
HOE HOPMaMM COBPEMEHHOTI'O I'PakJJaHCKOI'O IpaBa.

Kpome pa3niuHOro poga JOrOBOPHBIX OTHOINEHUN B OOIIie-
CTBE BO3HHMKAIOT BHEIOTOBOpHbIE 00S3aTeIbCTBA: BCIIEICTBUE
NPUYMHEHNST Bpe/la UMYIIECTBY, KU3HU WJIM 3[0POBBIO JIUIIA,
BCJIEJICTBHE HEJJOCTATKOB TOBAPOB, pa0OT WJIH YCIIyT, BCIIE/ICTBUE
NPUYMHEHHUST MOpPaJIbHOTO Bpeaa. HeoOxoauMocCTh B crieryaib-
HOM IPaBOBOM YCTaHOBJIEHUH OT/IEILHOTO MHCTUTYTa BHEJOTO-
BOPHBIX 00S13aTEJILCTB OOYCJIOBJICHA pellieHreM MpoOieM, CBs-
3aHHBIX C MPABOBBIM OOECHEYEHUEM HMMYIIIECTBEHHOW 3aIlIUThI
JIMII, TIOHECUTMX MaTepUTbHBIN Bpel B pe3ysbTaTe MpPOTUBO-
NPaBHBIX U BUHOBHBIX JEWCTBUN Opyrux juil. pyroit mpearno-
CBUTKOM JIJIsl BBEJICHUSI B COBPEMEHHOE I'PaXJAHCKOE MPaBO MH-
CTUTYyTa BHEIOTOBOPHOT'O 00513aTeIbCTBA SIBUIOCH AKTUBHOE pa3-
BUTHE B OOITIECTBE MHCTUTYTAa COOCTBEHHOCTH, TPeOYIOIIEro 3a-
KOHHOW 3aIIIUTHI PaB COOCTBEHHOCTH OT MOCSTaTeNIbCTBA CO CTO-
POHBI IPYTUX JIMI] B TIPOIIECCEe pean3allui MPaBOMOUYUI COO-
CTBEHHHKA.



B nocnenHee BpeMsi akTUBHO pa3BUBAIOTCSI MEXKyHAPOIHbIE
VHTET PallMOHHBIE SKOHOMUYECKHE MTPOLIECCH, B KOTOPBIX y4acT-
ByeT Poccus, B yacTHOCTM B paMKax BceMupHON TOProBou op-
ranuzaiu (BTO). MexayHaponHbie SKOHOMAYECKHE OTHOIIIe-
HUSI, B OCHOBE KOTOPBIX YaCTHOIPABOBHIE MMYIIIECTBEHHbIE OT-
HOULIECHHUS, PETYIUPYIOTCA OIPENEIEHHONM CUCTEMON HOPM MEX-
JYHapOAHOI'O YacCTHOIO MpaBa. B 1ensx yCcTaHOBJIEHUs IpaBa,
MOJIeKAIIErO MPUMEHEHMIO K I'Pak1aHCKO-TIPABOBBIM OTHOIIIE-
HUSIM C y4acTHMeM MHOCTPAHHBIX TPaXIaH WM MHOCTPAHHbBIX
IOPUIMYECKUX JIMI[ Ha Tepputopuu Poccuu, B COBPEMEHHOM
IpaX/IaHCKOM TIpaBe MPEeAyCMOTPeH crienuaibHblid pasaen ['K
P® — Paznen VI. MexayHapoaHOe 4acTHOE MpaBo.

JlaHHBIA pa3zen peryaupyeT psifi CyLECTBEHHBIX BOIPOCOB,
CBA3AHHBIX C KBaJU(PUKALMEH IOPUAWYECKUX TOHATHUM TNpU
OnpeesieHN! TpaBa, MOJIeKAILEro MPUMEHEHHIO K OTHOIIIEHU-
sIM C YYaCTUEM MHOCTPAHHOTO 2JIEMEHTa, C peaiu3alient mpuH-
1IMTIa B3aUMHOCTH IMPUMEHEHM sl THOCTpaHHOro TipaBa B Poccuu,
MIPUHIMIA OOPATHOM OTCBUIKM K MHOCTpaHHOMY TipaBy. HoBei-
JIOU SIBJISIIOTCS TAKKE HOPMBI, YCTaHABJIUBAIOIIUE MOPSOK OMpe-
JIeJIeHusl TIpaBa, MoJJIekKallero MPUMEHEHUIO TPY OIpe/leIeHun
MPaBOBOTrO TMOJOKEHUsI JIMI] WHOCTPAHHOTO WJIM POCCHMCKOIO
I'pax/IaHCTBA.

Oco0oe 3HaYeHHe WMEIOT HOPMBI COBPEMEHHOTO T'pax/IaH-
CKOTO MpaBa, YCTAHABJIMBAIOIINUE OOIIUE MOJIOKEHUS O BO3HUK-
HOBEHHUM U MPEKPAIICHUM BEIIHbIX MPaB, a TaKXKe MOJIOKEHUS,
YCTaHABJIMBAIOIINE CPOKU MCKOBOM JIABHOCTH K OTHOILEHUSM C



Y4aCTUEM MHOCTPAHHOIO 3eMeHTa. [IporpeccuBHbBIMU ABIIAIOT-
ca nonoxenus paza. VI I'K P®, ycranapnupamomuye nopsiiok
onpelesieHus Mpasa, MOJJIEKAIETO MPUMEHEHUI0 K JOrOBOPY
TIPU OTCYTCTBHMH COTJIAIIEHUSI CTOPOH O BHIOOpE MpaBa. 3HaYeHUE
JTAHHOTO TOJIOKEHUS 3aKJII0YAETCS B TOM, YTO OHO PAaCKpbIBAET
TIPUHIIWITEL BHIOOPA TpaBa, MOJIEKAINEro MPUMEHEHHUIO K JIOTr0-
BOPY MPU OTCYTCTBUM COIJIAIIIEHUS] CTOPOH. AHAJIOTUYHBIN TO-
PAIOK OTpPENESICHU IPaBa MPUMEHSETCA U K OTHOLIEHUSIM, BO3-
HUKAIOIIUM BCJIE/ICTBYE IPUYMHEHUSI BPE/1a MHOCTPAHHBIM 3JIe-
MEHTOM, a TAKke K OTHOIIECHUSIM IO HACJIEIOBAHUIO.

Beenenvie B Poccuu B koHIle XX B. MHHCTUTYTA YacTHOM COO-
CTBEHHOCTH MOCTYKUJIO MPEANOCHUIKON K BOSHUKHOBEHUIO pa3-
JIMYHBIX OOBEKTOB COOCTBEHHOCTH, CPEI KOTOPHIX 3HAYMTEIb-
HOE MECTO 3aHMUMAIOT OOBEKTHl HeMaTepUaTbHOM, TaK Ha3bIBaC-
MOV UHTEJUIEKTYaIbHOM, COOCTBEHHOCTH.

B s1oxy coBpeMeHHBbIX TeXHOJOTMI Y aBTOMAaTU3allui MHO-
T'MX JKM3HEHHBIX IPOIIECCOB BO3PACTAeT MOTPEOHOCTh B HOBBIX
HAyYHBIX pa3padOTKaxX U PEIIeHUsIX MO COBEPIICHCTBOBAHUIO
MTPOU3BOACTBEHHBIX Y IMPOMBIILUIEHHBIX HUKJIOB. [Ipn 3TOM pas-
padOTKa HOBBIX HAYYHBIX PELICHWH MO aBTOMATH3aIllUM U IPO-
I'PaMMMPOBAHUIO )KU3HEHHBIX [TPOLIECCOB SABJISIETCS PE3YJIBTATOM
VHTEJJIEKTYaIbHOM AESATEIbHOCTU YEJIOBEKa U MPUPABHUBAETCS
K AMYILIECTBEHHOMY IPaBy JIMLIA, MOJTYYMBILIErO PE3yJbTaThl B
stoi cepe aesaTesbHOCTU. COOTBETCTBEHHO MMYIIIECTBEHHbBIE
rpaBa MOJJIekKAT MPABOBOW 3allUTE M OXpaHe CHelUaTbHbIMU
CpeICTBaMU MPABOBOM 3aIlUThI, KOTOPbIE YCTAHOBJIEHBI HOpPMa-



MU I'PaXJAHCKOTO ITpaBa.

B vactHOCTH, B CCTEME COBPEMEHHOIO I'PaXJAaHCKOIOo Ipa-
Ba, MIPE1yCMOTPEH CIIEUAIbHBIN MHCTUTYT ITpaBa Mo OXpaHe pe-
3yJIbTaTOB UHTEJUIEKTYAJILHOU JIEATEBHOCTH U CPEJICTB UHIUBH-
OyaJqu3alyy, KOTOpbI MOTy4nsI CBOE HOPMAaTMBHOE 3aKperuie-
Hre B yactu yerBeprord [’ K P®. OcoGeHHOCTHIO JaHHOTO TOJI0-
KEHUS TPaXJAHCKOTO 3aKOHOJATEIbCTBA SIBJISETCS IOSIBJICHUE
HOBBIX, paHee He W3BECTHBIX I'PaXKIAHCKOMY IpaBy OOBEKTOB
MHTEJUIEKTYaIbHOM COOCTBEHHOCTH: 0a3a JaHHbBIX, (POHOrpaMMa,
TOIOJIOTWSl, UHTETPAJIbHBIE MUKPOCXEMBI, CEKPET IPOU3BOACTBA
(HOy-Xay), KOMMepUecKoe 0003HAUeHUE U T.11.

Hogennion B paBoBOM pETYJIMPOBAHUN UCKJIIOUUTENIBHBIX
NPaB HA MHTEJUIEKTYaJIbHYI0 COOCTBEHHOCTb M CPEJICTB MHANBU-
Qyanu3auuu sBisiorces takue nonoxenus 'K PO kak Hopma-
TUBHOE MOHATHE UCKJIIOYUTENIBHOTO ITpaBa, CPOK €ro JeUCTBUS,
pacIopsKEHUE UCKITIOUYUATENILHBIM [IPABOM, OCHOBAHUE OTYYKIE-
HU UCKJIIOUUTEJIBHBIX ITPAB U MOPAJOK NEpeJadr UCKIIIOUUTEb-
HBIX ITPaB I10 JIMLIEH3UOHHOMY OrOBOpY. BBEAEHO Takke HOBOE
NIPABOBOE MOHSTHE — «CJIOKHBIN OOBEKT MHTEIIEKTYaJIbHOH CO0-
CTBEHHOCTH», BKJIIOYAIOIIUII B ce0s1 HECKOJIBKO OXPaHSIEMBbIX pe-
3y/IbTATOB MHTEJUIEKTYaJIbHOM AEATEIbHOCTH, a TaKXke OIpele-
JIeH TIPaBOBOM PEXUM TPUMEHEHHs CJIOKHOro oObeKTa. Ycra-
HOBJIEHBI MEXAHU3MBbI FOCYIJAPCTBEHHOI'O PETYINPOBAHUS OTHO-
IIEHUH, BO3HUKAIOIIMX B cpepe MHTEJIEKTyaIbHOW COOCTBEH-
HOCTH, @ UIMEHHO T'OCYJAPCTBEHHAs PETUCTPAlLAsl JaHHBIX I1paB
Y TIPABOBBIE CPENICTBA 3AIIUTHI UCKJIIOUYNATENIbHBIX IIPAB.



B coBpeMEHHOM IpakJAHCKOM ITpaBe HECKOJIBKO PACIIIAPEHBI
ABTOPCKHE MpaBa, B KOTOPbIE BKJIIOYEHBI [TPaBa Ha BCE BUIbI ITPO-
rpamm i1t OBM, ux rocymapcTBeHHas pericTparisi, oxpaHa u
CBOOOJIHOE BOCIIPOU3BEICHNE U T.]I.

Bce u3noxeHHble HOBELIBI U OCOOEHHOCTH COBPEMEHHOIO
IpaXIaHCKOT0 MpaBa MoAYePKUBAIOT €r0 0COOEHHOCTh, KOTOpast
XapaKTepU3yeTCs1 PIHOYHON HAIIPABJICHHOCTBIO, PA3BUTHEM KO-
HOMUYECKHMX OTHOIIEHHUI B OOIIECTBE U MOBBIIIEHUEM COIUAITb-
HOTO YPOBHSI JKM3HHU TPaXkaH IMyTeM MpPeIOCTaBIeHUsI MTPaBO-
BOU BO3MOXXHOCTH Ha MPHOOpETEHHE U UCTIONb30BaHNe OObeK-
TOB YaCTHOW COOCTBEHHOCTH, UYTO SIBJISIETCS TJIABHBIM JIOCTHIKE-
HHEM COBPEMEHHOI'0 I'PaXIaHCKOro TpaBa.
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I'nasa 2. IIpeameT rpakaaHcKoro npana

§ 1. I'pazkganckuit 000poT
1 BHJIbI TPA’KJAaHCKUX NPaB

BoccranopineHHBIN B KOHIIE XX B. HOBEHIIIUM I'PaXIaHCKIM
npaBoM Poccur MHCTUTYT YacTHOM COOCTBEHHOCTH TO3BOJIMII
KapIMHAIBLHO U3MEHHTh MMYILIECTBEHHOE TIOJIOKEHUE I'pak/iaH
B OOIlIECTBE, B TOM YHCJIe M B pe3y/IbTaTe repepacrpesie/ieHus
0OBEKTOB rOCYIapCTBEHHOM COOCTBEHHOCTH OBIBIIIETO COI03HOTO
roCyIapcTBa MeXIy IpakJaHaMH U IOpUIMYECKUMHU JIUIAMH B
pamKax mpuBaTh3anu. YactHas COOCTBEHHOCTh Jajia CBOOOIY
rpaxaaHam M IOpPUANYECKUM JIMIaM B MPUOOPETEHUN Pa3jiny-
HBIX 0OBEKTOB COOCTBEHHOCTH, HE 3aIpeIlieHHbIX 3aKOHO/IaTe b-
CTBOM B oOopote. Bo3MOXHOCTh NpHOOpeTeHrs] B COOCTBEH-
HOCTh Pa3JIMYHBIX MaTepPUAIbHBIX Oar HeM30€KHO MOBJIEKJIO 3a
co0OM aKTHBHU3AIIMIO MPakJAHCKOr0 000poTa B OOIIECTBE IMyTeM
COBEpIIEHUS] MHOTOOOPAa3HbIX C/IEJIOK MMYILECTBEHHOTO XapakK-
Tepa.



[MpaBy cCOOCTBEHHOCTH CBOWCTBEHHA TUHAMMKA, T.€. JIBHXKeE-
HHEe 0OBEKTOB YaCTHON COOCTBEHHOCTH OT OJIHOTO JIMIIA K IPYTO-
my. [ToaTOMy OOBEKTBI COOCTBEHHOCTH HAXOISTCS B HEMPEPHIB-
HOM I'paXkJaHCKOM 000pOTe, MePexo/isi OT OAHOTO JIUIA K APYro-
MY Ha OCHOBaHWHM peaTi3alii COOCTBEHHUKOM CBOUX IPABOMO-
YU TI0 PACTIOPSKEHUIO UMYITIeCTBOM. HerrpepbiBHBIN LUK 000-
PaYMBAEMOCTH MPEIMETOB U OOBEKTOB COOCTBEHHOCTH O0YCIIOB-
JIEH PEryJIsIpHOM MOTPEOHOCTBIO IPaX/IaH 1 IOPUIMUECKUX JIUI] B
OITpeJICJICHHOM TPYIIIE IBUKUMOTO WM HEJIBUKHUMOTO TOBApOB
Y UMYIIIECTBA.

OcoOeHHOCTBI0O UMYIIIECTBEHHOTO 000pOTa SIBJISETCS €ro CO-
OTBETCTBHME I'DaXJAHCKOMY 3aKOHOJIATEIbCTBY. B maHHOM City-
Yyae peuyb MJET HE TOJBKO O TOProBOM OOOPOTE, HO U O Ipax-
JAHCKO-TIPAaBOBOM 00OPOTE, OXBATHIBAIOIIEM TaKHe CIEITKU, KaK
JapeHue, 3aBellaHie U MHble 0€3BO3ME3/THbIe WA OJHOCTOPOH-
HUE CIEJIKH, OCYIIECTBIIsIEMbIE TPABOCIIOCOOHBIM JIMIIOM. Bme-
CTe ¢ TeM IrpaXkJaHCKUI 000POT, TaK e Kak U TOProBbIi 000POT,
BKJIIOYAET B ceOs1 MEHOBBIC C/IEJIKHM, B TOM YHCJIE CHIEJIKA KYII-
JIM-TIPOJIAXH, B CBSI3U C YeM MEXKIY TOPrOBBIM U I'PaskJIaHCKUM
000pOTOM MMeeTCsl HEKOTOPOE MPaBOBOE CXOCTRO.

YyacTHUKaMM T'paskJIaHCKOro 000pOTa SIBJISIOTCS MPABOCIIO-
COOHBIE M JeecriocoOHbIe (PU3MYECKHE JIUIA, a TaKkKe MpaBo-
CyObEKTHbIE IOPUINYECKHE JIMIIA, KOTOPbIC JAOIKHBI MMETh: a)
MPAaBOBYIO CBSI3b C MMYIIIECTBOM, OCHOBAaHHYIO Ha 3aKOHE (TH-
Tyl COOCTBEHHHUKA), JIOTOBOPE WJIM WHOM TIPAaBOBOM aKTe; 0)
UMYILIECTBEHHBI MHTEPEC B MPUOOPETEHUH WM OTYYXKICHUM



UMyIecTBa U T.J. VI3710KeHHbIE PU3HAKU, XapaKTepU3ylollye
MIPAaBOBOYM CTaTyC JIMIIA, YYACTBYIOIIETO B TPaXTaHCKOM 000-
poTe, MPeayCMOTPEHb HOPMaMH TPakJAHCKOTO 3aKOHOJATEb-
CTBA, YTO MO3BOJISIET PETyJIMPOBATh I'PaKIAHCKO-TIPABOBbIE OT-
HOITICHHS Ha YCJIOBUSX PaBHOIIPABHS M CBOOOBI BOJICU3bSIBIIC-
HUs cTopoH. B wactHocty, B 1. 1, cr. 2 'K P® ycraHoBieHo,
YTO TPaXJaHCKOE 3aKOHOIATeIbCTBO OIpe/IesisieT MPaBoBOE TO-
JIO)KEHUE YYACTHUKOB IPaKIaHCKOTO 000POTa, OCHOBAHHUSI BO3-
HUKHOBEHMSI 1 TIOPSIZIOK OCYIIECTBJICHHUS MpaBa COOCTBEHHOCTH
U JIPYTUX BEIIHbIX MpaB, IPaB HA PE3y/IbTaThl UHTEUIEKTYa Ib-
HOW JIeSITeJIbHOCTU U TPUPABHEHHbIE K HUM CPEJCTBAa WH/UBU-
JQyanu3anuu (MHTEUIEKTyalbHbIX TIpaB). [1pu 3TOM ydacTHUKa-
MU peryJupyeMbIX I'PaXJaHCKUM 3aKOHOAATEILCTBOM OTHOIIIE-
HUU SIBJISIIOTCS TPaX/JIaHe, OpUINYECKHE JIMIIA, a Takxke Poccnii-
ckast denepanusi, cyobekTsl Poccuiickont deaepaivii 1 MyHU-
IUNaJIbHbIe 0Opa30BaHMS.

Takum oOpa3om, rpaskJaaHCKHil 000pOT cjeayeT pac-
CMaTpPUBaTh IpeK/e BCEro Kak peryjupyeMbiil 3a-
KOHO/IATeJbCTBOM HMYIIECTBEHHBIII 000POT 00HLEKTOB
YacTHON cOOCTBEHHOCTH, OCYIIECTBJIsIEMbII Cy0ObeKTaMu
rpakJaHCKOro npaBa Ha NPUHIMIAX ABTOHOMHUM BOJIM
U JIeHCTBYWOIINX B CBOEM HHTepece B paMKax MmpaBoOoOT-
HOIIIEHNSI U B COOTBETCTBHH C HOPMaMMH I'pPaskK/JIaHCKOI0
3aKOHO/1aTeJbCTBA , ONPeAe/STIONIMI PaBOBoe MOJ0XKe-
HHe€ YYaCTHHKOB IPaKJJaHCKOro 000poTa.

Tutyn coOCTBEHHUKA HAESAET JIUIO UCKITIOYUTEILHBIM TTpa-



BOM BJIACTU U KOHTPOJISI HAJ] UMYIIIECTBOM WJIM UMYIIECTBEHHBIM
mpaBoM. B mpakTuyeckoM 3HAYE€HUU ITO MPABO BHIPAKAETCS B
CBOOOJIHOM BBIOOPE U COBEPIIIEHNH 3aKOHHBIX JISICTBHI IO pac-
HOPSIKEHUI0 00BEKTOM coOCTBEHHOCTU. PopMa 1 I0pUIUecKoe
coziepXkaHue 3THUX JIEHCTBUI 00pa3yIoT CleqyIONe BUIbI IPax-
JAHCKUX TIpaB: 00s3aTeNIbCTBEHHOE, BEITHOE, HACIIEICTBEHHOE,
aBTOPCKOE U CeMeiHoe. DT MpaBa OINpeesIsIioTCs] HAllpaBJieH-
HOCTBIO BOJI JIM1IA HA COBEPIICHUE I0PUANYECKU 3HAYMMBIX Je-
CTBUH O PUOOPETEHUIO UMYIIECTBA (BEIIN) WM UMYIIECTBEH-
HOT'O TIpaBa IMyTeM BCTYIUICHUsI B 0053aTeIbCTBEHHBIE OTHOIIIE-
Hus1. [Ipy 9TOM OCHOBHBIMU pa3fiesiaMy IPaskIaHCKOTO MTpaBa siB-
JISIOTCST BEIIHOE M 00s13aTeNIbcTBEHHOE MPaBo, a TaKkKe JIpyrue
BU/IbI 11PaB, MPOU3BOJHbBIE OT HUX.

Bemabie mpaBa OoTIMYAIOTCS OT 00s3aTEILCTBEHHBIX TEM,
YTO OHM OTHOCATCS K Pa3psiAy Cy0O'beKTHBHBIX I'PaskKIaHCKUX
NpaB, MOATBEPKJAOINIMX MPUHALIEKHOCTh BEUIM OMNpPEHESIeH-
HOMY JiIry. Bemip (MMyIiecTBO), SIBJISISICH OOBEKTOM T'paXIaH-
CKOro 000poTa, He MOXET ObITh OECXO3HOM, TO3TOMY JOJIKHA
MIPUHAJIEKATh OIMpPE/IeIEHHOMY JIMIy — OOJaJaTeIio Belly Ha
orpeJesieHHOM BelllHoM Mpase. OTciofa 00opauyrBaeMocTh Be-
M JI0JDKHA OCYHIECTBJISATHCS TOJIBKO IO BOJIE U B pe3yjibTare
AKTUBHBIX JIEUCTBUAM 3aKOHHOrO oOsazaresis Bemm. VIMEHHO 110
STOW NMPUYKMHE MEX]y BElllblo U ee o0agaresieM J0JIKHA OBbITh
NIPaBOBasl CBsA3b, MO3BOJIAIONIAS, C OJHON CTOPOHBI, JIUILYy — 00-
JlaiaTeNio Bl pacropsKaThCsl €10 M0 CBOEMY YCMOTPEHHIO B
npejiesiax MpaBOMOYME Ha Belllb, a C APYTOi — Belllb Mprodpe-



TaeT CBOI0 MOTPEOUTEIbCKYIO 3HAYMMOCTh IS €€ BIIajeiblia U
CTAaHOBUTCSI OOBEKTOM MTPABOBOW OXPAaHHI.

IIpaBoBas ¢BA3b JHIIA C BeIbI0 YKAa3bIBAET Ha JIBa KJIIO-
YeBbIX NIPU3HAKA, XapaKTEPU3YIOLIUX BelHOe npaBo. [lepBblil —
PACKpBIBAET CTENEeHb TOCIIOICTBA JIIa — 00na1aTess BElly Hall
BEIbI0, & UMEHHO MOJHOE, YACTUYHOE WM HHUKAKOro I'OCHOJI-
CTBA; BTOPOM — YKa3bIBaeT Ha OTHOIIEHUE a0COTIOTHOTO OOJb-
IIMHCTBA JPYTUX JIMI K 4yk0i Beuy. B nepBoMm ciyvyae npaBo
BJIaJIEJIbIIA BEIIU U €r0 OTHOILIEHUE K HE SIBJISIETCS] OTHOCUTEb-
HBIM MPABOM, HAXOMASIIIIUMCS B COCTOSTHUM CTaTHUKU; BO BTOPOM
ciydae — abCOMIOTHBIM TIPAaBOM, 00O3HAYAIOIIUM BO3MOKHOCTh
nvia — obJagartesist BEly 3alUIIaTh CBOE BEIITHOE MPaBO OT I0-
CAraTesIbCTBA M HE3aKOHHOTO MPUTSA3aHUS BCEX [PYTUX JIMIL K
Ben. [IpaBo rocrogcrea Hal BEIIBIO pacCMaTpUBAETCA elle 1
KaK BO3MOXHOCTb MPOSIBJIEHUS] BIACTH HAJl BEUIBIO.

B cBoe Bpems E.B. BacbkoBckmil Tak ke MpUAEP)KUBAIICS MHE-
HUsI O CTPOrOM pa3rpaHUYEHUM OTHOUIEHUH K BEIlM, KOTOpPbIE
BO3HMKAIOT, C OJJHOM CTOPOHBI, Y BJaJeNblia BEIU, C JPYrou —
y BCEX OCTAJIbHBIX JIMII, HE SBJISIONIUXCS] TAKOBHIMU. B mepBomM
Cllyyae peub UJET O BJIACTHOM M I'OCIOJCTBYIOIIEM OTHOIIEHUHU
TUTYJILHOTO WJIM MHOTO 3aKOHHOT'O BJIa/IENblia K BEIIU, a BO BTO-
POM — O MACCHBHOM OTHOILIEHWM K BEIIUA CO CTOPOHBI APYTHX
JIALR.

Nuoii Touku 3penus npunep:xkusaiics B.. Cunaiickuid, nomna-
raBUINiA, YTO CTPOTO IOPUANYECKU BELTHOE MTPABO HE €CTh OTHO-

35 Bacuvroscruii E.B. YaeOHuK rpaxpaaHckoro npasa. M., 2003. C. 209.



IIEHUE I'OCTIOJICTBA JIMIIA HAJl BELIbIO, 2 OTHOLIEHUE MEX]1y YIpa-
BOMOYEHHBIM JIMIIOM U BCEMH TPETHUMM JIMIIAMU TI0 TTOBOY Be-
1Iei; 3TO OTHOIIEHUE BBIPAKAETCS B BOBMOXHOCTH HEMOCPE/-
CTBEHHO U UCKJIIOUUTEJIBHO MPOSBJIATH BO3/IECTBUE HA BEIllb C
yCTpaHEHHeM BCeX TPEThHX JIMI[*S. ApryMeHTarmen 3/1ech CIy-
JKUT TE3UC O TOM, YTO IOPUANYECKUE OTHOIICHUSI MOTYT BO3HHU-
KaTbh TOJIBKO MEKAY JIMIIAMU, & HE MEXK]TY JIMIIOM U BEIIIbIO.

N3noxeHHble PACXOKACHUS B CYXKAECHUSX IIPU OIpeIesIEHUN
MIPABOBOM CYIIIHOCTM OTHOILIEHWW, BO3HUKAIOIIKMX B Ipolecce
pea3aliy BEIIHbIX MPaB, SABJISAIOTCS OTTOJIOCKOM JIABHO CYIIIE-
CTBYIOILIETO B JOKTPUHE MpaBa JlyaJu3Ma MHEHUU IO JTaHHOMY
Bonpocy. CTOPOHHMKM NEpPBOM TOUKM 3PEHUS paccMaTpuBalOT
BEIIHOE MPaBO KaK IOCMHOJCTBO JIMIIA HaJ BEUIbl0, OCHOBAHHOE
Ha MMPAaBOBOM CBSA3M JIMLIA C Bellplo. [Ipyrue, HarpoTuB, MOJTHO-
CTBIO OTPHUIIAIOT BO3MOKHOCTh HAJIMYUSI KAKUX-JTUOO OTHOIIIe-
HUU MEX]Y BELIbIO U €0 BIaJEJIbLIEM, IIPU ITOM CTPOTO MPUIEP-
JKUBAsICh MHEHUSI O TOM, UYTO OTHOIIIEHUSI 110 TIOBO/LY BJIA/IEHUS,
TMOJIb30BAHM S M PACHOPSIKEHHU S BEIIbIO BOZHUKAIOT TOJILKO MEX-
1y BJIaJIeIbLIEM BEIU U JPYTUMU — TPETbUMU JIUIIAMHU.

Taxk, Haripumep, I'.®. [llepmieHeBrY BElIHOE MTPaBO paccmar-
pUBaJl Kak HEMOCPEICTBEHHOE OTHOIIIEHUE JIMIA K BEIlH, Aesas
P 3TOM OTOBOPKY, YTO HEMOCPEICTBEHHOE OTHOLICHHUE K Be-
II1 B BELIHBIX MPaBaX HEJb3s1 IOHUMATh B TOM CMBbICJIE, YTO OT-
HOUIEHUEM JIMLIA K BEIIY UCUEPITIBIBAETCS BCS CYIIIHOCTh BEIIIHO-
ro IIPaBa, — BCSIKOE I0PUINYECKOE OTHOILEHUE €CTh OTHOUIEHUE

3% Cunaiickuii B.1. Pycckoe rpaxaanckoe ripaso. M., 2002. C. 196.



MEXIy JTIObMU, U TIOTOMY CYIITHOCTh BEITHOTO MpaBa XapakTe-
pusyeTcsl He TeM, UTO CyObeKT IIpaBa MOXET JeJIaTh C BElIbio, a
TeM, Yero CyObeKThl 0OSI3aHHOCTH He JIOJIKHBI JIeJIaTh C 3TOU ke
Benipio’’. B mocnenHem ciyyae peub uaeT 00 aOCOMOTHBIX pa-
Bax BJIaJICIIbIIa BEIM B COOTHOIICHUH C OTHOCUTEJIbHBIMHM TTpa-
BaMHU JIMIIA K BEIU. AHAJIOTUYHOUN TOUKU 3PEHUSI PUIEPKUBAII-
ca u K.I1. [TobegoHOCIIEB, MTOMAraBIIdi, YTO 61ACHIb YeN06€Kd
HAO 8eUblo COOepIHCUm 6 cebe npaeso; TpeOOBAHUE JIUIA K JIILY
OCHOBBIBAETCS TOXE Ha npase. Kak B TOM, Tak 1 B IPYyroM ciiydae
MHTEpeC MpaBa 3aKJT0YaeTCs B geuqu, 10O 1 TpeOOBAHUS TPAXK-
JAHCKOTO TpaBa OOJIbIIIel YacThl0 BOZHUKAIOT MO TTOBOY GelUfid.
Ho oTHollleHre niia K BeIly, B TOM M JPYroM ciiydae, HEeOIu-
HaKOBO38,

Ot™meTuM, 4TO (PaKTUUECKOE HAXOKJIECHUE BEIIU B 3aKOHHOM
BJIAJIEHUN JIMIIA aBTOMATMYECKH BJIEYET 3a COOOM BO3HUKHO-
BEHHE y HEro OmpeAesieHHOTO MMYIIECTBEHHOIO MpaBa, KOTO-
poe MoXkeT ObITh peaTM30BaHO TOJBKO B paMKax IMPaBOBOM KOH-
CTPYKIIMH. B 10puanyecKkoM CMbIC/Ie peanu3aiiysi UMYIIECTBEeH-
HOT'O TIpaBa MOAPa3yMEBAET COBEPIICHUE TPABOMOYHBIM JTUIIOM
JEUCTBUI ¢ OOBEKTOM IMpaBa — BEIbI0 B OTHOIIIEHUH CaMOTO Ce-
Os1 IyTeM BJIAJICHUS, TTOJIb30BAHUST WM PACTIOPSKEHUsT BEIIbIO
(otHOCHTENBHOE MPaBo). Kpome Toro, BEMIHOE MPaBO CO31AET U
JPYTYIO MPABOBYI0 KOHCTPYKIIUIO, OMPEEeHHYI0 3aKOHOM, IO

37 Hlepwienesuy I'.@. YueOHUK pyccKoro rpakiaanckoro mpasa. T. 1. M., 2005.C.
237.

38 MoGedonocues K.I1. Kypc rpaxpanckoro npaga. Ilepsas yacts. M., 2002. C. 82.



YCTAQHOBJICHUIO OTHOIIICHUN MEK]Ty JIMIIOM — BJIa/Ie/IbIIEM Belln
Y BCEMH OCTAJIbHBIMU JIMIIAMH, HE CBSI3aHHBIMHU C BelIb0. DTO
KaTeropust MacCUBHBIX OTHOIICHHIA, 3alPeIIaloNIiX COBEPIIATh
HECaHKIIMOHUPOBaHHbIE JEHCTBHS B OTHOIICHUH YYXUX BelleH
(abcomoTHOE MpaBo 0OJaIaTe s BEIH).

OTpwuiiaHue WM OTCYTCTBUE MEPBOTO BU/Ia — OTHOCUTEIILHBIX
OTHOIIICHWI B paMKax BEIIHOTO IpaBa TMOBJEKJIO Obl 32 COOOM
ABTOMATUYECKOE MCKJTIIOUEHNE BTOPOTO BUA — AOCOMIOTHBIX OT-
HOIIICHUH, KOTOpbIe HAlpaBJIeHbl TOJIBLKO Ha 3alllUTy U OXPaHy
OTHOCHTEJIHOTO BEITHOTO TpaBa. VIMEeHHO 1MO3TOMy CTOPOHHHM-
KM aOCOJIOTHOTO BEITHOTO MpaBa He OTPUIAIOT HAJIMYUE OTHO-
CHUTEJIbHBIX BEIIHBIX MPaB JIMIA, BOSHUKAIIUX B pAMKaXx UMY-
IIIECTBEHHBIX OTHOIICHUI MEX/1y BEIIbIO U €rO BJIAJICIIbIIECM.

OO6mias opuauyecKass CyNIHOCTh BEIIHBIX IPaB, OTMEYasl
N.A. TIOKpOBCKHIA, COCTOUT B TOM, YTO MEXK]1Y JIMLIOM U BEIIbIO
yCTaHABJIMBAETCS HEKOTOpasl ujieaibHas (I0puIuIecKas) v Hero-
CpEeNCTBEHHAs! CBSI3b: BEllb IPEIOCTABIISACTCS TOCTIONCTBY W3-
BECTHOT'O JIIIa, OTJAETCS B €0 BOJIIO, IPUHAJIIEKUT eMy. Bme-
CTe C TeM, Jjajiee OTMedaeT aBTop, BCeM JPYTUM JIMIaM Bo30pa-
HSIIOTCSI BCSIKWE JIGWCTBUsA, CIIOCOOHBIE HAPYIIUTh 3TO TOCHOM-
CTBO, BCJIC/ICTBUE YEro BEIIHbIC MpaBa HAMPABJISIOTCS MPOTHB
BCEX, SIBJISIIOTCS] B 3TOM CMBICIIE aOCOTIOTHBIMHU TTpaBamMu *°.

[Tpu3HaK Jyanu3Ma BEIIHOTO MPaBa MPOSIBIISETCS HE CTOJIBKO
B Pa3HOBUIHOCTSIX BO3HUKAIOIIMX OTHOIIEHHIA 1O IOBOJY BEIIlH,
CKOJIBKO B CHUCTeMe CyObEKTHBHBIX TpaB JIMIIA, MTOPOKIAOIIAX

39 Ioxposckuii U.A. OcHOBHBIE TIPOOJIEMBI IpaskIaHCcKoro mpasa. M., 2003. C. 192.



9TH OTHOIIeHKS. ECJIi 0OTHOCUTEIbHBIE ITPaBa B H3BECTHOM
CTeNeHH YKa3bIBAlOT HA BO3MOKHOCTDH Y/I0BJIETBOPEHMS
JIMIIOM CBOMX MMYII€CTBEHHBIX MOTPEOHOCTEN B OTHOIIIE-
HHUHU TOW WJIH MHOMH Belly, TO a0COJIOTHBIE MpPaBa obdecmne-
4HBAKT 3TY BO3MOKHOCTD IyTEM 3aNpeTa Ha He3aKOHHOe
OCylIeCTBJIeHNEe 3THX MpaB Apyrumu juiamu. [Tostomy ad-
COJTIOTHBIE TpaBa SIBJISAIOTCS MPABOBBIM MEXaHU3MOM IO peasu-
3aliu CyOBEKTUBHBIX BEITHBIX MTPaB.

Crnenyer OTMETUTb, UYTO CHCTeMa OTHOIICHHWIA, BOZHUKAIOIIUX
B paMKax aOCONIOTHOTO BEITHOTO IpaBa, MOIpa3ymMeBaeT He
TOJIKO MACCHBHOE TOBE/ICHUE JIUI] B OTHOIICHUHU YYy>KOU Bellln
B BUJIC BO3JEP)KAHUS OT COBEpINEHUS MPOTUBOMPABHBIX JEH-
CTBMI, HO M aKTMBHOE TIOBEJICHHE, HAIlPaBJICHHOE Ha HeIpaBo-
MEpHOEe 3aBjafieHue Bellblo. PaKTUUeCcKoe OTHOIIEHUE JUIa K
Bely, orMevadn .M. Menep, MOXeT BOSHUKHYTh HE3aBUCUMO OT
BOMpOCa O TMpaBe ero Ha BJIaJIeHHe; OHO MOXKET ObITh JlaXke Ha-
pyiieHuem mpasa. Korma Bop moxuinaer Beilb, OH BJajeeT elo,
HO 3TO BJIaJIeHHe HapyIIaeT MpaBo JIUIIA, Y KOTOPOro Bellb IMO-
XuieHa*.

WupiMU clioBamMu, aOCOMIOTHOE BEITHOE MPaBO HAJIENSET Ofl-
HUX JIMII — BJIQJIE/IbIICB MMYIIIECTBA IPAaBOM Ha 3aKOHHYIO 3alllH-
Ty NPUHAJYIEKAIIETO UM UMYIIECTBA OT BHEIIHETO MOCsraresib-
crBa (1. 20 'K P®), a npyrux mamir — 00s13aHHOCTBIO COOJTIO-
JaTh 3TO MPABO IyTeM BO3/EPKaHUS OT COBEpPIIIEHUsT HE3aKOH-
HBIX JIEUCTBUI B OTHOIIIEHUU Yy:KOro umyiectsa. [loatomy ab-

40 Meiiep /].1. Pycckoe rpaxaHckoe npaso. M., 2003. C. 329.



COJIIOTHBIE TIpaBa 3aIMIIAITCSA OT BCSAKOrO, KTO MX Hapyllaer
WIA He cOOMIomaeT, XOTd Obl IMYHO OH HUYEM HE ObLI CBSI3aH C
oOnayiatesieM mpasa*!,

Hapsiiy ¢ u3i0KeHHBIM a0COJIOTHOE NMPaBO OTJIMYAET-
¢Sl OT OTHOCHUTEJBHOr0 H 1o Kpyry Jun. Eciu oTHocuTe -
HBIM BEIIHBIM [PABOM HAJEJISITCS TOJIBKO CTPOr0 OrpaHUYeH-
HBIA KPYT JIMII, KMEIOTCS B BUJY 3aKOHHBIC BJIAJICIIbIIBI BEIIH,
TO NMPUMEHUTEILHO K a0COIOTHOMY BELTHOMY IpaBy KpyT JIMIL
HEOrpaHUYeH U 3apaHee He orpejesieH. B jaHHOM ciydae moj-
pasymMeBaeTcst Kpyr Jinll, OOsI3aHHBIX BO3JIEPKUBATLCS OT TIO-
CATaTeNIbCTBA HA Uy’KO€ MMYIIECTBO MyTeM MAaCCUBHOIO OTKa3a
OT BJIaJIeHUs, TIOJIb30BaHUS WM PACTIOPSIKEHUST STUM HUMYIIe-
crBoM. OIHOBpEMEHHOE COYETaHHE OTHOCHUTEIBHOIO BEI[HOIO
npaBa OINpe/eIeHHOro JIMIa B KOPPECHIOHICHIMU C YKa3aHHOM
00S13aHHOCTBIO HEOrPAaHMUYEHHOTO KPyTra JIMI] COCTABJISIET 3aBep-
IIEHHYIO MPABOBYI0 KOHCTPYKIIMIO, & UMEHHO a0COJIIOTHOE Tpa-
BooTHoIIeHre. OIHAKO JAHHOE MTPABOOTHOIIIEHHE CYITIECTBEHHO
OTJIMYAETCS] OT TPAJUIIMOHHOIO JOTOBOPHOIO 00s13aTe/IbCTBEH-
HOTO OTHOIIIEHHSI, B KOTOPOM YYacCTBYIOT KPEAUTOP U JOJIKHUK.

OCHOBHO€ pa3jIiyKe 3aKJII0YaeTcsl B IPaBOBOM CBOKCTBE al-
COJIIOTHOTO TIPABOOTHOINICHHUs, XapaKTepU3yIOIEerocsi MacCcuB-
HBIM TIOBEJICHUEM HEOIPAaHUYEHHOTO KPyra OOsI3aHHbBIX JIMII, KO-
TOpOE BhIpakaeTcst B O€3/ICHCTBUU B OTHOILIEHUH YyXKOT'O UMY-
mectBa. [1oaToMy JaHHOE MPAaBOOTHOIICHUE SIBJISAETCS CTATUY-

' Mazasunep .M. VisOparusie Tpymsi o o6mieit Teopuu npasa. CII6., 2006. C.
177.



HbIM. BMecTe ¢ TeM yJacTHUKM 0053aTeIbCTBEHHOTO MPaBOOT-
HOIIIEHUSI, B TOM YHCIIe U OOs3aHHBIC B HEM JIMIIA, JOJIKHBI CO-
BepIIaTh aKTUBHBIC JICHCTBUS, TAK KaK JIOTOBOPHOE 00s13aTesIb-
CTBO SIBJISIETCS] IMHAMUYHBIM U aKTUBHBIM IPABOBBIM 00pa3o-
BaHreM. Kpome Toro, cnenyer cormacurecsa ¢ A.H. JlarbieBbim
B TOM, UTO 00513aTeIbCTBEHHOE TIPABOOTHOIIICHHE HE OKA3bIBACT
HENOCPEICTBEHHOTO I0PUIMYECKOTO BO3ACUCTBUS HAa MPABOBOE
TMIOJIO’KEHUE TPEThUX, HE YUaCTBYIOIIMX B HEM JUI*2. B To Bpems
Kak aOCOJIIOTHOE MPAaBO KOPPECTIOHAUPYETCS] ¢ 00S3aHHOCTSMU
HEOrPAaHMYEHHOTO M 3apaHee HeM3BEeCTHOrO Kpyra Jiuil, T.e. ad-
COJTIOTHOTO OOJIBIITMHCTBA JIUII.

WTtak, oTHOCHTEIbHOE MPaBO U aOCOTIOTHOE MPaBO, COCTABJIS-
I0LI[E CTPYKTYPY BEIIHOTO MPaBa, ONPeAEsAioT BelHOe PaBo
KaK Cy0'beKTHBHOE MPAaBO JIMIA HA 3AKOHHO MPUHA/1JIeKa-
Iy €My Belllb, 00ecneuYnBaIlee 3alUTy JAHHOTO Mpa-
Ba B OTHOLIEHMSIX ¢ TPEThbUMH JUIAMHU.

B Teopuu npaBa no 3ToMy 1oBojy UMEETCsl BeCbMa JIAKOHWY-
HOE Y B TO K€ BPEMS €MKO€E ONpPEJEICHUE BEIIHOIO MpaBa Kak
OTHOIIIEHME JIMIAa K BEIIY WIA OTHOLIEHUE MEXIY JIMIAMU IO
MOBOJTY Belu™.

Kpome BeliHOro mpaBa B CUCTEME TPAKAAHCKUX IPaB UMe-
eTcs 0053aTeJIbCTBEHHOE MPABO , SBJISIONICeCs TUHAMUIHON

2 Jlamwies A.H. K BOIPOCY 00 abCOMOTHOCTH BeIIHbIX MpaB // IuBunncTyecke
uccaenosanud. Bt 2. M., 2006. C. 447.

® Pese AT. K BOITPOCY 00 OTIpe/ieIeHNY PUHIINIIOB BEITHOTO MpaBa // AKTyaJIbHBIE
npo6IeMs! TpaxkaaHcKoro mpasa. Bem. 9. M., 2005. C. 250.



1 OoJiee aKTUBHOM YacThiO IPaKIaHCKOro mpapa. Takas olieHKa
00513aTeIL,CTBEHHOMY TIPaBY JIaHA B CUJTY TOTO, YTO OHO SIBIISIETCS
JBUTATEJIEM I'PakIAHCKOTO 000pOTa, 0OECTIEUNBAIOIIETO MOTHO-
1ieHHoe (byHKITMOHUPOBAHUE TOBAPHO-/ICHEXKHBIX OTHOIIICHUH B
oOl1EecTBe.

JI71s1 ocyIecTBaeHUsT BOCIIPOM3BOACTBEHHOTO IIMKJIA TPOIIec-
Chl OOpAIlleHHsI ¥ pacipe/ie/ieHns HeOOXOIMMO 00pasyIoT CJIOXK-
HYIO IIellb OTHOINIEHUH, KaXJJ0e 3BEHO KOTOPOM, YKa3bIBaloIlee
Ha TIOBEJICHUE OT/IENIbHBIX YYaCTHUKOB STUX MPOLIECCOB, MONY-
JaeT 00s3aTebCTBEHHOE MpaBoBoe odopmiieHne*. TIpaBoByio
(opMy aHHBIE OTHOIIIEHUS TPUOOPETAIOT B BUE CIICIIUATIBHOM,
CaMOCTOSITEJILHOW TPAaBOBOM KOHCTPYKIIMM — I'PakJIaHCKO-TIpa-
BOBOIO 00s13aTelibcTBa. [109TOMY 00513aTe/IbCTBEHHOE TTPABOOT-
HOIIIEHWE MOXHO PAacCMaTpPHBATh KaK CAMOCTOSITENLHOE 3BEHO
B OOIIEH IIery TOBAPHO-AEHEKHBIX OTHOIICHH, 00pa3yIonux
IpakJaHCKUI 000POT.

CyOcraHiueir 0053aTeIbCTBEHHOTO ITPABOOTHOIIICHHS SIBJISI-
eTCsl BOJISI JIMIIA HAa COBEpIIEHNEe IOPUANYECKN 3HAYMMBIX JeH-
CTBUI B HEJSAX YIOBJIETBOPEHUsI OMpenesieHHON MMYIIeCTBeH-
HOU MoTpeOHOCTH. [BHXKYIIEH CUJION TAaHHOTO Tpoliecca sIBIs-
eTCsl MPaBO JIMIIA HA YCTAHOBJICHHUE I'PaXIaHCKO-TTPABOBBIX OT-
HOIIICHWI B paMKaX TeX MPaBOBBIX KOHCTPYKIIUH, KOTOPbIE yCTa-
HOBJICHBI TPaXKJaHCKMM 3aKOHOIATEIbCTBOM. B mpaBoBom 3Ha-
YeHUH TOIO0OHOE MPaBO PAcCMATPUBAETCSl KakK CYOBbEKTUBHOE

4 Acknasuii C.H. OcHoBHbBIE BOITPOCH TEOPUH COIUATUCTHIECKOTO IPakJAHCKOTO
npasa. M., 2008. C. 591.



MpaBo JMla — cyobekra mpasa. [lostoMy oOs3aTeIbcTBEHHOE
NIPaBO MOJIEKUT PACCMOTPEHHIO KaK CYOBEKTUBHOE MPABO.
OtMeTuM, 4TO B 00SI3aTeNIbCTBE BCErJa MPUCYTCTBYIOT BE
CTOPOHBI KPEIUTOP U JAOKHUK, KOTOPbIE, KakK/Iblii B CBOEM MH-
Tepece, HaJ/ieNieHbl OIpeIeJIeHHbIMU CYOBEKTUBHBIMU MPaBaMU
Ha COBEPILIEHUE IOPUANYECKM 3HAYMMBIX JEUCTBUMA B paMKax
00513aTeIbCTBEHHOTO OTHOIIEeHHs1. [Ipu 3TOM Ha cTopoHe Kpeau-
TOpa WM JI0JDKHUKA MOTYT y4acTBOBATh OIHO WJIM OJJHOBPEMEH-
HO HECKOJBKO JIUII B cOOTBeTCTBUMU C 1. 21 T'K PO.
[MpennochiIKoN K peanm3anyu CyObeKTUBHOTO — 00s13aTelb-
CTBEHHOTO TpaBa SIBJISETCS MHTEPEC, BOSHUKAOIIMNA Y JIUIA B
OTHOIIIEHUH ONPeIeIEHHOTO UMYITIECTBEHHOTO O1ara, sIBJISIoIIe-
rocst 0ObeKTOM ero BHUMaHus1. [1posiBIisisi 3aMHTepecOBaHHOCTD
B NMPUOOPETEHUN UYXOT'O UMYIIIECTBA UM B OTUYK/IEHUH CBOE-
0 UMYIIIECTBA, JIUIIO 3apaHee BHIOMpaeT cede Mojieb OyIyIero
MIOBE/IEHN S B OTHOIIEHUSIX ¢ ApyriuMu uiiamu. CTpyKTypa aH-
HOW MOJIEJTM MOKET pacCMaTpyBaThCs B KAUECTBE IMTPABOBOM KOH-
CTPYKLIMH TOJILKO B TOM CJIy4ae, €CJIM B Hell cOepKaTcsl He TOJIb-
KO MpaBa, HO W 00s3aHHOCTH Juua. Hanpumep, oOsi3aHHOCTH
10 Mepeiaye Belly, oruiaTe UMYIIecTBa WM OKa3aHUIO YCIyT U
T.1. [Ipr 3TOM CYOBEKTUBHOE TIPABO JIMIIA B 00SI3aTEIbCTBEHHOM
OTHOIIICHUH JIOJKHO OBITH II€JIEBBIM, a/IPECHBIM, HaIEISIONIIM
€ro BO3MOKHOCTBIO BO3JIOJKEHHSI HA APYTOro yyacTHHUKA MPaBo-
OTHOIIIEHUSI 0OSI3aHHOCTH MO MCHOIHEHUIO ero yciaoBuil. Coot-
BETCTBEHHO OOSI3aHHOE JIMIIO, BCTYIAsl B MTPABOOTHOIIIEHHE, 3a-
BE/IOMO COIJIAIlIAeTCs ¢ IPaBaMM JPYyroro Juia, TEM CaMbIM Bbl-



pakasi CBOI0 TOTOBHOCTb K COOJTIOIEHUIO MMYIIIECTBEHHBIX MTPaB
apyroro nvia. B 1aHHOM ciydae rmpaBa OTHOTO YYacTHHUKA 00s1-
3aTesIbCTBA KOPPECIIOHAUPYIOTCS ¢ OOSI3aHHOCTSIMU JIPYTOro JIM-
na.

Koppecnonaupymoiiee cBOWCTBO B3aHMHBIX NPaB M
00513aHHOCTENl YYACTHHKOB TpPakJaHCKOro MPaBOOTHO-
IEeHUs yKa3bIBaeT Ha HX MPABOBYIO CBSA3b H B ONPe/IeJeH-
HOI1 CTeNneHH HA B3aUMO03aBHCUMOCTh B paMKaXx MPaBOOTHO-
mieHusi. MoXHO CKasaTh, YTO CHCTeMa IpaB OJJHOTO JIUIIA B Mpa-
BOOTHOIIIEHUN COOTHOCHUTCSI C CHCTeMOW OOs3aHHOCTEH JPYro-
ro JIMIA, T.€. 0053aHHOCTH BO3HUKAIOT OTHOCUTENIBHO YKe CyIe-
CTBYIOIIIMX TIPaB.

Takum 06pa3oM, MpaBa NePBUYHbI, 4 00SI3aHHOCTH BTO-
PUYHBI, MPOU3BOAHBI OT MpaB. [1o 3Toii mpuunHe 00s3aTeITh-
CTBEHHOE TIPaBO SABJISIETCS OTHOCHUTEJIBHBIM, TaK KaK OHO IPH-
MEHsIeTCSl B OTHOIIEHUH 3apaHee U3BECTHBIX JIUI] — YYaCTHUKOB
MIPABOOTHOIIICHUSI.

§ 2. OTHOIIEHNSA, peryJupyeMbie
rpakJaHCKUM IPaBoOM

D¢ dekTrBHOE pa3BUTHE IKOHOMHUKHU JIIOOOTO TrOCydapcTBa
BO MHOTOM 3aBUCHUT OT CTETIEHW Pa3BUTHS B OOIIECTBE TOBAp-
HO-JIEHEXKHbIX OTHOIICHUW, BO3HUKAIOIIUX IO TMOBOMY IMPOU3-
BOJICTBA, MepepacnpeaeeHus] U MoTpedaeHnus] MaTepraTbHbIX
Omar. JIlMHaMUKa pa3BUTUS AHHBIX OTHOIIEHUUN OOYCIOBJIEHA



IByMs1 (haKTOpaMU: ypOBHEM MOTpeOIeHrsT OOIIECTBOM MaTepu-
QJIBHBIX OJ1ar U HAJIMYKEM HeOOXOMMOTO MPABOMOPSIIKA, 00ec-
TICYMBAIOIIETO aJIEKBAaTHOE PETYJIMPOBAHUE TOBAPHO-JCHEKHBIX
OTHOIIIeHUH B oOmiecTBe. [Iporiecc mponu3BoiCTBa U niepepacipe-
JeJIeHUs] MaTepUaJIbHBIX OJiar TpeOyeT OT ero yJ4acTHUKOB yCTa-
HOBJICHUSI HEOOXOVIMBIX MMYIIECTBEHHBIX OTHOIIIEHWI IO T0-
BOJy TIOCTaBKM ChIPbsI, MAaTEPUAJIOB, OOOPYIOBAHUSI, OKa3aHUSs
OaHKOBCKUX, CTPaXOBbIX, TPAHCTIOPTHBIX U MTPOYUX BUIIOB YCIIYT
Y BBITIOJTHEHUsI paboT.

B nieniom maHHBIA TIporiecc 0Opa3yeT UMYIIeCTBEeHHBI 000-
POT, BKJIIOYAIOIIUE B ceOsl 1Ba BU/a OTHOIIICHUH.

[lepBbiii BUJ — 9TO HMYII[€CTBEHHbIE€ OTHOIIEHUSI, BO3HU-
Kallye MeK1y JUIaMM Mo NoBoay NpuodpeTeHus u uc-
M0JIL30BaHUs MaTepPUAJIbHBIX 0Jar .

Ko BTOpOMY BHJIy OTHOCSITCS JINYHBbIE HEUMYII[ECTBEHHbIE
YacTHONPABOBbIE OTHONIEHHUSI, HE CBSI3aHHbIE C MMYIIe-
cTBOM. Peub ujieT 0 HeOTUyK/IaeMbIX HeMaTepUaJIbHbIX OJlarax,
HETOCPEICTBEHHO CBSI3aHHBIX C JIMYHOCTBIO UX CO3/1aTesield, KO-
TOpPHIM HEOOXOOMMa IpaBoBasi oxpaHa. Hampumep, 310 aBTOp-
CKOE TIPaBo0, YeCTh, JOCTOMHCTBO WU JIEJI0OBAsT PEITyTallus Ipak-
J1aH, IPABO HA UMsl, TAlHY JITYHOM KU3HU U MPABO HA TEJIECHYIO
HETPUKOCHOBEHHOCTb.

Kaxaoe u3 yka3aHHBIX YaCTHOMPABOBBIX OTHOIICHUU SIBJISI-
eTCsl CaMOCTOSITENTBHBIM BHUJIOM HMMYIIECTBEHHBIX WM HEUMY-
IIIECTBEHHBIX OTHOIIIEHUH, 00JIa/IaloIie CBOCH CrielupUKOn 1
0COOEHHOCTBIO peasTn3aIiK, HeCMOTPsI Ha TPYIITIOBYIO OJTHOPO/I-



HOCTb 9TUX OTHOILIEHUM, TPEOYIOINX eIUHOro MOAX0Ia B MPaK-
THUYECKOU peam3anuu. EMMHOOOpa3ue B JAHHOM CITydae 3aKJIio-
YaeTcsl B IPUMEHEHUM €/IMHBbIX METO/IOB, CIIOCOOOB U MPUHIIM-
MIOB PEryJMpOBaHMs OINPEEICHHOW IPYIIbl YaCTHOIPABOBbIX
OTHOILIEHHIA, KOTOPBIE YCTAHABIMBAIOTCSI HOPMAMU I'PAKAAHCKO-
ro Ipasa.

Takum 00pazom, MpeMeTOM peryJMpoBaHus rpakJaH-
CKOro INnpaBa SIBJISKTCA YaCTHONPABOBbIe OTHONICHUA,
OCHOBHYIO YaCTh KOTOPBIX COCTABJISIIOT HMYIIIECTBEHHbIE
OTHOILIEHNsI, BO3HUKAIOIIUE MO MOBOAY NpuoOpeTeHHUs,
HCINOJIb30BaHNUs I PacNopsizKeHHsI UMYI[eCTBOM IyTeM
ero nepeaavyu B NOCTOSIHHOE WM BO BpeMEHHOe BJIaJIeHHe
JAPYromy JInLy.

O.A. KpacaBuMKOB oT™MeYaJ, YTO MOJ MPEAMETOM IIPABOBO-
IO PeryJupoBaHuUsl TOM WJIM MHOW OTPAC]H MpaBa MPUHSATO I0-
HUMaTh OMNPE/ETICHHYI0 COBOKYITHOCTb €IMHBIX B CBOEU CYIIIHO-
CTU U IPUPOJIe OOIIECTBEHHBIX OTHOIIEHH, KOTOPBIE PETYIIUpY-
I0TCS1 HOPMaMHU JIAaHHOM OTpaciii npaBa®’. 3aciykvBaeT BHUMA-
HUS TE3UC aBTOpa, 0OOCOONSIONINI Ty WM UHYIO OTPACIb Ipa-
Ba M0 NPEIMETY PEeryJupyeMblX OTHOLIeHUW. [IprMeHnTensHO
K TPaXJAHCKOMY IpaBy 3TO OAHOPOIHBIE MO CBOEU CYIIIHOCTH
00IIIeCTBeHHbBIE OTHOIIIEHU I, BOHHUKAIOIIHE O TMOBOAY TMepepac-
npe/ieieHs1 MaTepuallbHbIX Oyar Mex/ly YWIeHaMU IpakJaHCKO-
ro o6miectBa. COOTBETCTBEHHO MPU3HAKOM 000COOIEHUsSI HOPM
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IpaX/IaHCKOTO TIpaBa B €IWHYIO MPABOBYI0 OTPAC/b SBJISIOTCS
IPYIINOBOE POACTBO M E€IMHCTBO PETYIMPYEMBIX UMU OTHOIIIE-
HUH.

Kpurepusimu rpyroBoro pojacTBa YaCTHOIPABOBBIX OTHO-
IIIEHU SIBJISIIOTCS] aBBTOHOMUSI BOJIM M UMYIIIECTBEHHASI CAMOCTO-
SITEJIBHOCTh €r0 y4acTHUKOB. [Ipu 3TOM mocnegHuil Kputepuii
SBJIsIETCs 0a30BBIM, TO €CTh OMPEACTISAIONINM, TaK KaK B YaCTHO-
MPaBOBBIX OTHOIIEHUSIX ABTOHOMUSI BOJIM JIMIIA TIPOSIBIISIETCS B
OTHOILEHUU OIPE/IETIEHHOrO UMYIecTBa. B cBsA3M ¢ yeM uHTe-
pec K IMYIIEeCTBY U MOTPEOHOCTh B HEM OMPE/IENSIIOT BOJTIO JIMIIA
Ha COBEpIlIEHNE I0PUANYECKU 3HAYMMbIX JeUCTBUI B OTHOIIIEHUN
3Toro umyiiecrsa. Ho ajist coBepiiieHusi 3Tux JIeUCTBUN OAHOTO
JKeJIaHUSI U UHTepeca B UMYIIECTBE HEJIOCTATOUYHO, TAK Kak JIMIO
JOJDKHO JTUOO 001a1aTh COOCTBEHHBIM UIMYIIIECTBOM JJISI €TO UC-
MOJIb30BAHUSI B UMYILIECTBEHHOM 000pOTe, JIMOO UMETh MaTepu-
aJIbHYI0 BOBMOKHOCTb IMPUOOPETEHUSI UHTEPECYIOIIETO €ro UMY-
HIeCTBa y Jpyroro juia. Peanu3zaims yka3aHHbIX UMYILIECTBEH-
HBIX UTHTEPECOB OCYILIECTBIISIETCS ITyTEM BCTYILJICHUSI OJJHOTO JIH-
1[a B UMYIIIECTBEHHbIE OTHOIIIEHHUSI C APYTUM JIUILIOM, YTO SIBJISI-
€TCsl IPEeIMETOM I'PakJaHCKOr'o TpaBa.

Oo6mnactb rpakaanckoro npasa, ormeuan ['.®. [lepienesuy,
oTpeJiesIsieTCsT IByMs JTAHHBIMU: 1) YacTHBIE JIUIIA KaK CyObeK-
Thl OTHOIIIEHUS, 2) YaCTHBIM MHTEPEC KaK COIEP)KAHUE OTHOIIIE-
HUA*. OHAKO STUMU IaHHBIMU He McUepITbiBaeTCs chepa rpaxk-
JaHCKOro mpaBa, Tak Kak ['.®d. IllepiieHeBUY HE OTMETHI ellie
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OIMH CYIIECTBEHHBIN 3JIEMEHT I'PaKJAaHCKOTO MpaBa — OOBEKT
VMMYILIECTBEHHBIX OTHOILIEHUH, T.€. TO, HA YTO HAITPaBJICHbI BOJIS
Y MHTEPEC JIUIA — UMYILECTBO WK MHOE UMYIIIECTBEHHOE MPABO.

Takum 00pazom, IpakaaHCKO-TIPABOBbIE OTHOIIEHUSI, BO3HU-
Kalollle 10 MOBO/ly UMYILIECTBA, XapaKTEPU3YIOTCSI HUKECIELy-
IOIIMMH OTJIMYUTESIbHBIMU TPU3HAKAMH.

Bo-nepBbiX, OHU UMEIT YaCTHONMPABOBOM XapakKTep, Tak
KaK 0ObEKTOM ITUX OTHOIIEHUM SIBJISIETCS] UMYIIECTBO, IPUHA/-
Jiexariee ero yJacTHMKaM Ha MpaBe YacTHOH cOOCTBEHHO-
CTH.

Bo-BTOpBIX, OHM OCHOBAHBI HA AaBTOHOMN H BOJIM U PABHO-
NPaBUM €ro YYaCTHUKOB NMPHU ONpeeeHHN yCJOBHIl ncC-
MOJIHEHHsI ITUX OTHOLIEHMI. B 1aHHOM cilydae MOJHOCTBIO
MCKJTIOYAETCsT KaKOe-JIMOO0 BJIACTHO-TIOBEIUTEIbHOE OTHOIIICHHUE
OJTHOTO YYaCTHUKA B OTHOIIIeHUH Jipyroro. [Toatomy yactHompa-
BOBbIE OTHOIIIEHUsI B OOJIBIIIMHCTBE CBOEM OCHOBAHBI Ha JTUCIIO-
3UTMBHOM METO/IE ITPABOBOIO PEryIMPOBAHUS.

B-Tperbux, HenpeMeHHBIM | OOSI3aTeIbHBIM TPU3HAKOM
I'PaX/IaHCKO-IPABOBbIX OTHOIICHHWI SIBJISIETCS HUMYHIEeCTBEH-
Hasi 000C00JeHHOCTD JIMIA B OTHOIIEHUH TTPUHA[IEKAIIIETO
€My MMYIIECTBA, YTO IMO3BOJISIET JIMIYy PACHOPSIKATbCS UM IO
CBOEMY YCMOTPEHMIO M HECTH CaMOCTOATEJIbHYIO UMYILECTBEH-
HYI0O OTBETCTBEHHOCTb IO 00S13aTeIbCTBAM BCEM IPHHAJIJIEeKA-
MM €MY UMYILECTBOM.

B-4eTBepThIX, OHU ABJSKOTCS OTHOCHUTEJbHBIMH, T.€. BO3-
HUKAOIIUMU MEXKy ONPEIEICHHBIMA YYaCTHUKAMU STUX OTHO-



IIIEHWI T10 TIOBOAY NMPHOOpeTeHus, Tiepeaadnr, oOMeHa, Biaje-
HYSI, TIONIb30BAHUS WJIM MHOTO PACMOPSKEHHsT UMYIIECTBOM. B
OITpE/IEICHHBIX 3aKOHOM CITy4asiX TPakJaHCKO-TIPABOBbIE OTHO-
IIeHNs1, CBSI3aHHbIE ¢ IMYII[eCTBOM HMEIOT a0COJIIOTHBIN Xa-
PaKTep, YCTAaHABIMBAIOIIMIA 3alIpeT Ha HE3aKOHHOE BJIAJICHHUE,
TIOJIb30BAaHKE M PACTIOPSDKEHUE YYKUM UMYIIIECTBOM.

B-nsITBIX, TpaXk JaHCKO-TIPABOBbIE OTHOIIEHUS1, BOSHUKAIOIINE
10 MOBOJIy HMYIIIECTBAa, HNMEIOT 0053aTeJIbCTBEHHBII Xa-
paKTep 1 0a3upyl0OTCs Ha B3AMMHON OTBETCTBEHHOCTH yYaCTHU-
KOB 3THX OTHOIIEHUH YT mepeq OpyroM 3a Hajlekariee Hc-
NIOJIHEHHE TIPUHSATHIX Ha ceOst 00s13aTeNbCTB, a TakkKe 3a COOII0-
JeHMe JOTOBOPHBIX ITPaB U MHTEPECOB APYT JIpyra.

B-11ecThIX, rpaxJaHCKO-TIPABOBBIE OTHOIIEHWSI, BO3HUKAIO-
IIYe TI0 IOBO/Y MMYIIECTBA, B OOJBIIMHCTBE CBOEM HOCST BO3-
Me3IHbIIl XapaKTep U OCHOBaHbl Ha B3aUMHOM, T.€. BCTpEY-
HOM, MMYIIECTBEHHOM YIOBJIETBOPEHUHM YYACTHUKAMHU CBOWX
MaTepuabHbIX MOTPeOHOCTE. B HEKOTOPHIX Cllydasx UMyIle-
CTBEHHBIE OTHOIIIEHHS] HOCAT OE3BO3ME3IHbIA XapakTep, Koraa
JIMIIO TIPH TIepe/iade MMYINECTBA WM OKa3aHUM YCIyTH HE Tpe-
OyeT 3a 3TO IJIaTy WJIM MHOE BCTPEYHOE Y/IOBJIETBOPEHHE U JIeH-
cTByeT 6e3B03Me3HO. [IaHHbIe OTHOIIEHN S BO3HUKAIOT NIPH Ja-
PEHNH, BO MHOTHX CITy4asiX IPU HACJECTBE, TPH Mepeaave umy-
IecTBa B 0€3BO3ME3JHOE TIOJIb30BAaHKE U T.1I.

C TOuKM 3peHHsI IpeMeTa MPABOBOrO PETYIMPOBAHUS MY-
IIIECTBEHHBbIE OTHOIIEHUSI MOKHO pa3[euTh Ha JBE OCHOBHbBIC
KaTeropuu.



[lepBylo KaTeropuio COCTABJISIOT 00s3aTeIbCTBEHHBIE, a
MMEHHO OTHOCHTEJIbHbIE OTHOIIIEHHS, BOSHUKAIOIIME B CBSI3U C
000paYMBAEMOCTBIO IMYIIIECTBA ITyTEM Iepexoa OT OJJHOTO BJia-
JeTIblia K IPYTOMY.

BTopyto kateropuio coCTaBIsIiOT OTHOIIEHHS, BOZHUKAIOIIHE
B CBSI3W C 3aIIUTON MPUHAJISKAIIETO JIMIYy UMYIIECTBA, — 3TO
aOCOJTIOTHBIC OTHOIIIEHUSI MEkK/Ty COOCTBEHHHUKOM UMYIIIECTBA U
HEOrpaHWYEHHBIM KPYroM JIMIl MO TOBOAY 3aKOHHOH 3alllUThI
rpaBa COOCTBEHHOCTH.

Kpome Toro, BO3HUKAIOT OTHOIIIEHW S, CBSI3aHHBIE C COJIEpXKa-
HUEeM COOCTBEHHHMKOM TpPUHAJUIECKAIIEro eMy UMYyIecTBa (CT.
210 'K P®) u puckom ero ciayyaitroit rudenu (ct. 211 'K P®D).
[MocnenHsist rpynmna OTHOIIEHUWH sIBIISIETCS OCOOEHHOM, Oa3zupy-
IOIIENCS TOJIbKO Ha TIPABOBOM CBSI3M JIMIIA C UMYIIIECTBOM.

JlaHHBIE OTHOIIICHUS TOJTHOCTBIO MCKJIIOYAIOT MPUMEHEHUE K
HUM aJIMMUHUCTPATUBHBIX UM BJIACTHBIX METOJOB PEryJupoBa-
HUS1, HE OTHOCSIIIUXCSA K MPEeIMETy I'PakJaHCKOro MpaBa.

§ 3. HemmyniecTBeHHbIE OTHOIIEHNS,
peryJupyemMblie rpak/ilaHCKiuM NMPaBoM

HenmyiiecTBeHHbIE OTHOILUEHUSA COCTABJIAIOT BTOPYIO I'PYII-
Iy YaCTHOIIPABOBBIX OTHOIIEHU, PETYIMPYEMBIX I'PaXJAHCKUM
1paBoM. JIaHHBIE OTHOIIEHUS OTIMYAITCA OT UMYIIECTBEHHBIX
TEM, UTO, BO-TIEPBbIX, OHU BCEI/1A CBSA3aHBI C ONPE/IETIEHHOM JINY-
HOCTBIO, BCJIEICTBHE 3TOTO MX U HA3BIBAIOT JIMYHBIMU HEUMY-



IIECTBEHHBIMH OTHOIIICHUSIMU; BO-BTOPBIX, TAHHBIE OTHOIIICHUSI
CBSI3aHBI C MAaTePUAJIbHBIMU IIEHHOCTSIMH, T.€. C pe3y/IbTaTaMu
TBOPYECKOTO TPyJa KOHKPETHOTO JIMIIA, TOTOMY OHU PETYJIHPY-
I0TCSl HOPMaMHM TPk IAaHCKOTO TTpaBa.

JInuHble HEMMYIIIECTBEHHbBIE OTHOIIIEHUSI BO3HHUKAIOT BCEr/a
TIO0 MTOBOY OIPE/ICIEHHOTO Pe3y/bTaTa UHTEIEKTYaJIbHOTO TPY-
na. Hanipumep, npou3BeicHUsI JIMTepaTypbl WM UCKYCCTBA, Ha-
YUYHOE OTKpBITHE, pa3paboTKa MporpamMmbl JaHHBIX s DBM,
pa3padoTKa TOBAPHBIX 3HAKOB MJIM 3HAKOB OOCITYKMBAHHUS, ITPO-
MBIIIJICHHBIX 00pa3loB u T.1. HermocpeacTBEHHO WHTEIIEKTY-
QJIbHBIA TPY/] HE MaTepUATM30BaH, TaK KaK OH SIBJISIETCS TIPOIYK-
TOM MBICJIUTENILHOTO TIpoliecca. B 1aHHOM cityuae MaTepuain3y-
I0TCsI IPOM3BOJICTBEHHBIE TIPOLIECCHI CO3/IaHMSI Pe3y/IbTaTOB MH-
TEJUIEKTYaJIbHOTO TPY/Ia IyTeM MPUMEHEHUS ChIPbsi 1 MaTepua-
JIOB JUTSI U3TOTOBJICHUS PE3Y/IbTaTOB UHTEIJIEKTYaJIbHOTO TPY/a.
Otciona M CKJIa/IbIBAIOTCS JINYHBbIE HEUMYILIECTBEHHbBIC, HO CBSI-
3aHHBbIE C UMYIIECTBOM OTHOIICHUS, BO3HUKAIOIINE B CBSI3U C
peanu3anyeil pe3yJbTaToB HHTEJUIEKTYyaIbHOTO TPY/Aa.

VHTeNeKTyabHbIi TPy SBJISIETCS HEOThEMJIEMOM YacThio
JIMYHOCTH W HE OTYYKJIAETCs, TIO3TOMY He SIBJISETCS OObeK-
TOM Tpa)kJaHCKOTO 00OpOTa M, COOTBETCTBEHHO IPEIMETOM
IPakIaHCKO-TIPABOBOTO peryIrupoBaHusi. IMEHHO TaHHBIN MPH-
3HAK XapaKTepu3yeT paccMaTpUBaeMble OTHOIIEHUS KaK JINYHbIC
HEeUMYIIIECTBEHHBIE, IIPeBpaIasi B MMYIIeCTBEHHbIE OTHOIICHUSI
TOJILKO Pe3yJIbTaThl MHTEJUICKTYAIbHOW AESTeIbHOCTH, T.€. KO-
HEUYHBIA MPOIYKT MBICIIMTEIBHOTO Mpoliecca, TPeOYIONHiA crie-



IIUAJILHOTO TIPABOBOTO PEKMMA U PEryTUpPOBaHMUSI.

HeoOxoaquMoCcTh B MPABOBOM  PETYJIMPOBAHUU  JIMUHBIX
HEMMYIIIECTBEHHBIX OTHOIIEHUI OOYCIIOBJIMBAETCS IByMS TIPU-
yrHamH. [lepBoil MpuUYMHON sABsIETCSA MOTPEOHOCTD JIUIIA — aB-
TOpa pe3yJibTaTa WHTEJUIEKTYaJIbHOM JICATEIbHOCTU B U3BJIEeUe-
HUM JJOXO/1a OT UCTIONIb30BAHUS JAHHOT'O pe3ybTaTa IyTeM Mepe-
Jla4yM €ro B MOJIb30BAHUE JIPYTUM JIMLIAM, UHBIMU CJIOBAMHU, TIepe-
Ja4ydl B TPakJAaHCKUII 000poT. BTOpoil mpuurHON sIBIsIeTCS MO-
TpeOHOCTh AaBTOPA MHTEJUIEKTYAJILHOTO PEIIeHNsT WU N300peTe-
HUS B UX 3alUTE, T.€. IPABOBOI OXpaHe CleUaIbHBIMU IOPUIN-
yeckumu cpenctBamu. [logoOHast mpaBoBasi oxpaHa HEOOXO/Iu-
Ma J1JIs 3aIUThl UCKJTIOUMTESIbHOTO MTpaBa aBTopa Ha M300peTeH-
HOE UM MPOU3BEICHUE WITU MHTEIIEKTyaIbHOE PEIlIeHHe B IIENIsIX
pacnopsiKeHusT OObEKTaAMU WHTEJUICKTYaJIbHOW COOCTBEHHOCTH
110 CBOEMY YCMOTPEHHUIO.

HckmounTenbHOe MpaBo SIBJSETCS 0COOBIM U CTIEIAIbHBIM
9JIEMEHTOM I'PaKIAHCKOTO MPaBa, MPUMEHSIEMBIM TOJIBKO B JINY-
HBIX HEMMYIIECTBEHHBIX OTHOIIEHUSIX, HO CBSI3aHHBIX C UMY-
1eCTBOM. VIMEHHO MCKJIIOUMTENbHOE MPaBO KaK IOpUAMYecKas
KaTeropus MpuaaeT HEMMYIIECTBEHHBIM OTHOILEHUSIM UMYIIe-
CTBEHHBIH, T.€. CTOUMOCTHOM M TOBAPHO-JICHEKHBI XapakTep,
KOTOPBIN OTpeessieTCsl CTENeHbl0 HaIOOHOCTH U MOTPEOHOCTH
JIpyrumu juiamu. VckmounTebHOe TPaBO BO3HUKACT Y JIMIIA
C MOMEHTa MaTepuaiu3aliii UM UHTEJUIEKTYaJIbHOTO PelleHusl.
OnHaKo OOBEKTOM IpaXJaHCKO-TTPABOBBIX OTHOIIEHUN HCKJIIO-
YUTEIbHOE MPABO CTAHOBUTCS MO (PakTy MPU3HAHUS €rO TaKo-



BBIM B IyOJIMYHOM TMOPSIJIKE, & UMEHHO TIOCIIe TOCYIapCTBEHHON
pEerucTpaly aBTOPCKOro MpaBa Ha MPOU3BEJCHUE JIUTEPATYPhl,
MCKYCCTBA, HAyYHOTO N300PETEHHUS U T.]I.

HecMmoTpst Ha TO YTO MCKIIIOUMTENILHOE MPABO HE OTHOCUTCS
K MUMYIIECTBY, TEM HE MEHEe OHO SIBJISIETCS MPEIMETOM Ipax-
JAaHCKO-TIPAaBOBOTO PETYJIMPOBAHHUS B KauecTBE OOBEKTa MPaBo-
BOI OXpaHbl OT MOCATaTeIbCTBA CO CTOPOHBI APYrux L. [laH-
Hasl MpaBoOBasi OXpaHa sIBJsieTCs] aOCOMIOTHOM, TaK KakK pacrpo-
CTpaHsIETCs Ha BCEX JIULI, MOCATAIOIIUX Ha YYXKOE UCKITIOUUTEb-
HOE ITPaBo.

JIuHble HEMMYIIECTBEHHBIE OTHOIIEHH S, CBSI3aHHbIE C UMY-
IIECTBOM, HE TOJIbKO MOPOK/IAI0T a0COMIOTHBIE 00513aTeIbCTBEH-
Hbl€ OTHOIIEHHSI, YCTAHABJIMBAIOIINE 3alPET HA HE3aKOHHOE UC-
NOJIb30BaHNE OOBEKTOB HMCKJIIOUMTENbHBIX TPaB, OHU SIBJISIOT-
Csl TAK)KE MPEIMETOM OTHOCUTEIbHBIX 0053aTEeJIbCTBEHHBIX OT-
HoteHuit. B mocneanem ciyvae peub uaet 00 OTHOIIEHUSIX, BO3-
HUKAOIIUX MEXy aBTOPOM — OOJa/iaTeieM MCKTIOUUTETbHBIX
1paB U APYTMMH JIMIIAMU 10 OBOJY BPEMEHHOI'O HCMOJIb30Ba-
HUS1 00bEKTa UCKJIIOYUTEIBHBIX MTPaB, HAPUMED MTPOU3BEACHUS
JIMTEPATypbl, UCKYCCTBA, MPOMBIITUIEHHOTO 00pasiia, TOBAPHOTO
3HAKa WJIM 3HaKa OOCTYXKMBaHUS U T.J1. Mexay yKa3aHHBIMU JIH-
[JaMH{ BO3HUKAIOT B3aMMHBIE KOPPECTIOHIMPYIOIIUE TpaBa u 00si-
3aHHOCTH, CBSI3aHHbIE, C OTHON CTOPOHBI, C Niepeiayeil aBTopoM
pa3peleHns WK MMCbMEHHOI'O COITIacsl HA BPEMEHHOE UCIIONb-
30BaHUE ABTOPCKUX MPaB APYroMy JIMILY Ha ONPeJeSIEHHbIX YCIIO-
BUSIX, C JIPYroi CTOPOHBI, BPEMEHHBII 0JIb30BaTEIb TPUHUMA-



eT Ha ce0s1 00s13aTeNIbCTBO IO BHITIOIHEHUIO YCIIOBU U TIOPSIIKA
UCTIOJIb30BaHM S OOBEKTa UCKJTIOYUTETHHBIX TIpaB. JJaHHbIE OTHO-
IIEHUsI MOTYT OBITh KaK BO3ME3THBIMU, TaK M O€3BO3ME3/IHbIMU.

[TpaBoBOI1 3amUTHl M OXpaHbl TPEOYIOT HE TOJBKO JIMUHBIE
HEMMYIIIECTBEHHBIE OTHOIIIEHU 1, HETTOCPEICTBEHHO CBSI3aHHBIE C
VMMYILIECTBOM, HO Y MHbIE JINYHbIE HEMMYIIECTBEHHBIE OTHOIIIE-
HUSI, HO HE CBSI3aHHBIE C UMYILIECTBOM. DTO OTHOIIEHUS MO 3a-
IMTE HEOTACIMMBIX OT JUYHOCTH JKU3HEHHBIX Oyar, Harpumep
KW3Hb, 3I0POBbE, Y€CTh, JOCTOMHCTBO, JOOpOE MM, JIeIOBast
penyTaius, JIM4yHasg TalkHa U T.4. B rpaxkaaHCKOM MpaBe JaH-
Hble XU3HEHHbIe OJ1ara IMEeHYIOTCSI KaKk HeMaTepHasibHble OJiara,
ornpe/esieHHbIE U pEryaupyemMble crieliuaibHou riaBoi — 1. § 'K
PO.

[IpenmeTom rpaxaaHCKO-IIPaBOrO PEryIvMpoOBaHUs HEMaTe-
pUATbHBIX OJIar ABJISETCS UX NPABOBas 3allUTa B TeX CIIydasx U
npejesnax, B KaKUX UCIOMb30BaHKME CIIOCOOOB 3aIUTHI TPaKJaH-
CKMX IpaB BBITEKAET M3 CYIIECTBA HAPYIIIEHHOTO HeMaTepuaib-
HOTO IpaBa ¥ XapaKkTepa MOCJIEACTBANA 3TOrO HApYIICHUS.

[MepedeHb cIOCOOOB 3aIIUTHI T'PAKAAHCKUX MPAB YCTAHOBJICH
cT. 12 'K P®, corytacHO KOTOpO# /151 3alIIUThl HEMaTepyaibHbIX
6J1ar MOTYT MPUMEHSATHCS TPAKTUIECKH BCE TPETyCMOTPEHHbIE
nanHo Hopmon ['K P® criocoObl 3amuThl, 32 UCKITIOYEHUEM TeX
Coco00B, KOTOPbIE MOJIekKAT MPUMEHEHHIO CIIeTIUATIBHO IS 3a-
IIUTHI TIPAB YYaCTHUKOB 0OS3aTeIbCTBEHHBIX MMYIIIECTBEHHbBIX
OTHOIIIEHU.

[IpakTryeckas peann3aiys IPaBOBOM 3allMThl HEMATEPUalb-



HBIX TPaB OCYILECTBIISETCA B CyIeOHOM MOPSIIKE MyTeM BOC-
CTaHOBJIEHUS JOOPOro UMeHH, TpeOOBAHMS MTPEKpaIeHus Iei-
CTBU, HAPYILAOIIKX JIMYHYIO TaliHY WM MHOE JIMYHOCTHOE OJ1a-
ro, a Tak:xe TpeOOBaHUS KOMIIEHCALIMA MOPAJIbHOIO Bpea.
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I'naBa 3. MeToa 1 MeTO10JI0THS
rpa:kJaHCKoro npaBa

§ 1. OcoOGeHHOCTH METO/1a IPaKIaHCKO-
MPaBOBOI0 PeryJupoBaHUs

OOGnacTh MpUMEHEHUsI TPAKAAHCKOrO MpaBa pacHpoCTpaHs-
eTcs Ha UMYIIECTBeHHYIO cepy OOIeCTBEHHBIX OTHOIICHUH,
UMEIOIMX SKOHOMUYECKOe COJepKaHUe U BO3HUKAIOIIUX B OC-
HOBHOM II0 NTOBOJY TOBapooOopoTa B odiiectse. OCOOEHHOCTh
JaHHBIX OTHOIIEHUH TPeOyeT CIeNUaIbHOIO U CaMOCTOSTENTbHO-
ro MeXaHU3Ma MPABOBOTO PETYIMPOBaHMS, OA3MPYIOIErocs Ha
000CO0JIEHHO cUCTEMe HOPM TPaBa, BbIAEIEHHON B CAMOCTOSI-
TEJIbHYIO [IPABOBYIO OTPACIb.

Takum 06pa3oM, HEOOXOAUMOCTh B 000COOIEHUH ITPABOBOTO
PEryJMpOBaHus1 UMYLIECTBEHHBIX OTHOLIEHUH MPeoTpeeseT-
¢4 ceur(pPUKON ITUX OTHOUIEHUN, XapAKTEPU3YIOLLENCS SKOHO-
MHUYECKUM COZIEP)KaHUEM U Pa3InyMeM 10 CyObEeKTHOMY COCTa-
BY YYaCTHHMKOB 3THX OTHOILIEHUH, a TAaKXkKe OCOOEHHOCTBIO MPU-
oOpeTeHrsI ¥ TIpeKpalieHus MmpaBa COOCTBEHHOCTH, U APYTUMH
aCIMeKTaMU YaCTHOIIPABOBBIX OTHOIIEHUIA.

CucreMHOe 1 eJMHOOOPa3HOEe PErylMpoBaHUE ITUX OTHOILLIE-
HUI1 BO3MOKHO IIyTEM KX IPaBOBOW pErIAaMEHTALMU B CIIELM-
QJIbHBIX HOpPMax IpaJIaHCKOTO 3aKOHOJATENIbCTBA, YCTAHABIIM-



BAIOIIUX IMPABOBYIO KOHCTPYKIIHIO OIPeAeIeHHOrO UMYIIeCTBEH-
HOT'O MPABOOTHOIIIEHUS U OMPEEIISIONIMX MOJEIb BOZMOKHOTO
MOBEJICHUSI YUYACTHUKOB JAHHOTo oTHoieHus. [Ipu atom HOp-
Ma Tpa’kJIaHCKOTO IMpaBa He SBJsETCS CyOCTaHIMEeHW TpakJaH-
CKO-TIPAaBOBOTO OTHOIIIEHUsI, PABHO KaK He SIBJISETCS IPEIo-
CBUIKOH 7151 €ro BO3HUKHOBeHUs1. [IpaBoBasi Hopma yKa3biBaeT
MyTh U CHOCOO peasin3alliy MPe/ronaraéMoro K yCTaHOBJICHUIO
I'pakJaHCKO-TIPAaBOBOTO OTHOIIICHHUSI.

VICTOUHUKOM BO3HHMKHOBEHHUsS PacCMaTpUBAEMOr0 IPaBOOT-
HOIIEHUSI SIBJISIETCS BOJISI M MMYIIECTBEHHBINI MHTEpEC JIMIIA —
CyOBeKTa TipaBa, MoOYKAAIOIIHe er0 K COBEPIIEHUI0 aKTUBHBIX
JEVCTBUI IO YCTAHOBJIEHUIO T'PaXJAHCKO-TIPABOBOIO OTHOIIIE-
Hus. [Ipu 5TOM BONsA sBIsieTcss aOCTPAaKTHOM KaTeropuew, Io-
9TOMY He BJle4eT 32 cOOOW BO3HUKHOBEHHE I0PUINIeCKUX (hak-
TOB, MOJIEKAIINX PETYJIMPOBAHUIO UICTOYHUKAMHU I'PAKIAHCKOTO
npaBa. Boss Bcero b BO3/IEHCTBYET HAa CO3HAHUE CyObeKTa
1paBa U CHOCOOCTBYEeT BO3HUKHOBEHMIO I'PaXKJaHCKO-TIPABOBO-
ro 00513aTesIbCTBA, 4 TAKKE OTBETCTBEHHOCTH 34 €r0 HEHAIJIEKA-
11ee UCTIOTHEHUE, UTO SIBJISIETCS TIPEAMETOM MIPABOBOT'O PEryiu-
poBaHus1. B JaHHOM cllyyae MCTOUHUKOM BO3HUKHOBEHUS TAKMX
IOpUINUYECKUX (haKTOB, KaK 00s3aTeIbCTBO U OTBETCTBEHHOCTh
3a ero HeHaJjIesKallee UCTIOTHEHUE, SIBJISIIOTCS IOPUANYECKHY 3Ha-
YUMBbIe IENCTBUS CyObEeKTa IpakJaHCKOTO MpaBa.

WTak, mpeamochbLIKOil BO3HHUKHOBEHHS HOPHIHYECKH
3HAYUMBbIX JIEMCTBUI M0 YCTAHOBJEHHIO YaCTHONPABOBO-
ro OTHOIIEHUS SIBJSAIOTCS BOJSI U MMYIIECTBEHHbI HH-



Tepec cy0beKTa rpakJaHCKOro npasa. A Cle/ICTBUEM JaH-
HBIX JIEMCTBUI SIBJISIETCSI YCTAHOBJICHME KOHKPETHOTO MPABO-
OTHOIIIEHU S, MPeyCMOTPEHHOr0 HOpMOIl npaBa. B pe3ynbrare
OCYILIECTBJISIOTCS IPABOBAsl MHTErpalUsl U CBSA3b MEXK]1y MPaBo-
OTHOILIEHHEM U HOPMOM IpakAaHCKoro npasa. Ecnu Bons, vH-
Tepec U JICHCTBHE JIUIIA SIBJISIOTCS MEMEHTaMH CyObeKTHBHOTO
npaBa, TO IPABOOTHOILIEHUE U HOPMa IpaBa SIBJISIIOTCS 1€MEH-
TaMu OObEKTUBHOTO TPaBa.

XapakTepHoii uyepTol 1000l HOPMBI MpaBa, UMEETCSI B BULY
HE3aBHCUMOCTb OT OTPAC/IEBOW MTPUHA/IJIEKHOCTH MpeIMeTa pe-
I'YJIMPYEMbIX OTHOILIEHUH, SIBJISIETCS €€ BO3JEICTBIE HA 9TU OT-
HOIIIEHUS Pa3IMYHBIMU TIPABOBBIMU CIIOCOOAMU U CPEACTBAMHU.
OcymiecTBisieTcs 3TO B LIEJSAX PEryJIMPOBaHUsI PA3IMYHOIO PoO-
712 TIPABOOTHOIIEHHI, BOHUKAIOIIMX B OOIIECTBE ITyTeM HOpMa-
TUBHOTO YCTAaHOBJICHHU I JJO3BOJICHUI MJIM 3alIPETOB Ha COBEpIIIe-
HUE I0PUJNYECKH 3HAYMMBIX JEUCTBUIL.

['paskgaHCKO€ MpaBO B 3TOM CMBICIIE HE SIBJISIETCS] UICKJIIOUEHU-
€M, HECMOTpPsI Ha CBOOOJy YCTAHOBJIEHHSI YaCTHOIIPABOBBIX OT-
HOIIIEHUii, TaK KaK MIMEHHO HOPMbI I'PaskAaHCKOro Mpasa Mpe-
OIpENENAIOT JUCTIO3UTUBHBII METO/I IPABOBOTO PETYIMPOBAHUS
JAHHBIX OTHOUIEHUW. YUUTHIBAsI, YTO OCHOBHBIMU MPUHIUIIAMU
IPakIaHCKOTO IpaBa SIBJIAIOTCS: aBTOHOMMS BOJM, PABEHCTBO
CTOpPOH, CBOOO/IA NEWCTBUI MPU PACHOPSKEHUH COOCTBEHHBIM
MMYIIECTBOM, PEryJIMpOBaHUE YACTHOIPABOBBIX MMYILIECTBEH-
HBIX OTHOIIEHUI JOIKHO OCYIIECTBIISATHCS MyTEM IPUMEHEHUS
CMEUMATIBHOIO — JUCIIO3UTUBHOTO METOAA IIPABOBOI'O PETYJIMPO-



BaHUs, YYUTHIBAIOLIEr0 OCOOEHHOCTH I'PaXJaHCKOTO MpaBa.

MeToa npaBoBOro peryJinMpoBaHusl — BO3/1elICTBHE Ha
onpe/eJieHHYI0 T'PyNIy OOI[eCTBEHHBIX OTHOIIEHHH IO-
CPeJICTBOM CHelHAJIbHBIX NPHEMOB HX PeryJupoBaHus,
YCTAHOBJICHHBIX HOPMaMH CHeIMAJIbHOI OTPacJiM NIPaBa.
CoOTBETCTBEHHO METOJ MPABOBOIO PEryJMPOBaHUs I'PakIaH-
CKO-TIPaBOBbIX OTHOLIEHUI ONpeesisieTcs HopMaMu TpaxkIaH-
CKOTO ITpaBa, yCTaHABJIMBAIOIMMHU ITPUEMBI, CIIOCOOBI U CPEICTBA
pEeryIMpoBaHusl YaCTHOIPABOBBIX OTHOILIIEHHH.

OCOOEHHOCTBI0O METOAA TPABOBOTO PETYIMPOBAHUS TPaXK-
JAHCKO-TIPABOBbIX OTHOIIEHWIA SIBJISIETCSl TPU3HAHKUE PaBEHCTBA
YUYaCTHUKOB PETYJIMPYEMBIX UM OTHOLIEHHI, HEITPUKOCHOBEHHO-
CTH COOCTBEHHOCTH M cBOOOmb morosopa (cr. 1 'K P®). Ilo-
9TOMY IJIABHOM XapaKTEpHOM YEPTOM METOAA PeryJIvupOBaHMSA
TPk JAaHCKO-TIPABOBBIX OTHOIIEHUH SIBJISIETCS OOECIIEUeHUE ero
YYaCTHMKaM HE3aBUCUMOCTU M PaBEHCTBA B MX IPAaBOBOM IIO-
JIO)KEHUH, YTO JOCTUTAETCS MyTeM MPEeJOCTaBJIeHUs] UM IpaBa
BHIOOpA JIEVCTBUI TIO PACHOPSDKEHUI0 UMYIIIECTBOM WJIM MHBI-
MU MMYILECTBEHHBIMM IIPAaBaMU CBOEH BOJIEH, T.€. MO CBOEMY
YCMOTPEHMIO. DTO M €CThb OCHOBHOE MPEMMYLIECTBO I'paJaH-
CKOTO IpaBa Mpy PeryIMpOBaHMH YaCTHOIPABOBBIX OTHOIIIEHHUH,
a IMEHHO ITyTeM JIO3BOJICHHSI BBIOOPa HEOOXOAMMOM MOJIEITH TIO-
BeJ/IeHM s B TPABOOTHOILIEHUH, YTO OMPEIEIISIET XapakTep AMCII0-
3UTHBHOI0 MeTOJa peryinpoBanus . B ommuue ot myonny-
HOTO MpaBa, OCHOBAHHOTO HAa OTHOIIEHUSIX BJIACTU U MOJYMHE-
HUS IIyTeM BBEICHUS 3allpeTa Ha COBEPLIEHUE 3apaHee olpe/e-



JIEHHBIX JIECTBUM, B TPakIaHCKOM IIpaBe, HAITPOTHUB, OCHOBHbI-
MU CrIOCOOAMU PEeryIMPOBaHUS SBJISIOTCS PABEHCTBO M CBOOO/IA
JIeVICTBUI B TpeJiesiax, YCTAaHOBJICHHBIX 3aKOHOM, a He aJIMUHU-
CTPUPOBAHUE U 3aIIPEThI.

Takum 06pa3oM, 0CHOBOMOJIArAIOIINM KPpUTEPHUEM MeTO-
Jla TPakJaHCKO-NMPABOBOr0 PeryjupoBaHHsI YacTHOMpPA-
BOBBIX OTHOIIEHUH SIBJISIETCS JUCHO3UTUBHOCTD , peaJjiu-
3yeMasi MyTeM YCTAHOBJEHHSI B HOPMAaX Ipa’kJaHCKOro
npaBa J103BOJIEHHIT HA OCyIIeCTBJIEHHE JUI[OM IOpHInYe-
CKH 3HAQYMMBIX JIefiCTBMI MO0 CBOEMY YCMOTPEHHIO, T.€.
CcBoOell BoJIeH M B CBOeM HMYIIIECTBEHHOM HHTepece .

Jlpyroii 0COOEGHHOCTBIO METOMa I'PaXKJaHCKO-TIPAaBOBOTO pe-
T'YJIMPOBAHUS SIBJISICTCS HOPMATUBHOE YCTAHOBJIGHUE MTPUHIIMTIA
paBEHCTBA MTPABOBOT'O MOJIOKEHN S yYACTHUKOB JAHHBIX OTHOIIIE-
HUI, 63 KaKUX-THO00 MPEenMYIIeCTB U JOMUHUPOBAHUST OJJHOTO
y4yacTHHMKa HaJ ApyruM. JlaHHbIA METO TO3BOJISAET YYaCTHUKAM
UMYIIECTBEHHBIX OTHOIICHUI MPOTUBOMOCTABIIATD ITPABO OTHOM
CTOPOHBI 00SI3aHHOCTH Jpyror M HaoOopot. Kpome Toro, pas-
HOIIPaBUE B JIAHHOM CJTy4yae MPOSIBJISIETCS] HE TOJIBKO B PaBHOM
TMOJIOKEHUM YYACTHUKOB MPABOOTHOIIIEHUS, HO TaKKe B BBIOO-
pe CIocoOOB M CPECTB MPABOBOM 3aIlIUTH B CIIy4yasiX BbIsBJIE-
HUSI HApYIIeHUs] CYOBEKTUBHBIX TIPaB JIIOOOTO YUYACTHUKA UMY-
IIIECTBEHHOT'O OTHOIIIEHUS. 3/1eCh UMEETCS B BULY PABHOE IPABO
Ha CyJeOHYIO 3allIUTy ¥ PaBHOE IMPOIECCYaIbHOE TOOKEHUE B
CyneOHOM criope.



§ 2. JIuCO3UTHBHBIN U MMIIEPATHUBHbIH
CIoco0bl PeryJinpoBaHus
rpakJaHCKO-NIPABOBbIX OTHOLIEHUI

['pa1aHCKO-TIPaBOBbIE OTHOIIEHUS PETyIUPYIOTCSI HOPMaMuU
IPakIaHCKOTO TpaBa, BO3JEHCTBYIOIIMMU HA TU OTHOIIECHUS
Pa3IMYHBIMU CIIOCOOAMH U CPEJCTBAMM.

Crnoco6 mpaBOBOrO BO3JEHCTBUS OTpakaeT OCOOEHHOCTb W
crienuKy OTpacaeBOl MPUHAIEKHOCTH PEryIUPYEMbIX HOP-
MaMH TpaBa OOIIeCTBEeHHBIX OTHOIIEHHH. OCOOEHHOCTBIO IPax-
JAHCKO-TIPABOBBIX OTHOIIEHUH SIBJISIIOTCSI PABHOIIPABUE U aBTO-
HOMMSI BOJIM €r0 YYaCTHUKOB, YTO M TPENOMpEeseT Croco0
MIPAaBOBOTO PEryJIMpPOBAaHUSI JAHHBIX OTHOILEHUM, TO €CTh BO3-
JEVICTBUSI HOPM IpaBa Ha 3TH oTHouleHus. Creuuduka rpax-
JAaHCKO-TIPABOBBIX OTHOINEHUI OMpenesseTcsl MpegMeToM JaH-
HBIX OTHOIIEHUH, TPEOYIOIIMM CHEUaIbHOTO Crocoda perynu-
POBaHMSI.

Crnioco0 peryampoBaHus TPakIaHCKO-TTPABOBBIX OTHOIIEHUI
OTpakaeT SKOHOMHUYECKYIO CYIIHOCTh MMYIIECTBEHHBIX OTHO-
IIEHW, TPEOYIONMX CHEeUATBLHBIX IPUEMOB BO3/ICHCTBIS HOPM
npaBa Ha IMOBEJEHUE YYACTHUKOB JIAaHHBIX OTHOIIeHUH. Eciu
y4ecTh, UTO YCJIOBUSI UMYILIECTBEHHBIX OTHOIIEHUNA OTpe/eNs-
I0TCSl 110 YCMOTPEHMIO CTOPOH, C YYETOM PAaBHOIIPABUS U aBTO-
HOMHHU HMX BOJIM, TO BIOJIHE OOBSICHUMO, YTO OOJbINAsl YacTh
JAHHBIX OTHOIIEHUI perynmpyeTcsi TUCTIO3UTUBHBIMU HOpMaMU



npaBa. Takum 0Opa3oM, crmoOco0 peryinpoBaHUs IpakIaH-
CKO-TIPaBOBBIX OTHOIIEHHI BO3/JECTBYeT HA XapaKTep
HOPM IPakJaHCKOro NMpasa, T.€. Ha NX JUCIO3UTHBHOCTH
WJIH IMIIEPATHBHOCTD.

[IprMeHeHre IUCHO3ZUTUBHOTO CIOCO0A  PEryJlMpOBaHUS
YaCTHOIPABOBBIX OTHOIIEHUI OOYCIOBJIEHO HEOOXOTUMOCTHIO
Pa3BUTHUS TOBAPHO-JEHEKHBIX PHIHOYHBIX OTHOIICHHIA, TPEOYIO-
IIUX CBOOOJIBI JIEWCTBHIA €ro y4aCcTHMKOB, YeM 0OecreunBaeT-
Cs1 S)KOHOMHUYECKOE Pa3BUTHE OOIIECTBA, a TAKKE PA3BUTHE UHU-
[IMATUBHI Y YIaCTHUKOB MMYIIIECTBEHHBIX OTHOIIeHUH. [ToaTomy
3a/1aueli MPaBOBOIO PEryJIMPOBAHUS UMYIIECTBEHHBIX OTHOIIIE-
HUI SIBJISIETCS Pa3BUTHE SKOHOMUYECKOW CBOOObI YUACTHUKOB
OTHOIICHUH ITyTEM YCTAaHOBJIEHHSI B HOPMaXx IpaBa JUCIIO3UTHB-
HOTO CrIoco0a peryIMpoBaHusI.

JIMCNIO3UTUBHOE PEryJMpPOBaHKE YACTHOIPABOBBIX OTHOIIIE-
HHI JIOJKHO OBITh COATAaHCUPOBAHHBIM, FAPMOHUYHO COYETAI0-
UM B ceOe, C OHOM CTOPOHBI, JIEMEHTHI CBOOO/bI JO3BOJICHU S,
C JIPyroil — 3JIeMEHTHl COOMIONEHHS YCTAHOBJICHHBIX HOPMaMU
IPaXIaHCKOTrO MpaBa JICWCTBHI B pAMKaX KOHKPETHBIX JJOTOBOP-
HBIX OTHOIIEHUH. JlocTUraercst 3To MmyTeM MpUMEHEHHs K JIaH-
HBIM OTHOIIEHHSM B MPEILYCMOTPEHHBIX 3aKOHOM CITyJasiX MM-
HIePAaTUBHBIX HOPM.

WmriepaTtvBHbINA CIOCOO peryIMpOBaHMsI TPk JaHCKO-TIPABO-
BBIX OTHOIIICHUI MPUMEHsIETCs] B OOJIbILeH CTETIeHN B UHCTUTY-
Tax 00sI3aTeIbCTBEHHOTO TPaBa, a AUCIIO3UTUBHBIE HOPMBI TIpe-
BAJIMPYIOT B chepe BEIHOrO MpaBa, BKIOYAs TPABO COOCTBEH-



HOCTH, YTO OOBsICHsIETCS CITeIM(PUKON 00s13aTeIbCTBEHHBIX OT-
HOILIEHUM, XapaKTepU3YIOLIMXCA TEM, YTO IpaBy OJHOIO JIMIA
MIPOTUBOCTOUT OOSI3aHHOCTh JJPYTrOro JIMIIA.

[TpaBoBOE MOSIOKEHUE YIACTHUKOB 00SI3aTeIbCTBEHHOIO OT-
HOIIIEHUS OTpeJeNisieT UX MPaBOCIIOCOOHOCTh, OOYCIOBIEHHYIO
PaBHOIIPABUEM, IO KOTOPOMY IPABO OJHOIO YYACTHUKA JTOJKHO
OrpaHWYUBATHCSI KOPPECTIOHIUPYIOIIUME OOSI3aHHOCTSAMH JIPY-
rOro y4acTHUKA OTHOIIIEHHsI, HO He TOJKHO 3aTPparuBarh ero 00-
111ee MPaBOBOE MOJIOKEHUE, YCTAHOBJIEHHOE 00513aTeIbCTBOM WJIH
HOpMaMHU I'paJAaHCKOTO MpaBa.

JIMCITIO3UTHBHBIN CIIOCOO PEryTMPOBAHUS TIPEIOCTABIISET JIH-
1IaM paBHbIE TpaBa Ha 3allUTy UMYIIECTBEHHBIX UHTEPECOB, B
TOM YHCJIE U B UCKOBOM Topsijike. OHAKO 1151 peceYeHu sl 3710-
yIoTpeOJieHHs TAaHHBIM TIPABOM 3aKOHOJATENTh ONPE/IeIIsieT Bpe-
MEHHbBIE PAMKHM JIJIl €r0 peajnu3alliy IyTeM YCTAaHOBJIEHUs Mpa-
BUJI MCUUCJIEHUsI CPOKOB MCKOBOW AaBHOCTH (1. 11 I'K P®).
JIro6oe orpaHnyeHue JUCIIO3UTUBHOCTHA MMITEPATUBHBIMU ITPEJI-
MYMCaHUSIMA HOPM I'PakIaHCKOTO 3aKOHOAATEIbCTBA HAIIPABJIEHO
npex/ie BCEro Ha cOAIAHCUPOBAHHOE COUETaHUE JIO3BOJICHUN B
I'PaX/IaHCKOM IpaBe C JIONYCTUMbIMU OIPaHUYEHUSIMU, YTO 103~
BOJISIET FAPMOHU30BaTh METOJ] IIPABOBOTO PETYIMPOBAHUS UMY-
IIECTBEHHBIX OTHOITICHUM.

Takum oOpa3oM, Mex/1y TUCIO3UTUBHBIMU U UMIIEPATUBHbI-
MU HOPMaMHM I'paIaHCKOTO TIpaBa CYIECTBYET B3aUMOCBS3b U B
oIpe/ieIeHHOM Mepe B3auM0o3aBUCUMOCTb. [Tomo6Hoe coueTanue
Pa3JIUYHBIX CIIOCOOOB PEryJIMpPOBAaHUST YACTHOIIPABOBBIX OTHO-



IIICHUH TTO3BOJISET YUYUTBIBATb UMYIICCTBCHHBIC NHTCPECHI BCEX
YYaCTHUKOB JAaHHBIX OTHOIJ_ICHI/II‘/JI, HUMCECTCA B BUY HE TOJIBKO
KPEOAUTOPOB, HO U NOJIZKHUKOB, PABHO KdK HE TOJIbBKO cOOCTBEH-
HUKOB, HO M1 MHBIX BJIAZICJIBIICB YYKOIO UMYIICCTBA, NUCIIOJIb3YIO-
MKYX €ro Ha 3aKOHHOM OCHOBAHHUU.

§ 3. MeTo0Ji0rus1 rpakIaHCKOr0 MpaBa

Vimy1iecTBeHHbIE OTHOIIEHUS SIBISIIOTCS MpeoOialaiouMu
B cpepe OOIIECTBEHHBIX OTHOIIEHUI, TaK KaK OHU OXBaTHIBAIOT
SKOHOMHYECKYIO M COLMATIBHYIO KM3Hb OOIIECTBA M TOCYAAPCTBA
B LIEJIOM.

Pa3BuTtre UMyIIeCTBEHHBIX OTHOIIIEHUI B OOIIECTBE 3aBUCHUT
OT JIByX (paKTOpPOB: a) CTENeHU aKTMBHOCTHU I'PaXJAHCKOTO 00-
mecTBa M 0) COBEPIIEHCTBA IPaXAAHCKOTO 3aKOHO/ATENIBCTBA.
[Tpuuem nepBbIii (haKTOp HAMPSAMYIO 3aBUCHUT OT BTOPOro (hak-
TOpa, TaK KaK MMYIIECTBEHHbIE OTHOIIEHUS YCTaHABIMBAIOTCS
U PEryvpylTcs MO MpaBWIaM WM MPUHIUIAM, YCTaHABIUBAe-
MBIM I'paXkJaHCKUM 3aKOHoAaTeabcTBaM. [loatomy Mexy dyact-
HOIIPaBOBBIMH, T.€. UMYIIIECTBEHHBIMU, OTHOIIIEHUSIMU U HOPMa-
MU I'pakAaHCKOTO MpaBa CYIIEeCTBYeT psiMasi U HeTIOCPEICTBEH-
Hasl B3aMMOCBSI3b U B3aMMO3aBHCUMOCTD B MPOIECCE UX peasiv-
3auuu. [Ipy 3TOM HOpPMBI I'pakAAHCKOIO IpaBa CYIIECTBEHHO
BJIMSIIOT HA Pa3BUTHE UMYIIECTBEHHBIX OTHOIIICHUI B OOINECTBE
¥ CIIOCOOCTBYIOT COBEPIIIEHCTBOBAHUIO I'PAKJAHCKOTO 3aKOHO/A-
TeJIbCTBA JIJIs1 IPUBEACHUS €r0 B COOTBETCTBUE C BO3HUKAIOIIH-



MU B OOIIIECTBE YACTHOIPABOBBIMU OTHOIICHUSIMH.

Takum 0Opa3oM, HOPMBI TPaKAAHCKOTO MpaBa MpeIHa3Have-
HBI 1J151 TIOJTHOIIEHHOTO U BCEOOBEMITIONIETO PEeryJIMpPOBaHUs 00-
IIIECTBEHHBIX OTHOIIEHUI, BO3HUKAIOIIUX B Chepe IKOHOMHKH.
B 3TOM U 3aKJTI09aeTCSl OCHOBHAS 33/1a4a IIUBUIMCTUKU, KOTOPAst
000CO0JISIET OTACIBHBIE TPYIITHl MIMYIIECTBEHHBIX OTHOIICHUH B
CaMOCTOSITEJTbHbIE MTHCTUTYTHI IPAXKIAHCKOTO TIpaBa, Ope/Iesisis
UX MECTO M pOJib B OOIIEH CUCTeMe YaCTHOIPABOBBIX OTHOIIIE-
HUM.

CBs13b IrpaXkJJAHCKO-TIPABOBBIX MHCTUTYTOB C SKOHOMUKOW HE
yTpaurBaercss M B Tex ciydasx, ormevan C.M. AckHas3uii, KO-
I71a pa3BUTHE SKOHOMHMKH B JJAHHOW CHUCTEME OCYIIIECTBIISIETCS
B PallMOHAJILHOM ITPOIIECCe IOCYIAPCTBEHHOTO BO3/ICHCTBHS Ha
COOTBETCTBYIOIINE OTHOIIEHU S, KOT/Ia TOCYIapPCTBO, OCO3HAB Ha-
3peBIIe MOTPEOHOCTH CHCTEMBI, CO3[aeT HOBBIE SKOHOMHYE-
CKHWe SIBJICHUsI, UCTIONb3Ys IJIs 3TOrO0 MHOTOOOpa3HbIE METOMIbI
BO3/ICHCTBUSA, B TOM YKCJIe U METOJIbI ITPaBOBbIe*’.

[TpuHATHIO TOCYIaPCTBEHHBIMUA OpPraHAMU 3aKOHOJATETbHON
BJIaCTU HEOOXOIVMBIX M BOCTPEOOBAHHBIX OOIIECTBOM HOPM
IPaKIAHCKOTO TpaBa MPEIIecTBYeT UCCAeOBaHUe U HayYHOE
MO3HAHUE YACTHOIPABOBBIX, MMYIIIECTBEHHbIX OTHOIICHUH, CY-
IIECTBYIOMIMX B 0OOmmecTBe. DTO CrenyaibHas — HaydHas v T0-
3HaBaTeJIbHasI IeATEbHOCTD, UCCIEy0Ias SKOHOMUYECKHUe 3a-
KOHOMEPHOCTH B OOIIIECTBE, peryMpyeMble HOpMaMu IpaxkaaH-

" Ackmasuii C.M. OcHoBHBIE BOIIPOCH! TEOPUM COLMAIUCTUYECKOTO IPaXk JAHCKOTO
npasa. M., 2008. C. 100.



CKOTI'0 IIpaBa IyTeM NPUMEHEHUS CIIELMAJIbHBIX TPUHIIUIIOB, M-
TOJOB ¥ CIIOCOOOB PEryIMpOBaHUs, a TaKkKe CIeNUaIbHBIX Tpa-
BOBBIX TMOHSATHIA B OOJIACTH T'pakJaHCKOTO IpaBa, Hampumep:
cyOBEKT ITpaBa, OOBEKT MpaBa, BEIIHOE [TPaBO, JOTOBOPHOE Mpa-
BO U T.[I.

W3n0KeHHBIM TTOAXOA K MCCIENOBAHUIO BOIPOCOB BO3JEH-
CTBHS1 HOPM IPaKAAHCKOTO ITPaBa HA UMYLIECTBEHHBIE OTHOIIIE-
HMSI U HA00OPOT MPEACTaBIIsET COO0l METOAOJIOTHIO TPaXKIaH-
CKOTO MpaBa, MIMEIOIIYI0 CBOM CIIOCOOBI, CPeCTRa, e, 3aJa4n
Y IYTU UCCIIENOBaHUA. MEeTONOMOrMYeCcKn OAXO/, IPUMEHS-
€MBbII B MPOLIECCE UCCIIEOBAHUS T'PAKAAHCKOrO MPaBa, MO3BO-
JISIET BBIABJIATH 3aKOHOMEPHOCTH BO3HUKHOBEHUS U YCTaHOBJIE-
HUS UMYLLECTBEHHBIX OTHOLIEHUI, X Pa3BUTHE, a TAKKE UX CO-
OTBETCTBHE HOPMaM I'PakAAHCKOrO MpaBa. MeTononorniyecKum
MIOZIXOJ1 MTO3BOJISIET TaKXKe CUCTEMATU3MPOBATh NMYILIECTBEHHBIE
OTHOIIEHUS 110 BUAAM U UHCTUTYTaM JJisl IPUMEHEHUS K STUM
OTHOIIEHUSM CIIELMAIBHBIX IOPUANYECKUX MOHATUM U IPABO-
BbIX KOHCTPYKIIUH.

[IpakTueckass peanu3anusi METOAOJIOTMYECKOro Ipolecca
NIO3HAHMSA U UCCIIEA0BAHUS HOPM I'PaXXJAHCKOIO IpaBa U UMy-
IIECTBEHHBIX OTHOLIEHU B LIEJAX UX Pa3BUTHS OCYILECTBIISAET-
cA IyTEeM:

— cOopa nHGpOpMAaLIMU U CBEJEHUH O (PaKTUUECKU BO3HUKAIO-
IIMX B OOLIECTBE UMYILECTBEHHBIX OTHOIICHUSIX;

— BBISIBJIEHUS] NIPEATNIOCHIIOK W MPUYMH YCTAaHOBJIEHUS 3THX
OTHOIIIEHUI;



— BBISIBJICHUS ITPENIOCBUIOK /1JIsl BOBJIEYEHHUS B UMYIIIECTBEH-
HbIe OTHOIIICHUSI PA3JIMUHBIX CYOBEKTOB I'PaKIaHCKOTO IMpaBa —
IOPUINYECKUX U (PUBUYECKUX JIULL;

— BBISIBJIEHU I HAaNOoJIee paclpOCTPaHEHHBIX UMYIIIECTBEHHBIX
OTHOIIIEHU ¥ YaCTO NMPUMEHSIEMbIX HOPM TI'PaXk/IaHCKOTO MpaBa,
PAaBHO KaK BbISIBJIEHUE PEJIKO MPUMEHSIEMBIX HOPM I'PAKIAHCKO-
IO MpaBa, U YCTAHOBJIEHUS TIPUYUMH ITUX SBJICHUI;

— BBISIBJIEHUs HanOoJjiee TUIMMYHBIX ¥ HEOOXOAUMBIX CBOMCTB
MOBEJCHUS] YYACTHUKOB OMNPEJEJICHHON T'pyNIlbl UMYILECTBEH-
HBIX OTHOIIICHUU;

— WCCNIEIOBAHUS IOPUINYECKUX TIOHSITUM, WCTIONb3YeMbIX U
MPUMEHSIEMbIX B TPaXJAHCKOM 3aKOHOAATEIbCTBE, JNEHCTBYIO-
IIIeM Ha OIpeIeJICHHOM 3Tarle SKOHOMUYECKOTO Pa3BUTHS 00IIIe-
CTBa, JIJI BBISBJIEHUS HEOOXOAUMOCTH M3MEHEHHUsI WM BBEJE-
HUSI HOBBIX MIPABOBBIX MOHATHU B LIENSAX JAJIBHEHUIIIEro BOJIO-
IIMOHHOTO Pa3BUTHS UMYITIECTBEHHBIX OTHOIIICHHUI B OOIIECTBE.

Peanuzaius U3/I0KEHHBIX U IPYTUX METOJOJIOTMYECKUX 3a-
Jla4 rpakJaHCKOro Mpasa Mo3BOJISET:

a) OLIEHUBATh COCTOSIHUE I'PakJAHCKOTO 3aKOHO/IATEIbCTBA HA
MpeMeT €ro COOTBETCTBUSI WJIM HECOOTBETCTBUS CYIIECTBYIO-
MM B OOIIECTBE UMYIIIECTBEHHBIM OTHOIIICHHSIM;

0) BBISIBJIATH aKTyaJIbHBIE TIPABOBBIE TIPOOJIEMBI, CYITIECTBYIO-
1[1e B MEXaHUu3Me MTPaBOBOTO PEryTUPOBAHUS] UMYIIIECTBEHHBIX
OTHOILIEHUI;

B) pa3pabaThiBaTh HAYYHO-TIPAKTUUYECKHE PEKOMEH/IAIUH T10
COBEPIIEHCTBOBAHUIO T'PAXkIAHCKOIO 3aKOHOAATENIbCTBA.



N3noxeHHbIe CIIOCOObI MPUMEHEHHST METOIOJIOT U T'paX1aH-
CKOT'O TIpaBa B IIEJIOM OIPEESIIOT BEKTOP €ro pa3BUTHUS B 00-
niectse. [Ipu 3ToM 0JHOM U3 TPUOPUTETHBIX 3a/1a4 METOI0JIOTUU
I'paXx/IaHCKOTO TTpaBa SIBJISIETCS] HayYHbIN MOWCK MYTEN pa3BUTHUS
UMYIIIECTBEHHBIX OTHOIIIEHU B OOIIIECTBE.

JIuteparypa

Acknasuti C.H. OCHOBHBIE BOIIPOCH TEOPUM COLIMATIMCTHUYE-
CKOro rpaxaaHckoro npasa. M., 2008.

I'naBa 4. ®yHkuum, 3a4a494 U NPUHIUIIbI
POCCHIICKOI0 I'PakJaHCKOro npana

§ 1. ®yHKIMHU IPAaK/JAHCKOr0 MpaBa

['pasxpaHCKOE IMpaBO KaK CaMOCTOSATEIIbHASI OTPACIIb ITpaBa Xa-
PaKTEpU3YETCS PA3IMYHBIMU IIPABOBBIMYU KaTETOPUAMHU, A UMEH-
HO KakK Hay4Has KaTeropus, OTpacib IpaBa, CUCTEMA I'paxJaH-
CKOrO 3aKOHOJATEJbCTBA, CIENUAJIbHBII METOI MPAaBOBOTO pe-
T'YJIMPOBAHUS TPYIIITBl YACTHOIIPABOBBIX OTHOIIEHUH, MEXaHU3M
IIPABOBOIO PEryJIMpPOBAaHUSA I'PakIaHCKO-IIPABOBBIX OTHOLIEHUI
U T.1. OObeIMHSET JaHHbIE TPABOBbIE KATETOPUH MPEIMET pery-
JIMPYEMBIX I'PaXJIaHCKUM IPAaBOM OTHOIIEHUI — YaCTHOIPAaBO-
BbIE OTHOLICHUS.



YacTHOMpaBOBbIE OTHOIIEHUS SIBJISAIOTCS HauOosee pacrpo-
CTPaHEHHBIMU OOIIECTBEHHBIMHU OTHOILICHUSIMH, B KOTOpbIE BO-
BJIEYEHBI PAKTUUECKH BCe Tpak/iaHe U opuandeckue auna. [1o
3TOM IPUYMHE JaHHbIE OTHOILIEHU S TPEOYIOT 0COO0T0 MPaBOBOIO
NOPSJIKA, MPEAYCMaTPUBAIOILETO KOMILUIEKC I0PUANYECKUX MEP
IO MX PEryJIMPOBAHHUIO B paMKax ClEMaIbHON U CAaMOCTOSITE b~
HOW ITPAaBOBOM OTPAC/IU — I'PaXJAHCKOIO IpaBa, [NIABHOM (DyHK-
LMel KOTOPOTro SBJIAETCS PEryIMpPOBAaHUE YACTHOIIPABOBBIX OT-
HOUICHUH.

PeryasituBHas (pyHkmmsi rpax/JaaHncKoro npasa 3akJio-
YaeTcsl B YCTAHOBJICHUM B HOPMaXx I'PakAaHCKOTo IIpaBa OCHOBA-
HUIA BOBHUKHOBEHUSI I'PakIaHCKUX ITPaB U 00s13aHHOCTEN U Ipe-
JIEJIOB X OCYILIECTBJIEHU S, YTO MPAMO 3aKPEIUIeHO B CT. 8—10 .
2 I'K P®. B yactHocTh, B c1. 9 Kozekca onpenenieHo, 4To rpax-
JaHe M I0pUJMYECKUe JIMIA 0 CBOEMY YCMOTPEHHIO OCYIIEeCTB-
JIAI0T IPUHAUIeKAIINE UM TpakaaHckue rpasa. [Tpu sTom oTkas
rpak/iaH U IOPUINYECKUX JIML OT OCYLIECTBIEHUS ITPUHA/JIEKA-
IIMX UM MPaB HE BJIEYET NMPEKPALEHUs ITUX MIPaB, 32 UCKJII0YE-
HUEM CJTy4yaeB, IPEAyCMOTPEHHbBIX 3aKOHOM.

Kpowme Toro, perynaruBHas (pyHKLMs IpaxJaHCKOro Ipasa
CO3J1aeT MPABOBBIE YCIOBUS U MPENNOCHUIKU /111 HOPMaJIbHOTO
¥ HETIPEPHIBHOTO TOBAPHO-JEHEKHOTO 000pOoTa B OOIIIECTBE, J0-
CTUTaeMoro MyTeM HOPMATUBHOIO YCTAHOBJIEHHS €UHBIX Ipa-
BWJI U NPOLIEAYP MO OCYLIECTBJIEHUIO UMYIIIECTBEHHOIO 000pO-
Ta B oOmecTBe. OCHOBHBIMY MTPUHIMIIAMY OCYIIECTBIICHHS JaH-
HBIX TIPOLIEAYP SIBJISIIOTCS aBTOHOMMS BOJIM YYAaCTHUKOB I'pax-



JTAHCKO-TTPABOBBIX OTHOIIICHWI 1 CBOOO/IA B 3aKTIOUEHUH 1 OITpe-
JIEJIEHUH YCIIOBUM JIOTOBOPA.

Takum 00pa3oM, peryJasasTHBHAsA (PYHKIMS I'PaKTaHCKO-
ro nmpaBa oOecrieurBaeT HEMPePHIBHBIN UMYIIECTBEHHbI 000-
POT B OOIIIECTBE: MO3BOJISET YHOPSIOYUTH BOZHUKAIOIINE B 00-
HIECTBE T'PAXJAHCKO-ITPABOBBIE OTHOIIIEHUS; CUCTEMATU3UPYET
UX IO IPyIIaM U BUaM | T.I1.

JlJisi IOJTHOLEHHOW pealu3aliui TPakJaHCKO-TIPABOBBIX OT-
HOIIEHUI OJHOW PEryJsiTUBHON (DyHKIIMM MCTOYHMKOB IMpaBa
HE/I0CTATOYHO, TaK KaK CIeUr(PUKON TaHHBIX OTHOLICHHUU SIBJISI-
€TCsl aBTOHOMU I BOJIU U CBOOO/IA ICCTBUIA UX YYaCTHUKOB. [laH-
Has crierurka TpedyeT OT yUaCTHUKOB TPakJAHCKO-TIPABOBBIX
OTHOIICHHI IOOPOCOBECTHOT'O MOBEICHHS ITPH 3aKJTIOUEHUH, MC-
MOJIHEHWW U TIPEKpaIlieHUu! JIOTOBOpa, BKJII0YAsi JOOPOCOBECT-
HOE WCIIOJIHEHWEe TIPUHSATHIX Ha ceOs1 0053aTeIbCTB 10 JIOTOBO-
py. HopmMamu rpaxjaHcKoro rnpapa yCTaHOBJIEHBI CHIEIIUAJIbHBIE
MPaBUJIA, TPU3BIBAIOIINE CYOBEKTOB IMpaBa K HEAOMYIIEHHIO JIeH-
CTBUU [0 MPUYMHEHUIO BpeJa Jpyromy JIMILy; HaaJlexKaemy uc-
TIOJTHEHUIO CBOMX JIOTOBOPHBIX 0053aTEIbCTB; BO3MEIIIEHHIO ITPU-
YMHEHHOTO YOBbITKA WJIM UMYIIIECTBEHHOTO Bpela U BBHITIOTHSIO-
II[e€ UHbIE OXPaHUTEbHbIE (DYHKIIVH.

Takum 0Opa3oM, TSI TIOJTHOLIEHHOTO U 3(P(PEeKTUBHOTO pery-
JIMPOBAHUSI UMYIIECTBEHHBIX OTHOIIICHUI, BO3HUKAIOIINUX B 00-
IIECTBE, HAPSy C PEryJAsATUBHBIMU (PYHKIIMSIMU HOPMBI Tpax-
JAHCKOTO TIpaBa BHIMOJHSAIOT TaKke OXpaHUTeJbHbIe (PYHK-
MM, HE JIONYCKAIIKE U MPEAOTBPAIAIIINAE HAPYLIICHUE UMY-



HIECTBEHHBIX MPaB YYACTHUKAMHU TI'PAXJAHCKO-IIPABOBBIX OTHO-
HICHUM.

CocraBHOI Y4acTbI0 OXPAHHUTEJbHON (PYHKI[UM Ipa-
JAHCKOr0 NpaBa SIBJSETCA 3amUTHAsE (PYHKIMSI, KOTO-
past Hapsily ¢ IpO(PUIAKTUYECKUMH 33aJadyaMu MPeI0CTaBIIsIeT
YUYaCTHUKaM MMYIIECTBEHHBIX OTHOIIEHHUH MPaBa Ha CyAeOHYIO
3aluTy, 410 npsMo npegycmorpeHo cr. 11 'K P®, ycranas-
JIMBAIONIEW, YTO 3alUTY HAPYIIEHHBIX WM OCIIOPEHHBIX I'PaX-
JAHCKMX ITPaB OCYLIECTBIISIET B COOTBETCTBUU C MOJIBEJOMCTBEH-
HOCTBIO JI€J1, YCTAHOBJIEHHOW IPOLIECCYaJbHBIM 3aKOHOAATEb-
CTBOM, CY[, apOMTPaKHbIA CyJ WJIM TPETeUCKUi cyad. 3amura
IpaXJaHCKUX IPaB B aJIMUHUCTPATUBHOM MOPSAKE OCYIIECTB-
JISI€TCS JIMIIb B CIy4asiX, IPeAyCMOTPEHHBIX 3aKOHOM.

Ecin perynsituBHass (pyHKIMSI TpakJaHCKOIO IpaBa oOCy-
IIECTBJISIETCS MyTeM NMPUMEHEHUs] YYaCTHUKAMU MPaBOOTHOLIIE-
HUs1 HOPMBI I'PaXJIaHCKOI'O IpaBa, TO 3alluTHasA (PyHKUUs pea-
JIM3YETCsl MyTEM MPUBJIEUEHUs] OPraHOB IOCY/IapCTBEHHOM BJa-
CTH, B OCOOEHHOCTH CYy/IeOHOI BJIACTH, UTO YKa3bIBaeT Ha MyO-
JIMYHBIA XapakTep 3allUTHOM (PYHKLIMM TpakJaHCKOIO IpaBa.
NmenHo naHHas PyHKLIMS TUCHAIIMHUPYET YYACTHUKOB I'PaX-
JTAHCKOTO TIPaBOOTHOIIIEHUS 1 CITIOCOOCTBYET MPOSIBICHUIO J100-
POCOBECTHOCTH C UX CTOPOHBI MPH MCIOJIHEHUM MPUHATHIX HA
ce0s1 00513aTeNbCTB.

Kpome peryiassTMBHON M OXPaHUTEIbHON (DYHKIIMI IpakJaH-
CKO€ MTPABO BBIMIOJIHSET TAKKE KOOPANHHPYIOIIYIO (PYHKIIUIO
B CJIyyYasix, KOrJa I'pakJaHCKO-IPAaBOBblE OTHOILUEHUS PEryJIM-



PYIOTCSL pa3/IMUHBIMU TI0 OTPACIIEBON MPUHAJIEKHOCTA HOpMa-
MM TIpaBa, 00pa3ysi TeM CaMbIM KOMILIEKCHBIE OTHOLIEHHS. DTO
OaHKOBCKME, NHBECTUIIMOHHBIE, 3eMeJIbHbIe, CTPAXOBbIe CTPOU-
TeJIbHO-TIOZIPSI/IHBIE U APYTUE OTHOIIIEHUSI, B KOTOPBIX OJHUM U3
YUaCTHUKOB SIBJISIETCS JIMIIO, AESITETbHOCTh KOTOPOTO MOJICKUT
JIMLIEH3UPOBAHHUIO WJIM KOHTPOJIIO CO CTOPOHBI OPraHOB rocyAap-
CTBEHHOMU BJIACTU B 1IEJISIX MIPEJOTBPAILIEHUS C €r0 CTOPOHBI Ha-
PYIIEHU MMpaB NOTpeOuTeeH.

[Tpr 3TOM MyOIMYHBIA XapakTep MOJOOHBIX OTHOIIEHUN He
yMaJisieT UX YaCTHOIPABOBYIO TPUPOAY, KOHEYHOM 11EJIbI0 KOTO-
PBIX SIBJISIETCS YIOBJIETBOPEHNE UMYIIECTBEHHBIX OTPeOHOCTEN
JIM1I, BCTYMAIOUIMX B JaHHble OTHOIIeHus. KoopauHupyomas
(pyHKIIMS TpakIaHCKOTO TpaBa B JTAHHOM CIIy4yae BBHITIOJHSIET
00BbEIMHSIONIYIO POJIb ITyTEM TApMOHUYHOTO COYETAHUS M COOT-
HOIIIEHUS Pa3IMUHBIX TIO0 OTPACIEBON MPUHAIJIEKHOCTHU MPABO-
BBIX HOPM, PETYJIUPYIOIIUX KOMILUIEKCHble OTHOIIeHUs. C rpax-
JAHCKUMHU MTPABOOTHOIIIEHUSIMU COTPUKACAIOTCS HAJIOTOBbIE, Ta-
MOJKEHHbIE, TPYJIOBbIe ¥ MHbIE TTPABOOTHOIIEHUSI, B PE3y/IbTare
Yero BO3HUKAIOT KOMILIEKCHBIE PaBOBblE 0OPa30BaHUsI CO CBO-
el cnelinprKou B Kaxk 101 chepe SIKOHOMUUECKOH AesITeJIbHOCTH
oOrecTBa (B MPOMBIIUIEHHOCTH, CEJTILCKOM XO3SMCTBE, TOPrOB-
Jie, Ha TpaHcIopTe U T.1.). OJHaKO MIaBEHCTBYIOIYIO POJIb B HUX
BBITIOJTHSIOT HOPMBI TPaXKJAHCKOTO TIpaBa’®.

* Bracos A.A. I'paxpanckoe npaBo. O6mas yacts: Kypc nekrmii. M., 2008. C. 18.



§ 2. 3agaum rpaxkJIaHCKOro npasa

st 3(ppeKTUBHOTO Pa3BUTHUS SKOHOMUYECKUX M COIUAIIb-
HBIX chep rocyaapcTBa B yCIOBUSIX PHIHOUYHBIX OTHOILIEHUI BaX-
HOE 3HAYeHHEe MMEET MPABOBOM MEXaHW3M, PETryJupYIOIIUid 3TH
oTHoleHus. B poccuiickoM mpaBonopsiike, Kak ¥ BO MHOTHX
JPYTUX MUPOBBIX MPABOIMOPSIIKAX, PBIHOUHBIE OTHOIIIEHUS PETy-
JIMPYIOTCS CHIEIMAILHOM OTPACbIo — IPakAaHCKUM MIPaBOM, KO-
TOpasi pelaeT ABe OCHOBHbIE 33J]a4l — YACTHOTO U MyOIMYHOTO
Xapakrepa.

3ajauM YacTHOro XapakTepa pemalTcsA NMyTeM pas-
BUTHS H COBEPIIEHCTBOBAHUSI MHCTHUTYTa YaCTHOW €O0-
CTBEHHOCTH B I'PasKJaHCKOM IpaBe, B OCOOEHHOCTH ee (hopM
— KOJUISKTUBHOUW ¥ MHVBHUIYQJIbHOU coOcTBeHHOCTH. JlocTura-
€TCsI 3TO MyTEM MPOBO3IJIAIICHHUs] MPABOBBIX MPUHIUIIOB, Tpe-
3yMITIUI U TPAaBUJI B HOPMAaX I'PaxJaHCKOTO MpaBa, yCTaHABIIH-
BAIOIIUX COfIEpKaHUe, OCHOBaHUE MPUOOPETEHUSI U TpeKpale-
HUS IpaBa COOCTBEHHOCTH WM WHBIX BEIHBIX MpaB. Pa3zBuTne
WHCTUTYTa YaCTHOW COOCTBEHHOCTH BO MHOTOM 3aBUCHT OT CTe-
MIeHU pa3BUTHSI B OOIIECTBE PA3TUUHBIX 00SI3aTeIbCTBEHHBIX OT-
HOIIIEHUA, BO3HUKAIOIIUX IO MOBOY BJIaJAEHUSs, TOJIb30BAHUS U
pacnopsiKeHust 0ObEKTaM1 YaCTHON COOCTBEHHOCTH WJTH MTHBIMU
BEIIIHBIMU [TPaBaAMH.

Hanuuue B HOpMax rpa)[JaHCKOTO IMpaBa IIMPOKOTO CIIeK-
Tpa WHCTUTYTOB JIOTOBOPHBIX U APYTUX OOSI3aTEIbCTB SIBIISET-



cs1 OGraroaTHOM MOYBOM ISl Pa3BUTHUSI YaCTHOIIPABOBBIX UMY-
IIECTBEHHBIX OTHOLIEHUN W, KAK CJIEJCTBUE, PA3BUTUS TOBAPO-
OoOMEeHHBIX omepaiii B oOmecTse. B qanHOM mporiecce 3a1a-
Ya rpaJaHCKOro Ipasa 3aKJII04aeTcs B CO3JaHNU aJIeKBaTHOIO
MEXaHMU3Ma [PaBOBOrO PETyYJIMPOBAHUS UMYIIIECTBEHHBIX U JINY-
HBIX HEMMYIIIECTBEHHBIX OTHOIIEHHI B OOIIIECTBE ITyTeM HOpMa-
TUBHOI'O YCTAHOBJICHUS:

a) IPaBOBOT'O MOJIOKEHUS YYACTHUKOB I'PaskIaHCKOTro 000po-
Ta;

0) OCHOBaHMI BOZHMKHOBEHUS U MOPS/IKA pea3aliy mpa-
Ba COOCTBEHHOCTHU U APYTMX BEIIHBIX MPaB, a TAKXke MpaB Ha pe-
3yJIbTaThl UHTEJJIEKTYaJIbHOM JIEATEIBHOCTU U IIPUPABHEHHBIE K
HUM CpeJCTBa MHAVBUIYAJIU3ALNN;

B) IIPABOBOIO PETYJIMPOBAHUS IOTOBOPHBIX OTHOLIEHUH M
ApYrux 00s13aTeNNbCTB, OCHOBAHHBIX Ha PaBEHCTBE, aBTOHOMUU
BOJIM M UMYLIIECTBEHHOU CaMOCTOSITEJIbBHOCTH YYaCTHUKOB JIaH-
HBIX OTHOILIEHUIA.

C moMoIipi0 HOpM MYOMUYHOTO XapaKTepa PeIIaloTcsl TaKue
BONPOCHI, Kak (h)OPMUPOBAHUE U NTOCTPOEHUE HA TOCYAAPCTBEH-
HOM YPOBHE CUCTEMBI I'PakIAHCKOTO 3aKOHOJATENILCTBA, PETYJIM-
pyIoLLEN BCE SKOHOMUYECKHE, T.€. UMYILIECTBEHHbIE OTHOLLIEHU,
a TaKke JIMYHbIe HEMMYIIIECTBEHHbIE OTHOIIIEHUS B OOIIECTBE.

['pakaaHckoe MpaBoO CIIOCOOCTBYET Pa3BUTHIO MPEIIPHHU-
MarejbCKON MHULIMATUBbL Y CYyOBEKTOB I'pakIaHCKOro Ipasa, a
TaK)Ke Pa3BUTUIO SKOHOMUYECKMX OTHOIIEHUI B OOIECTBE Iy-
TEM CO3/aHUs IMPABOBBIX YCJIOBUM M IIPENNOCBUIOK AJIS PETy-



JIMPOBaHMS JaHHBIX OTHOLIEHUWA. TO ecTh IpaJaHCKOe Ipa-
BO SBJISIETCSI B HEKOTOPOM pOAE HMHIMKATOPOM, ONPEHEIIsio-
UM HEOOXOAMMOCTh M3MEHEHHSI MM KOPPEKTHPOBKH CYIIe-
CTBYIOUIMX SKOHOMUYECKUX, T.€. UMYIIECTBEHHBIX, OTHOIIIEHUI
B oOmiectBe. B jaHHOM ciydae rpakiaHcKOe MPaBO BHITIOTHSIET
(pyHKIIMIO «IIPaBOBOTO KaMEpPTOHA», HACTPAMBAIOLLETO M aJarl-
TUPYIOIIETO BO3HUKAIOIIUE B OOIECTBE SKOHOMHUECKUE OTHO-
IIEHHUS K JIUCTBYIOIIEMY I'PakKAaHCKOMY 3aKOHOJATEIbCTBY.

W3noxeHHble (PyHKIIUM TPakJAaHCKOTO MpaBa COCOOCTBYIOT
TaK’Ke PA3BUTHUIO IPOU3BOACTBEHHBIX MOIIHOCTEN B JIETKOM U TSI-
’KE€JIOU MPOMBIIIJIEHHOCTU TOCYAapCTBAa, CO3/IaHUI0 HOBBIX Pado-
YUX MECT, YJAYUIIEHUIO COLMAIbHOU cepbl KU3HU HACEIECHUS,
a TakXke YIOBJIIETBOPEHUI0 MAaTepPHATIbHBIX TOTPEOHOCTEN Ipax-
JaH. 31ech BNOJIHE YMECTHO ynomsHyTh cyxaeHus O.C. Nod-
(be, monarapiiiero, yTo yIOBJIETBOPEHUE KYJIbTYPHBIX TOTPEOHO-
CTeH I'paXkJaH OIMPAETCA Ha MOCTOSIHHOE IMOBBIIIEHUE UX MaTe-
PUATBHOTO OJIATOCOCTOSIHUSI M 3a4acTyl0 Peau3yercsl YCTaHOB-
JICHUEM MMYIIECTBEHHBIX OTHOIICHHI, KaK U B CBOIO O4Y€pe/lb
Pa3BHUTHE TBOPUYECKON MHUIMATHRBI, HATIPUMEp, B 00JIACTH TeX-
HUKH, COICNICTBYET TEXHUYECKOMY IIPOrpeccy, a TeM CaMbIM 00-
IEMY TIOIbeMYy SKOHOMHUKHU®.

§ 3. IIpuHIUIIBI TPaK/JaHCKOT0 NMpaBa

PerJII/IpOBaHI/Ie NMYIIECCTBCHHBIX OTHOIIIEHUI OCYIICCTBJIA-

* Hogpgpe O.C. N36pannsie tpyas: B 4 1. T. 2. CII6., 2004. C. 38.



eTcs TI0 MPaBUJIaM, MPETyCMOTPEHHBIM HOPMaMHU TPk IaHCKOTO
3aKOHOJATEJILCTBA, BHIINOIHSAIOIIMMY OCHOBOIIONATAOILYIO POJb
B [IPABOBOM PEry;JIMPOBAHUHM JIAHHBIX OTHOIIeHWA. OHO U3 Iep-
BBIX M CaAMbIX CYIIECTBEHHBIX TPEOOBAHUIl, MPEIbSIBISEMBIX K
MpaBy pa3BUBAIOIIEHCS YEJIOBEUECKOM JIMYHOCTH, SIBJISIETCS Tpe-
OoBaHMe OIpeeSIeHHOCTH MPpaBoBbiX HOpM . TloaTomy B HOp-
Max rpaXJaHCKOTO MTpaBa I0JKHA YETKO U SICHO OTPAKaThCsl MO-
Jenb OyayIero nopeaeHus CyObeKTa rpax/1aHCKOro MpaBa, Ke-
JIAIOIIETO BCTYNUTh B UMYIIECTBEHHbIE OTHOIIEHUsI. Takas sic-
HOCTbh HEOOXO/IMMA C TIEJTbI0 OCO3HAHMS CYOBEKTOM IpaBa MOTH-
Ba CBOETO TMOBEJCHUsI, MOOYK/IAIIIETO ero K COBEPIICHHIO TeX
WIM WHBIX JIEWCTBUN B paMKaxX BBHIOPAaHHOTO UM HUMYIIECTBEH-
Horo otHoieHus. 1o stomy nosony H.JI. [JroBepHya otmeuair,
4TO TI0 Mepe TOro, Kak Hapop Bce Oojiee M Oosee CO3HAET TOo-
TpeOHOCTh YIPOYEHUsI Havasl MpaBa U CIPABEIJIUBOCTH, OObI-
Yau ycTymnaioT MecTo 3akoHaM’!. COOTBETCTBEHHO Ha3HAYEHUEM
IPaKIaHCKOTO TIpaBa SIBJISIETCSl ONpe/ieieHNe JIMHUM OyIdyIlero
NOBeJIeHU S (ISUCTBUST) CYOBEKTa IPakJAHCKOTO MPaBa, a TaKxkKe
peanu3anysi M CBOETO MpaBa B COOTBETCTBUU C MPENMCAHUS-
MU MPaBOBOU HOPMBI.

JInst IpUHATHSL IPAaBOBOM HOPMBI C TIEJIbIO €€ TOCIIeqyIoIIe-
IO MPAKTUIECKOTO MPUMEHEHH S TOJKHA ObITh 0003HAYEHA MTPH-
YrHA (WM MPEINOChUTKA) — JBYIKYINAs CHjIa, 0OOCHOBBIBAIOIIAS
HEOOXOMMOCTb, 11e1eCO00Pa3HOCTh MPUHATHS TPABOBOM HOP-

0 Toxposckuii M. A. OcHOBHBIE IPOOIEMBI TpakaaHcKoro mpasa. M., 2003. C. 91.
51 [oseprya H.JI. Victounnky mipaBa u cyq B [peBneit Poccun. CII6., 2004. C. 35.



Mbl. Tako¥ MpeanochUIKOM MOKET ObITh PYKOBOZSIIIAS UESI.

PykoBopsias uaest oTpaxkaer CyIeCTBeHHbIE CBOWCTBA 00-
IIECTBEHHBIX SIBJICHUI 1 OOIIECTBEHHBIC OTHOIICHWSI, ¥ HAITPaB-
JISIeT TIOBe/IeHNe JI0fIel B COOTBETCTBUU C OObEKTUBHOM 3aKOHO-
MEPHOCTBIO HICTOPUYECKOro pa3BuTusl. 2 [loaroMy pykoBoasIIze
U/ier MOTYT OBITh PEaTM30BaHBI TOJIBKO TIOCPEJICTBOM MX BO3BE-
JIeHUs B 3aKOH, T.€. B HOpMY IpaBa.

Bwmecre ¢ tem, yrBepxkaaer T.I'. TamassiH, npuHIUIIEL ITpaBa
coziepXKaT TOJIOKEHH ST CaMOro OOIIEero XxapakTepa, 001a1aloT Bbl-
COKOM CTEeTeHbI0 aOCTPAKTHOCTH, HAXOAT MPEIOMJICHUE B HOP-
Max IpaBa 1 OIpeIesisIioT IPUMEHEeHne BceX HopM oTpaciu. OHu
HE YCTaHABJIMBAIOT KOHKPETHBIX MpaB U 00s3aHHOCTEN CyObeK-
TOB COOTBETCTBYIOIIHUX MPABOOTHOIIEHUI >, IHYI0 TOUKY 3peHust
BoickasbiBal C.H. Bparych, yTBep:kaaBIInii, YTO MPUHIIMIT — ITO
3aKOH, OTHOCSIIIMICS MMEHHO K JAHHOW TPYIE OTHOPOMAHBIX
coumanbhbix siBneHuii>*. Ilo cytu, C.H. Bparych xapaktepusyer
MPUHLIMIT KaK PYKOBOJSIIYIO [TPABOBYIO UJIEI0, BOIUIOIIEHHYIO B
HOpPMY 3aKOHA.

[IpenMeTomM rpakAaHCKO-TIPABOBBIX OTHOIIEHUI SIBJISIIOTCS
MMYIIECTBEHHBIE OTHOILLEHM 1, BOZHUKAIOILIME MEX Y JTUIAMU 110
MIOBOJy MPUOOPETEHNSI M MCIOJIL30BAHUS MaTepUaIbHbIX Ofar,

52 Hleiinonun B.B. CymHocTb coBetckoro npasa. JI., 1959. C. 65.

3 Tamazsn T.T. IIpe3ymmiiuu B ctpaxoBoM Mpase: [duc.... kaHa. opui. M., 2004.
C. 46.

4 Bpamycy C.H. TlpuHnunsl cOBETCKOro rpaxjaHckoro npasa // IIpaBosenenue.
1960. Ne 1. C. 48.



a TaKXe JIMYHbIE HEUMYIIIECTBEHHBIE OTHOIICHUs, HO CBSI3aH-
HbIE C UMYIIECTBOM, a B I1I€JIOM YaCTHOIIPABOBbIE OTHOIIIEHUSI.
[Tpu 3TOM pOJTb TPABOBBIX MPUHIIMIIOB 3aKJTI0YAETCS B TOM, YTO
OHU OIPeIeISI0T OCHOBHOE COfIepKaHKe, XapaKTep TOITKOBAHUS
Y TIPUMEHEHUs] HOPM JaHHOW CHCTEMBI, OTPACId U WHCTUTYTA
npaBa™®.

Takum 06pa3om, posib MPABOBBIX MPUHIIMIIOB B TPAXJAHCKOM
IpaBe 3aKJII0YaeTcs B TOM, YTO OHM COfiepXkaT B cebe UIe0Ioru-
YyecKHe Havyasia, B TIOJIHOM Mepe COOTBETCTBYIOIIME TEIsIM U 3a-
Jlayam TpakIaHCKOrO IpaBa, MpeIMeTy, METOAy U CUCTeMe pe-
T'YJIMPYEMbIX UM OTHOIIICHWH.

0O.C. Uodde nonaras, 4To NPUHLIMIIBI — TO, HA YTO OMUPAETCS
COBETCKOE T'PaKAaHCKOE MPABO, YTO COCTABJISIET €r0 OCHOBHbIS
Havasna’t. }0.I'. bacun mmpe paccMaTpuBaeT poib M 3HAUYCHHE
IIPUHIIWITOB I'PakJAHCKOT'O MpaBa, Orpeessist X Kak OCHOBHbIC
Havasia, T.e. OCHOBOIIOJaraoume ujaeu, copmMyaupoBaHHbIE 3a-
KOHOM WJIM BBITEKAIOIUE U3 CMbIC/IA €r0 MPeIUCaHui, COfIen-
CTBYIOIIME MPABUILHOMY MOHUMAHUIO COIEP:KaHUS U TEKCTYyalb-
HOT'O BBIPQKEHUS TPaXJAHCKO-TTPABOBBIX HOPM, UX aJIeKBATHO-
MY TOJIKOBAHMIO, Pa3pelIeHUI0 MPOTUBOPEUNI MEX Ay HUMH, 10-
MOTIoIIKe 3aroJHATh MPOOebl 3aKOHOAaTeNbeTBa Y. Ocob0ro
BHMMaHMA 3aciayxuBaer te3uc I0.I'. bacuna o ponm u 3Haue-
HUM ITPUHITMIIOB B pa3pellieHuy IPOTUBOPEUNI MeXk Ty HOpMaMU

Sr puobaroe B.I1. OcyiiecTBieH e 1 3aIyTa rpakAaHcKux npas. M., 2001. C. 217.
36 Hogpgpe O.C. N36pannsie Tpyns:: B4 1. T. 2. C. 38.
57 Bacun FO.T. N36pannbie Tpyapl N0 rpakaanckomy npay. CII6., 2003. C. 34.



IPakIaHCKOTO 3aKOHOJATENILCTBA, a TAKXKe B YCTPAHEHUU IPO-
0eJIoB, CyIIEeCTBYIOIIUX B TPAkJIAHCKOM TipaBe. B maHHOM city-
yae, F0.I'. BacuH pacKpbul MpakTHYECKOe 3HAYCHUE IIPUHIIATIOB
I'Pa’kIaHCKOTO TpaBa.

A.A. BiacoB Takke CUMTAET, YTO €CJIA Kakoe-JIMOo oOlie-
CTBEHHOE OTHOIIIEHHUE, BXOJIAIIEe B IPEMET IPakIAHCKOTO Tpa-
Ba, HE ypEryJMpOBaHO JICHCTBYIONIMM 3aKOHOJATEILCTBOM M K
HEMY HEBO3MOXKHO IMPUMEHUTb CXOIHBIM 3aKOH WJIM WHOM Ipa-
BOBOH aKT, TAKOE OTHOIIIEHHME pa3pellacTcs UCXOast U3 OOIIUX
HAvyaJl ¥ CMBICJIA TTPUHITUIIOB TPAXIAHCKOTO TpaBa s,

VKazaHHbIE TE3WCHl BIIOJIHE aKTYaJIbHBI JUISI TPaKJAaHCKOTO
npaBa, KOO HU OJIHO JPYroe OTpacieBoe MpaBO HE SIBJISACTCS
CTOJIb COfIEPXKATebHBIM M MHOIOOOpPA3HBIM B PEryJIMpPOBaHUN
OOINIECTBEHHBIX, T.€. UMYIIECTBEHHBIX, OTHOIIEHUI, KaK Tpax-
JaHcKoe paBo. OHAKO HEBO3MOKHO MTPeyCMOTPETh BCe HI0aH-
Chl ¥ TOHKOCTH Pa3JIMYHBIX UMYIIECTBEHHBIX U TOBAPHO-/ICHEXK-
HBIX OTHOIIIEHUH B HOpMax I'paskJaHCcKoro rpasa. [Tostomy s
TIOJTHOLIEHHOTO PEryJIMPOBaHMS TAHHBIX OTHOIIEHWHA W TTPEHOT-
BpalleHusT KaKNX-JIMOO CIIOPHBIX CUTYAIIM B MIPOIIECCe UX pea-
JIM3allMY BO3HUKAET HEOOXOIUMOCTh B MPUMEHEHUH MPABOBBIX
MIPUHIIUIIOB, OMPEIEISIONMX OOIIMe Hayala ¥ CMBIC TPaX/IaH-
CKOTr'0 3aKOHO/IATENILCTBA.

VIMEHHO 103TOMY B HOpMaXx IrpakJIaHCKOTO 3aKOHOJATEILCTBA
coziepXkaTcsl TOJIOKEeHUs, TPsSMO yKa3bIBaloIe Ha HEOOXOIM-
MOCTh IPUMEHEHUSI B IPaKJAHCKO-TTPABOBBIX OTHOIIEHHUSIX CIIe-

38 Baacos A.A. I'paxpanckoe mpaBo. O6mias yacts: Kypce nexnmid. C. 13.



IIUAJIbHBIX MJICOJIOTMUECKUX Havasl, ONMpeIeSIoNUX o0mue Ha-
yaJia ¥ CMBICJI T'Pak/IaHCKOTO 3aKOHOJIATeNIbCTBa. B yacTHOCTH, B
1. 2 ct. 6 'K P® onpeneneHo, 4To pu HEBO3MOKHOCTH UCTIOJb-
30BaHMSI aHAJIOTMM 3aKOHA TMpaBa U 0OS3aHHOCTH CTOPOH OIlpe-
JeJISIOTCS] UICXOMIS M3 OOIIMX Havasl M CMBICIIA TPaXJAHCKOTO 3a-
KOHOJIATEJTLCTBA (QHAJIOTHSI TIPaBa) U TPeOOBAHUI JOOPOCOBECT-
HOCTH, Pa3yMHOCTH U cripaBeaauBocTU. bosnee toro, B m. 1 cT.
8 'K P® Takxke omnpeneneHo, YTO TpaxJaHCKKUe TpaBa v 00s-
3aHHOCTM BO3HUKAIOT U3 OCHOBAHWM, NPELYCMOTPEHHBIX 3aKO-
HOM Y UHBIMU [TPABOBBIMU AKTAMH, & TAKKE U3 IEUCTBUM IPaxK-
JlaH U I0PUJUYECKUX JIMII, KOTOPbIE XOTS U HE MPEe1yCMOTPEHbBI
3aKOHOM WJIM TAKUMH aKTaMU, HO B CHJTy OOIIMX Havyasl U CMbIC-
Jla TPAaX/IaHCKOTO 3aKOHOJATEIbCTBA MOPOXKAAIOT I'PaXJAHCKUE
npaBa U 0OSI3aHHOCTH.

Conep:xanue 00X HAYaI M CMBICTIA TPaXJIaHCKOTO 3aKOHO-
JaTesIbCTBa B BUJE MPUHIMIIOB IPaXIaHCKOTO IIPaBa MoyYuiInd
CcBO€ HOpMaTtuBHOE 3akperieHue B cT. 1 'K P®d:

a) PaBeHCTBO YYACTHUKOB I'PakJaHCKO-IPABOBBIX
OTHOIIEHUI;

0) HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH;

B) CB00OJa [0roBopa, T.e. NpPHOOpETEHHE U

OCYIIeCTBJIEHHE CBOHX IPa’kKJaHCKHX NMPaB TOJbKO
CBOEH BoJIeil 1 B CBOeM HHTepece;

r) HeJOIyCTUMOCTh NPOU3BOJbLHOIO
BMelIaTeJIbCTBa KOI‘O-JII/I60 B YaCTHbIE [1eJia;
1) OecnpensiTCTBEHHOE OCyII[eCTBJIEHHE

rpaKJ1aHCKHX IIpaB;



e) 3aKOHOaTeJbHOe obecneyenne
BOCCTAHOBJIEHHSI HAPYIIEHHBbIX NPaB U UX cyAeOHAasi
3ammTa.

Pasencmeo yuacmnukos 2paxcoancko-npagosdvlx OTHOIIIE-
HUI onpefesseT X He3aBUCUMOCTh JIPYT OT Apyra Mpy peaju-
3a1uK 00513aTeIbCTBEHHBIX OTHOIIIEHUI, B KOTOPBIX OTCYTCTBYET
Kakasi-TMOO COMOTYMHEHHOCTh MEXJIy er0 YYaCTHHKAMHU, PaB-
HO KaK OTCYTCTBYIOT aIMUHUCTPATUBHbIE U UHbIE BJIACTHBIE OT-
HoteHus. [ToaToMy nipu peam3ariy rpak JAHCKHMX MPaB y4acT-
HUKHU TPaXIAHCKUX MPABOOTHOIIEHUH TOKHBI 00IagaTh paB-
HBIMM TIpaBaMH: Ha BBIOOP MOJEIN TOBEACHUS, HA yJacThE B
ClIeJIKe TI0 pacropsiKeHUI0 CBOUM MMYyIiiecTBOM. Ho cambim cy-
IIIECTBEHHBIM MTPU3HAKOM, XapaKTEpU3YIOIIMM TPUHITUI PaBeH-
CTBa YYaCTHUKOB I'PaKJAHCKO-TIPABOBBIX OTHOINEHUM, SIBJISIET-
Cs1 pAaBHO3HAYHOE PACMPOCTPAHEHUE HOPM I'PaXkIaHCKOIO MpaBa
Ha BCEX YYaCTHUKOB YKa3aHHBIX OTHOIIeHWd. HUKTO U3 ydact-
HUKOB UMYITIECTBEHHBIX OTHOIIIEHUI He MOJKEH UMEeTh 3apaHee
HUKAKUX MPEUMYIIECTB B MPABOBOM TOJIOKEHUH TIepe[] JPyTru-
MU YYaCTHUKAMU JaHHBIX OTHOIIeHUH. [TogoOHbIe paBHBIE BO3-
MOXHOCTH 00€CIICUMBAIOT TIOJIHOIICHHYIO PeaT3allnio IPax/IaH-
CKO-TIPABOBOBIX OTHOIIIEHH.

Henpukxocnosennocmov codcmeennocmu  sIBISIETCSI OTHUM
u3 0A30BBIX TMPUHIUIIOB T'PaXTAHCKOTO TIpaBa, MPEJIOCTaBIIs-
IOIIMM €ro CyObeKTaM PacropsKaThCsl CBOCH COOCTBEHHOCTHIO
TOJILKO TI0O CBOEMY YCMOTPEHMIO, 0e3 Ubero-amdo IMpUHYIH-
TEJIbHOTO WJIM aJMUHUACTPATUBHOTO BMEIIATEIbCTBA, UTO MPSMO



npenycMoTpeHHO 1. 2 ctT. 209 'K P®. [TlanHblii NpuHIMI MOXHO
paccMarpuBaTh KaK MPAKTAYECKOE BOIUIOMICHHE CIIEHMATbHBIX
noyioxkennit Koncruyrimm P® o npaBe 4acTHOM COOCTBEHHOCTH.
Kaxplii BlipaBe UMETh UMYIIECTBO B COOCTBEHHOCTH, BIA/IETh,
MOJIb30BAThCS U PACTIOPSIKATHCS UM KaK €IMHOJIMYHO, TaK U COB-
MECTHO ¢ Apyrumu Junamu (m. 2 cr. 35 Koncrutyuuu P®). bo-
Jiee TOro, HEMPUKOCOBEHHOCTh COOCTBEHHOCTH OXPaHsIeTCs 3a-
KOHOM Y HUKTO HE MOXET ObITh JIMIIIEH CBOEr0 UMYIIIECTBA MHA-
Yye Kak IO pelieHuio Cy/a.

3aKoH mpeaycMaTprBaeT 0COObIE CTyJau MpeKparieHus mpa-
Ba coOcTBeHHOCTU. B yacTtHOCTH, cortacHO 11. 1 cT. 235 T'K PO
paBO COOCTBEHHOCTHU MPEKpaIaeTcs:

a) TIpY OTYYXAEHUH COOCTBEHHUKOM CBOETO UMYIIIECTBA APY-
T'YIM JIULIAM;

0) rpu OTKa3e COOCTBEHHHUKA OT MpaBa COOCTBEHHOCTH;

B) MpH rMOENM WM YHUUTOKEHUU UMYIIECTBA;

T) IIpU yTpare MpaBa cCOOCTBEHHOCTH HAa UMYIIECTBO B MHBIX
ClIyyvasix, IpegyCMOTPEHHBIX 3akoHOM. Kpome Toro, B m. 2 CT.
235 I'K P® 3akoHOAareseM YCTaHOBJIEH 3alpeT Ha MPUHYIU-
TeJIbHOE U3bSITHUE UMYIIECTBA Y COOCTBEHHHKA 32 UCKITIOYEHUEM
CJIy4aeB, CTPOro OrPaHMYEHHBIX 3aKOHOM (CT. 237-243, 1. 4 cr.
252, m. 2 cr. 272, c1. 282, 285, 293, 1. 4, 5 c1. 1252 T'K P®).

CretyeT OTMETUTb, YTO HE BCe OOBEKTHI I'PaKIaHCKUX IPaB
MOT'YT HAXOJJUTHCS B YACTHOW COOCTBEHHOCTU U COOTBETCTBEHHO
XapaKTepu30BaThCs MPU3HAKOM HEMTPUKOCHOBEHHOCTH. B uact-
HOCTU, OOBEKTHI I'PaKJAHCKUX TPaB, U3bATHIE U3 000pOTa, HE



00JIaJIAI0T CTaTyCOM HEMPUKOCHOBEHHOCTH JIsi TOCY/IAapCTBEH-
HBIX OPraHOB, 32 MCKJIIOYCHUEM CITy4yaeB, KOIjia HEKOTOphIe BH-
Jbl OOBEKTOB I'PaXKJAHCKUX MPaB MPUHAICKAT ONpeieIeHHBIM
YYaCTHUKAM 000poTa MO0 HAXOAATCS B 000POTE MO0 CHelrallb-
HOMY pa3penieHuo (0OBEKTHI, OrpaHUYEHHO OOOPOTOCIIOCO0-
Hble). [Topsamok 060paunBaeMOCTH TAKUX OOBEKTOB YCTAHABIIH-
BAaeTCs CIEIUAIbHBIMU 3aKOHAMH.

C80000a 002080pa siBNsieTcst Ga30BBIM IPUHITUIIOM I'PAXKIaH-
CKOTO MpaBa, HaJAeJSIOIIM ero CyObeKTOB ITPaBOM CBOOOIHOTO,
T.€. CBOEU BOJIEW U B CBOEM MHTEPECE, yUaCTUs B IPakJIaHCKOM
oboporte. [laHHast cB0OO/Ia BEIPAXXAETCsl B HECKOIBbKUX 3HAYCHU-
X

a) B BHIOOpE BUjIA TPaXAAHCKO-TIPABOBOM CHEJKHU, KOTOPYIO
JKEeJAeT 3aKJIIUUTh CYOBEKT I'PakJaHCKOTO MPaBa;

0) B BBIOOpE KOHTpPAreHTa;

B) B OIIPE/IeIEHNH YCIIOBUM JIOTOBOPA;

I) BBIOOpE MOJIe/N TIOBE/ICHHUsI B ollpeiesieHHon crienke. [Tpu
9TOM KaX[Iblll yUaCTHHK BIIPaBe OTPAaHUYUTh CBOM BEIIIHBIE ITpa-
Ba TI0 JIOTOBOPY, MPEAYCMOTPEB B HEM COOTBETCTBYIOIIEE YCIIO-
Bue. Hanpumep, COOCTBEHHUK MMYIIIECTBA, Mepe/iaB UMYIIECTBO
B apeH/ly WM B JIM3UHT HA OIMpEJeNIeHHbId CPOK, HE BIIpaBe
pacnopsrKaThCsl JAHHBIM UMYIIECTBOM B TeUEHHE CPOKA apeH/ Ibl
WY JIM3UHTA, €CJIA B JIOTOBOpPE HET WHBIX ycjioBui. [logoOHoe
OrpaHUuYeHUe SIBJISIETCS] YCJIOBHBIM, UM YYACTHUKHU I'PAKIAHCKUX
IIpaB caMU HAJEINSIOT ce0s1 B paMKax CBOOOIBI IOTOBOPA.

[Tpu BBIOOpE BU/IAa TPakIAHCKO-TIPABOBOTO JJOTOBOPA CTOPO-



HBI MOTYT 3aKJIIOUUTh JJOTOBOP KaK MPEAyCMOTPEHHBIH, TaK U He
NPelyCMOTPEHHBIN 3aKOHOM WJTA MHBIMH ITPABOBBIMHU AKTAMHU.

Criemyer OTMETUTD, YTO MPUHIIUAI CBOOOIB! JOTOBOpA MMEET
HEKOTOpbIE 3aKOHOJATENIbHbIE OrPAaHUYEHHs], KOTJIa MPaBOOTHO-
IIEHUS 10 JOTOBOPY YCTAHABJIMBAIOTCS HE TOJIBKO MO COTIalie-
HHIO CTOPOH, HO M C Y9€TOM OOSI3aTeNIbHBIX JJIs1 CTOPOH TIPABHLI,
YCTAQHOBJICHHBIX 3aKOHOM M MHBIMH IPABOBBIMU aKTaMH (MMIIe-
PAaTUBHBIMU HOPMaMH ), JEUCTBYIOIIMMHU B MOMEHT 3aKJII0YEHUsI
noroopa (1. 1 ct. 422 'K P®).

B HekoTOphIX ciydasx 3aKOHOHATeTb OOS3BIBAET CYOBEK-
TOB T'PaX/IaHCKOTO TpaBa 3aKJII0YaTh B 00s3aTEbHOM MOPSII-
K€ I'PakKJaHCKO-TIPABOBbIE JOTOBOPBL. ITO TaK Ha3bIBa€MbIE My0-
JIMYHBIE JIOTOBOPHI, 3aKJII0YaeMble KOMMEPUYECKOW OpraHu3allu-
el ¥ yCTaHaBJIMBAIOIIHE 00S3aHHOCTH TIO MPOJIake TOBAPOB, BbI-
TIOJTHEHUIO paboT WJIM OKAa3aHUIO YCIIyT, KOTOphIEe TaKasi OpraHu-
3aIusl 0 XapaKTepy CBOEH AesTeNbHOCTU JNOMKHA OCYIIECTB-
JIITh B OTHOIEHWU KAXIOro, KTO K Hel oOpaturtcsi (pO3HUY-
Hasi TOProBJIsA, TIEPEBO3KA TPAHCIIOPTOM OOIIIEro MOJIB30BAHMS,
YCIYTH CBSI3H, SHeprocHaOXeHue, MeJUIIMHCKOe, TOCTUHIYHOE
oOcly’)kMBaHWe U T.NM.). B KauecTBe mpumepa MOXHO IpHBE-
CTU CTPAXOBYIO OPraHU3AIINI0, KOTOpasi B 00s3aTeIbHOM TMOPSI/I-
K€ JIOJUKHA 3aKJII0YUTh JOTOBOP JIMYHOTO CTPAXOBAHUS, €CIIH
K Hel oOparuTcsi cTpaxoBaresib. Vmu apyroi mpumep, JoOon
OaHK Takke 00s13aH 3aKJII0UYUTh JI0TOBOP OAHKOBCKOI'O CUeTa WIH
BKJIAJIa, €/ K Hewl oOparutcs kimeHt. [Ipu 3ToM KoMMmepde-
CKHE OpraHM3aliy He BIIPaBe OKa3bIBATh MPEANIOUTEHIE OHOMY



JIMITY Tiepe]] APYTUM B OTHOIIEHUH 3aKTIOUYEHUS ITyOTMYHOTO 10-
rOBOpa, KPOME CIIy4aeB, MPEIyCMOTPEHHBIX 3aKOHOM M MHBIMHU
npaBoBbIMU akTami (I1. 1 c1. 426 'K PD).

Heoonycmumocmv npou3eoavHoz20 emeulamensbcmea Ko-
20-1u00 8 uacmHvle denda. J|aHHBIA TIPUHIUI TIPU3BaH 3a-
HIUTUThH JIMYHbIE UMYIIECTBEHHbIE U HEMMYIIECTBEHHBIE Mpa-
Ba CYOBEKTOB I'PaKJaHCKOTO MpaBa, B TOM YHCIIE W TIPEANPH-
HUMaTeJiel. YyacTue B UMYIIECTBEHHBbIX OTHOIIEHUSIX SIBJISIET-
Csl JINYHOM U KOMMEPYECKOM TaliHOUN yYaCTHUKOB I'PAkKAAHCKO-
ro 00OpOTa, ¥ HUKTO HE BIIPaBe BMENIMBATHCS U MOTyYaTh WMH-
opmaruio u cBeieHUsT 00 UMYIIECTBEHHOM TIOJIOKEHUH CYyOh-
€KTOB T'pakJJaHCKOTO TpaBa. B Oosblieii cTerneHu 3TO OTHOCHUT-
Csl K TOCYJapCTBEHHbIM OpraHaM U €ro MpeAcTaBUTENsIM, KOTO-
pbie BIIpaBe MOMydYaTh MH(POPMAIMIO 00 UMYIIECTBEHHOM I10-
JIO)KEHUU CyOBEKTOB T'PakJaHCKOTO IpaBa TOJBKO B CIIydasix,
MPEIyCMOTPEHHBIX 3aKOHOM. Kpome Toro, 3akoHoAaTe b mpey-
CMaTpHUBAET CIEIMATbHBINA MOPSIOK, 0OSCIIEYMBAIOIINI Pa3HO-
BUJTHOCTh KOMMEPUYECKOW TalHbI, HAIpMep OAHKOBCKOM TaiHbI
(ct. 857 I'K P®) unu taiinel ctpaxoBanus (ct. 946 'K P®D).

B cnydae npuunHeHUs1 YOBITKOB T'pakJaHUHY WU I0pUIdYe-
CKOMY JIMITY B pe3yJIbTaTe HE3aKOHHBIX JIEHCTBUI (Oe31eiCTBYS)
rOCYJapCTBEHHBIX OPraHOB, OPraHOB MECTHOT'O CAMOYITPABJICHU S
WIA JOJDKHOCTHBIX JIMI] STUX OPraHoB, B TOM 4YHCJIe WU3JaHMS
HE COOTBETCTBYIOIIETO 3aKOHY WJIM MHOMY IPAaBOBOMY aKTy aKTa
rOCyJapCTBEHHOTO OpraHa Wiy opraHa MECTHOTO CaMOyIpaBJie-
HUS, IaHHBIEe YOBITKY MOJyIeKaT Bo3MelieHno Poccuiickoi Pe-



Jepanyeid, COOTBETCTBYOIIMM cyObekToM Poccuiickoit denepa-
MY YT MyHUIIANIATBHBIM 0OpazoBanueM (c1. 16 'K PD).
becnpenamcmeennoe ocyuiecme.nenue 2paxcoaHcKux npae
KaK MPUHLMI T'PaXJAHCKOIo MpaBa Mogpa3yMeBaeT CBOOOJHOE
yJacTue, T.e. 0e3 BO3/IefCTBYS BHEIIIHUX [TOMEX U MPENsATCTBU,
B OCOOEHHOCTH CO CTOPOHBI TOCYJAPCTBEHHBIX OpraHoB. [1om00-
HbIE TPETISITCTBUST BOBHUKAIOT, KaK MPaBUIIO, Y CYOBEKTOB Tpel-
NPUHUMATEIbCKON JEeSTeIbHOCTH, KOrja Mpe/ICTaBUTEIN Tocy-
JAPCTBEHHBIX OPraHOB YPE3MEPHO (POPMATU3YIOT IPOLIECCHI JIH-
LEH3UPOBAaHUA TOU WIA WHOU NPEAIPUHUMATEIBCKOU AEATENb-
HOCTHU, JIOMYCKAalOT HEOOOCHOBAHHBIE MPOBEPKU U W3IUIIHUIA
KOHTPOJIb 32 NpelIpuHUMaTessMu. B oTHOIeHnn (pusryeckux
JMLl TIOHOOHBIE MPEMATCTBUS MOTYT JIOMYCKAaTh OpPraHbl rocy-
JApCTBEHHOHN pErucTpalyy NPy PEerucTpalyu CAENOK C HeJlBU-
’KUMBIM MIMYIIIECTBOM, YpE3MEPHO OIOPOKPATH3HUPYSI IPOLIELY Py
perucTpay UMYyLLECTBEHHbIX IPaB I'paxJaH U T.JI.

Bmecte ¢ Tem crnemyeT OTMETHTh, YTO TOJHOE OTCYTCTBHUE
rOCY/apCTBEHHOTO PEryJMpOBaHuUs MpeJIpUHUMATEIbCKON Jie-
SITEIbHOCTH, a TaKKe T'OCYIApPCTBEHHOW PErucTpaliuyd MUMyIle-
CTBEHHBIX IIPaB MOXET MPUBECTU K 3JI0YMOTPEOJIEHUIO CO CTO-
POHBI CYOBEKTOB I'pakAAHCKUX IMpPaB, MOHOIOJM3AIMU PHIHKA
HEKOTOPBIX BUAOB YCIYT M HapYyLIEHUIO UMYIIECTBEHHBIX MPaB
rpaxjas. [TostoMy crcteMa rocy1apcTBEHHOIO pPeryIMpoBaHUs
IpeiPUHUMATENILCKON JeSTEIbHOCTH B 0053aTeIbHOM HOPsIKE
JOKHA (DYHKIIMOHUPOBAaTh, HO B Pa3yMHBIX Ipefienax, T.e. -
(exTuBHO U 11E7TECO00PA3HO.



3akonooamenvnoe obecneuenue 80CCMAHOBNEHUSI HAPY-
WEHHbIX npae u ux cydeonas 3awuma. TlonHONEHHAS peanu-
3aIsl TPAXKJAHCKHX, T.€. UMYIIECTBEHHBIX, MTPaB MOXET OBbITh
OCYILIECTBJIEHA TOJIKO ITPU HAJIMUMU U (DYHKLIIMOHUPOBAHWY CIIe-
IIUAJIBHOTO TIPABOBOTO MEXaHM3Ma, 0OeCeYnBaIOIIero 3alluTy
3TUX MPaB, MPOIMCAHHOIO B HOPMax I'PaXAaHCKOIO MpaBa B BU-
Jie TIPaBOBBIX NMPUHLIMIIOB, OOECTIEUMBAIOIIMX 3AIUTY TpaskaaH-
CKUX IpaB CHelUalIbHbIMUA CIIOCOOAMU U MPABOBBIMU CPE/ICTBA-
MU 3aUThl. C 3TOH 1EJbI0 TPaXJAHCKOE 3aKOHOIATEIbCTBO B
cr. 12 'K P® npenycmarpuBaeT crienaibHble CrIOCOOBI 3alliu-
ThI TPAXKJAHCKHX MIPaB, KOTOPbIE MOTYT MPUMEHSITHCS CYOBEKTa-
MU T'pakJaHCKOIO IpaBa JJisl 3allIUThl CBOUX MMYIIECTBEHHbIX
IpaB B cllyyae WX HapyiueHus. B yacTtHocTH, 3TO Takue cro-
COOBI 3aIIUTHI, KaK: MPU3HAHME MPaBa; BOCCTAHOBJICHUE TIOJIO-
’KEHMsI, CYIIECTBOBABIIIErO O HapyllleHUs IMpaBa, U IMpecede-
HUE JICMCTBUIA, HAPYIIAIOUIUX [TPaBO WJIM CO3/AOIIMX YIPO3Y €ro
HapyILIeHU s ; MPU3HAHKE OCTIOPUMON CIIEJIKM HEAEUCTBUTEIbHOM
Y NIpUMEHEHUEe MOCJEeCTBUI €€ HEeJEeUCTBUTEIbHOCTH, MpUMe-
HEeHUe MOCJeCTBUI HeeHCTBUTEIbHOCTY HUUTOXHOW CHIENIKH;
NIPYU3HAHMS] HEJIeWCTBUTESIbHBIM pPellieHu sl COOpaHUsl; TPU3HAHKE
HEJICHICTBUTEIbHBIM aKTa T'OCYJapCTBEHHOTO OpraHa Wid Oopra-
Ha MECTHOIO CaMOYIIPaBJIEHUsI; CaMO3allMTa 1paBa; MPUCYKIe-
HME K UCTIOJTHEHUIO 00S3aHHOCTH B HAType; BO3MelIeHNe yObIT-
KOB; B3bICKAHUE HEYCTOMKM; KOMIIEHCAIIMsl MOPAJIbHOTO BpEna;
MpeKpalleHne Wi U3MEHEHHE MTPABOOTHOILIEHMS; HEeTIPUMEHe-
HHE CY/IOM aKTa roCyJapCTBEHHOIO OpraHa UM OpraHa MEeCTHO-



r0 caMOYIpaBJICHHUsI, IPOTUBOPEYAIIIEr0 3aKOHY, a TAK)Ke MHBIC
CITOCOOBI, MPETyCMOTPEHHBIE 3aKOHOM.

OCOoOEeHHOCTBI0 YKa3aHHBIX CIIOCOOOB 3alUTHI IPAkKJIAHCKUX
1paB SABJISIETCS WX JUCIO3UTUBHBIA XapaKTep, YKa3bIBaIOIIH
Ha CaMOCTOSITEJIbHOCTb BHIOOPA CYOEKTOM I'PaKIaHCKOT'O TpaBa
OJIHOTO WJTU HECKOJIbKUX CIOCOOOB 3alllUTHI BHIICTIEPEUHCIICH-
HBIX IpakaaHcKux mpas. [Ipu sTom HamOonee 3hPeKTUBHBIM U
JEeVCTBEHHBIM CIIOCOOOM 3allUThI ABJIAETCS CylaeOHast 3aluTa.

Cremyer OTMETHTSD, UTO CyJeOHast 3aIUTa SBISETCS MyOsy-
HBIM CIIOCOOOM 3aIlIUTHI TPAKIAHCKKX TIPAB, T.€. C IPUBJICUCHH-
€M Cy/IeOHBIX OpraHoOB, K KOTOPOH CJieJlyeT OOpaIaThcsi B Kpaw-
HUX CJIyYasix, KOIja McuepraHbl BCe CIIOCOObI MUPHOTO ypery-
JIMPOBAHUsI UMYILIECTBEHHOI'O CIIOpa, TeM Oojiee YTo CyaeOHbIe
MPOIIECCHI, KaK MPaBUJIO, JJTUTENIbHBIE 110 BpeMeHH. [loatomy y
CYOBEKTOB I'Pa’kIaHCKOTO IPaBa MMEIOTCS aJIbTEPHATUBHBIE CITIO-
COOBI 3aIIUTHI CBOMX UMYIIIECTBEHHBIX MHTEPECOB, a UMEHHO BO
BHECY/IEOHOM IMOPSIIKE MyTeM JOCTHKEHMS B3AUMHOIO COTJIaliie-
HUS TIO CTIOPHBIM BOIPOCAM MMYIIIECTBEHHOTO Xapakrepa. JlaH-
HBII TUCTIO3UTUBHBIN METOJ yperyIMpOBaHUs SBJISETCS HauO0-
niee 3(p(PeKTUBHBIM U ITPAKTUYECKH JICHCTBEHHBIM ypETyJIMpOBa-
HHEM MMYIIECTBEHHBIX CIIOPOB.
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I'1aBa 5. CucreMa poccHiiCKOro
rpakJaHCcKoro npasa

§ 1. Cucrema oTpaciu rpak/JJaHckoro npana

['paxaHckoe MpaBO SBISIETCS CaMbIM €MKHM, MHOI'OCTO-
POHHMM U BCEOXBATHIBAIOIIMM MO cepaM OOLIECTBEHHBIX OT-
HOIIIEHW OoTpacliell mpaBa. MHorooopasue u CJI0KHOCTb UMY-
IIECTBEHHBIX OTHOIIIEHUI, BO3HUKAIOIIUX MEXKIy CYyOhEKTaMU
IPak/IaHCKOTO TpaBa, TpeOyeT JJOrMIeCKH BHICTPOCHHOW CHCTe-



Mbl HOpPM MpaBa, B ILIEJIOM COCTABJSIONIUX EJUHYI0 CUCTEMY
IPaXJaHCKOro MpaBa, OCHOBAHHYIO HA IPakJAHCKOM 3aKOHO/A-
TEJIbCTBE.

Panee cucrema rpaxaaHCKOro 3aKOHOAATENbCTBa Poccuil-
CKOW wMIiepur ObUIa TIOCTPOEHA MO MOJAETA PUMCKOTO T'pax-
JAHCKOTO IpaBa. B ocHOBe 3TOM cucTemsl, Kak yrBepxaan I'.d.
[leprieneBny, JIeKUT COBEPIIEHHO BepHAsI MBIC/Ib, UTO BCE UC-
KM BO3ZHUKAIOT U CYLIECTBYIOT MEX]y JIMLIAMU IO MOBOAY Be-
1Iel, CIeI0BATEIbHO, CUCTEMA UMEET B BUJLY TPH CYIIIECTBEHHbBIX
9JIeMEHTa MpaBa: CyObeKT, OOBEKT U OXpaHEHHOe Cy/IeOHOM 3a-
IIMTOM OTHOIIeHre. Y Ha3bIBaeTCs MHCTUTYIIMOHHON CUCTEMOM
npaBa’’.

B nanpHeliem, ¢ pa3BUTUEM B rOCYIapCTBE UMYILIECTBEHHBIX
OTHOIIIEHW, a TJIABHOE, C UX PACHIMPEHUEeM, KOTOPbIe OXBATH-
JIM TIPAaKTUYECKU Bce C(pephl UeTOBEUECKOU KU3HU, JaHHbIE OT-
HOIIIEHUS1 TOTpeOoBaIn Oosiee YETKOro M CUCTEMHOTO MPaBOBO-
r0 peryJMpoBaHus, pa3fesieHns ux Ha rpynnsl. Kaxnas u3 stux
IPYIII COCTaBWJIA CAMOCTOSITE/IbHbIE UHCTUTYThI OTHOIIIEHUIA, KO-
TOpbIE CTAIM MPOMKCHIBATHCS B HOPMAaX I'PaxkJIaHCKOTO 3aKOHO-
narenbcTBa. Ha 910l OCHOBE ObliIa MOCTPOEHA TepMaHCKasl, Win
TaK Ha3blBaeMasl MaHAEKTHAasl CHCTEMa IpaBa, KOTopas U MOJTy-
YiJia CBOE Pa3BUTHE BO MHOTMX €BPOMEWCKUX CTpaHaXx MUpa, B
toM unciie ¥ B Poccu B X VIII-XIX BB. OcOOEHHOCTD JAHHOU CH-
CTE€MBI I'PaKAAHCKOTO MPpaBa 3aKJII0YaeTcsl B TOM, UTO OHA COCTO-

3 Llepwenesuu I'.®@. YaeOHUK pyccKoro rpaxnganckoro mpasa. T. 1. M., 2005. C.
94.



UT U3 00I1Iel 1 0OCOOEHHOM YacTeld, BKIIIOYAIOIINX YeThIpe TPYyII-
I1bl OTHOILIEHUI: BEIIHbIE, 00I3aTe/Ib,CTBEHHBIE, CEMEMHbIE M Ha-
CJIeJICTBEHHBIE OTHOIIICHMSI.

JlanbHer1ee uCTOpuIecKoe pa3BUTHE OOIIECTBEHHBIX, B TOM
YKUCJIe 1 UMYITIECTBEHHBIX OTHOIIIEHUH TOKAa3aJl0, YTO MPaBOBO-
r0 pPeryJupoBaHusl TOJIbKO YKA3aHHBIX YEThIPEX TPy OTHOIIIe-
HUI HEIOCTATOYHO, YTO MOTPEOOBATI0 HOPMATUBHO-IIPABOBOTO
paciliMpeHusi UHCTUTYTOB UMYILIECTBEHHBIX OTHOIIIEHUN B paM-
Kax €IMHON CHCTEMBI I'paXJIaHCKOTO Ipasa. JlaHHOe pacrimpe-
HHUE OCYILIECTBUJIOCh B COBPEMEHHOM T'pakJaHCKOM TipaBe Poc-
CHH, KOTOpOE TTPUOOPENIO HOBYIO CUCTEMHYIO IPYIITUPOBKY MH-
CTUTYTOB M HOPM I'PaKAAHCKOTIO MpaBa, CTPOro pas3jeeHHYIO Ha
YeThIpPe YacTH:

1. O6myro yacThb.

2. Oco0€eHHYIO YACTh, COCTOSIIYIO M3 OTAEJbHbIX BHI0B
00513aTeJbCTB WM CAMOCTOSITEJbHBIX HHCTUTYTOB I'Pa-
JIQHCKOT0 MpaBa.

3. HacsiencTrBeHHOE MPaBo.

4. IlpaBa Ha pe3yJbTaTbl HHTEJUIEKTYaJbHOU JIesITe/b-
HOCTH M CPeICTBA NHAUBHU/IYyAJIN3ALNH .

1. O61mas yacTh rpax/JaHCKOrO IpaBa COCTOUT W3 OCHOB-
HBIX TIOJIOKEHHUI TPakIAHCKOTO 3aKOHOIATEIbCTBA, MpaBa CoO-
CTBEHHOCTH, JIPYTUX BEUTHBIX MPaB, a Takxke OOIIer JacTh 00sI-
3aTeNIb.CTBeHHBIX MpaB. [lookeHus oOIel YacTy yCTaHaB/IMBa-
10T OCHOBHBIE HavaJla IPakAAHCKOT0 3aKOHOIaTeJIbCTBA; OCHOBA-
HUS1 BOBHUKHOBEHUS I'PakKJAHCKUX MPaB ¥ 0O0SI3aHHOCTEH; Tpe-



JeJIbl OCYIIIECTBIICHUSI TPAXKIAHCKUX TIPaB U CIIOCOOBI UX 3alllu-
ThI; IPABOBOE TOJIOXKEHNE CYOBEKTOB I'PakKJAHCKOTO IMpaBa, UX
npaBa ¥ 0053aHHOCTU; OOBEKTHI I'PAXKJAHCKUX MPaB U UX 000-
POTOCHOCOOHOCTH; C/IEIKH M MPEICTaBUTEILCTBO; HCKOBYIO JJaH-
HOCTb U CPOKHM MCKOBOW MaBHOCTH. Ocoboe MecTO B CTPYKTY-
pe oOIIel JacTu rpaXJaHCKOrO TMpaBa 3aHMMAeT pasfel, IMo-
CBSIIIIEHHBIA MTPaBy COOCTBEHHOCTH M MHBIX BEIIHBIX IPaB, CO-
CTaBJIAIMMI (PyHJAMEHT YaCTHOTO TipaBa. B yactHoCTH, 00IIIas
YacTh I'PaXJAHCKOTO MpaBa YCTAHABIMBAET CONIEpKaHMe IMpaBa
COOCTBEHHOCTH, OCHOBAHHUSI €r0 BO3HUKHOBEHHS M TPEKpare-
HUSA, (DOPMBI COOCTBEHHOCTH, a TaKKe 3alUTy MpaBa COOCTBEH-
HOCTH M IPYyTUX BEITHBIX MPaB.

JIs1 IpaKTUYeCKOW pean3aliui CyObeKTaMU TPaskIaHCKOTO
IpaBa CBOMX UMYIIIECTBEHHBIX MIPAB B pAMKaX IMPABOOTHOIICHUS
B CHCTEMY I'paKIaHCKOTO TpaBa BKJIIOUEH pasfies — 00s3aTesb-
CTBEHHOTO IpaBa, YCTAaHABJIMBAIOIIIWIA: TOHSATHE 00s13aTeIbCTBA U
OCHOBaHHsI €r0 BOBHMKHOBEHHSI; OOIIKE TOJOKEHUS 00 KCITOJI-
HEHUHU 00s3aTeILCTBA; CIIOCOOBI 00eCIeYeHHsT 00sI3aTeNIbCTBA;
OCHOBaHWSI U MIOPSJIOK TIEPEMEHBI JIUII B 00SI3aTeIbCTBAX; OTBET-
CTBEHHOCTb 3a HapyllleHHe 00sS3aTelIbCTBa; OCHOBAHHUsI TIPeKpa-
IIeHUsI 00s13aTeNIbCTBa; o0IIIee TOJIOKEHHe O IOroBope — hopMme
00s13aTeJIbCTBA, & TAK)Ke OCHOBAHUSI M3MEHEHUS M PACTOPKEHUS
I'PaXIaHCKO-TIPABOBBIX JJOTOBOPOB.

3navyenue OOIIel YacTy 3aKTI09aeTCs B TOM, YTO B HEH orpe-
JIeJICHB OCHOBHBIEC TIOHSITHSI M 9JIEMEHTHI TPaKJAHCKOTO TIpaBa,
pUMEHSIeMbIe B €IMHON JIOTUIECKON CBS3H BO BCEX MHCTUTYTaxX



00s13aTeIbCTBEHHOTO MpaBa. Kpome Toro, nmonoxeHus oo1mei ya-
CTU OTPEAENSAIOT eIMHbIE MPaBUIa, CTAaHAAPTHI, (POPMBI U MPO-
ey Phl 3aKTIOUEHUS, UCTIOJTHEHHS U TIPEeKpalleHus] 00s13aTeTb-
CTBEHHBIX OTHOIIeHUI. Oco0oe 3HaueHre UMEIOT MOJIOKEHHUS CT.
422 I'K P®, ycranaBiauBaromye nopsiIok MpUMMEeHEeH!s1 UMIIepa-
TUBHBIX HOPM KO BCEM MHCTHTYTaM 00s3aTeIbCTBEHHBIX OTHO-
LIEHUH TPaKJAHCKOTO ITpaBa.

2. Oco0eHHast 4acTh — OT/JAeJbHbIE BHABI 0013aTEJILCTB
— SBJISETCA CaMOM OOBEMHOHM YacThl0 CHUCTEMBI I'PaKIaHCKO-
ro MpaBa, COCTOSIIEH U3 OTAEIbHBIX MHCTUTYTOB I'PAXKAAHCKO-
ro mpaBa, MPEJACTABISAIOIINUX COOOM CaMOCTOSITENIbHOE 00s13a-
TEJIbCTBEHHOE ITPABOOTHOILIEHUE, PETYJIMPYEMOE HOPMaMH 4a-
ctu Bropori 'K P®. B wacTHOCTH, 3TO TakuMe MHCTUTYTHI, KaK:
KYIUIS-TPOAaka, MeHa, JapeHue, peHTa U MOKU3HEHHOE CONEp-
’KaHWe C WKIMBEHHEM, apeH/1a, HaeM XHUJIOTO ITOMeIleHus, O6e3-
BO3ME3/IHOE MOJIb30BAHUE, TIOAPSA/], BBIIIOJTHEHUE HAYYHO-UCCIe-
JOBATEILCKUX U OMBITHO-KOHCTPYKTOPCKUX padoT, BO3ME3IHOE
OKa3aHWe yCIyT, MepeBO3Ka, 3aeM U KPeauT, (PMHAHCUPOBaHUE
O/ YCTYTIKY JAGHEKHOro TpeOOBaHMs1, OAaHKOBCKUI BKJIaJI, OaH-
KOBCKHI CYET, PacyeThl, XpPaHEHUE, CTPAXOBAHUE, MTOPYUYEHUE,
JeWCTBUSI B Uy’)KOM MHTepece 0e3 MopyveHus, areHTUPOBaHHE,
JIOBEPUTEJILHOE yIpaBJIeHUEe UMYIIECTBOM, KOMMepUeCcKash KOH-
1[eCCHs1, POCTOE TOBAPMINIECTBO, MyOIMYHOE OOCIaHue Harpa-
Ibl, MyOJIMYHBIA KOHKYPC, MPOBEIEHUE UI'P U Mapu, 00s3aTellb-
CTBa BCJIE[ICTBUE MPUUUHEHUS Bpea M 00s3aTeNbCTBA BCIIE-
CTBUE HEOCHOBATEJIFHOTO OOOTAIICHUS.



Kaxplii 13 IepeunciIieHHBIX 00s13aTeNIbCTB, 3a UCKIIOUEHUEM
00s13aTeIbCTBA BCIIE/ICTBUE TPUIMHEHH S Bpeja 1 HEOCHOBATETh-
HOTo OOOTaIleHus1, TPECTABIISAET COO0M CaMOCTOSATE IbHBIN MH-
CTUTYT UMYIIECTBEHHBIX OTHOIIIEHUW, Peasiu3yeMbli MyTEM 3a-
KJIIOYEHU S U UCTIOJTHEHM 1 loroBopa. [TpakTudeckas peanu3aims
0003HaYEHHBIX MHCTUTYTOB 0053aTeIbCTBEHHOTO TIPaBa B COBO-
KYIHOCTU COCTaBJISIET UMYIIIECTBEHHBI 0OOPOT, OCYIIIECTBIIsIe-
MBIl B COOTBETCTBUU CO CIIEIMaIbHBIMU HOPMAMM I'PakKJaHCKO-
ro rnpasa. [Ipu 3ToM HOpMBI IPak/IaHCKOIO IpaBa, Peryiupylo-
Il OTHOIIIEHUsI, BO3HUKAIOIIME BCJIEICTBUE MPUUNHEHUS Bpe-
Jla WM HEOCHOBATEJILHOTO 0OOTaIlICHU S, TAKJKe SIBJISTIOTCST 00s13a-
TeJLCTBEHHBIMU, HO OHM HOCSIT He 000POTOCIIOCOOHBIH, a OXpa-
HUTEJIbHBIMA XapaKTep, HalpaBJIEHHBIN HA 3aIUTY UMYILECTBEH-
HBIX TIPaB CYOBEKTOB I'PaXJAHCKOTO MpaBa.

3. Tperben 4acThio I'pakJaHCKOIO IpaBa SBJSETCSA HacJIe/-
CTBEHHOE€ MPaBO, PEryIupyoliee UMYIIECTBEHHbIE OTHOIIIE-
HUSI, BOBHUKAIOIIME B CBSA3M CO CMEPTHIO JIUIA. DTO CTPOrO pe-
IJIaMEHTUPOBAHHbIE OTHOIIIEHUSI, MPEIyCMATPUBAIOIINE CIIeIIN-
aJIbHYI0 TTPOLIEAYPY Mepexoa UMYIIECTBA WU UMYIIIECTBEHHbIX
MpaB OT YMEPILIETO JIMIA K €ro HacjaeJHUKaM IO JBYM OCHOBa-
HUSIM: TIO 3aKOHY WJIU TI0 3aBEIIAHUIO.

YuuThiBasi BO3pacTaiolye WHTErPAlMOHHBIE MPOLIECCH C
WHOCTPAHHBIMU JIUIIAMHU, KOTOPbIE B TIOCeIHEe BpeMsl MPHOO-
peTaT BCeoObEMITIONINN XapaKTep, B CUCTEMY COBPEMEHHOIO
I'paX/IaHCKOTO MpaBa BKJIIOUEH CIIeIUAIbHBIN pa3jien — MeKIy-
HApOJHOe YacTHOe npaso. Hopmbl Mex1yHapOIHOTO 4YaCTHO-



ro IpaBa yCTaHABJIMBAIOT MPABOBOE MOJIOKEHHE MHOCTPAHHBIX
JIU1I, BCTYNAIOIIUX B UMYIIIECTBEHHBIE OTHOLIEHUSI C POCCUMCKHU-
MM JIMLIAMH, A TaKKe IPUMEHUMOE ITPaBoO K JAHHBIM OTHOILIEHHU-
M.

4. CaMOCTOSITEIbHOW YacCThl0 I'PaXIAHCKOTO IMpaBa sIBJISIET-
CA cUCTeMa HOpM, PEryJIMPYIOLIMX OTHOILIEHMS, CBSA3AHHBIC C
BO3HMKHOBEHUEM MMYIIIECTBEHHBIX MIPaB HA Pe3yJbTaThl HH-
TeJJIEKTYaJbHOM JIesSITeJJbHOCTH U CpeJACTBAa UHANBHU/Iya-
Ju3anuu. ITO 3HAUYUTEIBHBIA U CAMOCTOSITEIbHBIN pa3jien CH-
CTEMBI TPaXJAaHCKOTO TpaBa, MOCBSIIEHHBI MPUOOPETEHNIO U
oXpaHe (3almTe) pe3y/IbTaToB MHTEJUIEKTYaIbHON COOCTBEHHO-
cTi. BHyTpEHHIOI CTPYKTYpY AAHHOTO pa3fiesia COCTABJISAIOT pa3-
JIMYHBIE BUBI ITPaB HA UHTEJUIEKTYaJIbHYI0 COOCTBEHHOCTb.

[Ipesxnae Bcero cnenyer BIAEIUTb AaBTOPCKOE IPABO HA IPOU3-
BEJICHUSI HayKH, JIMTepaTypbl U UCKYCCTBA. pyrumu pa3HoBUI-
HOCTSIMM MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH SIBJISIIOTCS CMEX-
HOE C aBTOPCKUM IIPaBO HA Pe3Y/IbTaThl UCIOJIHUTEIbCKON Je-
STEBHOCTU (MCTIONIHEHHMST), (POHOTPAaMMBI, COOOIIEHHS B d(pup
WY 110 Kabeso paauo- U Tesernepeaad (3pupHoe U KadbeabHoe
BelllaHKe), cofiepkanue 0a3 TaHHBIX, a TaKKe MPaBO Ha MPOU3-
BeJIEHNS HAYKU, JIMTEPATYPhbl U UCKYCCTBA, BIIEpBbIE 0OHAPOJIO-
BaHHBIE TOCJIE UX TIEpexoa B OOIECTBEHHOE JOCTOSTHUE.

Ele oHOM pa3HOBHUHOCTHIO ITPaB HA PE3YJIbTaThl NHTEJUICK-
TyaJIbHOW COOCTBEHHOCTH SIBJISIETCSI TATEHTHOE MIPABO, YCTaHAB-
JIMBAoIIee MOPSAAOK CO3JaHUs U UCTIONIb30BAHUSI UCKITIOUUTEb-
HBIX MPaB Ha M300pETeHNs], TIOJIe3HbIE MOAEIN W TIPOMBIIILICH-



HBIe 00pa3iipl. B mpaBonprMeHUTEIbHOM TPAKTHKE JAHHOE TTpa-
BO 324aCTYyI0 UMEHYIOT KaK MPOMBIILJIEHHOE MPaBO, PEryaupy-
I0ll[ee OTHOIIEHUSI TI0 CO3[aHMI0 OOBEKTOB MHTEJUIEKTYaIbHON
COOCTBEHHOCTH, KOTOPbIE UCTIOJIL3YIOTCS TOJIBKO B MPOMBIIILJICH-
HOCTHM U Ha Mpou3BoAcTBe. K psijly aHAJIOTMYHBIX MPaB MOXHO
MPUYHUCIUTD TAK)KE MTPABO HA CENEKIIMOHHOE JOCTUKEHUE, Ipa-
BO Ha TOTOJIOTHIO MHTErPATbHBIX MUKPOCXEM, MPaBO Ha CEKpeT
MPOU3BOJICTBA (HOY-Xay), MpaBa Ha CPEICTBAa WHIMBUyaTN3a-
UK IOPUINIECKUX JIUII, TOBAPOB, paboT, YCIYT U NMPEANIPUITUNA
(mpaBO Ha (pUPMEHHOE HAMMEHOBAHUE, TOBAPHBIM 3HAK M 3HAK
00C/Ty’)KMBaHMS1) U ITPABO HA UCTIOIb30BAHUE PE3Y/ILTATOB UHTEI-
JIEKTYaJIbHOM JIESITEJTbHOCTH B COCTaBe €IMHON TEXHOJIOTUH.

VIMeHHO 1o TakoMy MPUHLIMITY U B TAKOM XPOHOJIOTMYECKOM
MOpsIAKE TIOCTPOEHA CUCTEMA I'PaXIaHCKOTO 3aKOHO/IATEbCTBRA,
touHee, ' K P®, cocrosamas u3 OOmen yacty, T.€. OOMX I10-
JoxeHn 1 OCcOOEHHON YacTH, BKJIIOYAIOIIEH B ceOsl OTHE/IbHbIE
BUIBI 00513aTEILCTBA — MHCTUTYTHI.

§ 2. Cucrema yueO0HOro
Kypca rpakJaHcKoro npasa

I'paxxgaHckoe MpaBo MpeACTaBIIsieT cOO0W He TOJIBKO CTPOM-
HYIO CUCTEMY NOOTpACIel, pa3AeioB U UHCTUTYTOB IIpaBa, OC-
HOBAHHBIX HA I'Pa’KJAHCKOM 3aKOHOZIATEIIbCTBE, HO Y 3HAYUTEIb-
HBII TEOPETUYECKUI MaTepyall, PACK PhIBAIOIIMI Y OCBELIAIOIINN
IpeAMET U METOJ, PETYJIMPYEMBIX T'PAXIAHCKMM IIPABOM OTHO-



1ieHuid. MHOrve UMyIlecTBEeHHbIE OTHOIIEHUSI, CKJIAAbIBAIOIIN-
ecs B O0IIIeCTBe, He YperyJIMpOBaHbl HOPMaMU TPk IAHCKOTO 3a-
KOHOJIaTeIbCTBA JIMOO yperyIMpoBaHbl He B TOIHON Mepe. [lo-
JOOHBIE OTHOIIEHU I CTAHOBSITCS TIPEAMETOM U3YyUEHUS U KCClle-
JOBaHMSI B paMKax CHEIUAIbHOTO yU4eOHO-METOMYECKOTO Kyp-
ca, a IMEHHO y4eOHOro Kypca rpaxJIaHCKOTO MpaBa, OCBEIIal0-
IeT0 MHOTHE T'PaXJIaHCKO-TIPABOBBIE MOHSATHS, HE HaIle/IIne
CBOE OIPEIEICHNE B HOPMAX IPaKAAHCKOrO 3aKOHO/IATEIbCTBA.
Crnenyetr OTMETUTD TaKKe, YTO B HOPMax I'pak JAHCKOTO 3aKO-
HOJIATeJIbCTBA 32K PETUISIOTCS JIUIIIb OOIIUe TIOHSATHS HEKOTOPBIX
9JIEMEHTOB, TEPMUHOB, UHCTUTYTOB U 00SI3aTeNIbCTB T'PaXKJaH-
ckoro mnpasa. OJJHaKO B HUX HE OCBEIAIOTCS U HE PACKPBIBAIOT-
Cs1 METOJIBI ¥ CTIOCOOBI UX peau3aliiy MPUMEHUTEIHHO KO BCEM
MHCTUTYTaM I'PaXJIaHCKOTO MPaBa, 4TO MOPOXKAAET MHOXKECTBO
npo0OsieM B MPaBOIPUMEHUTEbHON MpakTuke. B To xe Bpems
B paMKax yuyeOHOU JAWCIMIUIMHBI pa3padaThIBAIOTCS U U3YYaloT-
Cs1 IOIXO/IBI, CIIOCOOBI Y IIPHUEMbl IPUMEHEHHU ST OTAETbHBIX HOPM
I'PaXkJaHCKOTO IIPaBa B €IMHOM JIOTUYECKOU YBSI3KE C IPYTMMU
HOpPMaMHM BCEH CUCTEMBbI rpakJaHcKoro mnpasa. [loatomy mpas
obu1 C.C. AnekceeB, yTBEPKAABIINM, YTO B y9eOHON JUCIIUTIIN-
HE I'pakJaHCKOTro MpaBa YacTy JIOJKHBI pacroiararbCs Tak, 4To-
ObI OCYIIIECTBIISUIACH MOCTIEI0BATEILHOCTD U JIOTHYHOCTD B U3Y-
YEeHUU TOU OTPACIIU MpaBa, COOTIONANIOCh COOTBETCTBUE €ro Ya-
crelt (pa3aenoB) aeucTByoiemMy 3akoHy B Poccun — 'K PO,
Ha nepBblii B3I MEKIY CUCTEMON y4eOHOro Kypca rpax-

60 Anexcees C.C. I'paxxmanckoe npaso. M., 2009. C. 21.



JAHCKOTO TIpaBa M CUCTEMOW OTpPAaCiy T'PakJaHCKOTo Ipapa, a
TAK)KE CHCTEMOW I'PaXJaHCKOrO 3aKOHOJATENIbCTBA MPOCIEKU-
BaeTcs1 HeKoTopoe cxoacTBo. Ho pakTruecku Mexay TaHHBIMU
MIPaBOBBIMU OOPA30BaHUSIMU CYIIIECTBYET OIPeeSICHHOE Pa3yiv-
Yiie B X 11eJIEBOM HA3HAUEHNH, B PEIIICHUU IPAKTUYECKUX 3a/1a4
U B UCCJIE0OBATENIbCKOM Marepualie. DTO COBEPIIEHHO pa3Hble
NpaBOBBIe 00Pa30BaHUs, C Pa3HBIMU LIEJAMU U 3aga4amMu. O0b-
€IMHSIET UX JIMIIIb MPEeIMeT PeryJupyeMbIX I'PakAaHCKUM Ipa-
BOM OTHOIIEHUI U TPUMEHUMOE K JAHHBIM OTHOIIIEHUSIM T'Pax-
JaHCKOE 3aKOHOAATENbCTBO. TeM He MeHee OTIMYHe Y4eOHOro
Kypca I'pakIaHCKOTo TIpaBa OT MHBIX CMEKHBIX TIPABOBBIX 00pa-
30BaHUM 3aKJII0YAETCS B TOM, YTO CUCTEMa Kypca I'pask1aHCKOTO
npaBa MnpeaHa3HavyeHa Jyisi HanOosiee rTyOOKOro 1 MPUKJIaJHOTO
€ro yCBOEHMSI.

C 37101 11€eJ1bI0 KYPC I'PA’KJAHCKOr0 MPaBa Mnpe/CTaBasieT
co00i cnenuaJbLHbIA y4eOHbIN MaTepuaJj, KOTOPbIH Mo3-
BOJISIET CHCTEMHO YCBAaWBATh MOJIO:KEHHSI TPaKIaHCKO-
ro 3aKOHO/ATeJbCTBA. YU4eOHBIH KypC TaKKe BKJHYAET
OCBEIIIEHUEe MHOTHX TIPOOJIeM, He HAIIE/AIINX CBOETO OTPAXKEHUS
B 3aKOHO/IATEJbCTBE, aHAIU3 CYAEOHOW MPAKTUKM sl TIOUCKA
U TIpUMEHeHHs1 HauOosiee ONTUMAJbHBIX MyTel pelieHusl mpo-
OJIEMHBIX 30H I'PakIAHCKOTO 3aKOHOAATEIbCTBA.

Jls1 mydiero ycBoOeHust yu4eOHBIN Kype TPaskIaHCKOTO TpaBa
JeJIUTCS Ha Pa3/Ielibl:

1. Pa3ies nepBblii — rpazk/IaHCKOe MPaBo — OOIIKE MOJIO-
JKEHUSI, a UMEHHO: TIOHSTHE I'PakJAHCKOTO TTPaBa U ero XapakTe-



PHCTHKA; IPEMET PErYIUPYEMbIX I'PakJIaHCKUM MPABOM OTHO-
IIEHWIT; ONpejie/ieHre TPaXIaHCKOTO MPpaBa KaKk caMOCTOSITE b~
HOU OTpac/v MpaBa; METOJ] M METOIOJIOTUSI TPk IAHCKOTO Tpa-
Ba; (DYHKIIMA, 3a/1a41 U IIPUHIIMIIB IPaXKJAHCKOTO MTPaBa; CUCTe-
Ma rpaXkJaHCKOrO MpaBa; HayKa rpaskJIaHCKOro IpaBa.

2. Pazfies BTOpOIl — rpa:k/JjaHCKoe MPaBOOTHOLIEHHE , —
B KOTOPOM M3y4YaeTcsl I'PakIaHCKOE 3aKOHO/IATEIbCTBO; CyObeK-
ThI TPaKIaHCKOTO MpaBa; 00bEKThI IPaXJAHCKOTO MpaBa; Ce-
KM, TIPEICTABUTEIHCTBO U CPOKH UCKOBOM JIaBHOCTH.

3. Paziea TpeTuii — npaBo cOOCTBEHHOCTH U MHbIE Belll-
Hble TpaBa — oOIIMe TOJIOKEHUSI O MpaBe COOCTBEHHOCTU U
€ro cojiep’kaHue, OCHOBAHUsI MPUOOPETECHUS U MPEKpallieH s, a
TaKKe CIIOCOOBI €r0 3aIIMTHL.

4. Pazies yeTBepPTHIil — 001Iast 4acTh 00513aTeJIbLCTBEH-
HOr0 MpaBa, u3yyvamias oOIye MoJoXeHus1 00 00si3aTesb-
CTBaX, a UMEHHO: TTIOHSITHE U CTOPOHBI 00sI3aTE/ILCTBA; IIEpeMEHa
JIMILI B 00sI3aTE/IbCTBE; UCIIOJTHEHUE M OCHOBAHUs MPEK pallieHusI
00s13aTeNIbCTBA; o0ecneueHrne 003aTe/IbCTBA; OTBETCTBEHHOCTh
3a HapyIIeHne 00s13aTeIbCTBA; OOIIHe MOJIoKeHUs O (popme 00s1-
3aTesIbCTBA — JIOTOBOPE.

5. Pa3en naThlil — 0TAeJIbHbIE BH/AbI 0013aTEJbLCTB 110
niepeiaue UMYyIIeCTBa B COOCTBEHHOCTD MJIA B UHOE BEITHOE pa-
BO, BBITIOJIHEHHIO OTAEJIBHBIX PadOT U YCIYT, B TOM 4ucie (u-
HAHCOBBIX U MOCPEIHUYECKUX YCIYT. 37eCh jKe M3y4alTcs BHE-
JOrOBOPHBIE 00SI3aTE/IbCTBA, BO3HUKAIOIINE BCJIEICTBUE ITPHUH-
HEHUsl Bpella ¥ HEOCHOBATEJILHOTO 00OTaITeHUSI.



6. Pa3zieJi mecToil — HaCJeCTBEHHOE NPABO — COIEPKUT
o0IIre TOJIOKEHNST O HACJIEIOBAaHUK, OCHOBAHUSI BO3HUKHOBE-
HUS HACJIeJCTBA, NIPOLIEAYPHl U MpaBUia NPUOOPETEHUS U MPU-
HSATHS HACJIE/ICTBA.

7. Pa3ned ceibMOM — MEXKAYHAPOHOE YACTHOE MPaBo
u3yvaeT IpaBo, Mojiexariee MPUMEeHEHUIO IIPH BO3HUKHOBEHUN
NUMYHICCTBCHHBIX OTHOIIIEHUH C Y4aCTUEM MHOCTPAHHBIX JIUII.

8. Pa3gea BocbMoOIl — MPaBO MHTEJJIEKTYaJIbHOH COO0-
CTBEHHOCTH — INOCBAIICH U3YYCHUIO PAa3/IMYHbIX BUIOB MHTEI-
JIEKTyaJTbHON COOCTBEHHOCTH — aBTOPCKOMY TPaBy U CMEKHBIM
C HUM IIpaBaM, IIATCHTHOMY IIpaBy U ITPOMbBIIIJICHHBIM ITpaBaM.

JIuteparypa

Anexcees C.C. I'paxpanckoe npaso. M., 2009.
Llepwernesuu I'.@. Y4eOHUK PYCCKOTO I'pakIaHCKOTO TpaBa.
T. 1. M., 2005.

I'naBa 6. Hayka
rpakJjanckoro npasa Poccun

§ 1. IlonsaTue, npeaMeT u 3aja4a
HAYKH IPakJIaHCKOro mpaBa

dyHIaAMEHTOM TPaKIaHCKOTO TpaBa sIBJISIETCS TPaKAaHCKOE



3aKOHO/IATEIbCTBO, KOTOPOE HAXOIUTCS B TOCTOSIHHOM Pa3BUTUN
Y COBEPILIEHCTBOBAHUH B 3aBUCUMOCTH OT Pa3BUTHS SKOHOMHYE-
CKUX OTHOIIICHUY B 00InecTBe. Pa3BuTHE IpaskIaHCKOTO 3aKOHO-
JaTeJIbCTBA OCYILECTBIISIETCS] HE XaOTUYHO, @ CUCTEMHO U JIOTHY-
HO, HA OCHOBE CIIEIIMAJIbHBIX HAYYHbIX UCCJIEJOBAHUN T'paXJaH-
CKOT'O 3aKOHOAATEIbCTBA M UMYIIECTBEHHBIX OTHOLIEHUH, BO3-
HUKAIOIIMX B OOIIECTBE.

Hayunbiii monmxon K pa3paOoTKe W COBEPIIEHCTBOBAHUIO
I'PaXJaHCKOIO 3aKOHOAATENILCTBA MTPUMEHSIICS U3JJaBHA, €IlIe CO
BPEMEH PUMCKOIO KJIACCMYECKOIO MpaBa, CTABIIETrO BIIOCIE/-
CTBUM OA30BOM OCHOBOW JIJIs1 pa3paOOTKU U TIOCTPOEHUS CUCTEe-
MblI rpaxaaHckoro npasa Poccuu B cepenune X VIII B. HayuHbie
MO/AXO/1bl, TPUMEHSIBILIMECS] B TO BPEMS1, CBOAWIUCH B OCHOBHOM
K CHUCTEMHOMY TOJIKOBAaHMIO U KOMMEHTAPUSAM HOPM I'pakJaH-
ckoro 3akoHogarenbcTBa. Ilozxke, B koHe X VIII — Hagane XIX
B. HAyYHBIM NOAXO K M3YYEHHUIO IpaxJaHCcKoro npasa Poccumn
CYIIECTBEHHO MEHSETCsI, OCYIIECTBIISIETCS MEPEXO] OT YaCTHO-
cTell K o0IeMy, MPUMeHsIeTCsI CUCTEMHBIH TTOX01 K pa3padboT-
K€ ¥ HAMMCAHUIO MOJIHOOOBEMHBIX YUEOHUKOB MO TPAkKAAHCKO-
My IpaBy.

B yueOHMKax TpakJaHCKOTO MpaBa CTATM OCBEIIAThCS HE
TOJIBKO TOJTKOBAHUSI WJIM KOMMEHTApUX HOPM I'PAKAAHCKOIO 3a-
KOHOAATENbCTBA, HO U UCTOPYSI BOBHUKHOBEHUSI TPAXKIAHCKUX
OTHOIIIEHUI Ha Pycu, mpoekThl 3aKOHOMOJIOKEHUI 00 UMYIIe-
CTBEHHBIX OTHOIIEHUsIX. VccnenoBacs Takke 4aCTHOPaBOBOM
XapakTep JaHHBIX OTHOIIEHHUH, (PyHIAMEHTOM KOTOPBIX SIBJISIET-



Cs1 MHCTUTYT YaCTHOW COOCTBEHHOCTH.

VIMeHHO B yKa3aHHbII NIEPHO]T CTAJTU MOSIBIIATHCS TTEPBbIE Ha-
YUHbIE KOHIICTIIINK U Pa3pabOTKN O HEOOXOAMMOCTH COBEPIIICH-
CTBOBaHMS IPaXkJAHCKOTO 3aKOHOAATeNbcTBA Poccuu, B TOM umc-
Jie TTyTeM aKTUBHOTO MCTIOIb30BaHM S HCCIIEIOBATEIbCKOTO OITbI-
Ta 3aIaIHOEBPONEUCKUX YUEHBIX — [IUBUJIMCTOB.

Cray NOsIBJIATHCS TIepBbie HAyYHbIE OMPE/IC/ICHUs] HHCTUTY-
TOB Y 3JIEMEHTOB I'PAKJAHCKOrO MpaBa, UX B3aMMOCBS3b C JIPY-
TMMU TIPaBOBBIMM OOpa3oBaHusiMU. Ha ocHOBe aHanmm3za u uc-
crenoBaHus chOPMHUPOBABIIIEHCS CyIeOHOM MPAKTUKHU pa3pada-
THIBTUCH TIPE/JIOKEHUS ¥ KOHLICTIIIAY TI0 COBEPIIIEHCTBOBAHUIO
HOPM T'PaXJaHCKOTO 3aKOHOATENLCTBA TOTO MEPUO/ia BPEMEHHU.
B yactHocTh, K.I1. TToGenoHOCIIEB B CBOEM BEJIMYAMIIIEM TpY/Ie
— «Kypc rpaxaaHckoro rpasa», KOTOPBIH IO MPaBy CUUTACTCS
NIEPBBIM B UCTOPUM POCCHICKOW IUBUJIMCTUKH (DyHIAMEHTAIIb-
HBIM Y4eOHMKOM IO I'paskIaHCKOMY TIPaBY, BBISIBUI M 0O03HAUMIT
poOJIEeMHBIE BOIIPOCHI, TTOCBSIIIEHHBIE 0OBEKTaM I'PakIaHCKOTO
npaBa — BellaM U WHBIM TpeMeTaM MMYIIECTBEHHOTo 00aa-
HuUs!,

[Mocnenosatenem K.I1. [ToGenoHOCIIEBa B BOMpPOCax HAYYIHO-
ro NOJIX0/a K U3y4eHuto rpaxaanckoro rpasa ot FO.C. 'amba-
POB, BIIEpBbIE Pa3pabOTaBIINI CTIEITUAIbHBIE HAYYHBIE METOJIBI,
CIOCOOBI U IIPHUEMBbI UCCJIEIOBAHK S CUCTEMBI TP TAHCKOTO Tpa-
Ba Poccuu. JlaHHbIe HayuHble pa3paOOTKX MO3BOIMIIU MOCTIENY-
IOIIVM TIOKOJIEHUSIM IIUBUJIMCTOB BBISIBIISITH HarOoJ1ee mpooieM-

81 oéedonocues K.1I1. Kypc rpaxpanckoro npasa. M., 2002. C. 80.



HbIe 30HbI B CUCTEMe IpaXJaHCKOro npasa Poccuu, BripaboTath
IPE/JIOKEHHUSI TIO PEIISHUI0 STUX IPOOIeM, B TOM YHCIIE U TTyTeM
BHECEHUsI U3MEHEHUH B I'pak/IaHCKOE 3aKOHOIATETbCTRO.

HeoOxomumoe yclioBrue HaydHOTo N3y4YeHus IpaBa, Kak 1 BCs-
koro apyroro npenmera, ormedan l0.C. I'ambapoB, ecth «00-
pabOTKa ero TeMu Ke METOJlaMU, UCXOIAIIVMMH W3 OMbiTa U
HaOmoneHuii. biaropapst cpaBHUTEIBHO-UCTOPUIECKOMY H3YyUe-
HMIO TIPABOBEJ/ICHUE, B CBOEM TEOPETUUYECKOM OTJIelie, TOAbIMA-
€TCsl Ha CTETICHb HAYKH, CTPEMSINEHCS] OTKPHITh OBTOPSIEMOCTb
B M3BECTHBIX YCJIOBHSIX, U3BECTHBIX SIBJICHWI MpaBa U MPUYNH-
HYIO CBSI3b 9TUX SIBJICHUI B UX OTHOIIEHUSX KaK JIPYyT K JPYTY,
TaK M K SIBJIEHUSAM OKpyXkatomien cpeabl» 2. Kak BUIHO, B Kave-
cTBe (byHIaMEHTATbHOTrO MeToa HayuHoro uccienoBanus 10.C.
['amOapoB BBIIBUTaET METO,I CPAaBHEHUS, O3B OJISIOMINI CO-
BEpPIIEHCTBOBATh 3aKOHOIaTeJIbCTBO .

Hayka rpaxmaHCKOro mpaBa HUCCleqyeT He TOJBbKO HOPMBI
IPaKJIAHCKOTO 3aKOHOJATENIbCTBA, HO W WMYIIECTBEHHBIE OT-
HOIIIEHUSI, PETyJIMpyeMble TaHHBIM 3aKOHONATELCTBOM, SIBJISI-
IOIIMECS] OCHOBOIIOJIATAOIIEH YacThl0o OOBEKTa WCCIIEI0OBaHMS,
YTO 0OOOCHOBBIBAETCS] 3HAYMMOCTBIO JIAHHBIX OTHOIeHu. Opra-
HUYHOUM M TUHAMMYHOM YaCThIO IPaXJAHCKOTO TpaBa sIBJISIOTCS
YaCTHOIPABOBBIE, UMYITIECTBEHHBIE OTHOIIEHU I, KOTOPbIE HAX0-
JSATCSI B IIOCTOSTHHOM Pa3BUTHH M BUjion3MeHeHnu. Kaxnas cry-
NIeHb Pa3BUTHSI OOIIECTBA COMPOBOXKIACTCS TPEK/IE BCETO pas-
BUTHEM TOBAPHO-JICHE)XHbIX, UMYIIIECTBEHHBIX OTHOIIICHU, BCe-

2r ambapos FO.C. I'paxpanckoe mpaBo. O6miast yacts. M., 2003. C. 35.



A OlEepekaloIIUX JACUCTBYIOIINE HOPMBI, PETYIUPYIOIIUE JaH-
HbIe OTHOIIIEHUSI, KOTOpble HEOOXOIUMO MPUBOIUTH B COOTBET-
CTBHME CO CKJIAJbIBAIOIIMMUCS B OOIIECTBE MMYIIECTBEHHBIMU
OTHOILICHUSIMU.

Penienvie cTonb BaXHBIX JI71s1 OOIIECTBA M TOCYIAPCTBA 3a1a4
BO3JIOKEHO HAa HAYKY I'PaJIaHCKOro MpaBa, UCCIIEIYIONIYIO TeH-
JEHIIMY Pa3BUTHUS WIKA CTarHAIIMU Pa3IMYHbIX UMYIIECTBEHHbBIX
OTHOIIIEHU, a TaKKe MPEANOChLIKHU, CIOCOOCTBYIOIINE U3MEHEe-
HUIO JaHHBIX OTHOLIeHUW. Hapsny ¢ 9TuM Hayka rpaxaaHcKoro
IpaBa UCCIIEAYeT COIMAIIbHBIE TIPOIIECCHI, TPOUCXOAIINE B 00-
IeCTBE, HEMOCPECTBEHHO CBA3aHHbIE C UMYIIIECTBEHHBIM 000-
pPOTOM; cinadble 3BeHbs1 B JAHHOM TPOIIecce; MPUYMHBI UX 00pa-
30BAaHHUS; CUCTEMY IIPABOBOIO PErYJIMPOBAHUS TOBAPHO-IEHEXK-
HBIX OTHOIICHUW; IPOTUBOPEUYMS U KOH(IMKTHI, BOSHUKAIOIIIME
MIPU UX PEryJIMPOBAaHUU; CYJeOHYIO TPAKTUKY, PA3IMYHbIE MHE-
HUS$1, TOYKU 3pEHHUsI, TEOPETUUECKIE KOHIETIIIMH U Pa3paboTKu B
UCCIIeyeMBbIX 00JIACTSIX TPaKAaHCKOTO MpaBa.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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