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BBenenune

Cornacno 4. 1 cr. 17 Koncruryumu Poccuiickoit denepa-
UK’ 1paBa U CBOOOMBI YeJIOBEKa W TPakJIaHUHA SIBJISIOTCS ra-
panTrpoBaHHBIMH. CyOBEKTUBHOE CeMEHHOE TIPaBO Ha MOJTyJe-
HUE cofepKaHus (AUTMMEHTOB) HECOBEPIIIEHHOJIETHUX U HETPY-
JOCTIOCOOHBIX HYKHAIOIIUXCA B MaTepUAJbHON TOMOINU YJie-
HOB CEMbU HE COCTaBJIsIeT UCKJIIoueHne. OCyIIecTBIEHUE U 3a-
IIMTA JAHHOTO COILIMAJIbHO OPUEHTHUPOBAHHOIO MpaBa, a TaKxke
UCTIOJTHEHWE KOPPECTIOHIUPYIOIIeN eMy 0O0S3aHHOCTH rapaHTH-
PYIOTCS CIIeIIUAIbHBIMU OOECTIEeYMTEIbHBIMU TIPABOBBIMU CPEJI-
CTBaMHM (IIpaBOBBIMU rapaHTUsAMM). Bmecte ¢ TeM OHM He Bce-
IJ1a MeXIy COOOM COITIaCOBAaHBI, UTO OTPHUIIATENILHO BIIMSIET HA
3(pPEeKTUBHOCTb MPABOBOIO rapaHTUPOBAHUS MTPAB U MHTEPECOB
CTOPOH aJTMMEHTHOTO TIPaBOOTHOIIIEHU S, CO3IaBasi O1aronpusT-
HYIO [IOYBY [UIsl HEUCTIOJIHEHUSI WM HEHAJIeXKaIIero UCIOHe-
HUS 00s3aHHOCTE! TIO yIIJIaTe ATMMEHTOB, M TEM CaMbIM ITPETIST-
CTBYET JIOCTHKEHUIO LIe/IA A TUMEHTHUPOBAHMUSI.

B HanmoHanbHOM cTpaTeruu JAEWCTBUN B MHTEpecax JeTei
Ha 2012-2017 r., yrBepxxaeHHou Ykaszom Ilpesuznenta Poccuii-
ckort ®enepanmu ot 1 mions 2012 r. Ne 7612, moguepkuBaer-
cs1 Hea(P(PEeKTUBHOCTh MEXaHU3MOB OOECIIeYeHUS] ATMMEHTHBIX

! Poccuiickas razera. 1993. Ne 237. 25 neKaopst.
2 Co6panmue 3akoHonatenbctBa PO, 2012. Ne 23. Cr. 2994,



npaB U UHTEpecoB jeTell. Tox/1ecTBeHHbIe BHIBOIBI CONEPKATCS
B YTBEpXJEHHOU pacniopsuxeHneM IIpaBurenscrBa Poccuiickon
®enepauuu ot 25 asBrycra 2014 r. Ne 1618-p Konuenuuu ro-
Cy/IapCTBEHHOM CeMeNHOM NoMTUKU B Poccuiickoit ®eaeparumn
Ha niepuoz 10 2025 roga®, corsiacHO KOTOpPO# HazpeJsia HeoOXO/Iu-
MOCTh Pa3pabOTKH CIIEIMATBHBIX Mep MO 00eCHeUeHUI0 UCTION-
HEHHUsI aJIMMEHTHBIX 00513aTeJIbCTB, B TOM YHCJIEe TIOCPEJACTBOM
YCUJICHUSI OTBETCTBEHHOCTH 32 HECBOEBPEMEHHYIO YIUIaTy aJiu-
MeHTOB. B noaTBepik/ieHre 0003HAU€HHOTO Te3Uca B yKa3aHHOU
KoHuienmu npuBoasiTcst JaHHbIE, COITACHO KOTOPHIM Ha KOHEIl
2013 r. B denepanbHOM CiTy)O€ CylneOHBIX MTPUCTABOB HAXOIH-
Joch 6onee 1 MIJIH UCTIOTHUTENBHBIX JOKYMEHTOB O B3bICKAHUU
amumeHToB. [Tpu atom B 2013 1 2014 r. cynsl pacemorpenu 323
601 u 328 714 nen o B3BICKAHWM AJIMMEHTOB Ha JIETEN COOTBET-
CTBEHHO™.

OnHOBpEMEHHO MMeeT MECTO TEHJIEHIIMsl MOBbIIIEHUS] UHU-
IIUATUBHOCTY TPAX/IaH, KOTOPbIE MPEANIOYUTAIOT CAMOCTOSITE b~
HO OIpEeNsATh MOPSAJOK ATMMEHTUPOBAHUS MOCPEICTBOM 3a-
KJIIOYEHUsI COIJIAIIEHHI 00 yIiIaTe auMeHToB. [1o nMerormmmcst
CTATUCTUYECKUM JIaHHbIM MuHucTepcTBa octuiiun Poccuiickoii
®epnepatyn, B 2015 1. HOoTapuycsl ynoctoepuiu 25 806 anu-

3 Cobpanue 3akoHomatenbctBa PO, 2014. Ne 35. Cr. 4811.

4om.: 00630p cyneOHOI TPAKTUKY 10 Je1aM, CBSI3aHHBIM CO B3bICKAHHEM aJTUMEHTOB
Ha HECOBEPILEHHOJIETHUX JIETeH, a Tak:Ke Ha HETPYIOCIIOCOOHBIX COBEPIIEHHOIETHUX
neren



MEHTHBIX COIJIAIeHUI® (U1l 1esieid cpaBHEHUs] 0OpaTUM BHU-
MaHue Ha TO, 4yTo B 2013 r. KOJIMYECTBO HOTAPUAIBHO YAOCTO-
BEPEHHbIX COIVIAIIEHUII 00 yIulaTe aJMMEHTOB cocTaBuiao 19
740, uro Ha 17,2 % npeBbICWIIO aHAJIOTUYHBIA MOKa3aTelb 3a
2012 r.°). Mexay TeM MO3UTUBHbIE HAMEPEHUSI CTOPOH B OTHO-
[IEHWHU YIJIaThl ATMMEHTOB HA MOMEHT 3aKJIIOUEHHsl CcOrJiallie-
HUI BOBCE HE 03HAYAIOT OTCYTCTBHE HEOOXOIMMOCTH MPABOBOTO
oOecrieueHus1 UCTIONMHEHU s ATMMEHTHBIX 00s13aTeNIbCTB.

OnHuM U3 MyTeil npeonoieHus 0003HAYEHHBIX MPOOJIEM SIB-
nsercs pepopmupoBanre CemertHoro koxaekca Poceniickon de-
nepanuu (nasee — CK P®)7. B 31ux nienisax BpeMeHHoOW pabodueit
IPYIION [0 COBEPILIEHCTBOBAHUIO CEMEMHOIO 3aKOHOIATEIbCTBA
Poccuiickorn ®depeparuu, co3gaHHon Tpu KoopnuHalimoHHOM
cosere npu [Ipesnnente Poccumickon depepanmu no peanmsa-
1uy HalmoHanbHOM cTpaTeruu IEMCTBUIM B MHTEpecax JeTer Ha
2012-2017 r., pa3padorana Konnemiusi coBepiieHCTBOBAaHUS
CEeMENHOTr0 3aKOHO/IATEILCTBA 8, B KOTOPOU B KAUECTBE HAITpaBJie-
HUsI MOAICPHU3AIMY CEMEMHOTO 3aKOHOIATEIbCTBA HA3bIBACTCS,

> Cwm.: MonwutopuHr nesatensHocTH MuHucTepeTBa octuimn Poccuiickoit deniepa-
LMY U €r0 TEPPUTOPUAJIbHBIX OpraHoB B cdepe Horapuara 3a 2015 ron. URL: http://
minjust.ru/2015-god (nata obpamenust: 1 HostOpst 2017 1.).

® Cm.: AnamuTuueckas CIPaBKa K CTAaTUCTUYECKOMY OTYETY O JeSTeIbHOCTH HOTa-
PHAJBHBIX MajaT cyobekToB Poccuiickoii denepanuy 1 HOTApUYCOB, 3aHUMAIOITHUXCS
YyacTHOM npakTtukow, B 2013 rogy. M., 2014. C. 40. URL: https://notariat.ru/ddata/
label-file/analitika_za_2013.pdf (mara obpawmenus: 1 HosOpsa 2017 r.).

7 CoGpanmue 3akoHonatenbcTBa P®. 1996. Ne 1. Cr. 16.

8 Konuenus coBepiiieHCTBOBaHUS CEMEHHOro 3akoHozaTenbcra. M., 2014. 31 c.



B YACTHOCTH, pacCIIMpeHNe MPABOBBIX TAPAHTUIN OCYIIIECTBICHUS
¥ 32l THl CEMEWHBIX MPaB, a TAKKE MCTIOTHEHHS 00SI3aHHOCTEH.

BaxHO OTMETHUTB, UTO HEKOTOpbIE MPEJIOKEHUS, U3JT0KEH-
Hble B KoHllenimu coBepiieHCTBOBAaHUSI CEMEMHOrO 3aKOHO/A-
TEeJIbCTBA U 3aTParvBaioliyie MpaBoBOEe TapaHTUPOBAHKUE CEME-
HBIX TIPaB ¥ 00sI3aHHOCTEH, yke peamn3oBansl B HopMax CK PO.
Tak, B COOTBETCTBUU C HOBEJUIOM, 3aKperuieHHoi denepanbHbIM
3akoHOM OT 30 nekadpst 2015 r. Ne 457-93 «O BHeceHUM U3Me-
Henuil B Cemeninbiii kofieke Poccuiickont denepaiivy U cTaThio
256 yvactu nepBou ['paxpaHckoro kogekca Poccuiickoii (yTB.
[Ipe3sunnymom BepxoBnoro Cyma Poccuiickonn ®eneparmn 13
masi 2015 r.) // bronierens BepxoBHoro Cyna P®. 2015. Ne 7.

depeparnun»®, 3aUTa CEMEWHBIX MPaB TeTleph OCYIIeCTBIIS-
eTcs crocoOamu, ycraHoBJieHHBIME He TobKo CK P®, Ho 11 nHbI-
MU 3aKOHaMH, 4TO JOOABJsET aKTyaJlbHOCTU, HAIpUMeEp, Mpo-
6J1eMe JOMyCTUMOCTH KOMITEHCAIIMA MOPAJIbHOTO BPe/ia 3a HeUcC-
TMIOJIHEHNE WJTA HEHAJ|JIeXKalllee UCTIOJTHEHNE aTMMEHTHBIX 00s13a-
TEJIbCTB.

OtaesnbHbBIE BOIMPOCH CEMENHO-NPABOBOTO PEryJIMpPOBaHUS
OTHOIIIEHU MO MTPEAOCTABIIEHUIO COAEPKAHMUSI 3aTPAruBalOTCs U
B MOJIOKeHUsIX KOHIENMIuM pa3BUTHS IPaKJAHCKOTO 3aKOHO/A-
TenbcTBa Poccuiickoit Penepanmu . Kpome Toro, HeKoTopsie 13

0 Co6panmue 3akoHomatensctea PO, 2016. Ne 1 (u. 1). Cr. 77.

10 Ono6pena Coserom npu [Ipesunente Poccuiickoit denepanuy no koguduKanum
¥ COBEpIICHCTBOBAHMIO I'PakJAHCKOTO 3aKOHO#aTebeTBa 7 okTsa0pst 2009 . // Bect-
HUK BAC P®. 2009. Ne 11.



HUX HalulM oTpaxkeHue B I'paxkaaHckoM konekce Poccuiickoi
®enepanmn!!. TIpexae Bcero peds UaET O MPUHSITUH U BCTYTLIE-
Huu B cuty ®PepepanbHoro 3akoHa ot 8 mapra 2015 r. Ne 42-
@3 «O BHECeHMM W3MEHEHUH B 4YacTb MEpBYIO I 'paxkaaHCKOro
konekca Poccuiickoii @eneparim» 2, B KOTOPOM MpeaycMOTpeHa
HoBas penakuus ct. 414 I'K PO, e npenmnonaraomas npsmoro
3arpeTa HOBAllMM aJIMMEHTHBIX 00s3aTesIbCTB. B CBA3M ¢ 3TUM
npeJlaraéMble, a TAKKe YK€ IPUHATbIE U3MEHEHUs U JOTIOJTHE-
HUSI CEMEWHOT0 M TPk IaHCKOTO 3aKOHO/IATeIbCTBA TPEOYIOT OC-
HOBATEJIbHOTO HAYYHOI'O OCMBICJICHHUS.

B nenom cyiectByionye npodessl B IpaBOBOM PeryupoBa-
HUM AJIMMEHTHBIX OTHOLIEHUH, I0PUIUYECKUE KOJUIU3UU MEXK-
1y CEMEWHBIM, I'PaKAAHCKAM U TPAKAAHCKHAM MPOLECCyaTbHbIM
3aKOHO/IATENILCTBOM, 3HAYMUTEIFHOE Mpeo0iaaHne OlEeHOYHBIX
KaTeropuii, 0OyCJIOBJICHHBIX CUTYAI[MOHHBIM METOJIOM ITPaBOBO-
IO peryJMpoBaHUs CEMENHBIX OTHOLIEHUI, TOPOXKJAIOT ONpeae-
JICHHBIE CJIOKHOCTHM MPY peaylv3allid COOTBETCTBYIOIIMX HOPM
IIpaBa. JTO OKAa3bIBACT 3HAYMTEIBHOE BIMSAHUE HA I(P(PEKTUB-
HOCTb ITPAaBOBOTO I'apaHTUPOBAHUS IIPAB U MHTEPECOB CTOPOH
QIMMEHTHOIO IMpaBoOTHOLIEHUSA. CTOPOHBI, CY[bl, HOTAPUYChI
JOJKHBI YUUTBIBATh CHELU(PUKY aJIMMEHTHBIX MPABOOTHOIIIE-
HUM, UX LEJEBOE, COLMATIbHO OPUEHTUPOBAHHOE HA3HAYCHUE,
KOTOPBIE MTPEJOIPENEIISIOT ASUCTBAE MTPUHLIMAIIA HEJOMyIEHU

' CoGpanue 3akonomatenscrea P, 1994. Ne 32. Cr. 3301; 1996. Ne 5. Cr. 410;
2001. Ne 49. Cr. 4552; 2006. Ne 52 (. 1). Cr. 5496.

12 Co6panue 3akoHonatensctBa P®. 2015. Ne 10. Cr. 1412.



CHMIKEHHU I 3aKOHHOTO YPOBHSI IIPABOBOTO rapaHTUPOBAHU S IPaB
Y MHTEPECOB CTOPOH AJTMMEHTHOT'O TTPABOOTHOIICHHUSI.

B oteuyecTBeHHOI Hayke CEMEHOro MpaBa UMEIOTCsI UCCIIENI0-
BaHUs1, B TOW WA MHOM MEpE IMOCBSIIEHHBIE [TPAaBOBbIM I'apaH-
TUSIM B cpepe anumeHTupoBanus. Cpeau auccepraiui, B KOTO-
PHIX HETOCPE/ICTBEHHOE BHUMAaHME YIeJseTCs JaHHOU Mmpooie-
MaTHhKe, MOXHO 0003HAYMTh auccepTranonHsie padots O.1O.
KocoBoii «CeMenHO-ITpaBOBOE PEryJIMPOBaHUE OTHOIIEHHUS 110
MPEIOCTABJICHUIO CofiepKaHus uieHaMm cembu» (M., 2005) u
E.B. TpecrioBoii «MatepuaibHO-TIpaBOBbIE TApaHTHH OOecTieye-
HUsI UMYIIECTBEHHBIX MHTEPECOB HECOBEPIIIEHHOJETHUX B Ce-
meitHoM mipaBe» (CII6., 1991). Hekotopble mpaBoBble rapaHTHU
3aTparuBaloTCsl B AMCCEPTALMAX, MOCBSIIEHHBIX aJTMMEHTHBIM
obsi3atenbcTBaM, M.B. AHTokonbckoi, O.A. [JaBeigoBoii, MLA.
Hanmnan, O.B. Kanuroson, E.JO. Kocriouenko, JI.U. TlaneBoi,
A.N. Tleprament, A.M. Pa6en, JI.H. Poropuu, H.C. PymsHiie-
Boi1, 10.A. PycramoBoii.

OnpeneneHHbIe aCMIEKThI TPABOBOTO FAPAHTUPOBAHUS TIPaB U
WHTEPECOB CTOPOH AJIMMEHTHOTO MPAaBOOTHOIIEHUS] PACKpPbIBA-
iorcs B Tpynax K.H. Annenkona, H0.®. becnanosa, E.M. Bo-
poxerikuHa, 5.M. I'onrano, B.W. [lanununa, A.W. 3aropoBcko-
ro, A.H. JleBymkuna, JI.b. Makcumosny, [I.11. Menepa, JLIO.
MuxeeBou, A.M. HeuaeBoii, O.H. Huzamuesoii, H.H. Tapy-
cunou, JI.M. ITuesmnnesoii, B.A. Pacenuesa, C.}JO. Yamiko-
Boi1, E.A. Yedpanosoii, H.C. lllepctHeBoi, I'.®. IllepiieHeBu-
ya, T.B. Illepiiens u ap.



OtnenbHbIe BUABI TPABOBBIX FAPaHTUI B c(pepe alTluMEHTUPO-
BAHUS COCTABWIM IpeaMeT ucciaenoBanuil JI.M. 3BATMHIIEBOU,
E.B. Kaiimakoso#u, 3.B. Pomosckon, C.A. Cunoposoit, O.C. Ty-
pycosoii u JI.E. YnuepoBoil (Mepbl 3allIUThI U1 OTBETCTBEHHOCTH ),
A.B. MapkocsH (topuauueckue aktei), [I.A. MaranneBa (mpe-
JIeJIbl OCYIIIECTBIICHUS TIPAB M UCTIOTHEHU s OOS3aHHOCTEN ).

[IpaBOBBIM rapaHTHsIM B CEMEMHOM IpPaBe MOCBSIIEHbI JUC-
cepranuu W.B. Kununkosoit, B.W. 3umapuna, E.I'. MuckapsiH,
SA.E. Ilecuna. B Teopuu npaBa U IMBUJIMCTUKE IMPABOBOE TIa-
paHTUpOBaHUE paccmarpusaercs B Tpyaax E.B. Basuiuna, H.B.
Burpyka, JI.[I. BoeBoauna, B.I1. I'pubanoBa.

O603HaueHHBIE YUEHbIe BHECIH CYIIECTBEHHBIN BKJIA]] B pa3-
BUTHE TEOPUU IPABOBbIX IapaHTUi B chepe aTuMEHTUPOBAHUS
Y CEMEMHOM I1paBe B LIeJIoM. BMecTe ¢ TeM BHE N0J1s BHUMAHUS
UCCJIE/IOBATEJIEN OCTAIMCh BOMPOCH O 3HAYEHUM MPUHIIMIA Ta-
PAHTUPOBAHHOI'O OCYILECTBJEHUS AJIMMEHTHBIX MPAB U UCIOJ-
HEHMS 00sI3aHHOCTEH, criernrd ke IPaBOBBIX rapaHTUl B cpepe
QIMMEHTUPOBAHUSI U OCOOEHHOCTSIX aJIMMEHTHOTO 00s13aTelTb-
CTBa KaK 00BEKTAa MPABOBOTO FAPAHTUPOBAHMSI, BBIJICJICHUN KOH-
KPETHBIX BUJIOB IIPABOBBIX FapaHTUIl B c(epe aJTMMEeHTHpPOBa-
HUSI.

B Hacrosiier MoHOrpaum U3JI0KEHO KOMIUIEKCHOE HAYYHOE
MIPEJICTABJIEHUE O MPABOBBIX TAPAHTUSIX MIPaB U UHTEPECOB CTO-
POH aJIMMEHTHOIO MPAaBOOTHOUIEHHUS], B TOM YMCJIE YUUTHIBAIO-
11Ie€ COBPEMEHHbIE TEHJIEHIINM PA3BUTHS CEMENHOIO, TpaKJaH-
CKOTO M T'Pa)kJIaHCKOTO MPOLECCYAIbHOIO 3aKOHONATENILCTBA, a



TaK)Xe MPABOMPUMEHUTENIBHON MPAKTHKH, YTO OOYCIOBIMBAET
HEOOXOIUMOCTb U aKTyaJIbHOCTh HACTOSIIIIETO MCCIIEOBAHMS.
Agtop BoIpakaer Onmarogaprocts Onbre Hukonaesne Huza-
mueBoi, AHHe MakcumoBHe PaGer, Ceeriane IOpbreBne Yari-
koBo# 1 Tamape BacuiibeBHe IllepiiieHs 3a 1ieHHbIE 3aMedaHus 1
PEKOMEHIAIIMH TI0 COIEePKaHUo padoThl, [lamupy XaMUTOBUIY
BaneeBy — 3a conencTere B M3JaHUN HACTOALLIEH KHUATH, a TAKXKe
cBouM ponutesisiM TarbsaHe AnekcanaposHe u Cepreto EBrenbe-
Buuy KceHodoHTOBBIM U cynpyry JmMutpuio AjlekcaHIpOBUYY
JloporuHy — 3a OAJEPKKY B HAYYHOU JEATEIBHOCTH.



I'naBa 1
Oomas xapakTepucTHKA
NMPaBOBLIX TAPAHTHH B
chepe aTMMEHTHPOBAHUS

§ 1. IlpyHIUn rapaHTUP OBAHHOTO
OCyIIleCTBJIEHUSI ceMelHbIX MPaB
U MCIIOJIHEHHNS 00s13aHHOCTEeH
B chepe aTMMEeHTHPOBAHMSA
B nHayuHO# nuTeparype mon cyObeKTHBHBIM IPABOM TPaJIu-
IIUOHHO ITOHMAKTCA BU 1 Mepa BO3MOXHOI'O ITIOBEACHU A1 ynpa-
BOMOYCHHOI'O cy61)eI<Ta 06IHGCTB6HHOFO OTHOHICHU A, KOTOPLIC

SIBJISIIOTCSL IOPUIMYECKU OMPEIeICHHBIMA U TapaHTUPOBAHHbI-
mu'3, Becbma BaXHBIM TpEJCTaBIIsIETCS OOO3HAYEHUE TAKOTO

B Cm.: Aunexcandpog H.I'. 3akOHHOCTb Y TIPABOOTHOIIIEHHST B COBETCKOM OOIIIECTBE.
M.: Toctopuznar, 1955. C. 108; Mamyzoe H.H. CyobektuBHble ipaBa rpaxaad CCCP.
CaparoB: ITprBOIKCKOE KHIKHOE U3-Bo, 1966. C. 31; @amxyarmun @.H. TIpobneMs
Teopuu rocynapcersa u npasa. Kazanb: M3g-so Kazan. yn-ta, 1987. C. 280. B Hayu-
HOH JIUTepaType BBICKA3bIBAETCS] MHEHHE, UTO B CEMEWHOM, TPYJOBOM, 3eMeIbHOM U
WHBIX OTPACIISIX MPaBa, I KOTOPBIX XapaKTePHO JEHCTBUE KaK YaCTHOIPABOBBIX, TAK
Y IyOJIMYHO-TIPABOBBIX METOJIOB PEryJIMPOBaHMSI, CyOBEKTUBHOE IIPABO MPEICTABIISET



MMMAaHEHTHOTO CBOMCTBA CYOBEKTUBHOTO MIPaBa, KaK ero rapaH-
THUPOBAHHOCTD, YTO MPEIONpPeIeIIeT HEOOXOANMOCTh CYIIIECTBO-
BaHMS PAa3BUTOM CHCTEMbI MTPABOBBIX TAPAHTUI €ro OCYIIECTB-
nenus u 3anthl. [To cipaBepmmBomy 3amedanuio B.I1. ['puba-
HOBA, MPAaBO HE TOJIHKO MPEJOCTABISIET CyObeKTaM OIpe/IeieH-
HbIe CyOBEKTUBHBIE TIPaBa, HO M 00ECNIEYNBAET UX peaIbHOE OCY-
IIECTBJICHUE MOCPEACTBOM YCTAHOBJIEHHBIX B 3aKOHE MPABOBBIX
rapaHTUid UX peajibHOCTH !, B 9TOM OTHOIIIEHNM HE COCTaBIISIET
UCKJIIOUEHUSI TaKoe CYOBEKTUBHOE CEMEWHOE MPaBo, KaK MPaBo
Ha MOJIy4YeHUE COACPKAHU.

[Tponomkasi cBoto MbICib, B.IT. ['pubGaHOB MOTYEpKUBAET, UTO
JEVICTBUE MPABOBBIX I'APAHTUN HE MCUYEPIIBIBAETCS U HE MOXET
MCUYEPNBIBATLCS JIMIIL OOECTieueHNeM pPEaIbHOTO OCYIIIECTBIIe-
HUSI CYOBEKTHUBHBIX IPAB HMCKIIOYUTENIBHO YIPABOMOUYEHHOTO
JIMIIA, TIOCKOJIbKY HEOOXOIMMO rapaHTHPOBaHUE KaK MHTEPECOB
BCero oOINecTBa B 1IEJIOM, TaK U CYObEKTUBHBIX MPaB U UHTEpe-
COB JPYTUX JIUII, KOTOPBIE MOTYT ObITh 3aTPOHYTHI OCYIIIECTBIIE-
HHEM CyOBEKTMBHOTO IMpaBa TaKOTo YIMpaBOMOYEHHOTO Juiia '.
Ha Haim B35, B Ka4ecTBe YKa3aHHbIX MHTEPECOB BBICTYIIAET
U MHTepec 00s3aHHOIO JIMIA, YTO OCOOEHHO OTYETIMBO BUIHO
Ha IpUMepe OTHOCUTENbHBIX MpaBooTHouleHu. Tak, B.C. Em

co00¥ BU/L M Mepy JI03BOJICHHOTO (JOIYCTHIMOTIO) MOBECHHUS YIPABOMOUEHHOTO JIN-
ua. Cm.: Basuaun E.B. OcylllecTBIEHUE U 3allUTa TPaXJaHCKUX IpaB. M.: Bonrepc
Knysep, 2009. C. 9.

“n pubaros B.I1. OcyiiecTBieHue u 3amuTa rpaxaaHckux npas. M.: Craryt, 2001.
C.24.

15 Tam xe.



OTMeYaeT, YTO B OCHOBE JUHAMHUKM TAKHMX IPABOBBIX OTHOIIIE-
HUI HAXOJISITCSI BCTPEUHbIE MHTEPECH YIIPABOMOUEHHOTO U 00sI-
3aHHOTO JIMII, & TIOTOMY WCIIOJIHEHHE OOSI3aHHOCTH SIBJISIET CO-
001 Cpe/ICTBO YIOBJIETBOPEHUSI MHTEpeca KaK yIpaBOMOYEeHHO-
ro, Tak M 00s13aHHOrO Juia'®, Orciona, Mo MHEHUIO YYEHOT0, OC-
HOBHOW rapaHTHEN UCTIOTHEHH I TPaKIaHCKO-TIPABOBBIX 00sI3aH-
HOCTEH SIBJISIETCSI COMMIAPHOCTh MHTEPECOB 0OS3aHHOTO JIMIIA C
WHTepecaMu ero KoHTpareHTa'!’, T. e. 6ajaaHC MHTEPECOB CYObEeK-
TOB MPaBOOTHOIIEHUsA. TakuM 00pa3om, HEOOXOIUMO FOBOPUTH
0 IOTPeOHOCTH B 00ECTICYEHMH PEATbHOTO UCMIOTHEHU ST I0PHU/IU-
Jyeckux oOsi3aHHOCTel. [IpraepxuBasch aHAJIOTMYHOTO MHEHU S,
JI.II. BoeBonvH yKa3biBaJl, YTO TapaHTHUHM OOSI3aHHOCTEH MMe-
IOT CYIIIECTBEHHOE 3HAUEHHE B CJTydae HAJIMUMS HEOCPEICTBEH-
HOH CBSI3M MEX[y UCTIOJTHEHWEM OOSI3aHHOCTEH M OCYIIECTBIIe-
HUEM TIpaB ¥ CBOOOJ, a MOTPeOHOCTh B HUX BBITEKAET U3 IMPH-
ponbl camux oOs3aHHOCTeH '8, BesycioBHO, co3manue Onaronpu-
SITHBIX YCJIOBUM, B TOM YHMCJIe TIPABOBBIX, SIBJISAETCS HEOOXOIU-
MBIM /7151 HAJUIEKAIero UCMoNHeHus1 oos3anHocTted. [lomyepk-
HEM TaKkKe, YTO B HAYYHOU JIUTepaType MpH ONpe/ie/ieHN I0pH-
JMYECKOW 00s3aHHOCTH 3a4acTyl0 YKa3blBaeTCsl Ha ee rapaHTh-

16 En B.C. Kareropust 00513aHHOCTH B COBETCKOM TI'pakIAaHCKOM IIpaBe (BOITPOCHI
TEOpUM): UC. ... KaH.. opul. Hayk. M., 1981. C. 28.

17 Cm.: Poccniickoe rpakIaHCKOe MPaBo: yueOHUK: B 2 T. / oTB. pel. E.A. CyxaHoB.
T. I. M.: Craryr, 2011. C. 394. Aprop rasel — B.C. Em.

18 Boesooun JIJ. IOpupmaeckmii craryc muaHocTy B Pocenn: yue6. mocodue. M.
Uzn-so MI'Y, MIH®PA-M; Hopma, 1997. C. 222-223.



POBaHHOCTH!°.

B cBoio ouepenb, B OTIEIBHBIX HCCIIEIOBAHUSAX B KauyecTBE
IIPABOBOY TapaHTHUU OCYIIECTBIIEHUS CYOEKTUBHOTO IPaBa pac-
CMaTpUBAETCsl 3aKOHOJATEIbHOE 3aKperieHne KOPPeCrHoHIupy-
olIeld eMy pUAYecKol 00s3aHHOCTH?Y OO0 ke Herocpen-
CTBEHHO IOpUANYECKasi 0OSA3aHHOCTh, TIOCKOJIBKY OCYIIECTBIIE-
HIe CyOBEKTUBHOTO IpaBa, KOTOpPOe He 00ecriedyeHo 00s3aHHO-
CTbl0, HeBO3MOXHO?!. Hu B Koeil Mepe He oTpuliasi MocaeJHUN
Te3KC, OTMETUM, YTO UCKITIOUMTEIHHO I0PUANIECKON 0OS3aHHO-
CTH WJIH K€ ee 3aKperUIeHHWs] B 3aKOHOIATENIbCTBE 32 COOTBET-
CTBYIOIIAM JIMIIOM HEIOCTATOYHO JJIs1 OOECTIeUeHUsI OCYIIECTB-
JieHus1 CyOBbeKTUBHOIO TpaBa, MOCKOIbKY 3TO ellle He rapaHTH-
pyeT ee ucnonHeHus. bonee Toro, Toraa B KauecTBe MPaBOBOM
rapaHTHU OCYIIECTBIICHUS] CyObEKTUBHOTO MPaBa MOXHO OBLIO
ObI IPU3HATh M €r0 HOPMATUBHOE 3aKperieHue. M takoe MHe-
HUE BCTpeyvaeTcsi B HayuHou jureparype. B yactnocru, E.H. Xa-
30B B COAEpKaHWE TIOHSTHS IOPUINYECKUX TApAaHTUN BKJIIOYA-
eT «IpU3HAHME W 3aKpervieHue MpaB, CBOOOA M OOSI3aHHOCTEH
JeJioBeKa M TpakjaHruHa B KOHCTUTYLIMU U Ipyrux HOpMaTHB-
HBIX aKTax»>2. OTHAKO OUYEBU/IHO, YTO O€3 rapaHTUil CyObeKTUB-

19 Cw.: @amrynun @.H. Ipo6nems! Teopun rocynapersa u mpasa. C. 283.

20 Cm.: Cemeitnoe IpaBo: y4eOHUK utst GakasaBpoB / mox pen. E.A. YedpaHoBOi.
M.: Uzn-Bo IOpaiir, 2012. C. 70. Aerop massl — C.JO. Yamkosa.

2ICm.: EuB.C. Kateropust 0053aHHOCTH B COBETCKOM I'PaXkJAHCKOM IpaBe (BOIPO-
col Teopun). C. 6, 26; Toacmoii FO.K. K teopun npaBootHouteHus. JI.: M3g-o Jle-
HUHIPaACKoro yu-Ta, 1959. C. 45-46.

2 Xa3zoe E.H. KOHCTI/ITyHI/IOHHLIG rapaHTHUM IIpaB 1 CBO6OII YCJIOBCKA U I'pakJaHuHa



HbIE TpaBa U IOPUIUYECKUE 00S3aHHOCTU OCTAaBATUCH OBl JIUIIIb
MIPOBO3MJIAINICHHBIMU B 3aKOHE, HO BOBCE HE TapaHTUPOBAHHbI-
mu. [1o cipaBeyimBomy MHeHuio B.A. [aTionrHa, HOpMaTUBHO-
ro 3aKperuieHrusi HeJJOCTATOUHO [Isl TIOJIHOTO TapaHTHUPOBAHUS
cyObeKTHBHBIX MpaB>®. B.A. PatexuHa 000CHOBaHHO yKa3bIBaeT
Ha TECHYIO CBSI3b MEK/Iy ITPABOBBIMU FAPAHTHUSMU U CYOBEKTHUB-
HBIM IIPABOM, KOTOPOE OHHU FAPAHTUPYIOT: HOPMBI ITPaBa, 3aKperi-
JISIOLIME TApPAaHTUH, TIOTOMY U CYIIECTBYIOT, YTO UMEETCsI 3aKO-
HOJIaTeJIbHOE 3aKperuieHre CyObeKTUBHOTO IpaBa >4, IMeHHo 110
STOW MPUYUHE OCTAETCS HOBAaTOPCKMM U B HAIIM JHA MHEHHE
S.E. TlecuHa 0 TeCHOM €JMIHCTBE HE TOJIBKO IMPaB M OOSI3aHHO-
cTell, HO M uX rapanTuii®. HopMaTuBHOE 3aKperieHue cyobek-
TUBHBIX TIPaB U I0PUANYECKUX O0S3aHHOCTEN MMeeT oOecredn-
BaloIlee 3Ha4eHUe TIOCTOJIbKY, TIOCKOJIBKY BBICTYIIaeT B KAUueCTBE
NIPE/INOCHUTIKY, YCJIOBUS UX TApaHTUPOBAHHOTO OCYIIECTBIICHUS
Y WCTIOJIHEHUS.

TeM He MeHee BbIIIIeCKa3aHHOE He OTPUIIAeT Te3uca, B COOT-
BETCTBUH C KOTOPHIM OJTHU CYOBEKTHBHBIE TTPaBa MOTYT BBICTY-
NaTh B KAUECTBE IOPUINICCKUX TapaHTUI APYTUX CYOBEKTUBHBIX

B Poccun: Teopernueckre OCHOBBI M ITPOOIEMBI peaau3aiuu: aBToped. Iuc. ... J-pa
fopun. Hayk. M., 2011. C. 17.

2 Mamwoaun B.A. CyObeKTUBHBIC ITPaBa IPaXjiaH: OCHOBHBIC YEPTHI, CTA/INH, FapaH-
Tum peamsanuu // CoBerckoe rocynapctso v npaso. 1971. Ne 6. C. 24-32.

2% Pamexuna B.A. TpyHonpaBoBble TAPaHTUM MpaBa Ha 3apaOOTHYIO ILIATY: JHUC.
... Kaun. opul. Hayk. SApocnasis, 2007. C. 24-25.

% Mecun 4.E. CeMelHO-IIpaBOBHIE U NIPOLIECCYAJIbHbIE FAPAHTUM IIPAB KEHILUH B
CCCP: aBroped. auc. ... A-pa opui. Hayk. Anma-ATta, 1972. C. 6.



npaB. Tak, [I.M. Yedor ormeua, 4to «peanu3aius CyObeKTUB-
HOT'O TpaBa, €ro 3allliTa... TECHO CBSI3aHbl C JIEMICTBUEM MHO-
TUX IPYyTrUX CYOBEKTUBHBIX IPAB, C B3aUMOJICHCTBUEM IPAB, BO3-
HUKAIOIUX B paMKax MPaBOBOrO MHCTUTYTA, OTPAC/IM MpaBa H,
HAKOHell, CUCTEMbI BCETO IpaBa B 1iesioM. [leiicTBre cyObeKTUB-
HOT'O MpaBa B OOJIBIIIMHCTBE CITyYaeB 3aBUCHUT OT JEWCTBUS JIPY-
rux cyObeKTUBHBIX MpaB»2°. Ha Takoe B3aMMOJEWCTBUE yKa3bl-
BaeT Koncruryimonnsii Cyn Poccuiickoit ®enepaiivivi: Hajyie-
JKallee UCTIOTHEHNE POAMTEIbCKON 00SI3aHHOCTH 3a00TUTHCS O
JETSIX, B TOM YHUCIIe U COAEpPXKaTh MX, CBSI3AHO C pean3alueit
pPOIUTENISIMH, B YACTHOCTH, IPaBa Ha TPy, IIpaBa Ha CBOOOIHOE
UCIIOJIb30BaHUE CBOMX CIOCOOHOCTEW W MMYIIeCTBA ISl Mpej-
MPUHUMATEILCKOW M MTHOW HE 3aIpelreHHON 3aKOHOM SKOHOMU-
Jyeckoit aesitennbHocTr?’. OTHAKO HEOOXOAUMO IMTOAYEPKHY Th, UTO
peub ueT UMEHHO O pean3aliy TaKUX CYObEKTHUBHBIX MpaB,
MOCKOJIbKY UX HOPMATUBHOE 3aKpeIrIeHUE SIBJISIETCS, KaK MpaBU-
JI0, SIBHO HeJlocTatouHbiM. Masio 3akpenuth B 4. 1 cT. 37 Kon-
crutyiu Poccuiickoii depeparuy mpaBo Ha TPy, HEOOXOIUMO
rapaHTUpPOBaTh €ro0 OCYIIECTBICHUE U 3alUTy. TONBKO B Cilydae
€ro peayM3aliid MOXHO TOBOPHUThH O TapaHTUpYIOIeM, oOecre-

2 Yeuom J].M. Cy6bexTuBHOE TpaBo U hopmsl ero 3amuthl. JI.: JIT'Y, 1968. C.
49-50.

% Mocraxosnenne Koncrurymmonnoro Cyna Poccuiickoit ®enepanuu ot 20 utonst
2010 r. Ne 17-I1 «Ilo neny o npoBepke nofmyHKTa “3” myHkTa 2 IlepeuHs BUIOB 3a-
PabOTHOM IUIATHI X MHOTO JI0XO[a, U3 KOTOPBIX [TPOU3BOAUTCS yICPKAHUE aTMMEHTOB
Ha HECOBEPIIIEHHOJIETHHX JIeTell, B CBSA3M C Xkano00i rpaxkganuHa JI.P. AmasksHa» //

Co6panue 3akoHonatenbctBa PO. 2010. Ne 31. Cr. 4297.



YUTENTLHOM 3(eKTe i1 CyOhEeKTUBHOIO CEMEWHOro MpaBa Ha
HOJIyYeHHe CONlEpKaHUS.

Kpome Toro, BaxxHO 0OpaTuTh BHUMaHKE Ha BbIJICJICHUE B IIU-
BUWJIMUCTUYECKOU HAYYHOM JINTepaType MPUHIIMIIA TApaHTUPOBAH-
HOTO (peaJIbHOr0) OCYUIECTBJIEHUS IPAKAAHCKUX ITPAB Y UCIIOJ-
HeHus oosi3anHocTed. [To mHenuto B.IT. 'pubaHoBa, OH 03Ha4a-
€T He TOJIbKO MPeIOCTaBJICeHHE TOCYAAPCTBOM IpaxkJaHaM IpaB,
HO U o0OecreyeHne uxX peabHOro OCYIECTBIEHHS, TPUYeM Kak
TIOCPEJICTBOM IOPUINIYECKHX, TAK M SKOHOMUIECKUX rapaHTHIA .
JlaHHBIT TPUHIUI UMEET MEXKOTPACIEBYIO PUPOLLY, TOCKOJIBKY
CTPaHHO OBUIO ObI OTPUIIATH €T0 3HAUCHUE W JICKCTBHE B paM-
Kax MHBIX OTpaciieil mpaBa, B TOM 4YMCJe M CEMENHOro IMpaBa.
Oto noarBepxkaaercs u cr. 17 Koncruryuuu Poccuiickoit de-
Jiepaliyy, COrJIaCHO KOTOPOM rapaHTUPYIOTCSl BCe MpaBa U CBO-
60/1bl yenoBeKka U rpaxjaHuHa. OTciona MOXKHO M HY>)KHO FOBO-
pUTh O CYIIECTBOBAHUM MPUHIUIA TaPaHTUPOBAHHOTO (peasib-
HOT'0) OCYIIECTBIICHUSI CEMEWHBIX TPaB U UCIIOTHEHHS 00sI3aH-
HOCTEH.

O.C. Nodde, xapaktepusyst TPUHIMI PEATbHOCTU U rapaH-
TUPOBAHHOCTU CYOBEKTUBHBIX (TPaXkJaHCKUX) IPaB, yKa3blBal
Ha ero MpenuMyIIeCTBeHHOE 3HaYeHNUe UMEHHO JIJIs1 TPaXJaHCKO-
IO MpaBa, TaK KaK rpaxJaHCKUe MpaBa M 00s13aHHOCTH, KaK Ipa-
BUJIO, CBSI3aHBI C UMYIIIECTBEHHBIMH OTHOIIICHUSIMU U 00JIaal0T
9KOHOMUYECKUM cofiepkanueM. [1o ero MHeHUI0, CyObeKTUBHbIS
rpakJaHCKHe TpaBa JIOJUKHBI ObITh CHaOXEHBI OCOOBIMHU ITIpa-

B pubaroe B.I1. OcylecTBIEHUE U 3alIUTa rpaxaaHckux mpas. C. 228.



BOBBIMU TapaHTHSAMH, KOTOpbIe Obl 0OecrieunBaIf «He BOOOIIe
NPUHYAUTETBHOE, @ TAKOE IMEHHO MX OCYIIECTBIICHHE, KOTOPOE
CIIOCOOHO YIOBJIETBOPUTH MaTepUaJIbHbIE TIOTPEOHOCTH M MHTE-
pechl yrpaBoMO4YeHHOTr0» 2°. OIHaKO, HECMOTPsI Ha IEPBUYHOCTh
6a3uca 1 BTOPUYHOCTh HAJICTPONKH, yMAeTCsl, 4YTO UMMaHEHT-
HO ITPUCYIIIEe OTHOIIEHHIM, COCTABIISIONIAM MTPEAMET IpaxkaaH-
CKOTO TIpaBa, SKOHOMHYECKOE COfiepKaHue BOBCE He OObSICHS-
€T HeOOXOAMMOCTh MEPBOOYEPETHOTO WM MPEUMYILIECTBEHHOTO
obecrnieueHns1 TpakJAHCKUX TPpaB M 0OSI3aHHOCTEH 1O OTHOIIIe-
HUIO K UHBIM CYOBEKTHBHBIM TPaBaM U IOPUIUIECKUM OOsI3aH-
HOCTSIM.

Bonee Toro, He coBceM SICHO, IOCTATOYHO JIU JIs1 TAKOTO OCO-
60ro MpaBoOBOTrO rApAaHTUPOBAHUSI UMETh UMYITIECTBEHHYIO ITPH-
pOmy, WX ke HEOOXOIMMO €€ COUeTaHHe C SKOHOMHUYECKUM CO-
naepxanreM? JlaHHbIA BOMPOC UMEET MPSIMOE OTHOIIIEHHUE K aJlu-
MEHTHBIM 00513aTeJIbCTBAM, KOTOPbIE XOTS U SIBJISIOTCS UMYIIe-
CTBEHHBIMM OTHOILIEHUSIMH, HO B II€JIOM JIUIIEHBl SKOHOMUYE-
CKOTO COZIepKaHMsl, TIOCKOJIbKY HEe HOCAT CTOMMOCTHBINA Xapak-
Tep, He CBSA3aHbI C AefcTBHEM 3aKoHa ctoumoctu’. X ocHoBa-
HUEM SIBJISIETCSl POJCTBO, MOTOMY JJaHHBIE OTHOIIIEHUSI, COCTaB-
JISIONIHE TPeIMET CEMEWHO-TIPABOBOTO PeryIMpOBaHUs, 3HAUU-

2 Hogpgbe O.C. Nz6pannsie Tpymsl: B 4 1. T. II. CoBerckoe rpakIaHCKOe TPaBo.
CII6.: FOpuanueckuii nentp Ipecc, 2004. C. 40.

39 Pimenno Tax XapaKTepu3yeT UMYLIeCTBEHHbIE OTHOLICHNUS, COCTABIAONINE MPe/i-
mer rpaxpaaHckoro npasa, H.JI. EropoB. Cm.: I'paxpaHckoe IMpaBo: y4eOHUK:
B 3 1./ o1B. pea. A.IL. Ceprees, I0.K. Toncroii. T. 1. M.: TK Ben6wu, [Tpocriekt, 2007.
C. 4-5. Astop naparpaca — H.II. Eropos.



TEJIbHO OTJIMYAIOTCS OT MMYIIECTBEHHBIX OTHOIIICHWI, PEeryJiu-
PYEMBIX TPaKJIAHCKUM IPABOM, TaK KakK MOCIEIHHIE OMOCpey-
0T 9KOHOMUYECKUI 000POT, KOTOPBIA OTCYTCTBYET B OTHOIIICHH-
X Mexay wieHamu cembr’!. A.M. HeuaeBa cnipaBeyiMBoO yka-
3bIBACT HA HECOMOCTABUMOCTH 10 BHYTPEHHEN CyTH TEPMHHOB
«QJIMMEHTBI», «KalUTa», «1IeHa», MOCKOIbKY OONalaHue JuIa
OOMBIIIM KaNMTaJIOM ellle He NCKITI0YaeT BO3MOKHOCTH YKJIOHE-
HMS OT YIUIAThl A TUMEHTOB,  HAJIMYME CKPOMHOTO 3apadoTKa He
O3HayaeT HeyJyacTve B ColepkaHnu pedeHKa 32,

Ha Ham B3risi1, Bpsiji I MOKHO TOBOPUTH O HEOOXOIMMOCTH
OOJIBITIErO WJIM MEHBINETO rapaHTUPOBAHUSI TEX WU UHBIX CyOb-
eKTHBHBIX IPaB WM 00s3aHHOCTEH. B pOTUBHOM cily4yae MOX-
HO BIACTh B KPAWHOCTh MPOTHBOIMOJOXHOIO Xapakrtepa, 00oc-
HOBAB 3TO MPUMEHUTETHHO K AJIMMEHTHBIM MTPAaBOOTHOIICHUSIM
UX 0COOO0M IPUPOIOi, COITMAIIbHBIM I1EJIEBHIM Ha3HAYEHUEM, BbI-
paxaromumcsi B HeOOXOIUMOCTH KU3HEOOeCrieueH s HeCOBep-
IIIEHHOJIETHUX WUJIA HETPYIOCIOCOOHBIX YWIEHOB ceMbU. B 0cHO-
BE TapaHTUPOBAHUS JOJDKEH JIekKaTh OaJIaHC MHTEPECOB CTOPOH
NIPAaBOOTHOIIIEHH I, KOTOPBIX 1 OyAET ONpenessaTh CTereHb rapaH-
THUPOBAHHOCTH IPaB U 3aKOHHBIX UHTEPECOB TOTO MJIM MHOT'O JIU-
1a.

YrorpeOneHre TOHSTUN «TapaHTUPOBAHHOCTb» M «pPeaib-

3o Bbpamyce C.H. Tlpeamer u cuctemMa COBETCKOTO I'pa)JaHCKOro mpasa. M.:
Tociopmsnar, 1963. C. 110.

32 Heuaesa A.M. Cemeiiroe MIPaBO: aKTyaJIbHBIE TPOOIEMBI TEOPHH M MPAKTUKH. M.
IOpaiitr-Uzpat, 2007. C.49.



HOCTb» JIETEPMUHUPYET MIOCTAHOBKY BOITPOCA O CYIIECTBOBAHUM
WA OTCYTCTBUM OCHOBAHUM Jyisl X pasrpanunyenus. [1o nHare-
My MHEHUIO, IaHHbIe KaTerOpUH, Hapsily C TIOHSTUEM «oOecre-
YEHHOCTb»>?, UMEI0T CHHOHMMUYHBIN XapakTep. Tak, B «Tonko-
BOM CJIOBape PyCCKOTO sI3bIKa» IJIArojl «rapaHTHPOBAaTh» OIpe-
JeJIsIeTCsl Uepe3 IIaroyl «00ecreunTh», KOTOPhIA, B CBOIO Oue-
pellb, O3HAYaeT «CAEJATh BIIOJHE BO3MOKHBIM, OEUCTBUTEIb-
HBIM, peajibHO BHIMOJHUMBIM» >4, Kpome Toro, H.B. Butpyk, ot1-
Meuasi TAKYI0 CYIITHOCTHYIO UepTy MpaB, 0OS3aHHOCTEN 1 3aKOH-
HBIX MHTEPECOB JIMYHOCTH, KaK MX TapaHTUPOBAHHOCTH, OMpe-
JeNsl ee UMEHHO Kak peajibHOCThY. Takum oOpa3om, MOXHO
TOBOPUTh O MPUHLIMIIE FAPAHTUPOBAHHOTO WJIM PEAJIbHOTO OCY-
IIECTBJICHU S TPAKJIAHCKUX TPAaB M UCIIOHEHUST 0OSI3aHHOCTEN.

33 B mayuHOii JMTepaType NOHSTHE «OOECIeYeHHe» MHOTIA PACCMATPHBACTCS
CKBO3b ITPU3MY MAPHBIX KaTErOpUil «IIPaBOBOI CTUMYJI» U «[IPABOBOE Or PAHMUYEHHE .
Cwm., Hanip.: Makapos T.I'. OGecrnieueHye paB aBTOPOB JIMTEPATYPHBIX IPOM3BEACHUI:
aBToped. auc. ... KaHz. opul. Hayk. Kazanp, 2008. C. 11; Jemuesa A.I'. Cuctema
TIPaBOBBIX CPEJICTB OOECIIeUeH s peIPUHAMATENBCKON AesITeTIbHOCTH Oe3 06paz3o-
BaHUs I0PUIUYECKOro JHLa: aBToped. Auc. ... KaHl. lopul. Hayk. Kazans, 2008. C.
9. Io muennio E.M. BopoxeiikuHa, obecriedeHre oCyIecTBICHNs CEMEHHBIX MpaB 1
UCTIOJIHEHU s 0OS13aHHOCTEH JIOCTUraeTcsl IOCPEICTBOM CTUMYJIMPOBAHHSL, TOOIPEHHUST
U MIpeioCTaBIIeH s paBoBoii 3auTel. CM. noap.: beasikosa A.M., Bopoxceiikun E.M.
Cogetckoe cemeifHoe mpaBo: yueOHuk. M.: Opua. mut., 1974. C. 45. ABTOp IIaBHl
— E.M. BopoxeikuH.

3% Oowcez06 C.1., llsedosa H.FO. Tonkosbiii cioBapb pycckoro si3bika: 80 000 cio
u ¢pazeonornyeckux BoipaxeHuil / Poccuiickas akagemus Hayk. IHCTUTYT pyccKoro
s3pIka uM. B.B. BunorpagoBa. M.: A36ykoBHuK, 1997. C. 126, 427.

35 Bumpyx H.B. IIpoGneMbl TEOpUH TPABOBOTO MOJOKEHHSI INYHOCTH B PA3BUTOM
COIMATICTUIECKOM OOIIECTBE: JUC. ... 1-pa opul. Hayk. M., 1979. C. 298.



WHoe neno, 4To NpUMEHUTENHHO K 00513aTe/IbCTBAM aHATU3UPY-
€MBII TTPUHITUIT TTPOSIBIISACTCS B PeaM3alluyl PUHITUIA Peaslb-
HOT'O MCTIOJTHEHUsI 00s13aTeIbCTBA®, KOTOPBIH, M0 MHEHUIO OO0JTb-
IIMHCTBA HCClleloBaTesiel, siByisieT cOO00W YacTHOe MpOsiBICHNE
OOIIIero MPUHIMIA TApAaHTUPOBAHHOTO OCYIIECTBIICHUSI MPaB U
UCTIOJTHEHU S 00SI3aHHOCTEH U, KaK CJIEACTBUE, YCIOBUE TAaKOM Ta-
paHTHpOBaHHOCTHY .

[TpuHIMIT TapaHTUPOBAHHOTO OCYIIECTBIEHUS] CEeMENHbBIX
NIPaB U KWCIOJHEHUs 0OS3aHHOCTEN MPSMO He 3aKpervieH B CT.
1 CK P®, nocesilleHHOM OCHOBHBIM HayajamM CEMEWHOIo 3a-
KOHOJIATEJIbCTBA. B Hay4HOU JMTepaType BechbMa TPaIUIMOH-
HO yKa3bIBaeTCsl HA HEOOXOIUMOCTbh HOPMATUBHOTO BhIPaKEHUSI
MIPUHIIUIIOB TIPaBa, MOCKOJIbKY Havasia, He MOMYYHBIINE CBOETO
3aKpervieHns] B HOpMax TpaBa, He MOTYT ObITh 00O3HAYEHBI B
Ka4yeCTBE MPABOBBIX MPHUHITUIIOB, a MPEICTABJISIOT COOOU JIUIIIb
u/ieV MPaBOBOrO CO3HAHMSI, HAy4YHble BhIBOABI*S. HopmMaTuBHOE
BBIPAKEHHUE MPUHITUIIOB MOXET OCYIIECTBIISITHCS TTOCPEACTBOM
UX MPAMOro (hOpMyIMPOBAHUS WM KOCBEHHBIM ITyTEM, KOTO-
phIli TIOIpa3yMeBaeT BO3MOKHOCTh UX BBIBEJICHUS U3 IPABOBBIX

3 Cm: pubaros B.I1. OcymecTBiieHHe U 3allUTa rpaxkgaHcKux mpas. C. 229.

37 Cm. nonp.: Basuaun E.B. OcyliecTBlleHUe U 3aiuTa rpaxjaHckux npas. C. 213—
215.

38 Cm.: Anexcees C.C. Co6panue counHenwmii: B 10 T. [+ CnpaBou. Tom]. T. 3: IIpo-
6reMbl TeopuH MpaBa: Kypc Jekuuid. M.: Craryt, 2010. C. 101. Cwm. takxe: Llepcm-
neéa H.C. IIpMHIMITBL pOCCUIICKOTO CEMEWHOTO IIpaBa: aBToped. JUC. ... A-pa I0puUml.
Hayk. M., 2007. C. 11; Mueaunyesa JI.M. CemeiiHOe TIpaBo: YUeOHUK TSI BY30B. M.:
Hopwma, 2007. C. 31.



HopM™®. [To mueHmio O.A. Ky3He1oBo#, mMpuHIIUITE TTpaBa Moj-
pa3AesATCA Ha HOPMBI-IIPUHIUIIBI (OCHOBHBIE HaYaJla 3aKOHO-
JIaTeIbCTBA) M TIPUHIIMIIBI-UIEN (KOCBEHHBIE MPUHIIUIIGI). [Tpu
9TOM TOCJIE[IHAE BBIAEISAITCA U3 MPABOBBIX HOPM, MOJIYYaloT
YeTKy10 (GOpMYJIMPOBKY U HATIOIHSIOTCS COIEP:KaHUEM, KaK ITpa-
BIJIO, N3HAYAJIbHO HA JOKTPUHAJILHOM YPOBHE, a BIIOCJIEICTBAN
B paMKax JIeSITeIbHOCTH CYJJOB BBICIIIUX MHCTAHITAH *.
AHanM3UpyeMblil TPUHIUIT B CAMOM OOIIIEM M HECKOJIBKO CO-
KpaIIeHHOM BH/Ie (FrapaHTUPYETCs TOJIbKO OCYIIIECTBIEHUE MIPaB,
HO HE UCIIOIHeHUe 00s3aHHOCTEN), KaK YK€ OTMEUaJioCh BHIIIE,
HaXoAUT cBO€ BbIpaxeHue B CcT. 17 Koncrutyuum Poccuiickon
denepanyn. Kpome Toro, oH BHITEKAET U3 Psijia CEMENHO-ITPABO-
BBIX HOPM, & UIMEHHO U3 HOPM-TIPUHITUIIOB OOECTIEYeHH s TTPUO-
PUTETHOM 3aIlUTHI IIPAB U MUHTEPECOB HECOBEPIIECHHOJIETHUX U
HETPYIOCIOCOOHBIX YJIEHOB CEMbH U OECTIPENSITCTBEHHOTO OCY-
mecTBieHus cemerHbix mpaB (ct. 1 CK P®)*!, ycraHoBneHus

3 Cm.: Anexcanopos H.I'. ConpanucTniyeckue MpyuHIMITE coBeTckoro npasa // Co-
BEeTCKOe rocyaapcrso u npaso. 1957. Ne 11. C. 18; bpamyce C.H. Ilpeamer u cucrema
coBeTcKoro rpaxkaaHckoro npasa. C.137; Mamyzos H. 1., Maavko A.B. Teopus rocy-
JapcTBa M npasa: yueOHuk. M.: Uza. nom «eno» PAHXul'C, 2011. C. 163.

40 Kysneyosa O.A. Crielluain3upoBaHHbIE HOPMbI POCCUICKOTO I'PaXkAaHCKOIO I1pa-
Ba: TEOPETUYECKHE MPOOJIEMBL: [IHC. ... JI-pa Iopujl. Hayk. EkarepunOypr, 2007. C. 83,
85.

o E. Mecun yKasbIBaJl HA 0CO00E 3HAUCHHE FAPAHTUI OCYLIECTBIICHHUS IIPaB, MO-
CKOJIBKY «0e3 CO3[aHMsI IIMPOKO Pa3BUTOM CHCTEMBbI 3(PPEKTUBHBIX OPUIAYESCKHUX
rapaHTUil HEBO3MOKHO OECIPENSTCTBEHHOE OCYINECTBIICHHE BCErO KOMILUIEKCA TPaB,
MPEeIOCTaBIEHHBIX WieHaM oomiectBa». Cum.: [lecun A.E. CeMeiiHO-TIpaBOBbIE U TIPO-
ueccyaybHble rapanTuu npas xeHiuH B CCCP. C. 3.



MpeJesioB OcyllecTBiIeHus1 ceMerHbiX MpaB (cT. 7 CK P®), 3a-
KpeIUIeHUs1 Mep 3aluThl ceMerHbIX npas (cT. 8, 68 CK PD) u
Mep OTBETCTBEHHOCTH 32 HEUCIIOJIHEHHE WJT HEHa|Iexkallee uc-
MOJIHEHHE CeMENHBIX oOs3aHHOCTer (cT. 69, 73, 115, 141 CK
P®) u np.

[TpuMeHHUTETPHO K QJIMMEHTHBIM 00S13aTeIbCTBAM TPUHITUIT
rapaHTUPOBAHHOT'O OCYIIIECTBJICHUS MTPaBa Ha MOJTyYeHUe COMep-
’KaHWS U UCTIOJTHEHUSI COOTBETCTBYIONIEN 0OS3aHHOCTH KOCBEH-
HBIM 00pa3zoM (popMypyeTcst B CyAeOHOU MpaKTUKe, TPeCTaB-
JI51s1 COOOM «KpacHBI (PJIakKOK, OYePUMBAIOIININ TEPPUTOPHIO, 32
KOTOPYIO He JIOJKHO 3aXOUTh CyIeOHOe yeMOTpeHue» 42, Harpu-
Mep, B O630pe cynedHoi npaktuku Bepxosroro Cyna Poccwii-
ckoii depepaimu 3a Tpetuid KBapTai 2012 r. yka3plBaeTcs Ha ra-
PaHTUPOBAHHOE OCYIIECTBJICHUE MpaBa Ha MOTy4YEeHUe CoepkKa-
HUSI HYXKJAIOIIUXCS YIEHOB CeMbH, «KOTOpbIe MPU3HAIOTCS Ta-
KOBBIMU B CUJTy OOCTOSITEJIbCTB, MPU3HABAEMbBIX 3aKOHOAATEb-
CTBOM COLIMAJIBHO 3HAYUMBIMU» 3.

42 Cm.: Kawanuna T.B. CrpykTrypa npasa: moHorpadus. M.: ITpocnekT, 2015. C.
302.

43 O0630p cynedHoi npakTuku BepxosHoro Cyna Poccuiickoit ®enepariiyu 3a TpeTHi
kBaprai 2012 r. (yrB. [Ipesunuymom Bepxosnoro Cyna Poccuiickoil ®enepanun 26
nekadpst 2012 r.) // Bionnerens BepxoBHoro Cyna P®. 2013. Ne 4. Cm. Takxke mocra-
HoBisienus1 KoncrutyumonHoro Cyna Poccuiickoit ®enepauuu: ot 31 stuBaps 2014 r.
Ne 1-IT «ITo neny o mpoBepKe KOHCTUTYLIHOHHOCTH a03alia AeCATOro MyHKTa 1 craTbu
127 Cemeiinoro komekca Poccuiickoii denepaiu B CBS3U € KajnoOOW rpaxJaHuHA
C.A. AnukueBa» // CoOpanue 3akoHonarenbersa PO. 2014. Ne 7. Crt. 735; ot 8 uioHs
2010 r. Ne 13-IT «Ilo memy o mpoBepKe KOHCTUTYLIMOHHOCTU IIyHKTa 4 crarbu 292
I'paxpanckoro konekca Poccuiickoii Peeparivul B CBSI3H € KaJloOow rpaxkaanky B.B.



CornacHo KoHueniuu coBepIieHCTBOBAHMSI CEMEMHOIO 3a-
KOHOJIATEIbCTBA OJHUM W3 HAIIPABJIEHUM COOTBETCTBYIOLIETO
npouecca fBJSETCS JOINOJHEHUE MEPEUHs CEMEUHO-TTPaBOBbIX
IIPUHLIUIIOB, COIIPOBOXIAEMOE PACIIMPEHNUEM ITPABOBBIX rapaH-
THIA OCYILIECTBJIEHUSI CEMEWHBIX MPaB U UCTIOTHEHUsI OOS3aHHO-
creil. OIHAaKO B HeW OTCYTCTBYET yKa3aHWE Ha HEOOXOIUMOCTb
3akperieHus B ¢T. | CK PO npuHnuna rapaHTUpPOBAHHOTO OCY-
IIECTBJICHUSI CEMEWHBIX TIPaB U UCTIOJIHEHUsI 00S3aHHOCTEH.

Wcnonp3oBaHue (PyHKIIMOHAIBHOTO TMOAXOAA MO3BOJIMIIO
E.B.BaBuimnHy BBICTPOUTH CUCTEMY IIPUHLUIIOB OCYILECTBICHUA
I'PakIaHCKUX ITPaB U UCTIOJTHEHU S 00S13aHHOCTEN, BKJTIOYAIOLTYIO
LIEJIETIONIAralOLIME ITPUHLIUIIBI, KOTOPbIE OTPAXKAIOT LIEJIU U 3a/1a-
YU [PABOBOIO PETYJIMPOBAHMS, U PUHLIUIIBI-METObI, KOTOPBIE
comepkat HaOOp CpeacTB JOCTHXeHHUs 3T1oi 1enu. Llenemnona-
TalIUMU ABJIAITCA NPUHUIUIBI FAPAHTUPOBAHHOTO OCYIIECTB-
JIeHUsI TPAKIAHCKMX TIPaB M UCIIOJHEHUSI 0OSI3aHHOCTel, coue-
TaHUsI YaCTHBIX U OOIIECTBEHHBIX MHTEPECOB, 3(P(HEKTUBHOCTU
OCYILECTBJIEHUS IIPaB, a NPUHLMANIAMU-METOJAMH — ITPUHLIMIIBI
OecnpensITCTBEHHOTO OCYIIECTBJICHUsI TPakJIAHCKUX TpaB, pa-
BEHCTBA YYaCTHUKOB I'PaXKJAHCKUX [TPAaBOOTHOIIEHUH, IUCIIO3U-
TUBHOCTH, COXPAaHEHUS IIPaB B CIy4yae OTKa3a I'pax/JaH U 0pU-
IMYECKUX JIUI] OT TUX MpaB, HEJOMYCTUMOCTHU 3JI0yNoTpedIe-
HUSI IPAaBOM, COPa3MEPHOCTH TPakKJAHCKHUX MpaB U OOS3aHHO-
cred. IIpy 3TOM NpUHLMI TapaHTUPOBAHHOCTH 3aHMMAET LIEH-
TPAJIBHOE MECTO B CUCTEME, NTOCKOJIBKY JPYTUe MPUHLMUIIBI €CTh

Yanaepoii» // Cobpanme 3akoHomatenbetea PO. 2010. Ne 25. Cr. 3246.



OJIHOBPEMEHHO YCJIOBMSI FAPAHTUPOBAHHOCTH TPAB U 00s13aHHO-
crei.

[MpencraBnsiercs, 4To 3Ta CUCTEMa MPUHIIUTIOB, 00J1aJAIONTHX
CYILIECTBEHHBIM 3HAUYEHHUEM [Isl TTPABOBBIX TapaHTUH, B 1EJIOM
HOCUT OOIIETEOPETUYECKUIA XapaKTep, a TIOTOMY MOXKET OBbITh
9KCTPATOIMPOBaHa HA TMOYBY CEMEWHOro MpaBa, HO B H3Me-
HEHHOM B COJepKaTeJbHOM OTHOIIEHUHM Buzie. Tak, ocoOeHHO-
CTU OOINECTBEHHBIX OTHOIIEHHUI, COCTaBJISIONIMX TPEIMET Cce-
MEWHOro TpaBa, MPEAONPEeIISIOT HHOE «HAIOMHEHUe» MPUH-
I[IMIIOB-METO/IOB. DTO BBIpakKaercsi JTUOO B CHEIU(PHUSCKOM U
OrpaHUYEHHOM JICWCTBUH MTPUHIIUIIOB-METO/IOB, PEIyCMOTPEH-
HBIX KacaTeJIbHO OCYIIECTBJICHHS I'PaKIaHCKUX TPaB U MCIOJI-
HeHUs1 00s13aHHOCTE, JTMOO B UCKJIIOYEHUM HEKOTOPHIX U3 HUX
¥ BKJTIOYEHHH JPYTUX, XapaKTePHBIX 151 CEMEHHBIX TIpaB 1 00s1-
3aHHOCTel. Ha Hai B3misiji, B KayecTBe MPUHIIUIIOB-METOIOB
OCYIIIECTBJICHHS] CEMEWHBIX MPaB M UCIIONHEHUsI 00sI3aHHOCTEH
MOKHO 0003HAYMTh MIPUHITUITEI OECIPETISITCTBEHHOTO OCYILECTB-
JIeHWsI CEMEWHBIX TTpaB, PABEHCTBA IIPaB CYIPYTOB B CEMbE, pa3-
pelleHuUs] BHYTPUCEMENHBIX BOITPOCOB IO B3aUMHOMY COIJIACHIO,
oOecrieyeHus1 MPUOPUTETHOM 3aIUTHI TIPAB U UHTEPECOB HECO-
BEPIIICHHOJIETHUX W HETPYIOCIIOCOOHBIX WJIEHOB CEMbHU, HEJO-
MYCTUMOCTH 3JI0yNOTPeOIeHNs CEMEWHBIMHU MTPaBamu (J0OpOco-
BECTHOTO OCYIIIECTBIICHUsI CEMEHHBIX MPaB), COPa3MEPHOCTH Ce-
MEWHBIX TIpaB U 00s13aHHOCTel (oOecrieueHus OanaHca UHTEpe-

o noznp.: Basuaun E.B. OcyliecTBlieHUe U 3auTa rpaxgaHckux mnpas. C. 181—
199, 209-210.



COB CTOPOH CEMENHOTO TTPAaBOOTHOIIICHUS] ).

OtcyTtcTBHE 3aKOHOIATENBHOTO 3aKperuieHus B cr. 1 CK Pd
JBYX TIOCJIE[IHUX TIPUHIIAIIOB HE SIBJISIETCSI OCHOBAHMEM JIJIsl UX
UCKJIIOUEHUs U3 JJAHHOTO rnepevHsi. [lymaercs, 4to ceMeiHOMY
MIpaBy MPUCYIIT TPUHIUIT JOOPOCOBECTHOTO OCYIIIECTBIIEHUS Ce-
MENHBIX MpaB. Bo-nepBbIX, OH BHITEKAET U3 COIEPKAHUSI OTAEIb-
HBIX TOJOXEHUI CeMENMHOro 3akoHojareabcTBa (CT.7, 1m. 3 CT.
35, cr. 69, ct. 141 CK P®). Panee C.IO. YamkoBoil BbICKa-
3bIBAJIOCh MHEHHE, COIJIACHO KOTOPOMY JOBEPUTEIIbHBIN XapaK-
Tep CEeMEWHBIX OTHOIIEHUH, MOANAJAONINX MO BIUSHUE MO-
PAILHO-TUYECKUX TIPaBWI, JEJIAeT HEBO3MOXHBIM TpeIbsaBe-
HUE K TPAaBOBOMY PETYJIMPOBAHUIO U OCYIIIECTBJICHUIO CEMEUHBIX
npaB TpeOOBaHMUS JTOOPOCOBECTHOCTH, MO0 OHO OyIeT «HEeHYK-
HBIM MEPUJIOM CYOBEKTHBHOTO OTHOIICHUS JIMIA K CBOEMY I10-
BEJICHUIO», KOTOPOE COOOpa3yeTcsi WICHOM CeMbU B OOJbIIen
CTEeNeHu yepe3 HpaBCTBeHHbIe KaTeropuu. OIHaKO U3JI0KEHHbI
MIOZIXO]] MOKET OBITh MEPECMOTPEH BCJIEJCTBUE 3aKPETJICHUsI B
IPaKIaHCKOM 3aKOHOJATENILCTBE MTPUHITUIA TOOPOCOBECTHOCTU
KaK HPaBCTBEHHOW KaTeropuu*, 4To U MPOU3OIILIO C MPUHSATH-
em ®PenepanbHoro 3akona ot 30 gekadps 2012 r. Ne 302-P3 «O
BHECEHUU U3MEHEHUN B iaBhl 1, 2, 3 u 4 yactu nepsou ['pax-
aaHcKoro Kozekca Poccuiickoii denepanmmn» 6. Kak cipaBensu-

5 o

* Yawosa C.I0. TIpuMeHeHVEe KATErOpUi «100POCOBECTHOCTb» U «Pa3yMHOCTb»
IpH PeryTupOBaHUM MMYINECTBEHHBIX OTHOIIEHMH cymnpyroB // 3akons! Poccun:
OTIBIT, aHaM3, npakTuka. 2010. Ne 9. C. 52.

46 Co6panmue 3akononatenbctBa Pd. 2012, Ne 53 (u. 1). Cr. 7627.



Bo ormeuaeT E.E. borgaHoBa, BBeieHHE B Irpa/IaHCKOE 3aKO-
HOJIATEJIbCTBO MTPUHITHIA JOOPOCOBECTHOCTH TMOCITYXHUJIO YKPETI-
JICHUI0 HPAaBCTBEHHBIX Hauyajl MPABOBOTO pPeryJupoBaHUs, TO-
CKOJIbKY UIMEHHO «C MO3UIIMA HPABCTBEHHOCTH CIIEIyeT MOIX0-
JIMTH K OIIEHKe MOBEJIeH!sI CYOBbEeKTa MpaBa Kak JOOPOCOBECTHO-
ro (HpaBCTBEHHOTO) WJIA HEIOOPOCOBECTHOTO (O€3HPABCTBEHHO-
ro)»*7.

Bo-BTOpBIX, aHATU3UPYEMBbIN TPUHIIUTT (POPMYJIMPYETCs B Ma-
Tepraiax cyneOHOW mpakThku. [IpumMedaTenbHBIM B 3TOM OT-
Hotenuu sBisiercs [locranosnenne Koncrurynmonnoro Cyna
Poccuiickort @epeparu ot 20 uionst 2010 1. Ne 17-11 «Io geny o
MpoOBepKe MoANyHKTa “3” myHKTa 2 [lepeuns BUIOB 3apaOOTHON
TUIATHl ¥ MTHOTO JIOXO/a, U3 KOTOPBIX MPOU3BOIUTCS YepKaHUe
QIMMEHTOB Ha HECOBEPIIIEHHOJICTHUX JIETEH, B CBSI3U C KaJI000H
rpaxjaannHa JI.P. AmasikstHa»*®, riie yka3elBaeTcsi, 4TO IMPHO-
puteT 100pPOBOIBHOTO UCTIOJTHEHUST POAUTENTLCKON 00S3aHHOCTU
10 TIPE/IOCTABJICHUIO COfIEPKAaHUsI HECOBEPILIEHHOJIETHUM JIeTSIM
0azupyeTcsl Ha TIPE3yMITIIUU TOOPOCOBECTHOCTU POTUTETbCKON
3a00Thl O JeTsAX. B Gonee oOieM Bue aHATM3UPYEMBIN MTPUH-
mun conepxutcs B [locranonenun KoncturynmonHoro Cyna
Poccuiickort @epeparuu ot 8 utons 2010 r. Ne 13-IT «ITo ne-
JIy O IMPOBEPKE KOHCTUTYLIMOHHOCTH ITyHKTa 4 crarbu 292 ['paxk-
JaHcKoro kozekca Poccuiickoit deniepariviv B CBSI3U € KaJI000M

4 Boeoanosa E.E. [MpuHIMNI F06POCOBECTHOCTU: COOTHOILIEHHE PABOBBIX U HPAB-
cTBeHHbIX acriekToB // Lex Russica. 2016. Ne 1. C. 182.

48 Co6panue 3akoHonatensctBa P®. 2010. Ne 31. Cr. 4297.



rpaxganku B.B. YanaeBoii», corlacHO KOTOPOMY KOHCTUTYIIM-
OHHasl 00SI3aHHOCTh POIUTENIEN 3a00TUTHCS O CBOMX JIETSX (.
2 c1. 38 Koncrutyimu Poccuiickoit ®enepanyn) o0ycioBivBa-
€T XapakTep MPaBOOTHOIIEHUA MEXJY POAUTENSIMU U AETbMU,
YTO MO3BOJISIET 3aKOHOATEIO YCTAHABIMBATH CUCTEMY FApaHTUI
IIPaB HECOBEPIIEHHOIETHUX, OCHOBBIBASICh HA TTPE3YMITIIUHN J00-
POCOBECTHOCTH TOBE/ICHUS POAUTENIC B OTHOIIIEHUU CBOMX JIe-
Ten®.

B-Tperbux, B KoHueniuu coBepilieHCTBOBaHHUSI CEMEWHOTO
3aKOHOZATEJILCTBA NpeaJaraercs onoaHuTs cr. 1 CK PO nmpun-
IIUIOM TIPEe3yMIIIUN JTOOPOCOBECTHOTO OCYIIECTBIICHUST POIM-
TEeJILCKUX MPaB, UyTo, OE3yCIIOBHO, 3aCTyKHUBaET ON0OpEeHusl, HO C
HEKOTOPbIMU OTOBOPKAaMMU, BHI3BAHHBIMU HEOOOCHOBAHHBIM CY-
IIECTBEHHBIM CY)KEHUEM ACWCTBHUS JJaHHOTO npuHIma. Ha Ham
B3MJISII, peUb JOJKHA UATU O 3aKPEIUVICHUH TTPUHIIUIIA T0OPOCO-
BECTHOTO OCYIIIECTBJICHUS BCEX CeMEUHbIX MpaB. Clieyer Takxe
0o0paTWTh BHMMaHHME Ha YCTAaHOBJIEHHE WMEHHO Mpe3yMIIIUn
JO0OPOCOBECTHOTO MOBEJICHUST POJMTEIIEH, UTO OKAXeT BIIUSHUE
Ha MpEeAMET JI0Ka3bIBaHUs MIPU PACCMOTPEHUU CEMEUHO-ITPABO-
BBIX CIIOPOB. B CBSI3M ¢ 3TUM B HAyYHOU JTUTEpaType OOOCHOBAH-
HO OTMEYaeTcsl, 9YTO BO3BEACHUE KaTeropuu J0OPOCOBECTHOCTH
B PAHT MTPE3YMIILUU B LEJISX MPOLECCYAIBHOTO I0KA3bIBAHUS HU
B KO Mepe He OnpejeisieT BOSBHUKHOBEHUE MPENSTCTBUM 11
ee NMPUMEHEHUsI B KaUueCTBe MPUHIUIIA MaTepUaIbHO-TIPABOBBIX

49 Co6panue 3akoHonatensctBa P®. 2010. Ne 25. Cr. 3246.



oTpacJjei rmpapa’.

[MpuHmn obecrieyeHust OajlaHCa MHTEPECOB CTOPOH CeMel-
HBIX TTPABOOTHOIIIEHUI TaKkKe HAXOAUT CBOE OTPAKEHHUE B MOJIO-
KEHUSIX CEMEMHOrO 3aKOHOJAATEIbCTBA, HAIpUMep B cT. 37-39,
m 2-3 cr. 42, n. 2 ct. 81, m. 2 c1. 85, m. 2 cT. 89, 1. 2 cT. 90
CK P® u ap., v nonyvyaeT «BHEIIHEE BHIPAKEHUE» B AKTaX CYI0B
BeICIIUX WHCTaHIWiA. Tak, B Onpenenenuun KOHCTUTYITMOHHOTO
Cyna Poccuiickont @eneparyu ot 17 ssuBaps 2012 r. Ne 122-0O-
O «ITo xanode rpaxnanvaa ['Humomenosa Biagumupa Hukona-
€BMYA HA HApYIIEHHUEe €ro KOHCTUTYIIMOHHBIX MPaB MOAMYHKTOM
“0” myHkTa 2 IlepeuHst BUIOB 3apaOOTHOM TIATHl ¥ UHOTO J0XO-
1, U3 KOTOPBIX MMPOU3BOUTCS yepKaHUe aTMMEHTOB Ha HECO-
BEPIEHHOJIETHUX JIETel» TMOAYEPKUBACTCS, YTO MPABOBOE pe-
T'yJIMPOBaHUE MPUHYAUTEIHHOTO UCTIOHEHUST POTUTENISIMEA 00sI-
3aHHOCTH M0 TMPEIOCTABJIEHUI0 COIEPKaHUSI OCHOBBIBAETCS Ha
HEoOXOAMMOCTH oOecrieueHus1 OajlaHca UHTEPECOB 00eUX CTO-
POH JIMMEHTHBIX 00s3aTesbcTB!. JII0OOMBITHO OTMETUTH, YTO

0 Cm.: TTpUHITUITBI FPakJAHCKOTO TIpaBa M X pean3alysi: MoHorpadusi / moj pe.
T.I1. Tlogmmeanosa, I'.C. lemunoBoii. M.: ITpocniekr, 2017. C. 94. ABrop naparpada
— C.2. JIubaHoga.

1 Becrauk Koncrurymmonnoro Cyna P®. 2012. Ne 4. Cwm. Takxke onpenenenus Kon-
crurynuonHoro Cyna Poccniickoit ®eneparmm ot 17 wmionst 2012 r. Ne 1366-O «O6
OTKa3e B IPUHATUH K paCCMOTPEHHIO XaJIo0bl rpaxkiaHiHa BacrbeBa Anaromms Hu-
KOJIAeBMYA Ha HapyIICHHE ero KOHCTUTYIIMOHHBIX MpaB a03alieM YeTBEpThIM ITyHKTa
2 crarpu 12 °Cemerinoro konekca Poccuiickort ®epepanyn» // CIIC «KoHcysbTaHT-
Ilmoc»; ot 17 smBaps 2012 r. Ne 123-0-O «O06 oTkase B HNPHHATAN K paccMOTpe-
HUIO JKaJI00B! rpaxkaaHky XasapmksH Kprctuasl BasepbeBHB Ha HapyIeHue ee KOH-
CTUTYLMOHHBIX IIpaB cratbeil 82 CemeiiHoro kogekca Poccuiickoii ®eaepanuu 1 noj-



Koncruryimonnsim Cynom Poccuiickont @enepanuu UCrosnb3y-
I0TCSl Pa3JInvHble (POPMYIMPOBKU JIJIsI OOO3HAYCHUS JIAHHOTO
MPUHIIMIIA B KOHTEKCTE aJIMMEHTHBIX 00S13aTeJIbCTB, B YaCTHO-
CTU: TIPUHLIMIT oOecriedeHns1 OGaaHca MpaB MoaydvaTesis U Ia-
TEJIBIIMKA AJIMMEHTOB?, TIPUHIIMIT oOecrieueHus1 OajaHca UHTe-
PECOB HECOBEPILLEHHOJIETHUX JIETEW Y MX POAUTENIEH B PaMKax
QJIMMEHTHBIX OTHOIIEHUI?, MPUHITUI 0OecrieueHus1 OaiaHca uH-
TepeCOB HETPYAOCTOCOOHBIX M HYXJIAIOITUXCS B TIOMOIIY COBEP-
IIIEHHOJIETHUX JIETel M MX pOJUTEN el B paMKaX aJIAMEHTHBIX OT-
Horrenuii>t. B n. 12 mocranoBnenus [Inenyma Bepxoaoro Cy-

@ %

MyHKTOM “0” myHKTa 2 IlepeuHst BuI0B 3apabOTHOM IUIATHI M MHOTO JIOXO/1a, U3 KOTO-
PBIX IPOM3BOAUTCS YAEpXKaHUe aTMMEHTOB Ha HeCOBepILeHHONEeTHUX aeteii» // CIIC
«KoncynprantlImoc».

32 Cwm.: Onpepnenenve Koncrutyuuonsoro Cyna Poceniickoit ®@enepanuu ot 22 Ho-
s6ps 2012 r. Ne 2209-O «O06 oTKa3e B MPUHATHU K PACCMOTPEHUIO KATOObI Ipax-
nanuHa ['opckoro Ceprest EBrenbeBrua Ha HapylleHHe ero KOHCTUTYLIMOHHBIX IpaB
nyHKToM 4 ctathu 113 Cemeiinoro kopekca Poccuiickoit denepanyul 1 4acToio 3 cra-
U 102 ®Penepanproro 3akona “O6 ucnomHuTebHOM Ipon3BoacTBe”™» // CIIC «Kon-
cysbTanTl Limoc».

33 Cwm., Hanp.: onpenenenusi KoncrurynnonHoro Cyna Poccmiickoit ®epeparuu ot
20 Hos16ps1 2008 1. Ne 1033-0-0O «O6 oTKa3e B MPUHATHU K PACCMOTPEHHIO HKATOObI
rpaxgaHku TuxoHoBod Hatampy AJiekcaHapoBHBI Ha HapylleHUe ee KOHCTUTYIIMOH-
HBIX TIPaB MOJIOKEHUAMH MyHKTa 1 crathu 81 1 ab3aria Broporo myHkTa 2 craten 107
Cemeitnoro konekca Poccuiickoit ®enepatuu» // CIIC «KoucynsrantImoc»; ot 20
Mmapra 2014 1. Ne 634-O «O06 oTKa3e B MPUHATHN K PACCMOTPEHHIO JKATOOBI IPak-
JaHky AGpamoBoil Mapyiu BUKTOpOBHBI Ha HapyllleHHe ee KOHCTUTYLOHHBIX ITpaB
nyHkToM 2 cratbu 117 Cemelinoro koaekca Poccuiickoii ®eneparium» // CTIC «Kon-
cynsranTl Lo .

M Cm.: Onpenenenne Koncruryumnonnoro Cyna Pocceniickoit @eneparyu ot 29 cen-
Ts16pst 2011 1. Ne 1084-O-0 «O06 oTKa3e B MPUHATHU K PACCMOTPEHHIO JKAJIOOBI TPpaX-



na Poccuiickoii @eneparuu ot 26 mexadps 2017 r. Ne 56 «O
MPUMEHEHUH CYIaMU 3aKOHOJATEIbCTBA MPU PACCMOTPEN Jell,
CBSI3AHHBIX CO B3BICKAHMEM aJIMMEHTOB»>’ TaKXke YKa3bIBAeTCS,
YTO MPH ONPEAEICHUH pa3Mepa aATUMEHTOB Ha HETPYJOCIOCO0-
HBIX COBEPIICHHOJIETHUX HYKAAIOIIUXCS AETEll U UHBIX COBEP-
IIEHHOJIETHUX JIULI, MOJJIeKAIUX B3bICKAHUIO B TBEPIOU ACHEK-
HOUW CyMMe, Cy/laM CJIe[TyeT UCXOAUTh U3 HEOOXOIMMOCTH 00ecC-
neyeHusi OajiaHca MHTEPECOB 00eUX CTOPOH aJMMEHTHBIX Ipa-
BOOTHOIIICHUH.

VMeHHO y4YeT aHaIM3MpyemMoro NpyvHIUIA B cepe aaTumeH-
TUPOBAHUS MO3BOJIUT B JIOJUKHOW Mepe pa3padoTaTh U peau-
30BaTh MpeAJIaraéMylo B CBETE€ COBEPIICHCTBOBAHUS CEMENHOIO
3aKOHOJATEJILCTBA TIOKA BECbMa aOCTPAKTHYIO HOBEJUTY 00 ycTa-
HOBJICHUM PErPECCUBHOM KBl JU(PHEpEeHIIMPOBAHHOIO pas3-
Mepa aJIMMEHTOB, MPEJOCTABISEMbIX HA HECOBEPIIEHHOJETHUX
JeTeid, B 3aBUCUMOCTH OT JIOXOJIOB AJTMMEHTOOOS3aHHOTO JIMIIA.
B cBoto ouepelb, 3TO MOCTYKUT HEOOXOIUMBIM TMPETISITCTBIEM
IUTSI 37I0yNOTpeOIeH U CO CTOPOHBI ATMMEHTOYITPABOMOYEHHOTO
JIMIIA UK €TO 3aKOHHOTO MPeICTaBUTEN S C.

nannHa AmenuHa Cepres CepreeBnya Ha HapylIeHHE €r0 KOHCTUTYLIMOHHBIX IIpaB
crateeit 85 CemeliHoro kozmekca Poccmiickoit ®enepanmm» // CIIC «KoncynbraHT-
ITnroc».

33 Poccumiickas razera. 2017. Ne 297.

% QueBmaHo, UTO 3eCh NPOSIBIAETCS CHCTEMHOE B3aHMOCHCTBHE IIPUHIIAIIOB
obecrieueHus1 OajaHca MHTEPECOB U I0OPOCOBECTHOCTH, YTO TAKXKe IOUepPKUBALTCS
B Hay4HOU JuTeparype. CMm., Harp.: Kyaakoe B.B. PazyMHblii GajlaHC HHTEPECOB Kak
1eJIb Fpak JAHCKO-IIPaBOBOro perynuposanus // Poccuiickoe npasocynue. 2016. Crie-
umanbHbii Beimyck. C. 178, 180, 185.



Kpome toro, anamms npaktuku Koncrurynmonnoro Cy-
na Poccuiickoit denepary mo3BossieT OOHAPYKHUTH JIEHCTBUE
NpUHIIMIA oOecrieueHns OajaHca UHTEPECOB He TONBKO B ce-
pe ATMMEHTUPOBAHMSI, HO U PUMEHUTEIBHO K CEMEMHBIM OTHO-
IIEHUSIM, BO3HUKAIOIIUM MEK/1y CYlpyraMu>’, B CBSI3U C IPUMe-
HEHHEM ITPOILIeLypbl CyppOraTHOrO MaTepPUHCTBA *8, yCTPONCTBOM
JieTel, OCTaBIIMXCs Oe3 MoneyeHus: poauTeneit >, u ap.

OnHaKO BO3ZHUKAET BIIOJIHE 3aKOHOMEPHBI BOIIPOC O COOT-
HOITIICHUY TIPUHITUIIOB oOecrieueHus1 6ajjaHca MHTEPECOB CTOPOH
CEMEMHOr0 MPaBOOTHOIIECHUST U IPUOPUTETHON 3aIUTHI TIPaB
WHTEPECOB HECOBEPIIEHHONIETHUX JeTed, a TaKkKe MX YaCTHBIX
NPOSIBJIEHUI B BUJIe IPUHIIMIIOB oOecrieyeHus OanaHca uHTepe-
COB CTOPOH aJJMMEHTHOTO 00s3aTe/IbCTBA M 00ECTIEYeHHsI IIPUO-
PUTETHOW 3aIUTHI TIPAaB M MHTEPECOB HECOBEPIICHHONETHUX U

7 Cwm., Harp.: Onpenenenne KoncruryimonHoro Cyna Poccuiickoit ®enepanuu ot
22 HosiOps 2012 1. Ne 2096-O «O6 oTKa3e B MPUHATHU K PACCMOTPEHHIO KaIOObI
rpaxaannHa CerkuHa BukTtopa VBaHOBHMYa Ha HapyIIeHHE €ro KOHCTHTYIHOHHBIX
npas yHKToM 1 cratsu 34 CemeiiHoro kogekca Poccuiickoil ®enepauuy U MyHKTOM
3 crarbu 256 I'paxpaHckoro kopekca Poccuiickoit @eaepauumn» // CIIC «KoHcyib-
tanTIImoc».

8 Cm.: Onpenenenve Koncrutyumonnoro Cyna Poccuiickoit @eneparmu ot 15 mast
2012 1. Ne 880-O «O06 oTkaze B MPUHATHN K PACCMOTPEHHUIO kaIo0b! rpaxkaad U.I1.
u Y.10. Ha Hapy1eHne nX KOHCTUTYLIMOHHBIX [TPAB MOJIOKEHUAMM MyHKTa 4 ctathu 51
CemeiiHoro kozekca Poccuiickoil ®@epepauuu ¥ MyHKTa S cratbil 16 ®enepajibHOro
3akoHa “O0 akTax rpaxmanckoro coctostaus» // CIIC «KoncynbrantlILmoc».

39 Cm.: TIoctaHoBEHME Koncrurynuonnoro Cyna Poccuiickoit ®enepauyu ot 31
stBaps 2014 r. Ne 1-IT «ITo geny o mpoBepKe KOHCTUTYIIIOHHOCTH ab3aIia JecsToro
nyHkTa 1 cratem 127 CemeitHoro kofekca Pocceniickoit denepani B CBA3M ¢ KajI000i
C.A. AnukueBa» // Cobpanue 3akoHogatensera P®. 2014. Ne 7. Cr. 735.



HEeTPYAOCTOCOOHBIX WieHOB ceMbH (1. 3 cT. 1 CK P®). OTBeuas
Ha BOIIPOC O KOHKYPHUPYIOIIUX UHTEPECaX B KOHTEKCTE MPUHIIN-
na obecrieueHus 6amaHca UHTEPECOB POAUTENIEN U HECOBEPIIICH-
HosieTHUX jeteit, EBponeiickuii Cyq 1o npaBaM yesoBeKa Heojl-
HOKpaTHO NOAYEpKMBaJ, YTO CT. 8 KOHBEHIIMM O 3aIure mpas
YeJIoBeKa W OCHOBHBIX cB0OOA OT 4 HosiO0ps 1950 r.%°, moces-
IIeHHas MPaBy Ha yBaKEHUE YaCTHOW M CEMENHOW JKWU3HU, UC-
XOIUT U3 00S13aTeJIbHOCTH YCTAHOBJIEHUST HAITMOHAILHBIMU BJIa-
CTSIMU UX CIPABEIJIMBOro OaJlaHca, MPEIOAraioiero yJeT Hav-
JIYYIINX UHTEPECOB peOeHKa, KOTOphIe B CHITy CBOMX XapaKTe-
pa ¥ BaXHOCTH MOTYT UMETh MPEUMYIIECTBO HaJ| MHTEpEeCcaMu
ponuteneii® (mpuHIMIT oOecrieueHus CIpaBel/IMBOro OagaHca
MEXAy KOHKYPHUPYIOITMMHA UHTEPECAMH).

[Ipu aToMm cornacHo § 66 nocranosienusi EBponerickoro Cyna
1o npasam yesoBeka ot 16 utons 2015 r. o neny «Hazapenko
(Nazarenko) npotus Poccuiickoii ®eaeparmu»%? BBUAY 3HAYH-

60 Co6panue 3akoHonaTenbcTBa PO, 1998. No 20. Cr. 2143.

o Cm., Hanp.: pemenrie EBponefickoro Cyaa mo mpaBaM 4esioBeka oT 24 HOsI0-
pst 2005 r. «ITo Borpocy mpuemieMocTr xanoobl Ne 16153/03 “Bnaaumup Jlasapes
(Vladimir Lazarev) u I1aBen Jlazapes (Pavel Lazarev) npotus Poccuiickoit ®enepa-
n”» // CIIC «KoncynbrantILiioc»; moctaHosneHre EBponeiickoro Cyaa o npaBam
yesoseka oT 1 asrycra 2013 r. no ey «AHToHIOK (Antonyuk) nporus Poccuiickoii
Depeparun» (xanoda Ne 47721/10) (§ 116) // Bromerens EBponetickoro Cyza o
npaBam uenoseka. 2014. Ne 8; nocranornenue Eporeiickoro Cyna ro npaBam ye-
noseka ot 11 nekadps 2014 r. o geny «['pomanka u I'pomaakoBa (Hromadka and
Hromadkova) mpotus Poccmiickoit ®epepanmm» (kanoda Ne 22909/10) (§ 160) //
Ipeuenents EBponeiickoro Cyaa no mpasam uyenoBeka. 2015. Ne 3 (15).

62 Bionerens Egporneiickoro Cyna o npaBam yenioBeka. 2016. Ne 2 (164).



TEJILHOTO Pa3HOOOpa3vsi CEMENHBIX CUTYaIUi CyJI TPH OIpe/e-
JIEHNH HAWTYYIIMX UHTEPECOB peOeHKa He MOXKET PyKOBOJCTBO-
BaThCS MCKJTIOUUTENILHO OOIIETPABOBBIMU TIOJIOKEHUSIMH, CIIpa-
BE€JIMBOE COOTHOILIEHHE MPAB BCEX 3AMHTEPECOBAHHBIX JIMII TPE-
OyeT U3y4YeHust KOHKPETHBIX 00CTOSITENLCTB. BeposTHO, crienan-
HBIIl 3[1eCh aKLEHT Ha TOCIOJCTBE CUTYAI[MOHHOTO MOIXOAA B
OITpe/IeNIeHN HAWTYYINX MHTEPEeCOB peOeHKa /IS 1enei ycra-
HOBJIEHUSI CPaBeIMBOro OajlaHca ero MHTEPECOB U MHTEPECOB
€ro pouTesieid MOXET CITYKUTh JOMOJIHUTEbHBIM apITyMEHTOM B
T0JIb3Y MPEACTABJIEHHON B HAYYHOM JIMTEpaType NO3ULIMHA HEKO-
TOPOTO OTOXJECTBIICHUS oOecredeHus OaraHca MHTEPECOB CTO-
POH aJIMMEHTUPOBAHM U UHIMBUAYAJIM3ALIMU AJIMMEHTHBIX ITPa-
BOOTHOIIIEHU .

B pycne npaktuku EBponenckoro Cyaga mo mpasBaMm 4elno-
Beka Koncruryrmonnsiii Cyn Poccuiickoit ®enepariuu 0603Ha-
YT IPUHIUIN COOMoeHrsT OalaHca MpaB U 3aKOHHBIX MHTEpe-
COB HECOBEPILIEHHOJIETHUX JIETe U POIUTENIEN B CTyyae UX KOH-
KyPEHIMH, KOTOPBI MPEIoaracT MpUOPUTETHOE OOecrieYeHne
MHTEPECOB JieTeii®. DTo moppasymeBaeT OJHOBPEMEHHOE [Ieii-

83 Cwm.: Husamuesa O.H. K BOIIPOCY O COBEPUIEHCTBOBAHUM IPABOBOIO PEryJIM-
POBaHMSA aIUMEHTHBIX OTHOLIeHUH // CeMeliHOe MPaBO U 3aKOHOOATENIbCTBO: MOJIU-
TUYECKUE U COLMAIbHBIE OPUEHTUPHl COBEPLIEHCTBOBAHUA: MekyHapoaHasi Hayu-
HO-TipakTHyeckasi KoHpepenuus / ots. pen. O.10. Unbuna. Teeps: TBepckoi roc. yH-
T, 2015. C. 182-183.

4 Cm.: MocraHoenenne Koncrurynmonnoro Cyna Poccuiickori ®enepatuu ot 8
utoHA 2010 r. Ne 13-IT «Ilo neny o npoBepke KOHCTUTYLIMOHHOCTU IyHKTa 4 CTaTbu

292 I'paxmanckoro konekca Poccuiickoit ®ezepaliny B CBS3HU € KaOOON TpaXIaHKH
B.B. Yanaepoii» // Cobpanme 3akoHomatesberBa PP, 2010. Ne 25. Cr. 3246.



CTBHME JIByX IPHHIIAIIOB: oOecrieueHre OagaHca MHTEPECOB CTO-
POH CEMEIHOTO MPABOOTHOIIIEHHSI U OOeCTieUeHne TTPUOPHUTET-
HOW 3alUTHI TTPaB U UHTEPECOB HECOBEPILICHHONIETHUX U HETPY-
JOCTIOCOOHBIX YJIEHOB CEMbH HE HAXOASTCS B OTHOIIIEHUSIX B3au-
MOMCKJTIOYAEMOCTH, HO B3aMMOJICUCTBYIOT, IOTIOHSIIOT U OIpe-
JEJII0T TPAHULBI (TIpefienbl) AEUCTBUSA APYT Ipyra.

[To cripaBemyuBoMy MHeHUIO A.®D. [TbTHKOBOM, TPUHIMIT Oa-
JIaHCa MHTEPECOB MOIpa3yMeBaeT COPa3MEPHOCTh MpaB U 00si-
3aHHOCTEW CTOPOH, HaJIMuue (PaKTUIECKUX BO3MOXHOCTEH IS
peanu3ayy UX 3aKOHHBIX MHTEPECOB, a TaKKe 3aIlUTy CIadoi
CTOPOHBI TIPABOOTHOIIIEHUSI, & OCOOEHHOCTh oOecriedeHus: Oa-
JIaHCa MHTEPECOB B OTHOCUTEJIbHBIX MPABOOTHOINEHUSX Mpe[-
oTpeeNisieT CYIECTBEHHOEe 3HAYeHre MpOOIeMbl 3alllUThI Clia-
0011 CTOPOHBI PABOOTHOIIEHU1®, KOel B CEMEHHOM MPaBOOTHO-
IIIEHUU SIBJISIETCS HECOBEPIIIEHHOJIETHUI M HEeTPYI0CIOCOOHBIN
4ieH ceMbu. VIHBIMU CI0BaMU, CTOJIKHOBEHHE KOHKYPHUPYIOIIUX
MeX Ty COOOM MHTEPECOB CTOPOH CEMEMHOTO MPABOOTHOIIIEHUS,
IPUTOM YTO OJHU W3 HUX TOJyIeKaT 0cOOOW MPaBOBOW OXpa-
HE, He MCKJII0YAeT YCTaHOBJIEHHE MX CIpaBeIIMBOro OasaHca,
100 cOaJaHCUPOBAHHOCTh HE e€CTh paBeHCTBO®. ObecneueHue

5 Mosnkosa A.@. Bananc VHTEPECOB B IpaXIaHCKOM MpaBe Poccuu u ero obecrie-
YeHVe B JIOTOBOPHBIX OTHOIIECHUSX: aBToped. AUC. ... KaHi. opua. HayK. Exarepun-
6ypr, 2013. C. 10, 11.

% hoe MHeHMe, B COOTBETCTBIM ¢ KOTOPBIM OaslaHC HHTEPECOB PaccCMaTpPUBAETCS
B Ka4€CTBE OTPAKEHHUS [IPUHIIMIIA PABEHCTBA HA IIPUMEpPE IPAXKIAHCKOTO IIPABOOTHO-
IeHUs1, CM.: [IpUHIMTIBI TPaskJAHCKOTO TIpaBa U MX peanu3aiysi: MoHorpadus / 1moj
pen. T.IN. Ioxmumsanosa, I'.C. demunosoii. M.: TIpocnekt, 2017. C. 46-55. ABTOp



IPHOPHUTETHOM 3aIUTHI TIPAB U 3aKOHHBIX MHTEPECOB OT/EIbHBIX
YUYaCTHUKOB NPABOOTHOIICHNS HE BJIEYET HapylleHne OanaHca
MHTEPECOB, HO, HAIPOTHB, CIIOCOOCTBYET €ro 00eCIIeYeHUIO.

BaXHO OTMETHTb, YTO MPHUHIMI TaPaHTHPOBAHHOTO OCY-
IIECTBJICHNS] CEMEWHBIX IMPaB M WCIIOJHEHUs] 0OsS3aHHOCTEH B
cdepe aTMMeHTHPOBaHKs 00YCIOBIIMBAET HEOOXOOMMOCTh B3a-
MUMOJICVICTBUS MPABOBBIX TAPaHTHI C TApaHTUSIMU, OTHOCSIIIH-
MHCSl K MHBIM cepaM Ku3HeaesTeabHoCTH oOmmectsa. [1paBa
U OOSI3aHHOCTH YeJIOBEKa W IpakJaHWHAa OOeCIeunBalOTCsl HE
TOJIBKO MIPABOBBIMH, HO Y COIMATbHBIMU, 9KOHOMUYECKUMHU (Ma-
TePUATLHBIMU ), TIOJTUTHYECKIMU, UICOTIOTHYECKUMU (JTyXOBHBI-
MH) ¥ MTHBIMH FapaHTUSIMH, KOTOpPBIE, HAXO/SICh MEXK Ly COO0H BO
B3aMMOCBSI3M Y B3aMOJICHCTBUM, B CAMOM OOILEM BHIE Mpej-
CTaBJISIIOT COOOM CHCTEMY YCIIOBWH, HAIIPaBJIEHHBIX HA oOecrie-
YyeHHe YIOBJIETBOPEHHUs OJlar ¥ UHTEPECOB Jiofiei ¢7.

B yactHOCTH, BecbMa MOMYJISIPHOE U B IIEJIOM 3aCITyKHBAIO-
Iee MOAJEPXKKH MPEJIOKEHHE N0 3aKPETUICHUI0 B CEMEHOM
3aKOHO/IATENIbCTBE MUHUMAIIBHOTO pa3Mepa aJTMMEHTHBIX TUIa-
TeXell Ha HEeCOBEPIEHHONETHUX JeTei®®, urto Oymer mpencras-

naparpada — A.®. IIpsHKOBA.

7 Cm.: Mopoosey, A.C. ConnaabHO-I0pHANIECKUA MEXaHI3M 00ECIIeYeHH IIPaB ue-
JIOBEKA M TPaXaHUHA (TEOPETUKO-IIPABOBOE UCCIIEIOBAHUE): ANUC. ... A-Pa IOpU]. Ha-
yk. Caparos, 1997. C. 233-234.

8 Cm. niofp.: Counesa O.H. K Borpocy 00 oOecriedeHrr HHTEPECOB peOeHKa mpu
B3BICKAHUU aJIMMEHTOB B cyneOHOM mopsake // ColpanbHO-I0pUINYecKas TeTpaib.
2016. Ne 6 (6). C. 102-104; Toruunun C.B. OmpepeneHue pasMepa aluMEHTOB Ha
HECOBEPIIEHHOIETHHX JeTel B CyleOHOM Iopsiike // AKTyaJIbHBIE TPOOIEMBI POCCHIA-
ckoro mnpasa. 2017. Ne 5 (78). C. 62-63.



JIATH COOOU MPABOBYIO TaPAaHTUIO, HE BO3BIMEET a0COIOTHO HU-
KaKOTro MO3UTUBHOTO 3(pheKta B ciryyae OTCYTCTBUS HEOOXOH-
MBIX Ha TO COLMATbHO-9KOHOMUYECKUX YCJIOBHA. B 3akoHOIpO-
exkte Ne 61045-6 «O BHeceHuM u3MeHeHUN B CeMelHbI KO-
nekc Poccuiickoit @eniepaliny B 1IeJIs1X YCUIIEHUS TapaHTHi MIPaB
JeTel Ha MOTyYeHre aTMMEHTOB» % MpegycMaTprBaeTCss MUHH-
MaJibHasl BeJIMUMHA ATAMEHTOB B pa3Mepe OTHOW YeTBEPTOil Be-
JIMYUHBI TPOXKUTOYHOTO MUHUMYMA, YCTAHOBJIEHHOTO B CYObEK-
te Poccuiickoint ®eaeparuu, rjae MpoKUBAET AJIMMEHTOYIIPABO-
MOYEHHBI peOeHOK. Bmecte ¢ TeM Takasi HOBe/lTa HE pemraer
Y He CIIOCOOHA PEIIUTh BO3MOKHBIE COIMATBHO-9KOHOMUYECKHE
npo0eMbl, CBsI3aHHbIE, HApUMep, ¢ 6e3paboTulIei TN HEeBbI-
COKHMM YPOBHEM J0XOJIOB ATMMEHTOOOs3aHHbIX Jinll. Kakumu Obl
COBEPIICHHBIMU HU ObLTM TPABOBbIE TapaHTHU, 0OECIIEYNBAIO-
e TPaBO Ha MOMy4YeHHe COiepKaHMs, OTCYTCTBUE JNOKHOTO
BHUMAaHUsI K UHBIM FapaHTUsIM BJIeYeT 3HAUMTEIbHOe CHUKEHHE
ux 3 HEeKTUBHOCTH.

BBujy storo B a63. 2 1. 27 nocranosnieHus [Inenyma Bepxos-
Horo Cyna Poccuiickoii ®enepaiuu ot 26 nekadps 2017 r. Ne 56
«O mpUMeHeHUH CylaMH 3aKOHOIATENbCTBA IPU PACCMOTPEHUN
JIeJ1, CBSI3aHHBIX CO B3BICKAHHMEM AJTMMEHTOB» YCJIIOBHO OIpe[ie-
JISIeTCS MUHUMAJIBHBIN pa3Mep aJIMMEHTOB Ha HECOBEPIIEHHO-
JIETHUX JETel, OT KOTOPOro B TO k€& BPeMsI MOXKHO OTCTYITUTb.
Tak, c ydyeToM paBHOI 00513aHHOCTU POAUTENIEH IO COAEPKAHUIO

% URL: http://sozd.parlament.gov.ru/bill/61045-6 (nata oOpamieHus: 1 HOSOps
2017 r.).



CBOUX HECOBEPLICHHOJIETHUX JIETeW YCTAHOBJIEHUE CYAOM aJlu-
MEHTOB, MOMJIEKAIIMX B3bICKAHUIO C OJHOTO U3 POAUTENIEN pe-
OeHKa, B pa3Mepe MeHee TMOJIOBUHBI COOTBETCTBYIOIIEH BEJTUYU-
Hbl TIPO)KUTOYHOTO MMUHUMYMa U1l IETE MOKET UMETh MECTO
B CJIy4asix, Korja MarepuaibHOe U (W) CEeMEMHOE MOJNIOKEeHNe
TJIATENbIIMKA AIMMEHTOB WM UHBIE 3aCTYKUBAIOIIME BHUMAHUE
00CTOSITENILCTBA OOBEKTUBHO HE TIO3BOJISIIOT MPOU3BECTH C HETO
B3bICKaHUE AJIMMEHTOB B pa3Mepe MOJIOBUHBI COOTBETCTBYIOIIEN
BEJIMUMHBI IPO)KUTOYHOTO MUHUMYMA 1Sl IETEN.

B HayuHOIT 1 y4eOHOH JMTEpaType OTCYTCTBYET Kakoe-JImOo
€IMHCTBO MHEHUM OTHOCUTEJbHO BUJIOB TapaHTUil B 1iesioM. B
YAaCTHOCTH, BECbMa CYILIECTBEHHBIM MPEACTABIISIETCS BOIIPOC O
BBIJICJIEHUU B KAYECTBE CAMOCTOSITEJIBHOTO BUJJA OPraHM3allMOH-
HbIX rapa”tud. JL.U. PatHep onpenensan ux B Ka4eCTBE CHUCTE-
Mbl KOHTPOJISI HaJl UCIOJIHEHUEM HOPMATUBHBIX MPABOBBIX aK-
ToB’’. A.C. Mopaogell 1oji OpraHu3aIliMOHHbIMU TapaHTUSIMHU T10-
HUMAeT «JesITeJIbHOCTh TOCYlIapCcTBa, €r0 OPraHoB, AOJIKHOCT-
HBIX JIUII, OOIIECTBEHHBIX OPraHU3aIvid B 001aCTH TPABOTBOPYE-
CKOM, TTPaBONPUMEHUTENILHOW MPAKTUKU, OCYILECTBICHUS] Mep
MPOLEyPHOTO, PEKUMHOIO, KOHTPOJIBHOTO M MHOTO XapakTe-
pa»’!. TTo maenuto C.10. YamkoBoii, opraHM3alMOHHbIE TapaH-
TUU CEMEWHBIX MIPAB €CTh YPOBEHb M KAYECTBO OPraHU3aluu pa-

" Pamnep JI.H. O6 ycuieHUN rapaHTHI CBOSBPEMEHHOT'O U TIPABIJIBHOTO pa3pelie-
HUs ko0 Tpyasimuxcs // CoeTckoe rocynapctso u npaso. 1959. Ne 9. C. 52.

" O6mas TEOpUsl rOCyJapcTBa U Mpasa. AKaJeMUYECKUil Kype: B 3 T. / OTB. pefl.
npod. M.H. Mapuenxko. T. 1. M.: 3epuasio-M, 2002. C. 464. ABtop naparpacga —
A.C. Mopnogel.



OOTBHI, AESTEILHOCTH OPTraHOB rOCYJAPCTBEHHON BJIACTU M MECT-
HOT'O CaMOYIPABJIEH! 1, HA OCHOBAaHUM AKTOB KOTOPBIX BO3HUKA-
10T MHOTHE ceMeiinble TipaBa’?. [I.M. Yedor cripaBemBo yka-
3bIBJT HA OTCYTCTBHE HEOOXOIMMOCTU BbIJIEJICHUsI UX B 0COOYIO
KaTEropHuIo, IMOCKOJIbKY OHU HE OTJIMYAIOTCS OT IOPUJUYECKUX I'a-
panTwii’’. B.H. CkoOenKuH HeCKOIbKO KOHKPETU3UPOBAT KOH-
TPaNo3UIIMIO, TOBOPSI O TOM, YTO OpPraHM3AllIOHHBIE TApPAaHTUU
OXBATBIBAIOTCS I0PUANYECKUMHU, TIONUTUUECKUMU JIMOO UIE0IIO0-
T'MUYECKUMU TapaHTUSIMK 4,

[To muenuto H.B. Butpyka, npezcrasisiercst ommmOOYHBIM Kak
BbIJIEJICHVE OPraHU3aI[MOHHBIX TAPAHTUI, TAK U OTHECEHUE UX K
IOPUINYECKUM rapaHTUsIM, KOO 3TO HUBEIMPYET 3HAUE€HHEe Opra-
HU3AIIMOHHOW JAESITEIbHOCTU B 00eCTIeUeHNH CUCTEMBbI TapaHTHIA:
IIOCKOJIPKY PEaIM3aliy MOJJIeKAT HE TOJIBKO IpaBa, 3aKOHHBIE
MHTepeChl U 00A3aHHOCTU, HO ¥ CaMH TapaHTUH, TIOCTOJIBKY Ta-
Kasi IesITeJIbHOCTb TOCYJAPCTBEHHBIX OPraHOB U OOIIECTBEHHBIX
OpraHM3aluil CIYXKUT «OOIIMM YCIOBHEM JEeUCTBEHHOCTU (pe-
aJIM3aluK) BceX BUAOB TapaHTUii»’>. BecbMa CX0Xero MHEeHUs
npunepxusaercs E.A. Jlykamiesa, nonarawoiasi, 4to opuguie-
CKM€ TapaHTHUHU CYLIECTBYIOT UCKJIIOUUTEIBHO B PAMKAX YCTAHOB-

72 Cm.: Cemeiinoe IIpaBo: y4eOHUK Is1 OakanaBpos / mox pend. E. A. YedpaHoBoii.
C. 70. Aptop rassl — C.JO. Yamkosa.

3 Yeuom J1.M. CyObeKkTHBHOE MPaBo U popmbl ero 3ammTthl. C. 45.

4 Crobenxun B.H. O Bumax rapaHTUM TPYIOBBIX MpaB pabouux u ciayxamwx // TTpa-
Bosegenue. 1969. Ne 6. C. 51.

> Bumpyx H.B. IIpoGneMbl TEOpUH TPABOBOTO MOJOKEHHSI INYHOCTH B PA3BUTOM
cormasicTndeckom odmectse. C. 302-303.



JICHHBIX 3aKOHOM ITPOIIETy P, KOTOPbIE TPUIAIOT UM YITOPSIOUYCH-
HBII XapaKkTep; B IPOTUBHOM Clly4ae IpUANIECKUE TApAHTUH Te-
PSIIOT CBOIO ONpeJIeIEHHOCTh U TpaBoByIo (popmy’®. Tlonaraem,
YTO JUISl IOPUJNYECKHUX FapaHTUIA TPOIeyPhl BHICTYIAOT B Ka-
JyecTBe 00eCHeYnTEILHOTO JIeMeHTa 0oJiee BHICOKOTO YPOBHSI.

Comuapu3upysch ¢ MO3UIMUSAMHU 00 OIMIMOOYHOCTH O0O0O3HA-
YEeHUs] OPraHU3AIMOHHBIX TAPAHTUI HAPALY C MOTUTHUUECKUMU,
9KOHOMHUYECKHMH, COITUAILHBIMU, UACOJIOTMYECKUMH U TPaBO-
BBIMU TAPaHTUSIMU, OTMETUM, YTO 3TO TPOTUBOPEUYUT U OTHOMY
Y3 MPaBUJI TAKOW JIOTMYECKOM ONEPALIU, KaK JEJIEHUE MOHSATUN,
B COOTBETCTBUM C KOTOPBIM pPacKpbITHEe 00beMa MOHATHS MPO-
W3BOJIUTCS TOJIBKO IO OJJHOMY OCHOBaHMIO '’. 3/1eCh B KauecTBe
HETO BBICTYNAIOT chepbl KU3HEACATEILHOCTH ooiiecTBa. Kpome
TOro, 0OOCHOBAaHHBIM BUJIMTCS U YKa3aHHOe Bbilie MHeHMe H.B.
Butpyka o cyiiecTBOBaHMM CBOETO POjia TapaHTUU JIJisl TapaH-
THI, MEXaHU3Ma X pean3alliy, T. €. TapaHTUH 00JIee BHICOKOTO
YPOBHSI, KOTOpPbIE TIO3BOJIUM ceOe 0003HAUUTh KaK CyreprapaH-
TUU, WM TeHEepaJIbHbIe FAPAHTUU.

He orpuniasi ponu opraHu3aliMOHHBIX TAPAaHTUNA (KOUMU SIBJISI-
I0TCS1 ¥ TTPOLIEAYPhI) KaK MEXaHNW3Ma peasTu3allui I0PUIUIeCKIX
rapantuii, noquepknyroit E.A. JlykaineBou, ykaxeM, 4TO OHH,

6 Jlykawesa E.A. DPPeKTUBHOCTD IOPUIMUECKIX MEXAHU3MOB 3aIUTHI IIPAB YeJIo-
BeKa: OJIMTUYECKHE, SKOHOMUYECKHE, COLMATbHO-TICUXOJIOruecKue acrekTsl // Kon-
crutyuus Poccuiickoit @enepalvy 1 cOBEpIIEHCTBOBAHNE MEXaHU3MOB 3aILUTHI IPaB
yesnoBeka / oTB. pea. E.A. Jlykamesa. M.: Uza-so UT'ull PAH, 1994. C. 9.

"7 Cwm.: Kupunnos B.H., Cmapuenxo A. A. Jloruka: y4eOHUK TS IOPUINIECKUX BY-
30B. M.: IOpucrs, 2002. C. 57.



OYEBU/IHO, TAK)KE BBICTYNAIOT B KAYECTBE rAPAHTUI MpPaB Yesio-
Beka’®. Tak, oTAenbHBIE OpraHU3AIMOHHBIE TAPAHTUU IO CBO-
eil pUpoae MOTYT ObITh OTHECEHBI M K TIPABOBBIM (IOpHIMYe-
CKH€ MPOLEAYPHI), MOTUTUYECKUM, UJIEOIOTUYECKUM U APYTUM
rapaHTUsM. A 3TO BJIEYET, B CBOIO OUY€PEIb, HAPYILIEHUE BTOPOTO
NpaBHJIA JeJIEHN S TIOHSITUH, COTTTACHO KOTOPOMY WISHBI ICJICHU ST
JOJKHBI UICKJTIOYATh JIPYT pyra’.

BpllieckazaHHOE MO3BOJISIET TOBOPUTSD O J1yaJIbHOM 3HauYeHUU
OpraHU3AIMOHHBIX TAPaHTHI, TTOCKOJIbKY TAKOBBIE MOTYT KaK SIB-
JSITh COOOM OTHOBPEMEHHO I'eHepaIbHYIO0 FAPAHTHIO [ITSI OTETb-
HBIX TApPaHTHI WA BCEH MX CUCTEMBI, TaK U BBICTYIATh B Kaye-
CTBE OT/I/IbHOW rapaHTHX KaKoro-imoo Buja. 1o 00yCIOBIEHO
NPEeXe BCEro CUCTEMHBIM XapaKTEpOM YIOPSAOYEHHUs] rapaH-
. H.B. BuTpyk cripaBeyimBo otMeyas, YTo «rapaHTUu Jeu-
CTBYIOT HE caMH IO ceOe, a B TECHOM, Hepa3phIBHOM €IMHCTBE,
nieperieTeHrm» .

[Monmyyast cBoe 3aKperuieHrue B HopMax MpaBa, rapaHTUH Mpu-
oOpeTaloT npaBoByi0 (opMy, OpUANIECKOe 3HAYCHUE U 00ec-
nieyeHue mpaBoM®!, T. €. CTAaHOBSATCS MPaBOBBIMU. OHAKO B UC-

8 Cwm., Hanp.: Cuonvanoe M.C. IOpunnueckas npoueaypa Kak rapaHTs I1paB de-
JIOBEKA: JJMC. ... KaHA. opua. Hayk. M., 2011. C. 59.

" cm: Kupunnoe B.U., Cmapuenxo A.A. Jloruka. C. 57.

80 Bumpyx H.B. TIpo6ieMbl TeOpUH MPABOBOTO MOJIOKEHUS TMYHOCTU B Pa3BUTOM
companctuaeckoM oomecrse. C. 301.

81 cwm.: I ymeposa JIIII. AIMUHUCTPATUBHO-IIPABOBBIE FAPAHTUX PEAIM3ALUU KOM-

TIETEHIIN OPTaHOM COBETCKOTO IOCYIAPCTBEHHOTO YIIPABJICHUS: JIHC. ... KaHII. IOPH]L.
Hayk. JI., 1986. C. 44.



CJIEJIOBATENIbCKMX padOTax MOXKHO BCTPETUTH B OMpeesIeHHOM
CTEeTeHN PaJuKaJIbHOE MHEHHE, COTTIACHO KOTOPOMY aOCOITIOTHO
BCE TIOJIMTUYECKHUE, COLMAIIbHbIe, SKOHOMUYECKHE W HCOIOTH-
YeCKHe rapaHTUM SIBJISIOTCS TaKOBBIMM JIMIIb B TOM HCKJIIOYH-
TEJIbHOM CJly4ae, €CJId OHU BbIpaXXeHbl B TPABOBOi1 (hopMme, T. €.
B HopMax mpaBa®2. Tem He MeHee MpescTaBiseTcs Ooee B3Be-
IeHHOM TouKa 3peHusi A.B. JlomkapeBa, KOTOpBI MpU3HAET Ta-
KOW IMOJIX0/1 HaIpaBJIEHHbIM Ha IIPeyBeINYEHe POJIU IIPAaBOBOTO
pEeryIMpoBaHusl M1 UTHOPUPOBAHUE TapPAaHTUPYIOLIETO 3HAUCHUS
APYTUX COIUAIBHBIX HOPM®3,

[TpuMeHUTENTbHO K MPABOBBIM TApaHTHSAM B HAYYHOU JINTEpa-
Type 3a4acTylo OJYEPKHUBACTCS UX CHELMaIbHBII XapakTep 1o
OTHOILICHUIO K MHBIM rapantusim®*. be3ycioBHo, 11s1 pe/icTaBy-
TeJel I0PUANIECKON HayKH MPABOBbIE TAPAHTUH MPECTABISIOT
HauOOJIBIIMI MHTEPEC BBU/LY MPSIMOM CBSI3U C MEXAaHU3MOM pe-
aJIM3alMK 1paB U cBOOOJ YeIOBEKa U IpakJaHuHa, IOTOMY, Be-
POSITHO, MOYEPKUBAETCS UX UCKITIOUUTEIBHOE, 0CO00E WITH CTie-
anbHoe 3HaueHre. OIHAKO MpencTaBisercs: Oonee MpaBUilb-

82 Cwm.: Heanoiceno A.B. IIponeccyasnbHble rapaHTUX yYaCTHUKOB IIPOU3BOICTBA
Ho fenam 00 aAMHHUCTPATUBHBIX IPABOHAPYIIEHUAX: OWC. ... KaHA. OpUI. HayK.
CII6., 1999. C. 67.

83 Jlowkapes A.B. TIpaBOBble TapaHTUH: TEOPETUIECKHE MPOOIEMbl OpeeIeHHsT
TIOHATHS ¥ KJIacCU(DUKALIMU: JIUC. ... KaH/. Iopua. Hayk. Camapa, 2008. C. 31.

84 Cwm., Hanp.: Bumpyx H.B. TIpoGieMbl TEOpHH MPABOBOTO MOJOKEHUS TMIYHOCTH
B pasBuTOoM corpanicrudeckom odmecrse. C. 144; OOmast Teopusi rocyiapcTa u
npasa. AkageMudeckuid kypc: B 3 T. / otB. pea. npod. M.H. Mapuenko. T. 1. C. 471.
Asrop naparpaga — A.C. Mopzosel.



HOW TIO3UIIMS TE€X WCCIIeAO0BaTeNel, KOTOphle OTMEUaoT PaBHOE
3HaUEHME BCEX BUJIOB TapaHTUH MTPU OCYIIIECTBIICHUH Tpask1aHa-
MU TIPaB ¥ UCTIONTHEHUH o0si3aHHOCTeR® . AbcomoTHo npas H.U.
Mary30B, rOBOpsi O HEBO3MOKHOCTH «ITOJIOKHUTBCS» MCKJTIOUH-
TEJIbHO Ha OOIIKe rapaHTUM U HEOOXOJVUMOCTH UX JIOTIOJTHEHUS
VHBIMU TAPAHTUSIMHU, B YACTHOCTH IPABOBBIMU S, TEM caMbIM 00-
paias BHUMaHWe Ha HaJMYhe CUCTEMHBIX CBSA3CH MEKIY pa3-
JIMYHBIMM BUJIAMM TapaHTUN, HO HUKAK HE Ha MPEBOCXOACTBO
OJIHUX HaJ IpyruMu. B cBOIO ouepesib, BOSMOKHOCTh TAKOTO Jie-
JIeHUsI TIOHSITUSI TAPAHTUI BOBCE HE MCKJIIOYAETCsI, HO B OCHO-
BY HEOOXOJIMMO 3aJIOKUTh WHON KPUTEPHiA, a UMEHHO Xapak-
Tep rapaHTUPYeMOro CyObeKTHBHOTO IpaBa. Tak, B KauecTBe 00-
IIUX MOTYT BBICTYIATh TaKW€ TapaHTUM, KOTOPbIE HAIPABJICHBI
Ha 00eCTieueHre OCYIIECTBICHUS TIPEUMYIIIECTBEHHO BCEX CyOb-
EKTHBHBIX TIPaB, a B KAYECTBE CIICIUAIbHBIX — 00eCTIeYrBalOIIHe
orpeJe/ieHHble CYObEKTUBHBIE MPaBa WM IPYIIbI OHOPOAHBIX
CYOBEKTHBHBIX TpaB?’.

Takum 006pa3oM, MOKHO CIEJIaTh BHIBOI O TOM, YTO CEMEHHO-
MYy TTpaBy MPHCYIIT PUHIIUAT TAPAHTUPOBAHHOTO OCYIIECTBIICHUS
CeMENHBIX MPaB M UCIIOJIHEHUS 00SI3aHHOCTEN, KOTOPBII UMeeT
HEToCpeICTBEHHOE TTpeJioMIeHHe B chepe aIMMEHTUPOBAHUS U

8 Cm.: Jlowxapes A.B. TIpaBoBble rapaHTUH: TEOPETUIECKIE IPOOIIEMBI ONIpe/Ielie-
HUS MOHATUSA U KJaccudukauuy: aBroped. auc. ... Kasa. opuj. Hayk. KpacHomap,
2009. C. 13.

86 Mamyzoe H.H. CyobextuBHbIe npaBa rpaxgan CCCP. C. 125.

87 Cm.: Crobearur B.H. O Bupax rapaHTUH TPYAOBBIX MpaB PaOOYMX U CITYKAIINX.
C.47.



BBICTYIIAeT B Ka4eCTBE CHCTEMOOOPAa3yIoIero Havyaa Jijis mpa-
BOBBIX T'APAHTHI MPaB U MHTEPECOB CTOPOH AJIMMEHTHOTO Tpa-
BOOTHOIIICHUS!. Hapsay ¢ mpuHIMIIaMU TapMOHM3AIIMY YaCTHBIX
U TyOMUYHBIX WHTepecoB U 3 PEKTUBHOCTH OCYIIECTBICHUS
1paB, OH 00JIa/IaeT IEeJIENONarallM XapaKTepoM B 00eCTIer-
BAETCS JIEMCTBHEM MPUHLMUIIOB-METONOB. K HUM B ceMmerHOM
IpaBe OTHOCSITCSI TPUHIIUIIBL: OSCIIPETISITCTBEHHOTO OCYIIIECTB-
JIHUsI CEMENHBIX MpaB, paBEHCTBA CYIIPYTOB B CEMbe, pa3pe-
IIEHUS] BHYTPUCEMEWHBIX BOMPOCOB MO B3aUMHOMY COTJIACHIO,
oOecrieueHus1 MPUOPUTETHON 3AIUTHI TIPAB U UHTEPECOB HECO-
BEPIICHHOJIETHUX Y HETPYHAOCIIOCOOHBIX UJIEHOB CEMbH, TOOPO-
COBECTHOI'O OCYIIIECTBJICHHSI CEMENHBIX TpaB, oOecreyeHus Oa-
JIaHCa MHTEPECOB CTOPOH CEMEHHOTO MTPABOOTHOIIIEHUS.



§ 2. [lonsiTHE M IPU3HAKHA MPABOBbBIX
rapanTui B cpepe aJUMeHTHP OBAHUS

Hecmotpst Ha BO3pociuMii B HacTosIlee BpeMsi MHTEPEC HC-
clieioBaTesiel K BOIpocaM MPaBOBOI0O rapaHTHPOBAHM S IIPaB Ye-
JIOBEKA U TpaskIaHUHA, IPUXOAUTCS] KOHCTATUPOBATh OTCYTCTBUE
€IMHOTO MHEHWS CPeld YYEeHBIX B OTHOIIEHWHW TOTO, YTO XKe
Npe/ICTaBISIOT coO0M mpaBoBbie rapanTu. f.E. [lecun ormeyan,
YTO «OT MPABWJILHOTO MOHUMAaHUsI CYITHOCTH FapaHTU 1 000C-
HOBaHHOM I0PUINYECKON OLIEHKH 3(P(PEKTUBHOCTU IMPABOBBIX T'a-
pPaHTHIA BO MHOTOM 3aBHUCHT yCIieX 0OecredeHus MpaB JIMIHO-
ctu»®. [Ipu packpeiTm copepkanus ne(pUHUCHIyMA «IIPaBO-
Basl rapaHTUsl» B HAy4YHOW JIMTEpAType MOKHO OOHAPYKUTh UC-
NOJIb30BaHUE TaKHUX JIe(PMHUEHCOB, KaK «IpaBoBoe (0puande-
CKOE) CPEe/ICTBO», «HOpMa IpaBa», «HOPMATUBHOE YCTaHOBJIE-
HHE», «IPABOBOU CIOCO0», «CIIOCO0», «YCIOBHE», «IIPUEM»,
«JeSTebHOCTb» U T. 1., @ TaKXke pas3jMuHble UX codyeTaHus. B
CBOIO OUepe/ib, He BCer/ia MpeICTaBIsAeTCs ICHBIM CMBICJIOBOE CO-
JepKaHue TIePeUnCIeHHBIX TEPMUHOB, YTO MPETISITCTBYET HEKO-
eMy eIMHOOOpa3HOMY MOHUMAaHHIO CYIITHOCTHY TPABOBBIX rapaH-
THIA KaK TaKOBBIX M MPEJICTABISIET COOOM SMUCTEMOIOTMYEeCKUA
a"apxusm 1. ®eitepaderna, OCHOBAaHHBIN HA MPUHIIMTIAX TPOJIH-

88 Mecun SE. CeMelHO-IIpaBOBHIE U NIPOLIECCYAJIbHbIE FAPAHTUM IIPAB KEHILUH B
CCCP. C. 5.



(eparmn (pa3MHOXKEHHS TEOPUId) U HECOU3MEPUMOCTH (HEBO3-
MOXHOCTH CPaBHEHHUSI TEOPHIA), B ICUCTBUN®.

[TpaBOBbIE rapaHTHH PACCMATPUBAIOTCS 1 B KAUECTBE SJIEMEH-
TOB Pa3IMYHbIX MEXaHU3MOB — MEXaHHU3Ma MPABOBOTO PEryJiu-
poBaHUA’, MeXaHU3Ma peau3allii HOpM IpaBa’!, MexaHu3Ma
OCYIIECTBIICHHS MPAB U UCTIOTHEHU ST 00S13aHHOCTEN *2, MeXaHM3-
Ma COLMAJILHO-IOPUAMYECKOTO oOecTicueHus mpap’?, MexXxaHu3-
Ma MpaBOBOro odecrieyeHus npap’t, MexaHu3Ma rapaHTHpOBa-
HUs peayiv3allid IpaB U 00s3aHHOCTEN” | JIp., a TaKke B Ka-

8 Cm.: Deiiepabeno I1. Tlpotus metoga. Ouepk aHAPXUCTCKOW TEOpUH MO3HAHUS //
Detiepadeno I1.V136panHble Tpyasl o Metofoorun Hayku. M.: IIporpecc, 1986. C.
125-467.

N Cm.: Jlowxapes A.B. TIpaBoBble rapaHTUH: TEOPETUIECKIE MTPOOJIEMBI OTIpe/Ielie-
HUS MOHATUSA U KJaccudukauuy: aBroped. auc. ... KaHa. opuj. Hayk. KpacHonap,
2009. C. 10; Pamexuna B.A. TpynonpaBoBbie rapaHTUH MPaBa Ha 3apa0OTHYIO IUIATY:
aBroped. auc. ... Kaua. opun. Hayk. CII6., 2007. C. 10.

1 Cm.: BoGposa H.A. I'apanTum peanusanyu rocyJapcTBEHHO-IIPABOBLIX HOPM. Bo-
poHex: U3a-Bo Boponex. yn-ta, 1984. C. 18-19.

2 Cm.: Basuaun E.B. OcyiectBieHue 1 3anura rpaxaaHckux mnpas. C. 100.

3 Cm.: Mopoosey; A.C. ColpaibHO-I0pHANYECKUI MEXaHU3M 0OecIieueHH s ITPaB ve-
JIOBEKA ¥ TPaKIaHMHA (TEOPETHUKO-MIPABOBOE UCCIIEIOBAHNE): [UC. ... J-pa 0pujl. Ha-
yk. Caparos, 1997. C. 102-103.

%4 Cm.: Boakosa M.B. ITpaBoBbIe cpecTBa oOecTieyeH s IPaB ¥ CBOOO YeIoBeKa:
TEOPETHKO-TPABOBOM aHaM3: aproped. AUC. ... KaH]. opuj. Hayk. Kpacronap, 2010.
C. 10.

%5 Cw.: Cunioxosa T.B. IOpuanueckye rapaHTHM peaTi3alii IpaB ¥ 00sA3aHHOCTEH
COBETCKMX I'pakJaH: BOIIPOCHI TEOPUM: aBTOped. OUC. ... KaH[. Iopull. Hayk. Cepa-
JIOBCK, 1986. C. 12.



YecTBe JIEMEHTOB IPABOBOI'0 cTaryca’® v mpaBoBOro pexunma’’,
B paMKax TEOPHUM 3aKOHHOCTH’® ¥ TEOPHUHU MPABOBBIX CPEACTB®,
YTO TOJILKO NOATBEPKAAET EMKOCTh U MHOIOT'PAHHOCTD JIAHHOTO
IIPABOBOTO SIBJIEHU S, CJI0)KHOCTh €0 ONPE/EICHUS U PACKPBITUS
CYUIHOCTH.

[MockonbKy CyIIECTBYET 3HaUMTETbHOE KOJIMYECTBO PA3HOO0-
Pa3HBIX ONpPEJEJICHUH MPAaBOBBIX TApaHTHM, MOCTOJIBKY Ipe-
CTaBjIsieTcs nojie3Hor ux cucremarusauus. Tak, [1.X. Banees
aKLIEHTUPYET BHUMaHUE Ha JMCKYCCMOHHOCTH BOIIPOCA O CYIII-
HOCTH TMPABOBBIX TAPAHTUMA U BBIAEAECT TPU TOUKU 3PEHUS IO
JAHHOMY BOITPOCY, IPE/ICTABJICHHBIE B HAYYHOU Juteparype: (1)
IIPABOBBIE TAPAHTUM KaK HOPMBI ITpaBa; (2) npaBoBble FApaHTUU
KAaK JIESTeJIbHOCTh Ha OCHOBE IIPABOBBIX HOPM; (3) MpaBOBBIE T'a-
PaHTUU KaK €IMHCTBO JBYX 0O03HAYEHHBIX JIEMEHTOB — IPaBO-

% Cm.: Bumpyx H.B. TIpo6ieMbl TEOPHUH IIPaBOBOTO HOJIOXKEHHS JITYHOCTH B Pa3BU-
TOM cormarcTIdeckoM obmectse. C. 52-53; bymuko O.B. I1paBoBoii cratyc pedeH-
Ka: TEOPETHKO-TIPaBOBOH aHaymM3: apToped. MAuC. ... KaHA. lopua. Hayk. KpacHomap,
2004. C. 24.

7 Cm.: Mamyzoe H.H., Maavko A.B. Teopust rocynapcrsa u mpasa: yueOHuk. C.
523.

%8 Cm.: Camowyerko H.C. Oxpana pexnma 3akoHHOCTH COBETCKUM TOCYAapCTBOM.
ITpaBooxpaHHas AesATenbHOCTh COBETCKOrO rocynapcTBa — MeTojl 00ecriedeH st COIH-
anucruieckoy 3akoHHocTH. M.: Tociopuzaar, 1960. C. 64.

% Cm.: Tyeuncxuii b.HU. Tpaxk1aHCKO-TIPaBOBBIE CPEJICTBA B XO3HUCTBEHHBIX OTHO-
mennax. M.: IOpun. mut., 1984. C. 91. B pabote rapaHTiy paccMaTpHBAaOTCS B Ka-
YeCTBe ITPABOBBIX CPEICTB, 0OECIIEUNBAIINX PeaIN3aliio CyObeKTHBHBIX MPaB 1 MC-
TIOJIHEHVIE I0PAAMYECKIX 00SI3aHHOCTEH.



BBIX HOPM U JISSITEJIbHOCTH, OCHOBAaHHOK Ha 3THX HOpMax ',

[Momo6HOro posa cuCTeMaTH3AalK MTO3UITNIA UCCIIeIoBaTeNeH
10 MOBOJY CYITHOCTH MPABOBBIX TapaHTHiA, OE3YCIOBHO, SIBJIS-
I0TCS1 HEOOXOIMMBIMU U TIO/Ie3HBIMU. OJJHAKO BbIJEJICHUE IBYX
WIY TpeX TPyNI MHEHUI TIPE/ICTABIIsAeT COOON B HEKOTOPOU Me-
pe m3nuiHee 0000IeHNe U B 3HAYMTETBHOM CTENEHH YIPOIIaeT
NpUCYIllee NMPaBOBbIM FapaHTUsIM pa3HOOOpasue ONpeaeIeHUH,
OCTaBJIsIsl IPU 3TOM BHE I0JIs1 3peHUsI OT/IeJIbHbIE OCOOEHHOCTH,
XapaKTepHbIe IS UCCIIEYeMOro MpaBoOBOrO siBiieHUs. B cBoe
BpeMs . Jlakatoc otMeya, 4To «T€0pEeTUYECKHUN TTI0PATU3M»
3HAYMTESIHHO JIy4Ille «T€OPETHYECKOro MoHM3Ma» %1, TToatomy
Npe/ICTaByIsAeTCs: 0OOCHOBAHHBIM U 1IEJIECOO0pa3HbIM OoJiee Mo-
ApoOHOE paccMOTpeHue AaHHOro Borpoca. Conuaapusupysch ¢
MHEHHEM O BBIIEJICHUM B TIOHUMAaHWH TPABOBBIX TAPAHTHIA CTa-
THYECKOrO (HOPMATUBHOTO) U JMHAMUYECKOTO (JIeITeTbHOCTHO-
r0) acrieKTOB, OTMETUM, YTO COAEPKaHUE KaKA0TO U3 HUX B I10-
HUMAaHUM OTJIENIbHBIX WCCIIEIOBATENIel KaueCTBEeHHO Pa3HUTCH,
SIBJISIETCS] HEOMHOPOIHBIM. PaccMoTpuM nociie1oBaTesbHoO rpej-
CTaBJICHHbIC B HAYYHOW JINTEPATYPE MOAXOIbL.

100 By nees /JI.X. Cucrema npoueccyaibHbIX FapaHTHi 11paB IpaxkaH U OpraHu3a-
1M1 B UIcONHUTENIBHOM npou3BozacTse. M.: Craryt, 2009. C. 37-38. Cwm. takxe: Kyo-
psiwog O.B. ColaibHO-95KOHOMUYECKUE 1 IOPHANYECKUE TApaHTHH 0OeCTIeYeHu 3a-
KOHHOCTH B ITPaBOI PUMEHHUTENBHON JeATENbHOCTH: aBTOped. JUC. ... KaH . I0py. Ha-
yk. M., 2008. C. 18; I'ymeposa JI.ILI. ATMUHUCTPATUBHO-TIIPABOBbIE TAPAHTUU Peau-
3alMK1 KOMIIETEHLIMM OpPraHOM COBETCKOI'0 rocyapcTBeHHoro ynpasienus. C. 46-47.

11 Jtaxamoc H. danpcuduKaImsa 1 METOIOIOT S HAYYHO-UCCIIEJOBATELCKHX TPO-
rpamm. M.: Meauym, 1995. C. 117.



L. TIpu cratTmyeckoM MOHWUMaHWU MPABOBBIE TAPAHTUHN OIIpPe-
JEJISIOTCS CTIeAYIONMM 00pa3oM.

1. Ilpasosasi nopma (npasosoii uncmumym)'*?. Harpumep,
O.10. KocoBa nop 1opuin4ecKuMy rapaHTUSIMU OCYIIECTBICHH S
1paBa Ha aJMMEHTBI IOHUMAET «3aKPEIUICHHbIC B Pa3HBIX OT-
pacisix HOPMBI TIpaBa, OMPEENISIONIUe MOBeAeHUE JIHII, YJIacT-
BYIOIIIMX B MPOIIECCEe OCYINECTBICHUS M 3alllUTHl TIpaBa Ha CO-
JepkaHue, U HarpaBJieHHble Ha oOecrieueHre YIpaBOMOUEHHO-
My HETPYAOCIOCOOHOMY YJIeHY CEMbH peajlbHOM BO3MOKHOCTU
coziepxanus (KU3HeoOeCTieunBaTh ceOsl) 3a CUET IPYTUX UICHOB
ceMbi» '3, BaskHO 00paTUTh BHUMaHUE, YTO B 3TOM OIpeerie-
HUM MOAYEPKUBAETCS] MEKOTPACIEBOIM XapaKTep MPaBOBBIX Ia-
PaHTHIA, HATIPABJIEHHBIX Ha OOeCIieueHne UCTIOTHEHH ST aJTMMEHT-
HBIX 00513aTeJIbCTB.

2. Hopma npasa, 6 Kkomopoii 3axKpenasiemcsi npagogoe cpeo-
cmeo'™, B yactHoctu, B.W. J[laHWIMH 1TpaBOBbIE rapaHTUX OTTpe-
JeJsiT KaK «HOPMBI TpaBa, B KOTOPBIX 3aKpEryIeHbl MTPABOBbBIE
CpefcTBa, 00ecTieunBaloIye uX oxXpany» %,

102 Cm.: Yxursaose B.M. Conpanuctudeckuii IryMaHU3M U IIpaBa 4yesioBeka. JIeHuH-
CKHe uzieu U coBpeMeHHocTb. M.: Hayka, 1978. C. 264-267.

103 Kocoea O.10. CeMelHO-TIpaBOBOE PETYIMPOBAHKE OTHOLIEHUH 110 IIPEJOCTaBIIE-
HUIO COZIEpKaHUS YIeHaM ceMbu: aBToped. AuC. ... I-pa lopuf. Hayk. M., 2005. C. 14.

1048 Hay4YHOW JINTEpaType TaKKe BCTPevaeTCs IOHNMAaHUE MPABOBBIX TAPAHTHI KaK
HOPM TIpaBa, B KOTOPBIX HAXOISAT CBOE BEIPAKEHUE CPEACTBA U crocoOsl. CM., Harp.:
Jlsxoe FO.A. TloHsTHe W Ha3HaueHWe opuandyeckux rapantuit // Uzsecrus Ces. —

Kask. Hayu. meHTpa BbIcIIeil mK. oonr. Hayku. 1980. Ne 2. C. 62.

195 Manuaun B.M. Peanmsauus u oxpaHa OpadHO-ceMelHbIX mpaB. Ya: bamkup-

cKkuii roc. yH-1, 1989. C. 77-79.



3. Hopma npasa uau npasosoe cpedcmeo, ynompeonsiemvle
6 Kauecmee curonumos'. J[laHHbIA TIoAXO0N Oa3upyeTcs Ha JI0-
CTAaTOYHO IIMPOKOM ITOHUMAHUU KaTerOPUH «ITPABOBOE PeryJIv-
poBanue», npemyoxeHHon C.C. AJleKCeeBbIM, COITaCHO KOTO-
POM TaKOBOE €CTh «OCYILECTBIISIEMOE MTPU MOMOIIN BCEU CUCTe-
MBI ITPABOBBIX CPEACTB BO3ICHUCTBUE HA OOIIECTBEHHBIE OTHOIIIE-
HUA, Ha noBeaeHue ynonen» 'Y, Kak ormeuaer C.JO. ®umurmmo-
Ba, «B JIAaHHOM ONpee/IeHU! MPaBOBOE CPeACTBO (DaKTUUECKU
OTOIECTBJISIETCS C IPABOBOM HOPMOK» %8, KoTOpast TpaIuIMoH-
HO B TEOPUHM TIPaBa PAaCCMATPUBAETCS KaK «MCXOHASI I0pUInIe-
cKas 0a3a i MPaBOBOrO perynupoBaHusi» ', Tem He MeHee K
npaBoBbiM cpenctBam C.C. AiekceeB OMUMO MPABOBBIX HOPM
OTHOCHJI TaKke CyOBEKTUBHBIE MPaBa, IPUINIECKUE 0OS3aHHO-
CTH, pelieHus cynoB u ap.''° Ha Ham B3misi1, mocaecTBUEeM Ta-
KOTO CMEIlleHHs] B KaTerOpUaJIbHOM arrapare sIBJIsSeTCs JIUIIIb
JaJIbHelIIee YCIOKHEHNe TTIOHUMaHMS CYIIIHOCTA M COOTHOIIIe-
HUS TIOHATHH «IIPaBOBasi FApAaHTUS» U «IIPABOBOE CPEICTBO.

106 Cwmr.: Camowsenico M.C. Oxpana pexiuma 3akoHHOCTH COBETCKIM FOCYIAPCTBOM.
C. 64.

107 A pexccees C.C. Cobpanue counaenuii: B 10 T. [+ CrpaBod. Tom]. T. 8: yueOHUKH
u y4eb. mocodus. M.: Craryr, 2010. C. 158.

198 @y aunnosa C.1O. YacTHOIIPaBOBbIE CPEICTBA OPraHU3aLUK U JOCTHKEHUS TIpa-
BoBbIX Liesiei. M.: Craryt, 2011. C. 45.

199 Opmas TEopHsl TOCyJapcTBa U Mpaa. AKaJJeMUYecKUil Kypc: B 3 T. / OTB. pej.
npod. M.H. Mapuenxo. T. 3. M.: 3epuano-M, 2002. C. 94. Asrop naparpaca — C.A.
Komapos.

10 Apexcees C.C. Cobpanne counenuii: B 10 1. [+ CripaBou. Tom]. T. 8. C. 158.



B cemeitHO-TipaBOBBIX MCCIIENOBAHUX aHAJIOTMYHOE TTOHNMA-
HUE NPaBOBBIX TapaHTUM BCTpedaercs B Tpynax B.M. 3umapu-
Ha 1 W.B. KununkoBou. Tak, B.1. 3umapun xapaktepu3oBai
NIPABOBbIE TAPAHTUU KAK «IOPUAMUYECKUE CPENICTBA, 0Oecredn-
BaIOIIe HOPMAJTLHBIN TTPOIIECC BOSHUKHOBEHUsI, COOMIONICHUSI 1
pa3BUTHS B OOIIECTBE T€X WM MHBIX OTHOIIEHUI» '!!. YKazanue
B OIpeJeSIeHNH CEMEIHO-TIPABOBbIX TApaHTUI Ha TO, YTO OHH,
Oy/lyuu I0pUIMYECKUMHU CPEJCTBAMMU, PETYIUPYIOT HOPMaJbHOE
NIOBEJ/IeHNe YYaCTHUKOB CEMEMHBIX MPABOOTHOIIEHHA, TIO3BOJISI-
€T TOBOPUTH 00 OTOXKJIECTBJICHUH aBTOPOM IPABOBBIX HOPM H
NIPAaBOBbIX CPEJICTB.

N.B. KunuHkoBa 1o I0pUINIYECKUMU TapaHTUSIMUA B CAMOM
oO11ieM BUjie IOHMMaJIa CrieludrIecKre, 0coOble IpUINIECKre
cpencTBa obecnieunTesibHOrO xapakrepa !'2. Tlpu aToMm ero Bbijie-
JIeHBI CIeAyIoIIMe MPU3HAKY MPABOBBIX TAPAHTUI: €AUHCTBO CO-
IMAJIbHOW 11eJIM, Ha oOecrieueHre KOTOPOi HalpaBiieHbl MPaBo-
BbIE TAPAHTUH, BBICTYMAET B KAYECTBE MX OCHOBHOTO CHCTEMO-
oOpaszyloriero (akropa; MpaBOBbE TAPAHTHH, SBJISISCH HOPMA-
MU ¥ THCTUTYTaMH 3aKOHOJATEbCTBA, 00IaIal0T CBOeoOpazuem
METO/Ia MPABOBOIO PEryIvpOBaHMS; IPABOBbIE FAPAHTUM MMe-
0T UCKJTIOUUTEIbHO HOPMATUBHYIO (hOPMY 3aKpEIUIEHH S ; TIPABO-
BBl TAPaHTHM 00JIaJal0T CBOMCTBOM JOCTHIKEHHSI TIOCTABJIEHHOM

111
Bumapur B.1. JINYHO-TIPaBOBBIE TAPAHTHH BOCITUTAHUSI HECOBEPILIEHHOIETHUX

[0 COBETCKOMY CEMEWHOMY MpaBy: aBToped. AUC. ... KaH/. 0puA. HayK. XapbKOB,
1981. C. 6.

"2 OKununkosa H.B. [TpaBoBble rapaHTUM YKPEIUICHUS] CEeMbH: aBToped. IHC.
... Ka"n. opul. HayK. Xapbkos, 1986. C. 5, 6.



IIEJIM ¥ TApaHTUPOBAHHOCTH pe3ybTara jaeicTBus. OO003HAYCH-
HOE MO3BOJIUJIO MCCIIEA0BATENI0 ONPEeUTh MPABOBbIE TapaH-
TUM YKPETJICHUSI CEMbU KaK «CUCTeMY ITPABOBBIX HOPM U UHCTH-
TYTOB... CEMEHHOI0 3aKOHO/IaTeIbCTBA, OOBETUHEHHBIX €TUHON
COITAJILHO TIOJIE3HOM 1IeJTbI0 YKPETUIEHUSI CEMbHU, XapaKTEpU3y-
IOIIUXCS CBOe0Opa3reM MPUEeMOB U CITIOCOOOB PETYJIMPOBAHUS U
o0ecrneunBaroIMX TaKoe MPaBOBOE BO3JIEHCTBUE HA CEMEUHBbIE
OTHOIIIEHHM S, TTPH KOTOPOM IOpUANYECKUMHU CPEICTBAMH 0OecTIe-
YMBAETCs JOCTHKEHUE YKa3aHHOM Liem» '3

"3 )Kununxosa H.B. ITpaBoBble rapantun ykperuieHus cembu. C. 11-12.
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Tekct npenocraBieH OO0 «JIutPec».
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