MOCKOBCKUN TOCYAAPCTBEHHbIA YHUBEPCUTET UMEHWU M.B. JIOMOHOCOBA

IOPUANYECKUIA GAKYNBTET
Kadeppa yronoeHoro npouecca, NpaBocyAuns v NPoKypopcKoro Haazopa

YHUBEPCUTET MAPUXK | MAHTEOH-COPBOHHA
LLIKONA MPABA

VHCTUTYT IOPUONYECKUX N OUTOCODCKNX HAYK COPBOHHbI
LIeHTp KOHCTUTYLIMOHHO-NPaBOBbIX NCCIEOBaHNI

CyaunrocyaApCiBo

MNop pepakumen J1.B. FronoBsko, b. MaTbé

CTATYT



KoJuiekTHB aBTOPOB

Cya u rocyaapcrBo

http://www.litres.ru/pages/biblio_book/?art=39992739
Cyo u 2ocyoapcmeo:
ISBN 978-5-8354-1427-7

AHHOTaAIMUSA

Mosorpadusi mnpeacraBiser coOOH pe3yJabTaT COBMECTHOTO
HAay4YyHOro IpoeKTa Kadedpsl YroJOBHOIO MpoLecca, MpaBOCyAus
U TPOKYpPOPCKOTrO Haazopa Iopuadyeckoro akymsreta MIY
uvenn M.B. JlomoHocoBa u lleHTpa KOHCTUTYLIMOHHO-IIPABOBBIX
uccaenqoBaHuil MHCTUTYTa 1OpUOUYEcKUX U (PUIOCO(CKUX HayK
Copobonnbl  (ITIkona mnpaBa VYuueepcutera Ilapmwxk 1 TlaHTeoH-
Cop6oHHa) IO TEOPETUIECKOMY M3yYeHHI0 (heHOMEHa, BBIXOISIIETrO
32 paMKM pOCCHIiCKOro # (bpaHIy3CKOro TIpaBa, CBSI3aHHOTO
C JlaBJ€HMEM, KOTOpOMY IIOABEPraercsl CErofHsi TIocCyJapcTBO
NPy pealu3alud CBOEW (PYHKUMHM OCYILECTBJEHHS IPaBOCYAUSI.
ABTOpBI MOHOTrpahuM TBITAIOTCS TOHATH, SIBJISETCS 3TO JaBJICHUE
KOHBIOHKTYPHBIM ~WJIM €My CYKIEHO ONpelesisiTh pa3BHUTHE
Ompkaiimx aecATwieTuid. i 9TOro OHM MMOA Pa3sHBIMHU YIJIAMU
3pEHUs pacCMaTPUBAIOT POJIb CYJa U CTAaTyC CY[IbU B FOCYIAPCTBE.

JIns  HayyHeIX paOOTHMKOB, TIperiofgaBartesieil, acIMpaHTOB,
CTYIEHTOB IOpPHUIMYECKUX U [PYrdX TyMaHUTapHbIX BY30B H
(pakynpreToB, a TaKkke MPAKTUKYIOIIMX [OPUCTOB W JIMII,
MHTEPECYIOLIMXCS TpoOIeMaMH TOCYJapcTBa, MpaBa, MPaBOCYIHSL.
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IIpeaucioBue: cya B rocy/japcrae
WJIH CyJ MPOTHB rocyaapcraa?

CyxeHusi 1o MOBOAY MeCTa CyJa B CHCTeMe OpraHu3aliu
rOCyJapCTBEHHON BJIACTU BCerja ObUTU HE CIIUIIIKOM BHSITHHI U
BeCbMa MPOTUBOPEUUBHI, U 3TO OLIYIIEHUE HEe MOKUIAET HU MpU
a”Haym3e pador III. MoHTeckbe, HU TIpU PACCMOTPEHHH Pa3HO-
00pa3HBIX HAIIMOHAILHBIX MPAKTUK B UX UCTOPHUECKOM HIJTH CO-
BpeMeHHOM pakypce. Cya B rocyJapcTBe WM CyJl IPOTUB TOCY-
napcrea? IlpaBocynue Kak ofHa U3 TOCYAApCTBEHHBIX BIlACTe
WIY TPABOCYNe BHE TOCYIAPCTBEHHOW BJIACTU? DTU BOIPOCHI,
ele COBCeM HeJaBHO, Ka3aJoch Obl, JIMIIEHHBIE CMBICNIA, CEero-
JIHSI CTAHOBSITCSI TIPEAMETOM OKECTOUEHHBIX NeOaTOB, BBIXOMS-
IIUX 32 CTPOTMe HAy4YHO-JOKTPUHAIbHBIE PAMKU U TIPUHUMAIO-
WX B pa3HBIX CTpaHax OoJjiee MUPOKKHA pa3Max. MBICTh O He00-
XOIMMOCTH OTAEIUTD CyJ OT FOCYIapCTBa, BHICKA3aHHAS OJHUM
poccuiickuM aBTopoM cpasy mocie pacnaga CCCP!L, B cBoe Bpe-
Ms OKUpoBaja MHorue ymel. Ceiluac 3Ta MbIC/Ib CTAHOBUTCS
Bce 0OoJjiee pacnpocTpaHeHHOU, B YacTHOCTH BO Ppanrumn?. [lo-
MHMO TOTO HAlIMOHAJIbHAS M HAaJJHAIIMOHAJIbHAS CyAeOHas Mpak-

! Musyauna E.Bb. YTONOBHBIN MPOLECC: KOHIETIVS CAMOOTrpaHUUEHUSI TOCY/IapCTBa:
Astoped. guc. ... g-pa opul. Hayk. M., 1993. C. 9.

2 Cm., Hanpumep: Rousseau D. Radicaliser la démocratie. Propositions pour une
refondation. Paris: Seuil, 2015. P. 180.



THKAa HEYKJIOHHO CTAJIKUBAET JIUIIOM K JIMITY ITOCTOSIHHO 000pO-
HSTIONIYIO CBOY TTO3UIIMY MOJTUTHYECKYIO BJIACTh U IIECTBYIOIIYIO
C 3aBOEBAaTEJIbHOI MOCTYIIBIO BJIACTH CYAEOHYIO.

Ecnu ucxomuTh U3 TOro, 4TO MpaBOCYAMe MPEACTaBiIseT Co-
00l HEKYI0 «BJIACTh OOIIECTBa»>, He MpUHaIIexKaIlyo chepe
KOMITETEHITUH TOCYapCTBa, TO HEMEAJIEHHO BO3HUKAET Mpooie-
Ma orpe/esIeH s JETMTUMHOCTH TaKOTO POJa BJIACTH, TIOCKOJIbKY
cyneOHasi BJIacTb BCeTia Haxou/Ia CBOe TeOPETHUEcKoe 0O0CHO-
BaHUE U CBOM raison d étre B OCYILIECTBIIEHUH OOHOMN U3 rocyaap-
CTBeHHBIX (pyHKIMIA. Ecm Mbl 0OpeskeM mimm XoTs Obl OCIadnM
«ITyTIOBUHY», CBSI3BIBAIOIILYIO CYJ] C TOCYIapCTBOM, TO OH IpO-
CTO-HAMPOCTO OKAXKETCsl B MOABEIIEHHOM COCTOSIHUM B HEKHX
HEOoNpe/IeIeHHbIX OTHOIIEHUSIX ¢ OOIECTBOM, KOTOPOE B CBOIO
odepeb IOPUANIECKH HEYJOBHUMO M COIMOIOTMYECKH MaHUITY-
mupyemo. B Takoii cutyanuu Oynet oOopBaHa CBsI3b Cyna C pea-
JM3allveil CyBepeHnTeTa B paMKax rocyiapcTBEHHOTO MEXaHU3-
Ma. He crout 3a0biBaTh, YTO JEMOKpaTuiecKas JJerMTUMHOCTD
BOIUIOLIAETCA MMEHHO B rocympapceree. Kak ormevan M. Opuy,
TIOHSITHE CYBEPEHHUTETA €CTh «CPENCTBO, P IOMOIIM KOTOPOTO
COlMaJIbHAsI Macca MpU3BaHa MPUHUMATH oO011Iee €10 (B CMbICie
res publica. — JI.I'., b.M.) u y4acTBOBaTh B €r0 peai3arim»*.
Pa3pbiB MesX /1y roCyIapCTBOM U OOIIIECTBOM MPHUBEAET K HEOOXO-
JMMOCTH YTBEPXKIATh, UTO Y OOIIECTBA SIKOOBI €CTh «CBOSI IOCTH-

3 oM Musyauna E.B. Yka3z. cod.; Rousseau D. Op. cit.

* Hauriou M. Précis de droit administratif et de droit public général. Paris, 1901.
P. 12.



usi». TeM caMbIM IOMUMO TPATUIIMOHHON MPOOJIeMbl He3aBH-
CHMOCTH CYJIell Ha TOPU30HTE HeN30eKHO MOSIBUTCS APYTasi IPo-
O71ema — MOJTHOW aBTOHOMMUM CYJIeOHOM BJIACTH, KOTOpast JOJKHA
B TAKOM cJly4ae 001aaaTh COOCTBEHHOU JIETMTUMHOCTbBIO, CTpe-
MSICh K 4eMy-TO Bpojie ocodoii hopmbl cyBepeHuTeTa. B Takom
KOHTEKCTE CyJI, C OJJHOM CTOPOHBI, HAXOJWTCSI Ha TpeOHE JIBIIKE-
HUS, CTPEMSIIETOCs YCUIUTh €r0 MHCTUTYIIMOHAJIBHYIO POJib, 4 C
JPYToil CTOPOHBI, CTAHOBUTCSI OOBEKTOM OECKOHEYHBIX CITIOPOB O
€ro JIESTMTUMHOCTH, KO BCEMY IIPOYEMY HaXO/sICh IIPU STOM B CO-
CTOSITHUM KOHKYPEHITUM C MHBIMU CIIOCOOaMU pa3pelieHus mpa-
BOBBIX CIIOPOB.

B niensix coBMecTHOro aHasim3a 0003HAUEHHBIX TPOOIEM U UX
NepBOHAYAIbHOM TEOPETUYECKON KOHLENTYaTU3aluK J1Ba Hay4-
HBIX LIeHTpa — (ppaHiy3ckui (LIeHTp KOHCTUTYLIMOHHO-ITpaBo-
BBIX HcclienoBaHuil HCTUTYTA 1opuanyeckux U punocoCKux
Hayk CopoonHbl — YHuBepcuteT [apuxk I [TanTeon-CopboHHa)
U poccuiickuii (Kadeapa yrojaoBHOTO IMporiecca, MpaBoCcyaus 1
IIPOKYPOPCKOro Hag30pa opuandeckoro gaxynprera MI'Y nme-
Hu M.B. JlomoHocoBa) pu noajaepxkke (hpaHKO-POCCUICKON ac-
cotmaiuu Comitas Gentium France-Russie IpUHSUIA pellIeHUE
O CO3/IaHUM €JMHOW HAy4YHO-MCCJIe0BATeIbCKOWM TI'PYMIIbI, CO-
CToOsAIIEN M3 YYeHbIX U cyaed AByx crpaH. MccrnenoBanue Ob10
HAMpaBJIeHO HE CTOJIBKO HAa U3yUYeHHe CPAaBHUTEIbHO-TIPABOBBIX
npo0sieM Kak TaKOBBIX, CKOJIbKO Ha COBMECTHbINM aHaMu3 (heHo-
MEHA, BBIXOJISILIETO 3a IPaHUIIbI (PPAHIY3CKOTO UM POCCUMCKO-
ro IpaBa B CTPOTOM CMBIC/Ie, UMesI B BUIY TO HAIpsiKEHUE, KO-



TOPOE MCIBITHIBAET TOCYIAPCTBO B YACTHU OIpPEJeIeHUs MecTa 1
OpraHM3alvy CyIeOHON BIACTH.

[Mpexae Bcero Ha HAYAIbHOM 3Tare MPOoeKTa ObLIIO MPUHSTO
pellieHre OpraHu30BaTh JIBa KPYIJIBIX CTOJIa B 00EMX CTpaHax.
[MepBsiii kKpyrbiid cToi coctosiics 15 nekadps 2016 r. B Mockse
Ha 1opuanyeckoM ¢akyasrere MI'Y nvenn M.B. JlomoHocoBa 1
ObLJI MOCBSIIEH POJU Cy/a B rocyaapctse. Bropoii Kpyrislii cTosn
npomen 4 anpeins 2017 r. B [lapuxke B IlIkone npaBa YHusep-
curera [lapuxk I [TanTeon-CopboHHa 1 ObUT MIOCBSIIIIEH CTATYCy
CyabH B rocypaperse. JIoruka npenenbHo SICHa: UMEHHO POJib CY-
Ja JOJKHA ONPEAENATh CTaTyC CyAeu.

Onupasich Ha pe3yabTaThl padOTHl STUX JBYX KPYIJIbIX CTOJIOB,
(ppaHKO-poccuiickas HayuHasi TPy MPUCTYITUIIA K HAMCAHUIO
Ha PYCCKOM M (PPaHITy3CKOM SI3bIKaX JJAHHOU KOJUIEKTUBHOM MO-
Horpaduu, KoTopasi He CBOAMTCS K JIEMEHTAPHOMY BOCIIPOU3-
BEJ/ICHUIO CIIEJITAHHBIX TOKJIA/IOB B KAYECTBE HEKOETO «COOPHUKA»
¥ KOTOpasi OIHOBPEMEHHO BBIXOIUT Ha JIBYX s13bIKax B MocCKBe
u [lapmxe’. Bce mpo3ByuaBIime Ha KPYIJIbIX CTOJIAX YCTHBIE BbI-
CTYIUIeHHsI 1151 Tieiell MoHorpaduy ObUIM CYIIECTBEHHO Tepe-
paboTaHbl, YTOOBI, C OJHOIN CTOPOHBI, BITUCATh MHIUBUyaJIbHbINA
ABTOPCKUU aHAJIM3 B OOIIYIO JIOTWKY BCEl paboTHI, a ¢ Ipyrou
CTOPOHBI, YY€CTh OCHOBHYIO CYTh TUCKYCCUI, COMPOBOKIABIINX
B XOJIe KPYIJIBIX CTOJIOB KaXIbIii I0K1a. [1pr 3TOM HE0OX0IMMO
OBbLJIO COCPEIOTOYUTHLCS HE CTOJIBKO Ha OCOOEHHOCTSX (hpaHILy3-

3 DpaHIry3ckoe U3naHe MOHOTpa(U BHIXOOUT B TAPMIKCKOM M3IaTelbCcTBe «Mare
& Martin».



CKOW M POCCUIICKOM MPABOBbIX CUCTEM, CKOJIBKO HA YHUBEPCATIb-
HBIX TEOPETHUECKUX TPOOIeMax OpraHu3aIluy CyIeOHOM BJIACTH,
JUIsT OOCYXAEHHUSI KOTOPBIX JBE YKa3aHHBIE TTPABOBBIE CUCTEMBI
SIBWJTUC JIMIIIb TOYKOM OTCUeTa. 3aKJII0YeHUe B KOHIIE MOHOIpa-
(pun, B KauecTBE KOTOPOI'O BHICTYIAET § 2 3aBEpIIAIOIIEH I71aBbl,
MPE/ICTaBIISIET COOOM CBOETO POJa MUTOTOBBIE BBIBOJBI COBMECT-
HOT'O HAYYHOTO aHAJIN3a.

TakoB B OOIIMX yepTax HAYYHBIA MPOEKT, aMOMIIMO3HOCTh
KOTOPOTO OMpeIeNsieTcs] He TOJbKO CYIECTBOM 0003HAYEHHBIX
npo0ieM, HO U B PaBHOUW CTereHW M30paHHON MEeTONOTIOTHen
UCCJIeJOBAHMSI: KOHLIENTYaJTU3UPOBATh HEKOTOPBIE TEHICHIINUH, C
OJIHOM CTOPOHBI, ONMUPASICh HA HAIMOHAJIBHBIN OMBIT, HO C JIPY-
roil — OMHOBPEMEHHO IHITASICh TIOJHOCTHIO MPEOI0IETh HAIMO-
HAJTbHBIE TPAHUIIBI, HE BXOJIsI IIPH STOM B TIOJIHOM Mepe B 00J1aCTh
CPaBHUTEJBHOTO MTPABOBEACHHUSI B TPAAUIIMOHHOM €ro MOHMMa-
HuK. OcTraercst HaesATbCsl, YTO YUTATE M HAlYT 3/1eCh sl ceOs
MaTtepuat 1Jis pa3MBIIUICHUH, TIO3BOJISIONINI B TOM YHCIIE OCBO-
OOMUTHCS OT HEKOTOPHIX CTepeoTunoB. MccnenoBanue, mpeojo-
JieBaoliiee reorpadgpuyeckre rpaHuIlbl U TPAHUIIBI PABOBBIX CH-
CTeM, B 3TOM CMbICJIe BechbMa TIOJ0TBOPHO. OHO aeT BO3MOX-
HOCTb aOCTParupoBaThCsl OT pa3IUyMid, HE UTHOPUPYS MX TIPU
9TOM, YTOOBI OOHAPYKUTH OOIIIUE TTPOOIEMBI U, OBITH MOXET, 00-
I1e MyTU UX pPelieHusl.

JI.B. I'onoeko u b. Mamuvé



Yacrs 1
Poub cyaa B rocygapcrse

I'naBa I
KoHnenryajabHbIe OAXObI K
OpraHu3aniy CcyJ1e0HOH CHCTEeMbI

§ 1. CyneoHas cucrema
yepes3 Npu3My Ayajan3ma

®paHIy3cKuid CyIeOHO-IOPUCAUKIIMOHHBIA TyaJu3M BBIIJIsI-
JIAT CErOIHSI B IJ1a3ax OOJIBIIMHCTBA aBTOPOB KaK sIBJICHUE, KOTO-
poe Bpojie Obl HEMBICJMMO CTaBUTD 011 coMHeHwe . [TpoayKT rc-
TOPUH, 3aKpeIUICHHBIN HegaBHO B KoHcTuTymn ®paHIium, 3TOT
AyaJi3M sIKOObI OKOHYATEJIHHO CTall YaCThio (DPAHITY3CKOrO I0PH-
JUYECKOrO Nef3axa U HUKAKUe COMHEHMS B €r0 OTHOIIEHUH, Ka-
3aJ10Ch OBbI, 00JIe€ HEBO3MOXKHBI .

6 s moapoOHOro u3ydeHusi AaHHOro Bompoca cm.: Le dualisme juridictionnel,
Limites et mérites / Sous la dir. de A. Van Lang. Paris: Dalloz, 2007.

" Cm. ommaxo: Truchet D. Plaidoyer pour une cause perdue: la fin du dualisme
juridictionnel // Actualité juridique du droit administratif. 2005. P. 1767.



B Ttakoii cutyaruu 661710 Obl, HABEPHOE, COBEPIIIEHHO Oecriep-
CIIEKTUBHO BBICTYTIATh 32 yIpa3JHEeHNe aJIMUHUCTPATUBHBIX CY-
JIOB U CO3/IaHKe eJMHOM Cy/leOHOI CHCTEMBbI KaK 3aJiora IMpocTo-
Thl U 9(PPHEKTUBHOCTU (PPAHITy3CKOTO MPABOCYAHUSI, XOTS B MPO-
IIJIOM TaKWe MPeAIoKeHUs 3ByYald U MHOTAA UX MOXHO elle
YCITBITIIATh U CETOHS®.

Kak Obl TO HM OBUIO, WHOT/IA TIPUXOAUTCS CTAJIKUBATHCS C
BECbMa OCTPOM KPHUTHKOHN CHUCTEMBI, MTpeyCMaTpUBAIONICH CY-
IIECTBOBAHKE CIIEIMATLHOTO aIMUHUCTPATUBHOTO cynbpu. Ilo-
CJIETHETO PEryJISIPHO U WHOT/IA CIIPABEIMBO BHIBOMST HA TiEp-
BBIM TUIAaH U KPUTHKYIOT 32 pealibHble WJIM BOOOpakaeMble JI0-
TOBOPEHHOCTH C TOCYAapPCTBEHHOM BJIACTBIO — C aJIMUHKCTPAIIH-
ei, KOTOPYI0 OH TPH3BaH KOHTpoJIMpoBaTh. Haxomurcs Hema-
JIO apryMEHTOB — KaK CTaphIX, TaK U Oojiee CBEKHUX, YTOOHI MO-
CTaBUTb 0] COMHEHHE OECIIPUCTPACTHOCTh aIMUHUCTPATUBHOM
IOCTUIIVH, JOBEPEHHOM CY/Ibe, KOTOPBIH OT/JeJIeH OT OPAMHAPHBIX
Cyley, pa3peliaiuX CIopbl MeXIy I'pakJIaHAMM, U HaJ| KOTO-
pbiM ctouT ['ocynapcTBeHHbIi coBeT PpaHium, B Ybl 0OSI3aHHO-
CTH TaKXe BXOJWT KOHCYJIbTUPOBAHKE TIPABUTEIbCTBA .

8 Bo BpeMs1 HelaBHe#l mpesueHTcKol kamnanuy 2017 r. Majio KTo U3 KaHIUIATOB
npeyiaraji Takoe YIpoIleHHe.

9 Cornacno cr. L. 112-1 Konekca apmunucrparuHoit octuipn ®panrmu «locy-
JIAPCTBEHHBIN COBET yYaCTBYET B MOATOTOBKE 3aKOHOB M OpioHaHCOB. K HemMy oOpaiiia-
€TCs1 IPEMbEP-MUHHUCTP C 3aKOHOMPOEKTAMHU, COCTABJIEHHBIMU MTPABUTEIBCTBOM. ['0-
CYAApCTBEHHBII COBET 10 3aIpOCy Mpe/ceaaTesis OQHOM U3 MaiaT napiaMeHTa 1aeT 3a-
KJIIOYEHHUE 110 TIOBOMY MOATOTOBJIEHHBIX JEIyTaTaAMU 3aKOHOIPOEKTOB, IPE/ICTaBICH-
HBIX B OI0PO ITOH MaiaThl U ellle He paCCMOTPEHHBIX B KOMUCCUH.[ OCyIapCTBEHHBIH
COBET JIaeT 3aKJIIOYEHHE IO IIPOSKTaM JIEKPETOB U IIPOEKTaM JPYTUX HOPMATUBHO-TIpa-



Ho 1ienpio 3TUX mpeaBapuTEIbHBIX 3aMEUaHuid sIBJISIETCS] He
O6opp0Oa 3a yrpa3IHEHUE WIM COXPaHEHWE aJMUHUCTPATUBHBIX
CYHOB. 31€Ch peub UIET CKOpPee O TOM, YTOOBI MOAYEPKHYTh TOT
(bakr, yro myanusm cyneOHbIX opraHoB Bo PpaHIMU, KAKUM Obl
COBEPIIIEHHBIM OH HU Ka3aJICsl, BBI3bIBAET TEM HE MEHee HemMalioe
KOJIMYECTBO MPOOIEM IS TSOKYIIUXCS, B CHJTy 4€ro, HECMOTPS
Ha BCIO CBOI0 BO3MOHYIO ITPOlyMaHHOCTh, OT COBEPILIEHCTBA OH
elle Ha CaMoM JieJie JaJiek.

[Tpexne yeM nogpoOHO OCTAHOBUTHCS HA ITHUX JIByX MOMEH-
Tax, MPEACTABISIETCS HEOOXOOMMBIM HAIOMHHUTh O HEKOTOPBIX
NPUYMHAX YCTAHOBJICHUSI (PPAHITYy3CKOTO CyneOHO-I0pUCANKIIN-
OHHOT'O JTyaJIu3Ma, €r0 CETOJHSIIHEM COCTOSIHUU U TPYAHOCTSIX,
KOTOpBIE C HUM CBSI3aHBI.

dpaHIiy3ckre OPUCTBI CXOAATCS BO MHEHUH, 4YTO CO37a-
HUE aIMUHUCTPATUBHON IOCTUIIMHU, OTIMYHON OT IOCTUIIMU Op-
JMHAPHOU, OTHOCUTCS K Beymkoil paHily3ckol peBosionuu
1789 r., Korga peBOMIOLMOHEPBI PELIIIN U3BATH CIIOPBI, B KOTO-
PBIX YYacTBYeT aMUHHCTpAlsl, U3 KoMIeTeHmu cynos 0. 3a-

BOBBIX aKTOB B CITyuasX, KOT/a ero y4actue rnpeaycMorpeHo KoHctutynueii, 3akoHa-
MU WU NOA3aKOHHBIMM aKTaMU, WIX B Clly4asX, KOIJa OHU HaIpaBJIEHbl €My IIpa-
ButenbeTBoM.I1ocie nomyyeHus NpoekTa COOTBETCTBYIOLIEr0 HOPMATUBHO-IIPABOBO-
ro akta I'ocyapcTBEHHBIN COBET JAeT 3aKJII0UYEHUE M NIPEJIaraeT Te U3MEHEHH ], KO-
TOpBIE CYUTAET HEOOXOUMBIMI.ITOMIMO 3TOTO OH TOTOBHUT U COCTABIISAET IOKYMEHTH,
KOTOPBIE Y HETO 3alpaIliBaIoT» .

10 s obwero MIpe/ICTaBIeHUsl O Tpolecce co3naHus Bo OpaHIMK aAMUHUCTpA-
THBHO-IOPUCINKIIMOHHON cUCTeMHI cM.: Bechet-Golovko K. Les prémisses de la justice
administrative en France // http://comitasgentium.com; Dubreuil Ch.-A. La juridiction
administrative en France // http://comitasgentium.com



koHamu oT 16 u 24 aBrycra 1790 r., a 3atem [dekperom ot 2
ceHTsI0pst 1794 1. peBOMOLIMOHEPHI 3aITPETHIIH CYIbSIM BRIHOCHTb
pellieHus [0 akTaM aagMuHucTpanuu. HaunHasi ¢ 3T0r0 MOMEHTa
Y B TEUEHUE JOJITOro Nepuoaa, KOTOpsl oxBaTuil Bech XIX B.,
CTajia CKJIaIpIBaThCsl aBTOHOMHASI a/IMUHUCTPATUBHAS IOCTULIUSA,
YIOJIHOMOYEHHAs PAaCCMaTpUBaTh CIOPHl C yYacTUEM aIMUHU-
cTpauuu. Bynyun cHavasia gjoBepeHa camor aJMUHUCTPALIMU C
MIOMOIIIBI0 MEXaHU3Ma, KOTOPBI Ha3bIBAIOT «CUCTEMOM MWHHU-
CTpa-CyIbl», a 3aTeM IepeaHa crielaibHoi cekimu ['ocynap-
CTBEHHOro coBera ®paHIK, aAMUHUCTPATUBHAS IOCTULIAS UH-
CTUTYLIMOHAJILBHO 000CcOOMUIach OT JIEHCTBYIOIIEH aJMUHHUCTPA-
uuu TosibKo mociie 1872 r. B pesysbrate 3TOro CEerogHsi U co-
CYIIECTBYIOT JJBE CUCTEMBI CY/IOB: C OIHOU CTOPOHBI, CYIbl 00-
HIe IOPUCIUKIIMK, KOTOPbIE paCCMAaTPUBAIOT MPEUMYIIIECTBEH-
HO CIIOPbl MEXJY YaCTHbIMU JIMIIAMU WIW NPEANPUITUSIMU, U,
C IpYyrou CTOPOHBI, aAMUHUCTPATUBHBIE CY/bl, KOTOPbIE YIOJI-
HOMOUEHBI pacCCMaTpUBaTh CIIOPHI C YYACTUEM aIMUHUCTpPALIUH,
JEUCTBYIOILEN B KAYECTBE T'OCYJAPCTBEHHOM BJIACTH, 4 HE IPO-
CTOTO MPEANPUATHS WIA YACTHOT'O JIUIIA.

Obe cucteMbl CyIOB CTPYKTYPHUPOBAHbI MOXOKUM 00pa3oM:
CyIbl TIEpPBOM MHCTAHIMK (TPUOYHAJIBI MAJION U OOJBIION WH-
CTaHIIUI; aJMAHUACTPATUBHBIN TPUOYHAT), alleJUTSIIMOHHBIE CY-
Il (aneJUISLIMOHHBIE CY/Ibl; aIMUHUACTPATUBHBIE AlEJUISIIUOH-
HBIE CY/Ibl), KaccalimoHHble cyabl (Kaccanmonnsiii cyn @paniuu;
[ocymapctBennbiii coBer ®panimu). Ita cxema, O€3yCIIOBHO,
YIOPOIIEHA, TAK KaK CYIIECTBYIOT €1IE CIIENUaIM3UPOBAHHBIE CY-



I, OTHOCSIIIIMECS JTUOO K CHCTeMe CY/IOB OOIIel I0PUCTUKIINY,
OO0 K cHCTeMe aJIMUHUCTPATUBHBIX CYIOB, HO B TaKUE JIETAJIH
MBI 3[IECh BIABaThCs HE Oy/ieM.

[Momumo storo Koncrutyims @panimu ot 4 okts0ps 1958 1.
yupeqwia KoHcturymonsslii coper @paHimu, B 003aHHOCTH
KOTOPOT'O TJIaBHBIM 0OPa30M BXOISIT KOHTPOJIb 32 KOHCTUTYIIH-
OHHOCTBIO 3aKOHOB, a TaKXke CyJeOHOe pacCMOTpeHue M30upa-
TebHBIX ciopoB. [Ipupona u 3agaun KonctutynmonHoro copera
dpaHIuKM MpeBpaInaT ero B 0ObEKT MpaBa, KOTOPBIN CIOKHO
kBaupuIpoBars. [IpumeyarenbHO, YTO TOJIBKO OH KOMITETEH-
TeH MPOBEPSITh COOTBETCTBUE MPUHSATHIX MapiaaMeHToM PpaH-
1uu 3akoHOB KoHctutyim ®panimm 1160 10 UX BCTYIUIEHUS B
CHITY, JIMOO TIOCJIe UX BCTYTUIEHUS B CHITY TIOCPE/ICTBOM MEXaHU3-
Ma, KOTOPBIN HAa3bIBAIOT «IIPUOPUTETHBIM BOIPOCOM KOHCTHTY-
IIMOHHOCTH» U KOTOPBIU ObLJT YCTAHOBJIEH B Pe3yJibTaTe KOHCTU-
TyimonHon pedopmbl 23 utonsa 2008 r.'! Koncturynms ®pan-
UM KO BCEMY IMpoYeMy MpeaycMaTpuBaeT, uto pemieHus: Kon-
CTUTYIIMOHHOTO coBeTa dpaHIu 00s3aTe/IbHbI K UCTIOTHEHUIO
BCEMU OpraHaMu roCy/IapcTBEHHOM BJIACTU, BKJIIOYAS B IPUHIIN-
e cyjiell cyaoB oOIIel I0PUCAMKIIUY U aIMUHUCTPATUBHBIX CY-

" Cormacro cr. 61-1 KoHncrurynuu ®paHuum «eciy B Xo[e pacCMOTPEHHUs CYIOM
KaKoro-jmoo Jiena BOSHUKAET BOIPOC O TOM, YTO TO MIIM MHOE TIOJIOKEHHE 3aKOHA Ha-
HOCHT yiepO rapantupyeMbiM KoHCTHTyLMEl npaBam 1 cBoOOIaM, 3apoc 00 3ToM
MOKeT ObITh Niepeiad B KOHCTUTYIMOHHBIN COBET Ha OCHOBaHMHM TIpescTaBieHust [o-
cygapcTBeHHOro coseta win KaccanmonHoro cyna. KOHCTUTYIIMOHHBI COBET BBIHO-
CHT pelIeHHe B YCTAHOBJIEHHBIN CPOK».



neii'?. HarmoMHKMB 3TH HECKOJIbKO (haKTOB, Teleph HEOOXOIUMO
3a1aTh BOIMPOC: TIoueMy (hpaHITy3CKHiA CyIeOHO-I0PUCAUKITOH-
HBIW JyaJlu3M MOJKET BHIIJISJIETh B HEKOTOPBIX ACTIEKTaX CTOJIb
KOHIIETITYaJIbHO 3aBEPILIEHHBIM, J1axe TOHKUM? Kakas-1o yactp
OTBETa MOXET OBbITh MOIyYeHa, €CJIM Mbl PACCMOTPUM OJIHY U3
KJTIOYEBBIX TIPOOJIEM, C KOTOPOU CTATIKUBAETCS JTIOOOU TSIKY -
Cs: pa3rpaHUyeHre KOMIIETEHITUN Mek/1y aJMUHUCTPATUBHBIMU
CyJaMH1 U cyamu o011l I0pUCTUKIIUN. 3aMETUM BCKOJIb3b, UTO
npobiemMa pasrpaHuveHusT KOMIIETEHIIUY TPHUCYINA AaJieKo He
TOJIBKO chepe cymonpousBoiacTBa. Ha camom jaesne mHoraa ka-
KETCsI, YTO 3TO BOOOIIE KaKas-To Heuseunmas 6omne3np Ppan-
L[UU, CUMIITOMOM KOTOpPOW SIBJISIETCS XPOHMYECKOE HEyMEHUE
peniath MOJOOHbIE BOMPOCH, B YaCTHOCTH, KOTJa pedb UAET O
PEryJIMpoOBaHMU B3aMMOOTHOILIEHUI MEXy TOCYIapCTBOM U HU-
KeCToAMMU opraHamu. [Ipumep pasrpaHndeHsi KOMIIETEHIIUN
MEXy TOCYJapCTBOM M aIMUHUCTPATUBHO-TEPPUTOPUAIbHBIMU
00pa30BaHUSIMU IMPEKPACHO ITO WILUTIOCTPUPYET, TAK KaK 3aKOHO-
JiaTesio, HeCMOTps Ha yepeny pedopm ¢ Havana 80-x rr. XX B.,
JI0 CUX TOp HE yIaloCh HANTHU 3/1€Ch YAOBIETBOPUTENILHOTO pe-
HICHUS.

[louemy BO ®PpaHIMM CYIIECTBYET Takas CJIOXKXHOCTb? Bo-
POC, KOHEYHO Xe, He OECTIOUBEHHBIN, OCOOCHHO C TOUKY 3PEHUS

12 Cornacno cr. 62 Koncrutynuun ®pannyu «perenns KOHCTUTYLIMOHHOTO coBeTa
He TIO[UIeKaT HUKaKoMy oOxaioBaHmio. OHM 00s3aTeNbHBI AJIs1 BCEX MPEACTABUTENEH
rOCYJapCTBEHHON BJIACTU ¥ /151 BCEX IMIUHUCTPATHBHBIX U CYIeOHO-IOPUCIVKIIOH-
HBIX OPraHOB».



WHOCTPAHHOTO HaOmonaress '3, KOTOpbIA BIIOSHE MOT OblI TIO/Y-
MaTh, YTO BCE CIIOPBI C YYaCTHEM aJMUHHUCTpALIMU paccMaTpu-
BAIOTCS AIMMHUCTPATUBHBIMU CYJJaMU, B TO BpPEMsI KaK BCe CIIO-
Pbl MEX Yy UHIUBUIAMU U MPEAIPUATUSMU — CyIaMU 00IIei
opucaukiyd. OIHAaKO OTHIONIb HE TAKOE pellIeHUe MpeBaInpy-
eT Bo dpanHimu, Tak Kak MO3UTUBHOE MPABO OCHOBBIBAETCS HA
MaTepUaIbHO-IPABOBOM JyaJIu3Me, KOTOPBI /1aIeKO HEe MOIHO-
CTBIO COBIAJIAET C CyeOHO-IOPUCAUKIIMOHHBIM 1yau3MOM 4.
JlefiCTBUTENBHO, JAESTEIbHOCTh TOCYAAPCTBEHHBIX OPraHoOB
MOJUMHSIETCS] TO YACTHOMY IIPaBy M OTHOCUTCSI K KOMITETEHIIUN
CyJ0B 0OI111el IOPUCTUKIIMU, KOT/Ia OHU JIEHICTBYIOT B TEX K€ YCIIO-
BUSIX, UTO M YACTHBIE JIMIIA UM TIPEANPUATH !>, TO MyOIMuHOMY
MpaBy U OTHOCUTCSI K KOMIIETEHIIMU aIMAUHUCTPATUBHBIX CYJOB,
KOTJa OHM AEHCTBYIOT B PAMKax peaan3auuy (PyHKIMA myOsmd-
HOM (rOCYAapCTBEHHOM) CITYKObI U OCYIIECTBJISIOT TIOJIHOMOYMST
nyoIMyHON Biactu'®. OgHaKo rpaHuIa MEK1y STUMU ABYMSI CHU-

B Cwm., Hanpumep: La dualité de juridictions en France et a I'étranger, dossier
spécial // Revue frangaise de droit administratif. 1990.

14 Plessix B. Le dualisme juridique // L’évolution du droit administratif en France
et en Russie / Sous la dir. de M.-E. Baudoin, K. Bechet-Golovko, Ch.-A. Dubreuil.
Paris: PUF, 2016.

15 Yacro UTHPYIOT 3HaMeHHToe pemenne Bac d’Eloka, BeiHeceHHOe TprOyHaIOM
o KoH(mkTam 22 sHBaps 1921 r., ucxons u3 KOTOPOro Korjga aAMUHUCTpalus 1eii-
CTBYET «B TeX Xke YCIOBHSIX, YTO U OOBIYHBIN MPOMBIIIIJIEHHUK», OHA JOJKHA TIOTYH-
HATBCS TEM K€ MPaBUJIaM, YTO IPUMEHSIIOTCS K MOCIIETHUM, U, CJIE/IOBATENILHO, B CITy-
Yae BOSHMKHOBEHMsI CIIOPa TAKOBO# JIOKEH PEIAThCsI CYIOM OOl I0PUCIUKIHH.

16 Pewenne Blanco, BrinecenHoe Tpubynanom no kordmkram § despains 1873 r.,
XOTS ¥ He YIIOMHMHAET MOHSTHS ITyOIMYHON BIIACTH, OTYETIIMBO €TI0 BHIPAKALT, YKa3bl-



TyallMsIMA MHOTJA HACTOJILKO TOHKA, YTO YeJIOBEKY OKa3bIBAET-
Cs1 OU€Hb CJIOKHO OTPEJICNTUTh, B KAKOU CYJl eMy HaJj0 0OpaTuTh-
Cs1 C ICKOM B CJTyyae BO3HUKHOBEHHUSI CIIOpa C aIMUHUCTPAITUCH.
VImeHHO Tak monyvaercsi, IOMyCTUM, B CIy4ae BOZHUKHOBEHUSI
criopa Mesx/1y MyOJIMYHOM CTy:KO00i U OOpallaiouMUCs K Hel
TIOJIL30BATENISIMU: MCXO/ISl U3 XapakTepa JAesiTeIbHOCTH, O KOTO-
POH MIIET peub, CIIOP MOXKET pa3penarhcs MO0 aIMUHUCTPATHB-
HBIM CYJIOM, JTMOO CyI0M OOIIelN IOpUCAUKIUN 7.

B Takoil cutyanuy MoHsITHA Ype3BblUaliHas Ba)KHOCTh TOTO,
9TO JIIO/IU, OOpAIAIIUECs K TIPABOCYIUIO, JOIKHBI IMETh BO3-
MOXHOCTb JIETKO M OBICTPO OINPEICTUTh KOMIIETEHTHOTO CY/IbIO
IUIsl pa3pelieHus cBoero criopa. Tonbko Torga OyayT odecrieue-
HBI TIPABO HA JIOCTYII K Cy/Ib€ Y MPABO HA PACCMOTPEHUE CBOETO
WICKA WJIH KaJI0Obl B Pa3yMHBIN CPOK.

Bo ¢paHIy3ckom mpaBe, K CUaCTbIO, CYIIECTBYET HECKOJIBKO
BAPUAHTOB PEIIEHUs] TOW KJIIOUEBOW MPOOIEMbI, CBSI3aHHOU C
oOecrieueHreM npaBa Ha 3(P(EKTUBHYIO CYIeOHYIO 3aIuTy '8.

Bas, YTO JASATEILHOCTh aJIMIHFICTPALUH, KOTOPAsi OCYIIECTBISIET (PYyHKIMIO TyOId-
HOMH (rocylapcTBEHHOMN) CITyKObl, «<HE MOKET PEryJIMpPOBAThCS IPUHLIUIIAMY, YCTaHOB-
JIeHHBIMU ['pakIaHCKUM KOAEKCOM JJIsl PeryJMpOBaHMs OTHOLIEHUA MEXIy OJHUM
YACTHBIM JIMIIOM ¥ APYTHIM YACTHBIM JILIOM>».

17 dpaHiry3ckoe myOIMYHOE MTPABO 3HAET pa3rpaHUIEeHHe MEXY, C OJIHON CTOPOHBI,
AJIMIHUCTPATHBHON MyOIUYHOM CITy’)O0H, KOTOpasi IIaBHBIM 00pa3oM OTHOCHUTCS K
KOMITETEHIIUM aJMUHUCTPATUBHBIX CY/IOB, U, C JIPYrOil CTOPOHBI, TPOMBIIIICHHON U
TOProBOM MyOIMYHON CTykKO00#, KOTOpas B OOJNBIIMHCTBE CIIyYaeB OTHOCUTCS K KOM-
TIETEHIIMH CYJOB OOIIEH I0PUCIUKIINN.

¥ 310 MpaBo 3aKperuieHo B cT. 13 EBporeiickoil KOHBEHLIMH O 3allUTe MPaB Yeio-
BeKa U OCHOBHBIX CBOOO/I B cliefyorer (hopMyTupoBKe: «KakIplid, YbM MpaBa 1 CBO-



IIpexne Bcero Tekcr Koncturynuu @PpaHumu COOEPXKUT
HECKOJIbKO YTOYHEHHUM, KaCaIOINXCsl UCKIIOUUTENILHON KOMIIe-
TEHIIUU CYJIOB OOIleil IOPUCAMKIINY, BKJII0YAs Jejia B OTHOIIIe-
HUM aIMAHUCTpAIMU. DTO OTHOCUTCH K cT. 66 KoHctuTyuum, B
CHJTy KOTOPOW MMEHHO Cy/bl OOIIEN IOPUCAUKIIMU TIO 00IemMy
MIPUHIIMITY SIBJISTIOTCST X PAHUTEIISIMU WHIMBUIyATbHBIX CBOOOT 1°.
B nepBylo ouepesib Ha ee OCHOBAaHWHM, XOTSI M HE TOJIBKO, ObI-
Ja pazpaboTaHa TeOpusi «BOMMIOIIETO MPOU3BOJIa», B COOTBET-
CTBUM C KOTOPOH UCKTIOUUTEIIHHO Cy/1 OOIIEeH I0PUCAUKIAN JI0TT-
JKEH pacCMaTpUBATh CIIOPHI, TJ€ AAMUHUCTPAIIUM CTABUTCS B BU-
HY TMOCSITaTeIbCTBO Ha MHAMBUIYATbHYIO CBOOOY MPY MOMOIIN
MEp, OYEBUIHO HE BXOJAIIMX B KPYI MPUHAJIEKAIIUX €U TOJ-
HOMOYMIA’.

B toMm ke nyxe KOHCTUTYIIMOHHBIN COBET YTOUHWUII, UTO MPUH-
IIUT, UMEIOIINI KOHCTUTYIIMOHHYIO IIEHHOCTh, TAPAHTUPYET ajI-
MUHHCTPATUBHOMY Cy/ibe 00si3aTe/IbHbIii HAOOp KOMITETEHIINU B
YacTU OTMEHBI PEUIeHUI, IPUHSATHIX TOCYAAPCTBEHHBIMU Opra-
HAMU, KOTJ]Ja OHU OCYITIECTBIISIOT TTOJTHOMOYMS ITyOIMIHON BJia-
CTU. [lercTBUTENBHO, B CBOEM pelieHuu oT 23 saHBaps 1987 r.
KOHCTUTYLIMOHHASl IOPUCAMKIMS MPUILIA K BBIBOAY, CChUIASICh

6onpl, IpU3HAHHBIE B HacTosimell KOHBEeHIMY, HapyIlleHsl, UMeeT MpaBo Ha pdek-

THBHOE CPEJCTBO MPaBOBOH 3aIIUTHI B FOCYJapPCTBEHHOM OpraHe, Jake eCJIM 9TO Ha-

pyIIeHNe ObLIO COBEPILECHO JIUIAMH, IEHCTBOBABIIMMHE B O(DHIIMAIBHOM Ka4eCTBe».
19 «O6umme cyneOHble OpraHbl Kak XpaHUTEH JTHIHON CBOOOIbI 00eCIeYnBaIOT CO-

6HIO,HCHI/IC 9TOro NMpUuHOUIA B COOTBETCTBUU C YCIIOBUAMM, TPEAYCMOTPEHHBIMU 3aKO-
HOM».

20 Tribunal des conflits, 17 juin 2003, Bergoendc / Société ERDF.



Ha (ppaHIly3CKYI0 KOHIEMIIMIO pa3Je/ieHus BIACTeN, YTO UMEH-
HO a/IMMHUCTPATUBHBIN CY/bsl JOIKEH OTMEHSTh WM U3MEHSATh
«pellieHUs], TPUHATbIE OPraHaMH UCTIOJTHUTENIbHOW BJIAaCTU NpU
OCYIIECTBIEHUU TOJTHOMOYMI MyOIUYHOIN BJIACTH, a TaKkKe UX
areHTamu, aJMIUHUACTPATUBHO-TEPPUTOPUATIBHBIMU 00OPa30BaHM-
ssMu PecrmyOnuky i rocy1apCTBEeHHBIMU YU PeKASHUSMHI, TOJI-
BJIACTHBIMU U MOAKOHTPOJIbHBIMU UM>.

Kpome Toro, Henb3st He OTMETUTh U IOCTOSTHHOE BMeEIlaTe b-
CTBO 3aKOHOJATEJIsI, KOTOPHIW CTapaeTcsi MPOSICHATh HEKOTOPbIS
BOIPOCH M YTOUHSATh COOTBETCTBYIOIIYIO C(hepy KOMIIETEHIIUU
CYAOB OOIIel IOPUCAMKIIMY U a/IMUHUCTPATUBHBIX CYIIOB, Ja0bI
yIPOCTUTh 33ady TsSKymmmcs. Mcxons u3 3T1oro oH ycraHas-
JMBaeT «OJIOKU KOMITETEHII» B TIOJIb3Y OIHOW WM JIPYTOM Cy-
IeOHO-IOPUCTVKIIMIOHHON CHCTEMBbI. MBI 3HaeM, HalpuMep, YTO
CTIOPBI, Kacamlrecs: OOIECTBEeHHBIX padboT?! win 3aHaTHS 00-
IIECTBEHHOT'O MPOCTPAHCTBA%, IOJKHBI PACCMATPUBATLCS B aI-
MUHUCTPATUBHBIX CyHaX.

Konctutyimonssii coper ®PpaHumy B CBOIO O4epeib JOITYC-
KaeT, 4TO 3aKOHOJATeb BIIPABE OTXOAUTb OT KOHCTUTYLIMOHHBIX
HOPM O pasrpaHUuYeHUU CyJeOHO-IOPUCTUKIIMOHHBIX MOJIHOMO-
YUl B LIEJSIX «JIYYIIIEero OTIpaBieHus MpaBoCcyausi». Peub B JaH-
HOM CJIydae MJeT O TOM, 4TO mapiamMeHT PpaHIur MOKET 00b-
EIMHUTH B PaMKax OIHOH CyIeOHO-IOPUCTUKIIMOHHON CHCTEMBI
BCIO COBOKYITHOCTb CIIOPOB, KOTOpPbIE B MPHUHIIUIIE JOIKHBI Obl-

21 3akon or 28 mmosrosa VIII roga Pecrry6omuxm (17 dpeBpans 1800 r.).
22 Crarps L. 2331-1 Kogekca rOCyIapcTBeHHOW cOOCTBeHHOCTH DpaHIni.



71 ObI OBITH pacripeieSIeHbl MKy CyIaMH OOIIEH I0PUCTUKITIN
¥ aJMUHUCTPATUBHBIMU CygaMH. UTOOBI yIIPOCTUTH TOMOKEHUE
MCTIIOB M TOMOYb UM M30€KaTh PUCKA OLIMOOK ITPU BHIOOPE KOM-
NIETEHTHOT'O CY/IbU, 3aKOH BO MHOTHUX CITy4asiX TOBEPUJI JTUOO Cy-
JaM oO1e IOPUCIVKITNN, THOO aIMUHUCTPATUBHBIM CYJIaM pac-
CMOTpPEHHE BCEX JIeJ ONPEAEICHHON KaTeropu, KOTOphle paHb-
I1Ie TIONIEPEMEHHO B 3aBUCMMOCTH OT Pa3HbIX KPUTEPUEB OTHOCH-
JIUCh K MOZICYTHOCTH 0OOMX ITUX BUIOB CYJ0B. B pe3ynbrare cra-
JI BO3HMKATh CUTYAIIMU, KOI/IA 110 CIOPY C YYaCTUEM aJIMUHU-
CTpaIy, AEHUCTBYIOIIEH B pAMKaX CBOMX TPaIUIIMOHHBIX TIOJTHO-
MOYHMH, KOMIIETEHTHBIM MOT OKa3aThCsl CY/Ibsi OOIIEl I0PUCIVIK-
uun. [Ipumepamu 3ToMy SIBIISIIOTCS CIIOPbI, CBSI3aHHBIE C JIOPOXK-
HO-TPaHCHOPTHBIMU MIPOUCIIECTBUSIMU?, HECUACTHBIMHU CITyJasi-
MM B IIKOJIe?* WK COpBI B c(pepe KOHKYpPEeHITNH.

HakoHer, Korma HOpPMAaTMBHO-TIPABOBbIE aKThl HUYErO He
NpeycMaTpUBaIOT, CaMHU CY/bU JOJIKHBI OMPEIeIUTh COOTBET-
CTByIOULIYIO c(pepy CBOeil KoMIeTeHIuH. Tak, Harnpumep, B 4a-
CTH KOMIIETEHIINHX 3IMUHACTPATHBHBIX CYI0B [ 0CcyjapcTBEeHHBIHI

23 3akon ot 31 aexadps 1957 r. Ne 57-1424.

2 Bem pedb unet 06 OTBETCTBEHHOCTH YUUTeNei 3a yiepO, HAHECEHHBII WITH T10-
HECEHHBIH YUYEHHKOM I'OCYAapCTBEHHOTO 00pa30BaTEe/IbHOTO YUPEKACHHS BCIEICTBIE
HEIOCTATOYHOTO MPMCMOTPA 32 HUM CO CTOPOHBI TPETofaBaTelis, TO BCE TaKUe Aelia
paccMaTpuBaIOTCsl CyaaMH OOIIell I0PUCANKINN ¢ MOMEHTa NPUHSTHS 3aKoHa OT 5
anpens 1937 r.

2 PaccmoTpeHue xanod Ha pemeHus, pUHAThE PerynatopoM no Bormpocam KOH-
KyPEHLIUY, OTHOCUTCS K KOMIIETEHIIUU ANEJUILUOHHOrO cyna r. ITapuka ¢ MoMeHTa
npuHATUA 3aKkoHa oT 6 uions 1987 r.



coBeT ®pannuu u TpubOyHa 1Mo KOH(MIMKTaM, PyKOBOJCTBYSICh
HAYYHBIMU TPYJaMU, [IOCTAPATIUCH BBIIEIUTh HEKOE KOJTMYECTBO
KPUTEPUEB, POJIb U BAXKHOCTh KOTOPBIX CO BPEMEHEM MEHSUIHCh.
['oBOpst cxemaTuyHO, ABYMS (PyHAAMEHTATbHBIMU KPUTEPUSIMU,
KK M3 KOTOPBIX Ha MPOTS)KEHUM MHOTHX JIET JTMOO CTaHO-
BWJICS MICKJTIOUMTENTBHBIM, JTMOO BCETO JIUIIb JOTONHSLT APYTOM,
SIBJISIIOTCS. KPUTEPUH MyOJIMYHON CITyKOBl M KPUTEPUH TTyOIAY-
HOW BiacTu?. BaKHOCTh M TOTO U JPYroro TO yMEHbIaaach, TO
YBEJIMYMBAIACH B 3aBUCUMOCTHA OT UCTOPUYECKOIO Mepuoaa U
MpeIMeTa PeryIMpoBaHUs.

ITomumo 3TOro HaumHas ¢ koHua XIX B. NMpakTUKa Kak aj-
MUHUCTPATUBHBIX CYJIOB, TaK U CY/IOB OOITel IOPUCAUKITUM ObI-
JIa HarpaBJieHa Ha TO, YTOOBI ONPEIETUTh YETKHE IPAHUIIBI KOM-
NIETEHIINY KaXI0N U3 CyIeOHO-I0pUCIUKITMOHHBIX cucteM. Ho B
TaKOU CUTYaIlUy MEPUOAMUYECKU HEM30EKHO BOZHUKAIA HEKOTO-
pble «O0U 3a TEPPUTOPHIO», TPOBOLIUPY (PEHOMEH MOHEMOB U
crajoB, 6€3yCJI0BHO, KpaiiHe HeraTUBHO CKa3bIBAIOIIUICS HA Ts-
JKYIIMXCS, KOTOPbIE BBIHYKACHBI ITPETEPIEBATh U3MEHEHHU S MO/I-
XOJIOB B CY/IEOHOM MPaKTUKe, MHOTAA MPOTUBOPEUUBBIE WU MTPO-
TUBOIIOJIOKHBIE.

3T0 0COOEHHO SIPKO MPOSIBUIIOCH B ClIyyae C TEOpPHEN «BO-
TMUIOILIETO MPOU3BOIa». MI3HaYaIbHO 3aJyMaHHas 15l TOrO, 4TO-
Obl aThb BO3MOXKHOCTh CyAbe OOIIel IOpUCIUKIIMU TTpeceKaTh

2% Cm.; Chapus R. Le service public et la puissance publique // Revue du droit public.
1968. P. 235; Amselek P. Le service public et la puissance publique. Réflexions autour
d’une étude récente // Actualité juridique du droit administratif. 1968. P. 492.



JEVCTBUS AIMUHUCTPALIUY B CUTYalluH, KOTJ1a OHA YPE3BbIYAHO
rpyo0 Hapylaer 3aKOoH, Mocsirast Ha MPaBO COOCTBEHHOCTU WU
Ha OfIHy U3 (PyHIAMEHTAJIbHBIX CBOOOI, IaHHAsI TEOPHSI, OTCTY-
naromas oT oOIIUX MPUHIIMIIOB pa3/eieHHs TOJTHOMOYMI MeX-
1y aJIMUHUCTPATUBHO-CY/IEOHBIMU U Cy/IeOHBIMU OpraHaMH, CTa-
Jla TIOJIBEPraTbCsl Ype3MepPHO HMIMPOKOMY TOJKOBAHUIO U Kpaii-
HE KCIIAaHCMOHWCTCKOMY MPUMEHEHHUI0 CO CTOPOHBI CYIOB 00-
il IOPUCAMKIIMKI, KOTOPbIE, Ka3aJ0Ch, PEIIMIM 3aBOEBATh HO-
BYIO 00JIaCTh KOMIIETEHIIMM, OCHOBaHHYIO Ha cT. 66 Koncrury-
umu Ppanrmu. HoBoe onpenenenue, JaHHOE STOMY MOHATUIO B
2013 r. TpuOyHaIOM 1O KOH(MIMKTaM, TTO3BOJIUIIO IOKOHYUTh C
NO1I00HBIM TOJIOKEHUEM [IE]T.

Takum 00pazom, Kak MOXKHO 3aMETUTh, HEB3Upasi Ha Pa3JIy-
Hble BAPUAHTHI pellieHUs TIPOOIEMBbI, CYIIECTBYIONIUE BO (DpaH-
I[y3CKOM IIpaBe, CHCTeMa pacrpe/ie/ieHUs! Cy1eOHO-I0PUCIUKITH-
OHHBIX [TOJTHOMOYMI MEX/ly aIMUHUCTPATUBHBIMU CYJAMU U CY-
JaMu OOIIel IPUCIVKINK (PYHKIIMOHUPYET HEUIEeaTbHO. DTa U
Tak HeOe3yIlpeyHasi CUTyallusi CTAHOBHUTCSI KO BCEMY IIPOYEMY
emie Oojiee TPEBOKHOW B JIBYX OTIMYAIOIIUXCS APYr OT JIpyra
CllyJasix.

Bcerpeuvatorest cutyaryu, Korja nepes Cyabeil BOZHUKAET BO-
IIPOC 3aKOHHOCTH, pellieHre KOTOPOro HeoOXOAUMO ISl pa3pe-
IIeHUsI CIIOpa, HO KOTOPBIA OTHOCUTCS K KOMIIETEHIIUM JPyron
CyeOHO-IOPUCIMKIIMOHHONM cucTteMbl. Peub uaer, Hanpumep, o
cllydae, Korja Cy/ibsi OOIIeH IOPUCAUKIIMM, pacCMaTPUBAIOIINIA



HEYroJIOBHOE JIeJI027, CTAIKMBAETCS C MPOOJIeMON 3aKOHHOCTH
a/IMUHUCTPATUBHOTO aKTa IO JIeJTy, KOTOPOe OH MPUHSLT K IIPOU3-
BOJICTBY B TIOJIHOM COOTBETCTBUM C MIPABUJIAMU MOJCYAHOCTH. B
JAHHOW CUTYAaIlM1, HECMOTPSI Ha CBSI3aHHOE C TUM MHOTIa OYCHb
3HAUMTEJIbHOE 3aTATMBAHKME CPOKa CYIOIPOM3BOJCTBA, MEPBbIH
CYIbsI JTOJKEH TIPUOCTAHOBUTH IMPOU3BOJICTBO T10 JIENTy U Harlpa-
BUTH 3aIPOC JIPYTOMY CYyJbe JIJIsI PEIICHUs] BOSHUKILIETO BOIPO-
ca. Dra mporieccyasibHas (popMa HarpaBJIeHHs Jiesia U3 OJHOTO
CyJa B Ipyrod M3BEeCTHA M0J] HAMMEHOBAHUEM «ITpOIie/lypa pa3-
pelieHHsI PEIIUIMAIBHBIX BOMPOCOB» 28, IHBIMU CJIOBaMU, Mbl
CTaJIKMBAEMCsI C TEM, UTO CY/Ibsl OOIIECH IOPUCIUKIIMN BBIHYKICH
oOpaIlaThCs 3a pelieHrueM MoJ0OHBIX BOIPOCOB K aMUHUCTPA-
THUBHOMY CyJibe (MM Ha000pOT), a0kl UMETh BOBMOXHOCTD pa3-
pelInTh CIOP MOCJe TOro, KaK OH MOMYYHT OTBET aJMUHUCTPA-
TUBHOT'O CY/IbU.

BcrpeuaioTest cuTyanum, Koraa Mexkay Cyabed oOIei oprc-
JVKIUA U aJMUHUCTPATUBHBIM CYIbel BO3HHMKAET CIOpP JHOO
MIOTOMY, YTO 002 CUUTAIOT ceOsI KOMITETEHTHBIMH PacCMaTPUBATh
TO WM WHOE JIeJIO (CIOp O MOACYAHOCTH B TIOBUTUBHOM CMBIC-
Jie), MO0 TOTOMY, YTO HU OJIMH M3 HUX HE CUMTAeT ceOsl KOM-
NIETEeHTHBIM €ro0 pacCMaTpuBaTh (CHOP O TMOJCYAHOCTH B Hera-
TUBHOM CMBICJIe). B mocieqneM ciydae perieHue HeoOXOIUMO

el IIpu paccMOTPEHUM YTOJIOBHBIX JIeJ CyAaM OOMIed I0PUCIUKIIMY JI03BOJIEHO 3a-
KOHOM OLIEHMBATh 3aKOHHOCTh aJMUHHUCTPATUBHBIX akToB (cT. 111-5 YronoBHOro Ko-
nexca ®paniun).

2 Actualité des questions préjudicielles // Dossier Actualité juridique du droit
administratif. 2015. P. 253.



HAWTU eIlle W IS TOro, 4ToOBl M30ekaTh CUTyalliM OTKa3a B
npaBocyauu. VIMEHHO 7151 IPeoIoieHusT TAaKOTro pofia mpooiemM
u cymectByer TpuOyHas 1o KoH(IMKTaM, OKOHYATEIbHO yupe-
KJIeHHbIA 3akoHOM OT 24 masi 1872 r. OH COCTOUT U3 PAaBHOTO
KonuecTBa wieHoB KaccarmonHoro cyga ®@panuuu u I'ocynap-
ctBeHHOTrO coBeta ®pannuu. TpuOyHan Mo KOH(IMKTaM Mpu-
3BaH OIPEesisiTh, KTO JIOJUKEH paccMaTpuBaTh COOTBETCTBYIO-
11ee JIeJI0 B CJIyyae BOZHMKHOBEHMSI CIOpa O MOACYJHOCTH MEX-
Iy Cy/lIoM OOIIel IOPUCAUKIIMYA U aJIMUHUCTPATUBHBIM CY/IOM.
Pemenus TpuOyHana 1o KoH(IUKTaM, TAKUM 00pa3oM, KpaiHe
BaXHbI, TAK KaK OHU IMO3BOJISIIOT PETYIUPOBATh CyAeOHO-I0pHUC-
JVKIIMOHHBIN TyaTn3M U IaI0T BO3MOXHOCTb TSKYIIIMMCSI JOOU-
BaThCsl PACCMOTPEHUSI UX JIeJia Cy[JoM Oe3 pUCKa OTKa3a B IPaBO-
cymuu. Tem He MeHee camo cymiecTBoBanue TpuOyHasa 1o KoH-
(pmukTam U peryasipHOCTh, C KOTOPOM OH BBIHYK/AEH pacCMaTpu-
BaTh COOTBETCTBYIOIIME CIIOPbI, CBUAETENLCTBYIOT O AUC(HYHK-
IIUAX CYyJIeOHOM CUCTEMBI B yIepO rpaxJaHaMm, IMPUYeM eIfH-
CTBEHHOW NMPUYMHOM JAHHBIX JUC(HYHKIUN SBJISETCS UCKIIIOUU-
TEeJIbHO CYJeOHO-IOPUCTUKIIMOHHBIA TyaJli3M.

[IpuBeaeHHbIE TPUMEPBI OTPAKAIOT TOT (PAKT, YTO ppaHILy3-
CKUH CyleOHO-IOPUCAUKIIMOHHBINA JTyaln3M, KakuM Obl COBEp-
IIEHHBIM OH HU OBLJI, 1aJIeKO He BCerJa COOTBETCTBYET MHTEpe-
cam Tsokyiuxcs. [locnenHum yacto ObIBaeT TPYIHO OMPEIETUTh
KOMIIETEHTHOT'O CY/IbIO, HE TOBOPSI yKe O MIEPCIIEKTUBE 3aTArMBa-
HUSI CyJIONPOM3BOJICTBA, KOTJa BOZHUKAET CIIOP O MOACYIHOCTH
WIN BCIUTBIBAET MPEOIUIMaIbHbIN Boripoc. CyneOHO-I0pUCInK-



IIMOHHBIN IyaJIM3M B 9TOM CMBbICIIE TIOPOXKIAET CIIOKHBIC CUTYa-
UM, MHOT/Ia COBEPILICHHO HETOHSTHBIE TSl oObBaTesist. Heoo-
XOOUMO JI00aBUTh, YTO B IJla3aX MHOTHMX (DPAHIly30B aJMUHU-
CTPAaTMBHBIN Cy/Ibsl — 3TO TPEKAE BCErO CYbsl, 3aIIUIIAOIINI
aJIMMHHCTPAITAI0, KOTOPOK OH OJIarOBOJIMT, YacTo B yIIEpO NHTe-
pecam YacTHBIX JIUI ¥ nipeanpusituii. CiieioBaTesIbHO, 3TOT J1y-
QJIM3M 110 MHOTHM TIO3UIIUSIM €Ille HYXJAeTCsI B COBEPIIIEHCTBO-
BaHUU, B CHJTY Yero MOSIBJISIETCS. MHOTO TIPE/IIOKEHHIA, KOTOphIe
HaITpaBJIeHbl Ha YCTpaHEeHHe OTMEUSHHBIX HEOCTAaTKOB. [lBa u3
HUX HEeJJAaBHO ObUIM peaTn30BaHbl. BKpariie OCTaHOBUMCSI Ha HUX
B 3aKJIIOUCHUE.

[Mpex e Bcero O6bU10 pechopMUPOBAHO TPOU3BOACTBO B Tpu-
OyHaJie 10 KOH(JIMKTaM, C TeEM YTOOBl YCHITUTh €T0 MapUTETHBIN
XapakTep | IMO3BOJIUTH 3ToMY TprOyHamy ObicTpee pa3perarh
CIOPBI O TIOICYTHOCTU MEXAY aJMHUHUCTPATUBHBIMU CYJIaMH U
cylamMu OOIIel IOPUCANKITIT >,

3arem ¢ nogaun TpudyHana o koHgmkTam *° Opl1a yrporie-

2 Crarpst 13 3akona ot 16 (espans 2015 r. u [lekpera o ero npuMeHeHuu ot 27
(espans 2015 r.

30 Tpubynan no koHdumkram, pemenne ot 17 okrsadps 2011 r. o geny SCEA du
Chéneau: «XOTs aIMAHUCTPATUBHBIA CY[bsl SIBISIETCS B MPUHLMIE €JUHCTBEHHbIM,
KTO KOMIIETEHTEeH paccMaTpuBarh (B TOM YHCIIE B ClIydae HEOOXOIUMOCTH B MOPSIIKE
MPEIOIUITNATBHBIX BOIIPOCOB) JIIOOBIE CIIOPbI O 3aKOHHOCTU aJMUHHUCTPATUBHBIX aKTOB,
BO3HUKAIOIIIME B CBSI3U C pa3pellieHreM JIeNIa, B LIEJIOM OTHOCSIIIErocs K MOACYAHOCTH
CYIOB OOLIel I0PUCAVKINH, JaHHOE MTPABUJIO HE TOJIEKUT TPUMEHEHHMIO, €CITH COOT-
BETCTBYIOIIMIA CIIOP MOXKET OBbITh PACCMOTPEH CAMUM CYAbEH, B UbeM MPOU3BOICTBE
HaXOJIUTCS JIENO, C YYETOM, B YAaCTHOCTH, HAMIHUs YCTOSIBIIEHCS] CyAeOHON MpaKTH-
Kn».



Ha IpOoLIEAYPa PACCMOTPEHUS NPEIOIULMAIIBHBIX BOIIPOCOB. OT-
HbIHE B Clly4ae, KOorja nepej CyIoM OOIIel I0pUCIUKINT UK
aIMUHUCTPATHBHBIM CYJIOM BCTaeT BOIPOC, KOTOPHIN MO 0OIIie-
MY MpaBUITy OTHOCUTCS K KOMIIETEHIIUH JIPyroil cyaeOHO-IopHC-
JOUKIMOHHOM CHUCTEMBI M pPEIlleHne KOTOPOro HeoOXOOMMO ISt
paspelenus Aena, Cyl, K Ybey MOACYAHOCTH OTHOCHUTCS AEJIO B
11eJI0M, BIIpaBe He 00paIarhesl 3a pa3pelieHneM Mperoiuiraib-
HOTO BONpOCa MpH YCJIOBUM, YTO TOT BONPOC MOXET ObITh O3
3aTpyJHEHMI PEIlIeH MyTeM NPUMEHEHHsl YCTOsIBIIeHCs Cyaeo-
HOH MPAKTUKH, BRIPAOOTaHHOW APYToM CyneOHO-I0pUCAUKIIMOH-
Hoii cuctemoil. Hanipumep, cya o01ieit I0pucIUKIMN MOXET caM
PELINTh BOIIPOC O 32aKOHHOCTH aJIMUHUCTPATUBHOIO aKTa, KOTO-
pBIii IO OOIIEMY HPaBUJIy OTHOCUTCS K KOMITETEHIIMHM aMHHH-
CTPaTHBHOIO Cy/1a, 0Opamiasich K yCTOsIBIIEHCS CyneOHOM Mpak-
THKE, BBIPAOOTAHHOW aIMUHUCTPATUBHBIMU CyIaMHU.

11 ABe pepOpMBbI, KOHEUHO, HE U30aBJIAIOT OT BCEX TPYIHO-
CTel, C KOTOPbIMU CTAJIKMBAIOTCA I'PaXkJaHe, OKa3aBLIMECS NepeNl
«Pa3BUJIKON» CyJeOHO-IOPHCIUKITMOHHOTO ayann3ma. Ho Hemb-
351 HE OTMETUTD, YTO OHU UIYT B ITPABUJIBHOM HaIIPABJIEHUH, XO-
T, HABEPHOE, U BBHIIVIAAAT YPE3MEPHO CKpPOMHBIMU. [lepuou-
YEeCKM AOKTPUHA IpeJlaraeT v Jpyrue pelieHus, KoTopble sB-
JIAIOTCA YK€ TOpa3fio MeHee CKpoMHbIMU. Camoe paJMKalbHOE
13 HUX COCTOUT B YIIPA3IHEHUU aIMAHUCTPATUBHBIX CYJIOB U CO-
3[JAHUM B paMKax CY/I0B OOLLEN IOPUCIUKIMY CTIELIUATN3UPOBAH-
HBIX KOJUIETUH 1Sl PACCMOTPEHU S aAIMUHUCTPATUBHBIX CIIOPOB.
Torma mMbl IpUOIM3UMCST K MOZIENM aMHUHUCTPATUBHON IOCTH-



IIUH, CYIIECTBYIOIEN B Poccuu, KOTopasi K TOMY ke OTKa3aiach
B 2014 1. OT cBOETO BapraHTa Tyam3Ma (Cypl OOIIeH I0pUCIK-
MK ¥ apOUTpaxHble cyabl)’!. MeHee paaMKaabHOE MPesIoxKe-
HHE, KOTOpPOE HEKOTOPhIE BBIIBUTAIOT, 3aKJTI0YAETCS BO BHENIpE-
HUM TOTO, YTO MOKHO Ha3BaTh MEXaHW3MOM «EJJMHOU BXOIHOW
JIBEpU» TN «OTHOTO OKHa», TIO3BOJISIIOIIM OoJiee He BO3JIaraTh
Ha TSOKYIIUXCS OpeMst onpeesieHns KOMIIETEHTHOTO Cypu. M3-
0aBJIEHHBIM OT 3TON HEOOXOAUMOCTH UCTIIAM HA0 Oy/eT JIUIIIb
HAIPaBUTh CBOW UCK B €IMHYIO CIIEIIMATBHYIO CITYX0y, 00sI3aH-
HOCTBIO KOTOPOU CTaHET pacrpe/ieieHre UCKOB MEX Y IByMsI Cy-
JeOHO-IOPUCTUKIIMOHHBIMY cucTeMamu. [1pu 3ToM cyfibs, B Ube
IIPOU3BOICTBO MOMAJIO JIEJI0, HE CMOXKET CTaBUTh I0J] COMHEHME
ClIeTaHHBIN YKa3aHHOM CITy:KOOH BHIOOD.

Hano npusHarhe, 4To BCe 9T MPeJJIOKEeHUs] B HACTOsIIIEE Bpe-
MsI OCTalOTCSl HepeaJbHBIMHU, TaK KaK CyAeOHO-IOPUCIUKIIMOH-
HBII J1yaJu3M CIUIIKOM CHJIBHO YKOPEHWICS B IOPUIUYECKOM
nosie PpaHImy, YTOOBI MOABEPraThCsl CTONb CEPhE3HBIM MOTPSI-
cenusiM. Heobxonumple ymporienns OyayT, pasymeercs, Ipou3-
BeJICHbI, HO UCKJTIOUUTETBHO ITyTEM TOUEYHBIX 3aKOHO/IATE IbHBIX

31C 1992 110 2014 r. Poccust NPUAEPKUBAIACH MOJEIH CYIeOHO-I0PUCANKLIHOHHOTO
Jyanu3Mma, KOrja CyIIeCTBOBaJIa, C OMHON CTOPOHBI, CUCTEMA CYAOB OOIIel I0pHCIUK-
1 Bo maBe ¢ BepxosHbiM Cynom P®, a ¢ ipyroii — aBTOHOMHasi cUCTeMa apOUTpaK-
HBIX CyZIOB BO IIaBe ¢ Bricmm Ap6urpaxasmM cynom P®. CormacHo odunmaibHeIM
OOBSCHEHUSIM OT TAKOTO JIeJICHUs CyAeOHOM cucTeMbl ObLIo pereHo B 2014 r. oTka-
3aThCs1 UMEHHO M0 ITPUYMHE YPEe3MEPHBIX CIOKHOCTEN (IIpesx/ie BCEro A TSUKYILMX-
cs1), CBA3aHHBIX C HEOOXOAMMOCTBIO Pa3rpaHUUYeHMs] KOMIIETEHIIMM BYX BETBEH Cy-
ne6Hol cucteMsl. CeromHs apOUTpaXHBIE CYIBI TAKXKE BXOIAT B CHCTEMY CYJOB, BO3-
rasisieMyio BepxoBHeim Cynom P®.



pedopM U pa3BUTHsI CyeOHON MPAKTUKK. W 3TO TOIKHO OBITH
CHeIaHO B MHTEpecax yYaCTHUKOB MPOIeCca U HAMITYYINero OT-
TIpaBJIeHUS TIPABOCY/IHUS.

§ 2. Cyneonas cucremMa nepej JUIOM
MHOKe€CTBEHHOCTH KPUTEpPHEB

W3yuenue cyaeOHOU CUCTEMBI B aCIeKTe ee Tyan3Ma, Tpel-
TroJIaraioiiero, Kak, Harnpumep, Bo ®paHiuu, CyliecTBOBaHUE
CYIOB OOI1Iell I0PUCAMKIIMY U aBTOHOMHBIX aIMUHHUCTPATUBHBIX
CYIIOB, He SIBJISIETCS] €JMHCTBEHHBIM METO/IOM €€ MCCIIEIOBAHUSI.
B Hayke cygoyCTpoWCTBa MCHONB3YETCS HECKOJIBKO KPUTEPUEB,
MpUMEHEHNe KOTOPBIX MO3BOJISIET PACCMOTPETh OT/ENbHBIE ac-
HEKThI Cy/IeOHON CUCTEMBI.

Bo-nepevix, odeHb BaXHbII M HanOojiee OOIUI KpUTepUil
Kacaercst (pOpMBbl TOCYIaPCTBEHHOIO ycTpoiicTBa. s yHUTap-
HBIX TOCY/IAPCTB XapaKkTepHa euHasi cyJeOHas cuctema (Io3To-
My (ppaHILy3cKas cyneOHasi cucTeMa sIBJIsIeTCsS 8 OaHHOM Achek-
me eOuHoll).

[1pOTUBOIONOKHOCTBIO MOZEM €IUHCTBA SIBJISIETCS aMepH-
KaHCKasi MOJIENb OYaAUCmu4ecKoil cyOeOHotl cucmemol , PEATo-
Jaraioniasi HaJimuue IByX napajiebHbIX CyeOHbIX CUCTEM — (he-
JepaJbHOU M CYIcOHOM CHCTeMbI B KakJoM ITare *2. 31ech mno-
HATUE «IyaJTu3M», pa3yMeeTCsl, UCTIONIb3YETCsl UCXOAS U3 IPYro-

32 Pradel J. Droit pénal comparé. 3 éd. Paris, 2008. P. 206. O cyneOHol cucteme
CIOA cm.: Bepram Y. TlpaBosas cucrema CIHA. M., 2006. C. 293-328.



ro KpUTepHusi, Hexkeau Bo DpaHIuu.

Poccuiickoe 3aKOHOAATENbCTBO HBIHE MPUIEPKUBACTCS T1O-
SIBUBILIENCS B COBETCKMM MEPUOJl, a TaKKe CYIIECTBYIOLIEH B
JOpyrux cTpaHax (Hampumep, B I'epmaHuu) cmewtanmori mooe-
Au®. ITO 03HAYAET, UTO CYIIECTBYIOT (befepasibHbIe CYIbl U CY-
Ibl CyOBEKTOB (pefiepaliim, OTHAKO PEIIeHus CYJ0B CyObEKTOB (B
Poccum 310 MUpPOBBIE CyITbi) OOKATYIOTCS B (heliepasibHbIE CY/IbI
(B Poccuu — B paitoHHble cyibl). VIckinoueHreM siBasieTcst TOJb-
KO KOHCTUTYIIMOHHAS IOCTULIUS, TIe MEXAY (peiepaibHbIM YPOB-
HeM (Koncturynmonnsiii Cyn P®) u ypoBaem cyonektoB Poc-
cumickor Penepanuu (rae co3aHue perMOHAIbHOM KOHCTUTYIIU-
OHHOW IOPUCAUKIMM (DAKYJIbTaTUBHO U 3aBUCUT OT YCMOTPEHUS
OPraHoOB BJIACTH CYOBEKTa) HET HUKAKOM MPOIIeCCYaTbHOU CBSI3H.

Bo-eémopuix, Kputepruem aHan3a CyieOHON CUCTEMBI SIBJISIET-
cs1 KomrieTeHIws cyaoB. OOIIell TeHIeHIIMEeH pa3BUTUS Cyie0-
HBIX CUCTEM SIBJISIETCS CHEUUANU3AUUsL CYOO8, T. €. CO3/IAHUE CY-
JIOB C OTPAaHUYEHHOU NTPEeMETHOI KoMMeTeHI1el. [laHHYI0 TeH-
JEHITUIO He CIIe/TyeT MyTaTh ¢ 00jlee MATKUM BapUaHTOM, KOT/Ia B
paMKax Cy/IOB 0Ouyeil OPUCAUKIIAN CTICITUATTM3UPYIOTCS CyobU>*.

Crnienanu3zanus cyloB xapakTepHa Kak i @paniun (Kon-
CTUTYLIMOHHBIN CYJ, aIMUHUCTPATUBHbIE, BOEHHbIE, KOMMepYe-
CKHe€, 3eMeJIbHbIE, TPYAOBBIE CY/bl, CY/bI IO COLMATBHBIM BOITPO-

33 Pradel J. Op. cit. P. 206.

3% Cm. 06 stoM: Baxpax /]. HyxHa cnienanuzanus cyiei, a He cynos // Poccuiickas
tocrunus. 2003. Ne 2.



caMm | TIO JieJlaM HeCOBEpIIIeHHOJIeTHUX ), Tak W s Poccuu.
3a nocneanue necsitwietus B Poccun nosiBUiiach KOHCTUTYIIM-
oHHas octunus (penepanpbHbil Konctutyuuonusin Cyq; Takke
cyobekThl Poccuiickoii deneparyiv, Kak OTMEUEHO BBIIIIE, MO-
I'yT, HO HE 00s13aHBI CO3/1aBaTh COOCTBEHHbIE KOHCTUTYITMOHHbIS
CYIIbI), CO3JJaHbI APOUTPAKHBIE CYIIBI (IO SKOHOMUYECKUM CIIO-
pam), Cyn 1o uHTeJUIeKTyaabHbIM MpaBam. C JIOpeBOJIOIMOH-
HBIX BPEMEH JICUCTBYIOT BOCHHBIE CY/IbI>®.

Yro ke KacaeTcsi OCHOBHOW MacChl TPaXJaHCKUX U YTOJIOB-
HBIX ]I, MOJCYJHbIX POCCUMCKUM MUPOBBIM CYAbSIM U PAOH-
HBIM Cy/IaM, TO OHM PACCMaTPUBAIOTCS] OAHUMU U TEMU XKe Cy/IbsI-
MU 6e3 hopMaTbHOM CrielUaIn3alliy, T. €. OOUH U TOT Ke CYIbs
MOXET pacCMaTpPUBATh KaK I'Pak IaHCKUE, TaK M YTOJIOBHbIE Jefia,
YTO BBITEKAET U3 TaK HA3bIBAEMOI'O MPUHIIUIA €IUHCTBA TPaXK-
JAHCKOW U YTOJIOBHOM IOCTHIIMM (XOTs JIJIs1 OOJIBIIMX TIO COCTa-
BY pPallOHHBIX CY/IOB MHOT/Ia XapakTepHa Hed)opMasbHasl CIIeIH-
anu3anus cyner’’). AHaJornyHasi CUTyalrsi XapaKTepHa Takke
U 11 (PPaHITy3CKUX TPUOYHATIOB MAJIOW WHCTAHIIMU — TIEPBOTO
3BeHa (hPaHITy3CKHMX CYIOB OOIIel IOPUCAUKIINN 38,

Ecnu B yrojoBHOM Tpoliecce CyIIEeCTBYeT MpeABapUTeIbHOE
cyneOHOe CTIe[ICTBHe, TO B CyAeOHOU cHCTeMe BBIIENSIIOTCS CO-

35 Cwm., Haripumep: Perrot R. Institutions judicaires. 14éd. Paris, 2010. P. 95-177.

3 Cm.: DenepanbHbIii KOHCTUTYIIMOHHBIN 3aK0oH OT 31 mekadpst 1996 r. Ne 1-®K3
«O cyne6noit cucreme Poccuiickoit @enepanun» (¢ usm. u goit.) // CIIC «apaHT».

Tem.: I yuernko K. @., Kosanes M. A. IlpaBooxpanutenshele opransl / Ion pen. K.®.
I'yuenko. M., 2009. C. 125-126. ABtop rmassl — M.A. KoBanes.

38 Perrot R. Op. cit. P. 110.



OTBETCTBYIOIINE CYeOHO-CIIeICTBEHHBIE OPTaHsbI (CJIeICTBEHHbIS
CYIbU U CIIe[ICTBEHHbIe Nayathl BO ®panium)®®. B uHom ciryuae
KOHTPOJIb HaJI ISSITEIbHOCTHIO TIOJIMIIUY TI0 IIPOBEIEHUIO paccie-
JIOBaHMSI BO3JIaraeTcsi Ha orpe/ieJieHHOe 3BEHO CyeOHOM cucTe-
Mbl (HarpuMep, Ha paioHHble cyabl B Poccun (4. 4 cr. 108, u.
I ct. 125, u. 2 cr. 165 VIIK P®), yuactkoBbie cyasl B ['epma-
HUKM*, MaruCTpaTCKue Cy/bl B AHIIIUM).

OTHOCUTENIPHO aJMUHUCTPATUBHON IOCTUIIMU 3aMETHM, UTO
OTJIEJIBHBIX CY/IOB M0 aIMUHHUCTPATUBHBIM JieniaM B Poccru Her.
Bo3moxHOCTD MX co3aHusi 00CYXAaeTCsl, XOTSI COOTBETCTBYIO-
I 3aKOHOITPOEKT ObLT OTKJIOHeH B 2013 1., mponexas B ['ocy-
napctBeHHol [lyme P® 6e3 nBukenus noutu 13 (1) ner!. An-
MUHHCTpATUBHBIE fiena B Poccun paccmarpuBaiotcs cynamu 00-
1Iel IOPUCAUKIIAN.

JlMcKyTHpyeTCsl BOITPOC O CO3/IaHUM I0BEHAIBHBIX CYJOB, OfI-
HaKo B OMvokaiiiiiee BpeMsi 3T0 MaJIOBEPOSITHO — COOTBETCTBYIO-
U 3aKOHOMPOEKT OTKJIoHeH ['ocymapcrBennont lymoni PO B
2010 r.#?

39 Pradel J. Droit pénal comparé. P. 197-199.

40 Cwm.: Konosanos C.T. I'epmaHCKuil «CI1€ICTBEHHBIN Cy/Ibsl» B 3€pPKale POCCUICKON
YTOJIOBHO-TIpOLeCCyaIbHON HayKu: (pakThl U MUMBI // 3akoH. 2017. Ne 1. C. 168-179.

4 Hocbe Ha poeKT (hellepabHOrO0 KOHCTUTYIIMOHHOTO 3akoHa Ne 7886-3 «O dene-
paJIbHBIX aIMUHUACTPATHBHBIX cynax B Poccuiickort @eneparumn» // CIIC «"apaHT».

42 Jlochbe Ha MPOEKT (peaepanbHOro KOHCTUTYIIMOHHOTO 3akoHa Ne 38948-3 «O BHe-
ceHuu JiononHeHni B desepanbHblii KOHCTUTYLIMOHHBIN 3aKoH Poccuiickoit Penepa-
mu «O cyne6Hoii cucreme B Poccriickoit ®eneparmi»» (B 9acTé cO30aHNs I0BEHAIb-
HbIx cynoB) // CIIC «I'apaHT».



Hogetimnei TeHIeHIME MOKHO CUMTaTh (hakTHUIecKoe odpa-
30BaHUE CYJIOB MO TEPPOPUCTUUYECKUM MPECTYILICHUSIM IyTEM
HaJIeJIeHU s TIOJTHOMOYHSIMU 10 PACCMOTPEHUIO TaKUX JIEJ JIUIITb

HECKOJIbKMX (HbIHE — YETBIPEX ) BOEHHBIX CY/IOB (4. 6 er. 31 YIIK
P®D).

B-mpempbux, C TOUKM 3peHUsI HE3ABUCUMOCTH CyAeOHOI BJla-
CTH BakKeH TaKOM KpUTEpUH aHAJIN3a CyAeOHON CUCTEMBI, KaK CO-
OTHOILIEHWE TEPPUTOPUATIBHON IOPUCAUKIIUU CYIOB U aAMUHU-
CTPaTUBHO-TEPPUTOPUATIBHOTO JieJieHnst rocynapcTia 4. [TonHbii
OTKa3 OT y4yeTa aJIMUHUCTPATUBHO-TEPPUTOPUAIILHOTO JIEIeHUsT
rocyJapcTBa Mpu OIpeesIeHUH TEPPUTOPUATIbHON I0PUCIUKIINI
CYZIOB BpPSJ JIM BO3MOKEH U HYKEH, [IOCKOJIbKY CHUJIBHO OCJIOXK-
HWI OBI JIOCTYTI TPAXkJIaH K CY/IY.

[TpoTHUBOIONOKHBIM MOAXO/, TPU KOTOPOM TEPPUTOPHATIbHAS
IOPUCIUKIIMS CYIOB ¥ aJIMUHUCTPATUBHO-TEPPUTOPUATIBHOE -
JIEHWE TOCYAApCTBA NOAHOCHBbIO COBNAIAIOT, KPUTHUKYETCH 34 TO,
YTO CO3/AET MPENNOChUIKY 3aBUCUMOCTH CYAOB OT OPraHOB MC-
MIOJTHUTEJILHOM BJIACTH COOTBETCTBYIOILIETO YPOBHS.

[TosTomy Hambosiee MpPEANIOYTUTENCH CMEULaHHbIE N00X00,
IIPU KOTOPOM TEPPUTOPHAIIbHAS IOPUCIUKIMA CYIOB U aIMAHU-
CTPaTUBHO-TEPPUTOPHUAIBHOE JIEJIEHUE IOCYJapCTBa COBIAIAIOT
uacmuuro. Tak, Cylbl OCHOBHOTO 3B€Ha MOTYT JIEUCTBOBAaTh Ha
TEPPUTOPUM HECKOJIBKUX aJAMUHUCTPATUBHO-TEPPUTOPUATIBHBIX
€/IMHUII, & CY[bl CPETHETO 3BEHA — HAa TEPPUTOPUM HECKOIBKHUX

43 Cwm., Hanipumep: Konnenmus cyne6Ho# pedpopmel B Poccuiickoit ®eneparyu. M.,
1992. C. 50.



PErrOHOB, 00pa3yIIUX CyAeOHbI OKpYr. IMEHHO Takoul cme-
IIaHHBIN TOJXO]T UCTIONb3yeTcs U B Poccuu, 1 Bo @panimm*4, xo-
151 B Poccum B MeHbIIIei cTeneHu (apOuTpakHbie Cy/Ibl, MUPOBBIE
Cy[bU, HEKOTOPBIE PAlOHHBIE CYIbl B MAJIOHACEJIEHHbIX MECTHO-
CTSIX).

B-uemeepmuix, BaXHbIM KPUTEPUEM CJIEYET CUUTATh COOTHO-
IIEHNE 3BEHbEB U MHCTAHINIA Cy/1eOHON CHCTeMBbI. 3/1eCh MOXET
OBbITh TMpeJCTaBIeHA MOJEeTb MOHOMHCTAHIIMOHHOCTH (OIMH CYIT
— OfIHA WIHCTaHIMS) JUOO MOMMMHCTAHIIMOHHOCTH (OJVH CYIl —
HECKOJIKO MHCTAHLMI, OJJHa MHCTaHIUsI — HECKOJIbKO 3BEHbEB
Cy/IeOHOI CUCTEMBI).

C0)XHOCTh POCCHICKOM CyieOHOM CUCTEMBI 00YCIIOBJICHA ITO-
JIMMHCTAHIIMOHHOCTBIO CY/IOB: OJJMH CYII, KaK MPaBUJIO, BBHIMO-
HAET (DYHKLMU Pa3IM4HbIX MHCTAHIMU. OTOeNbHbIE CyIbl IIpa-
BOMOYHBI TIepecMaTprBaTh CBOU COOCTBEHHbIE PEIlIeHHUs TaXe B
OTCYTCTBHE HOBBIX MJI BHOBb OTKPbIBILIUXCSI OOCTOSITENICTB, XO-
Ts1 pedb UJIET O PA3HBIX MOAPA3/IETICHUSIX OTHOTO U TOTO e 3BeHa
CyneOHOU cUCTeMbl (Harmpumep, KOrjia HaJl CyJeOHON KOJIJIeTH-
et oonmactHoro u BepxosHoro Cyna P® ects erie u npe3uauym,
BBITIOJIHAIOMUEI (PYHKIIMM BblIiecTosIIeN nHcTanum). [lpu ta-
KOM TIOJXO/ie Hen30eXKHbI YIIPEKU B CIIOKHOCTU KaK CTPYKTYPBI
CyAeOHOM CUCTEMBI B I1€JIOM, TaK W 0OecreueHrs1 OecprcTpacT-
HOCTHU CyAey MpH MepecMOTpe Jesia, PACCMOTPEHHOIO 3TUM ke
cyaoM, Koisieramu. B aTom acniekte (ppaHitry3ckasi cyneOHas cu-
cTema, MOCTPOEHHAsI IO MPUHITUITY MOHOUHCTAHIIMOHHOCTH, BbI-

# Cwm. takske: Perrot R. Op. cit. P. 99-100, 109.



T'OJTHO OTJIMYAETCS OT COBPEMEHHON POCCUICKON .

B-nsimuix, cBOe0Opa3HBIM KpUTEpUEM aHaJN3a CyIeOHOU CH-
CTEMBI SIBJISIETCSI KOJIMUECTBO WHCTAHIIUK, Yepe3 KOTOpbIE MO-
KET MPOUTH Jes0. ATpUOYTOM POCCUICKON CyIeOHON CUCTEMBI,
PUOOPETEHHBIM B COBETCKUI NIEPHOI, CTANIA MHOZOKPAMHOCHb
002icanosanusi cyoeoroeo peuterust . Co3naBasi TOTIOJHATETbHBIC
rapaHTHH JJIsI IPABUJILHOTO pa3pelieHus Jejia, MHOTOKPaTHOCTb
00KaJIOBaHUsI HEM30EKHO 3aTATMBAET CYIOMPOU3BOACTBO. bo-
Jiee TOro, cosfaaercsi AucOanaHc, Korja MpUroBOpHI MO YroioB-
HBIM JIeJIaM O MEHee TSKKHMX TPECTYIUICHUSIX MOTYT OBITh TPO-
BEpEeHBI OOJIBIIIE Pa3 (IO YEThIPEX pa3: aneUIAIus, ABe Kaccaruu
¥ Haa30p (cynepkaccaiiys)), 4YeM MPUroBOphl O MPECTYIUIEHUIX
0c000 TSKKUX (0 JABYX pa3: aresuisus MO0 Kaccalys U HaJl-

30p, CM. 4. 2 CT. 4013, y. 1cr. 412! VIIK P®), Tak Kak B mocnef-
HEM clly4ae JIeJI0 pacCMaTpUBaeTCs B MIEPBOM UHCTAHIIMKU HA 00-
Jiee BBICOKOM YpPOBHE CYJeOHOUM CHCTEMBI, YTO, KOHEYHO, TaKKe
SIBJISIETCS IOTIOJTHUTEIbHOW rapaHTHUEN, HO OCTaBJISIET «HABEPXY»
MeHbIIIe MHCTAHIUI IS mepecMoTpa jena. Ppaniry3ckas cy-
neOHasi cucTeMa, MpeJoCTaBIIoNIasi BO3MOKHOCTh OTHOM ares-
JAUMM M OJHOM KaccaluM, B POCCUMCKON JOKTPUHE paccMar-
puBaeTcs Kak kiaccuueckas. OHa cymiectBoBasia B Poccuu mo-
cie Cyne6Hoit pedopmsbl 1864 1. 1 10 OKTAOPHCKON PEBOJTIONINN
1917 r., HO ceroyiHsI OCTaeTCs CKopee TeOPEeTUIEeCKON MOJIENbIO 46,

45 Cwm.: Pradel J. Droit pénal comparé. P. 218-219.

46 Cm.: Kypc yronosnoro nponecca / Ilog pea. JI.B. T'onosko. 2-e uzn. M., 2017.
C. 1066-1072. ABtop rmassl — JI.B. T'onosko; Pradel J. Droit pénal comparé. P. 203—



B-uecmuix, CylieCTBEHHBIM KpUTEpHEM aHaju3a CyaeOHOM
CHCTEMBI CUMTAETCSl yYacTHe IPakJaH B OTIPABIEHUN IIPABOCY-
ausi. CyliecTByeT psifi MOJEJIeH: OT MOJHOTO OTPHULIAHUS TaKoO-
'O Y4acTHs JI0 YUPEXKIECHUS CYI0B, KOMILJIEKTYEMbIX ITOJIHOCTBIO
13 HernpodeccroHanoB (HapruMep, MarucTpaTcKue cyabl B AH-
). Mexay 3TMMM KpaHUMM BapuaHTaMM Pacroyaralorcs
MOJIENY, B KOTOPBIX CY/l COCTOUT KaK U3 MPO(pECCUOHATbHBIX CY-
JIei, TaK 1 U3 3acearesen-HenpodeccuoHaloB. TpaaulIMOHHO B
KAa4eCTBE BAPMAHTOB TAKMX CMEIIAHHBIX CY/IOB BbIIENSIOT:

— Cy/1 IPUCSIKHBIX, B KOTOPOM MpOo(ecCuoHalIbl U Herpodec-
CHOHAJIbl 3aCEeJAI0T Pa3JebHO U UMEIOT Pa3IuyHyl0 KOMIIETeH-
IO (aHTJIOCAKCOHCKUE CTpaHbl, coBpeMeHHasi Poccus u ap.)*;

— cyn meddeHoB, B KOTOpOM IpodeccruoHabl U Herpodec-
CHOHAJTBI 3aCEAl0T COBMECTHO M MMEIOT OOIIYI0 KOMIETEHIIHIO
(ctpansl repmanckoro npasa, CCCP);

— CyJl aCCU30B, B KOTOPOM IPOheCCHUOHAJIB U HETTPOeCcCHO-
HaJlbl UMEIOT PA3IMYHYI0 KOMIIETEHIIMIO IPU PACCMOTPEHUU Je-
Ja, HO 3aTeM OOIIYI0 KOMIIETEHIINIO TIPH MPUHSATUH PelleHus,
XOTsl 3[IeCh B OTJIMUME OT CyAa MPUCSKHBIX U cyaa leddeHoB
OHM He BITpaBe 00CYXAaTh IPYyT C APYrOM MOCTABJIEHHBIE HA TO-
nocoBanue Borpockl (cT. 356 u 357 VIIK ®panun).

BaxHo, 4T0 cam0 NOHATHE «HEMPO(ECCUOHAT» HbIHE HE BCe-
I/1a ClielyeT MOHMMaTh OyKBaJIbHO. B OT/IMUMe OT yroJoBHBIX
Y OTYACTU OPOVHAPHBIX I'PAXJAHCKMUX ([JI aHIVIOCAKCOHCKMX

205.
47 Cwm. axoke § 2 rr. I u. 11 gaumoii MOHOrpauu.



CTpaH) JieN, TAe peub JISHCTBUTENLHO UJIET O PSIOBOM OObIBA-
TeJie, COBPEMEHHOEe 3aKOHOMATEIbCTBO JOIYCKAET TaKke IMpU-
BJIeUeHME B KayeCTBe 3acelaTesiell CelUaMCTOB B OTAEIbHbBIX
cdepax 3HaHUH (HApUMeEp, SKOHOMHUCTOB — B ApOUTPAKHBIX CY-
nax*®, MCUXoJIoroB — B CyJax Mo JieJlaM HeCOBEPIIIEHHOJIETHHX ).
Takue BapraHTHI COCTaBa Cy/la He TOJILKO COICUCTBYIOT YUACTHIO
rpaxJaH B OTIPABJICHUU MPABOCYAUSI, HO U TIOBBIIIAIOT KOMIIe-
TEHTHOCTh COCTaBa cyna®.

Yuactue rpakaaH B OTIPaBICHUM NPaBOCYAUsi, Oylaydu BO
dpanHiK TakKe HE CTOJb CEPhE3HBIM (TOJIBKO YTOJIOBHBIE JeJia
10 JieJlaM O MpeCTyIUIeHusiX, cMm. 4. 1 cr. 181 VIIK ®panimnm),
B Poccuu nocnenHux gecatuneTuid CBEIEHO MOYTH Ha HeT. Tak,
B 2016 1. u3 963 930 paccMOTpPEHHBIX CylaMu YIOJOBHBIX JEJT
b 242 nena (0,03 %) paccMOTPEHO € y4acTHEM ITPUCSKHBIX
3acenareneil. C yyactuem apOUTpaXHbIX 3acefaTesieil paccMoT-
peno nBa aena u3 1 571 316 apourpaxkubix gen’.

Haromuum, yto B CCCP abcommoTHO Bee rpask/IaHCKKe U yTo-
JIOBHBIE JIeJ1a MO MEPBOM MHCTAHIIMU PACCMATPUBATIUCH C yUACTH-
€M HapOJHBIX 3acenareneii — medeHoB, BHIOOPHBIX MPECTaBH-
TeJIed NPeANPUSITUI U YUPEKASHU. ITO 3aMeuaTesbHOe TI0CTU-
JKEHHe ceiluac MOJHOCTHIO 3a0BITO: IPUHSTO PEIIeHUE O PACIIIH-

48 TIpumenuresnbHo K Poccuu. ITo moBoay ®panimu cM. nogpoduee § 1 . 11T u. 11
JTAHHOW MOHOTpaduu.

4 Cm. taxse: Pradel J. Droit pénal comparé. P. 206-216.

3 Namuse Cyne6Horo nemapramenta npu BepxosHom Cyme P® cwm.: http://
www.cdep.ru (ara oopamenus: 30.06.2017).



PEHUH KOMIIETEHIIUM CyJa MPUCSKHBIX !, HO O meddeHax yxe
HE BCIIOMHMHAIOT. DTO B 3HAUUTESILHON Mepe SIBJISIETCS Pe3yJibTa-
TOM UX JAUCKpeauTau KoHia 80-x — Havana 90-x rr. XX B.,
KOIZla MPEeAToJaralioch MacCOBOE BBEIECHUE CyAA NMPUCSKHBIX.
Kak ormeuanocs B npunsaToit B 1991 r. Konneniuu cynedHoun
pedopmel B Poccuiickor ®enepanyin, «4T0 KacaeTcsi HUHCTUTY-
Ta HApOJAHBIX 3acefaresield, TO OH B IOCTATOYHOW Mepe Mpoje-
MOHCTPHUPOBAJI CBOI0 HECOCTOSITENIBHOCTD, YTOOBI BO3BPAILIATHCS
K €r0 KpUTHKE» 2,

B-cedbmbix, eIMHOIMYHOCTh U KOJUIETHATBHOCTh TPHU pac-
CMOTPEHUH JeJT TAKKE PACCMATPUBAIOTCS KaK KPUTEPUM aHAJIU-
3a BHYTPEHHEro YCTPOMCTBa CyeOHON crCTeMbl. 31eCh MPUHs-
ThI CJIEYIOIIME TOIXO/bI:

— cocTaB cyna u3 HenpodeCCHOHAIOB BCer/a JIOJKeH OBITh
KOJIJIETHAJTbHBIM

— COCTaB Cyjia U3 NpodecCcuoHasIoB B IEPBOMl UHCTAHIIUU MO-
KeT ObITh KaK eMHOJIMYHBIM, TaK U KoJulernajabHbeiM. [Ipenmo-
YTEHUE TOMY WJIM MHOMY BapHaHTY OTAAETCsl B 3aBUCUMOCTH OT
TSKECTU TIPECTYIJICHHUs], a TaKke mopsiika (GOpMUPOBAHUS CY-
JECKOro KOopIyca B KOHKPETHOW cTpaHe. Tak, eqMHOIMYHOCTD
CUMTAETCS XapaKTEPHBIM [IJIs aHTJIOCAKCOHCKOM MPAaBOBOM CHU-
CTE€MBI, TA€ CYAbSIMU CTAHOBSATCSI OMBITHBIC U yk€ HE MOJIO/bIe

31 Depepanbhblii 3akoH OT 23 nioHs 2016 1. Ne 190-03 «O BHeceHUM U3MEHEHUI B
‘YronoBHo-TipolieccyanbHbii Kopieke Poccuiickoit @enepalivu B CBA3M C paClIMPEHUEM
MpUMEHEHHs MHCTUTYTa PUCSKHBIX 3acepatenein» // C3 PD. 2016. Ne 26 (u. 1). Ct.
3859. Cm. Taxske 00 stom § 2 . 111 u. I manHO# MOHOTrpadun.

52 Kounenuust cyne6Ho# pecopmsl B Poccuiickoit ®eneparmm. C. 47.



MPAKTUKH, T. €. JOJKHOCTb CY[bU SIBJISIETCS] «BEHIIOM» IOPUIU-
YyecKon Kapbepsl. [ ppaHIy3cKOM M IPYIMX KOHTUHEHTAJb-
HBIX CHUCTEM, I7Ie Kapbepy Cy[bU HAYMHAIOT B OTHOCUTEBHO MO-
JIOOM Bo3pacTe U 6e3 OOIIMPHOro OMbiTa, XapakTepHa KoJuie-
T'UaJIbHOCTh (KPOME CIIy4aeB pACCMOTPEHU s MaJIO3HAUUTENIbHBIX
Jenn).

— BO BTOpPOM U MOCJEYIOUIMX MHCTAHUUSX COCTaB JIOJKEH
OBbITh KOJIJIETHAJIbHBIM.

Poccuiickast cuctemMa B 9TOM aclieKTe HEeTUITMYHA’®: TIpUHA/I-
Jie’)ka K KOHTUHEHTAJIBHOM CUCTEME B BOIIPOCAX CYAEWCKOU Ka-
pbepbl, OHAa BCSIYECKHU MOOIIPSIET €AUHOIUYHOE PACCMOTPEHHE
JeJl B NEPBOM MHCTaHIMM, & B pAJE CIAy4yaeB — U B amesisi-
. OObsICHSIETCS 9TO OOBIKHOBEHHO OI'PaHMUEHUSIMU TOCYy/Iap-
CTBEHHOTO OIOJIKeTa, CIIMIIKOM OOJIBIIION 3arpyKeHHOCTHIO CY-
Jeid, a Takke HAJTMYMeM OOLIMPHBIX MaJIOHACEIEHHBIX TEPPUTO-
pHid, I7ie Cyabl COCTOAT BCEro M3 ABYX, TPEX M T. M. cyaeu. Ha-
psilly C 3TUM He CJIe[yeT Takke 3a0bIBaTh 00 OTMEUEHHOM BbI-
111€ OTKa3e OT cyaa medeHOB COBETCKOIO TUIA, KOTOPBI IEpe-
BeJI TPoOJIeMy KOJUIETHATbHOCTH UCKJTIOYUTENIBHO B PAMKH JIes-
TEJILHOCTU NTPO(PECCUOHATIBHBIX CYAEH (31eCh €€ IEUCTBUTEIbHO
TPYIHO AOOUTHCS B MACCOBOM TIOPSIZIKE), Belb paHee OHa pelia-
Jlach ¢ IOMOIIBIO HAPOJHBIX 3aceaarened. Mmno3nen okazaioch
Y PA/IMKAJIbHOE PACIIMPEHUE IESATEBHOCTH CY/la MPUCSKHBIX.

53 . .
O coBpeMeHHBIX TpoOemMax (hpaHIly3CKOU CyNeOHON CHCTEMBI B TOM OTHOIIe-
Huu cM. § 1.6 m1. IV ganHo# yacti MoHOrpaduu.



I'nasa I1
Muccusa cyaa B COBpeMEeHHOM
KOHCTUTYIIMOHHO-
NMPaBOBOM MPOCTPAHCTBE

§ 1. Opranbl npaBocCyausi: KaKou
cTaTryc JJsi Kakux (pyHKiuii?

Bo3spacratonias posib cyaeOHoi (pyHKIMU MOOYKIAET CYIbIO
TpeOOBaTh OT Pa3IMUHBIX UHCTUTYTOB MECTO, KOTOPOE 3THUM HO-
BBIM (DYHKIIMSIM COOTBETCTBYET, B TO BpeMsI KaK MOIUTHYECKAs
BJIACTH MPOSIBJISIET HACTOPOKEHHOCTD, HE PeIasich YCTYIUTh CY-
JeOHBIM OpraHam LieJible OJIOKM BJIAcTH, U TaK yxke JecTaOuiu-
3MPOBAHHOM KPU3MCOM JIEMOKpaTHIeCKOM JieruTuMHoCcTH >, Ta-
KMM HE OYeHb COINIACOBAHHBIM 00PA30M U CTABUTCS BOIIPOC MPH-
CIOCOOJNIeHUSI CTaTyca CyAel K MX HOBBIM ITOJTHOMOYHSIM, KOTO-
pble 32 HUMHU PU3HAIOTCS WM KOTOPblE OHM camMM ceOe Ipu-
cBauBaloT. OTHAKO HEOOXOAMMO MPOAHAIM3UPOBATH CUTYALUIO
B 00paTHOM MOCJIEAOBATEIFHOCTH M CHaYajIa MOCTaBUTh BOITPOC
0 (pyHKIMSAX CcympH, Y4TOOBI 3aTeM MepelTH K ero crarycy. C

> o JaHHOMY Boripocy cM.: Mathieu B. Justice et politique: La déchirure? Paris:
LGD]J, 2015.



STOW TOYKM 3PEHUSs CIeqyeT OOpaTUThCsl K TEKCTY KOHCTHTY-
UM ¥ KOHCTUTYIIMOHHOM JIOTHKe JTMOepaibHOM AeMokpatru. Ho
JJAHHBIN BOIIPOC HEJb351 PACCMATPUBATh «B OTPHIBE OT MOYBBI»,
HEOOXOMMO Cpasy yuecThb TOT (PaKT, UTO CY/Ibsi JEUCTBYET B Me-
HSIIOIIUXCS YCTIOBUSIX.

1.1. O HeKOTOPBIX KOHTEKCTYAJbHbIX
3JIeMeHTaX, KacalouuXxcsl UCIOJTHEeHUs
CyAbSAMH CBOUX (DYHKIIMI

[Mpexne Bcero HEOOXOOMMO y4yecTh TOT (PaKT, UTO OPraHHl,
BXOZISIIIE B CyleOHYIO BJACTh, BBINIOJHSIOT pa3Hble 3aaud,
COOTBETCTBYIOILIME (PYHKIMSAM MpaBa: PEryJupyloT OTHOIICHUS
MEXy YaCTHBIMH JIMLIAMU (TPAkKAAHCKOE IPAaBO); HAKA3BIBAIOT
3a HapylLIEHUE MMPaBUII MOBEIECHUS (YTOJIOBHOE MPABO); OPraHu-
3yI0T 00IIeCcTBO (ITyOJIMYHOE MPaBO). DTU 3aa4d MOTYT OBITh
pacnpeieieHbl MeXy HECKOJIbKUMU BETBSMHU CYAEOHBIX yupe-
KJCHUH WY JOBEPEHBI eIMHOI CUCTEME CYIOB. DTO HUKOUM 00-
Pa30oM He BIIMsIET Ha 0OBEM BJIACTH CY/IbU, HO TEM HE MEHEee MeX-
1y pPa3HbIMU BETBSMU Cy/IeOHBIX YUPEKICHUIN HEPEIKO BCTpeUa-
€TCsl CONEPHUYECTBO, IMIOCKOJIBKY UX MTOJTHOMOYMS HE BCET/IA MO-
I'YT OBITh CTPOTO OMpPEIENIEHbl — CTOJIb 3aITy TAHHBIMHU MOT'YT OBITh
MHOIJa HEKOTOPbIE BOIPOCHI.

Takke CTOMT OTMETUTh, YTO XOTS CYIIECTBOBAaHUE BJIACTH
(v oprana™, 371ech 3TO He CTOJb BaXHO), B 00S3aHHOCTH KOTO-

30 Pa3IMUMY MEXTy «CyAeOHOH BIACThio» U «opraHamu cyna» cM. § 1 o Il u. L.



poil BxoauT obecriedenue (PyHKIK CYAUTh, BIIOJIHE BITUCHIBALT-
Csl B KJIACCHYECKYIO JTMOEPAJIbHYI0 CXeMy pasliesieHus BIIacTex,
311ECh MBI CTAJIKUBAEMCsI C OTHOBPEMEHHBIM BIIMSTHHEM JIBYX Te-
YEeHUI: C OIHOM CTOPOHBI, CO 3HAYUTENIbHBIM YCHJIEHHEM IIOJI-
HOMOUMH CY/IbH, & C IPYTOi CTOPOHBI — C KOHKYPEHLIUEH, KOTO-
PYIO OH Ha ceOe UCTIBLITHIBAECT CO CTOPOHBI, B YaCTHOCTH, TaK Ha-
3bIBAEMBIX HE3aBUCUMbIX a/IMUHUCTPATUBHBIX OPraHOB, KOTOPbIE
MOT'YT COeqUHATh (DYHKIIUW U3JaHUsI TIPABOBBIX HOPM, UX IMPH-
BeJIEHNS K UCTIOJIHEHWIO U PACCMOTPEHUSI TI0 HUM CIIOPOB WJIU
PAacCMOTpEHHSI HAPYIIIEHUH ITUX CAMBIX HOPM, U3JJAHHBIX TAKUM
crocooom>®.

Opranuzaiys nMpaBoCyIusi MOXET Takke BKIIOUaTh B ceOs
MIPOKYPATYPY, COCTOSAIIYIO U3 CyIeOHBIX pAOOTHUKOB (Marucrpa-
TOB), IOYUHEHHBIX PUHIIAITY OECITPUCTPACTHOCTH, WJTU TIOJIpa-
3yMeBaTh CO3JJaHME KOPITyCa YMHOBHUKOB, B 0OSI3aHHOCTH KOTO-
PbIX BXOJWT YTOJIOBHOE IPECieIOBaHUE MOJ] KOHTPOJIEM CY/IbU.
JlaHHBII BOITPOC YaCTO paccMaTpUBaeTCs uepes Mpu3My He3aBu-
CHMOCTHU WICHOB TPOKYPaTyphl — HE3aBUCUMOCTHU TIO OTHOIIIE-
HUIO K MOJIMTUYECKOU BJIACTHY’, KOTOPasi He MOXKET ObITh BCEOOb-

36 Cm.: Gauchet M. L’avenement de la démocratie. Vol. IV. Paris: Gallimard, 2017.
P. 367.

57 Tox MOMATHYECKOH BIACTHIO MBI HOJIpa3yMeBaeM 3[eCh NPABUTEIbCTBEHHYIO
BJIACTb, KOTOpast HA3HAUEHa IEMOKPATUUECKHUM ITyTeM U B O0SI3aHHOCTH KOTOPOW BXO-
JUT ompee/ieHNe U BefIeHHe HalMOHAIbHON MOUTUKY; TTOUTHYECKAs BIACTh TaKke
BKJIIOYaeT B ceOsl MapIaMeHTCKYIO0 BIacTb, OCHOBHOM (DYHKIIMEH KOTOPO sIBJISIeTCS
OCYILIECTBJICHHE KOHTPOJIS (TaKXke JAEMOKPAaTUYECKOro XapakTepa) Haj IpaBUTEIIb-
CTBEHHOH BJIACThIO.



eMJTIOIIEH, HO KOTOpasi TEM He MeHee JIOJ’KHAa UMeTh MECTO, TaK
KaK pedb UJET O Marucrparax. B peaspHOCTH 3TO IBHOE MPOTHU-
BOpeYMe JI0JI’KHO ObITh pa3pelieHo MyTeM OTBeTa Ha BOIPOC: Ka-
Kas CHCTEMA JIy4llle 3al[UIIAeT I'PaxJaH, YUYUThIBasA MPU 3TOM
MHTepechl oomecTna?

Bracte cyna HaxonuTCs 1o, BO3JAEMCTBUEM U IPYIUX (pakTo-
POB — HampuUMep, YHUTAPHON WK (peAepaTUBHOU CUCTEMBI IO-
cyapcTBa Wiv B 60Jiee MpO3aunyHOM, HO BECbMa OIpeIe/ICHHOM
TIJIaHe — TOJT BO3/IEMCTBUEM MaTepUasIbHbIX CPEJICTB, KOTOPHIMU
OH pacroJaraer.

ITomumo storo B pamkax CoBera EBponbl rocygapcta —
y4acTHUKM EBporerickoil KOHBEHIIUU O 3allUTe MpaB YesIOBeKa
Y OCHOBHBIX CBOOOJI BBIHYKICHBI 11011 Bo3zierictBreM ECITY pa3-
BHBAaTh CBOM CUCTEMbI B HAIIPABJICHUY AHIJIOCAKCOHCKOM MOJIe-
7. JIerHTUMHOCTB TOTO, YTO MOJOOHAs HA/JHAIIMOHAJIBHAS CY-
neOHas MHCTAHIMA TIOMUYMHSET HallMOHAJIbHBIE CyleOHbIe WMH-
CTAHIIUY U TIPUHYKIAET TOCYIApCTBa COOMONATh HOPMBI, KOTO-
pbie B OOJBINEH Mepe BHITEKAIOT U3 CyAeOHOM MPAKTUKUA CAMOTO
ECITY, Hexenn HenmocpeACTBEHHO U3 TekcTa KoHBeH1uu, pery-
JIMpYS TIPU 3TOM MHOXKECTBO BOITPOCOB, CBSI3AHHBIX C KYJIBTYP-
HBIMM TPAJUIIMSIMUA KaXI0r0 rocyJapcTa (Harmpumep, B oOma-
CTU PEJIUTUX, CEMbH, HPABOB), HE BBIITISIUT OYEBUIHOM.

HakoHell, KOHKypeHI1IMsi, ¢ KOTOPOM CTaJKHUBAETCS TMOJUTH-
YecKas BJIACTb, UCXOUT AAJIEKO HE TOJIbKO OT OPraHOB IPaBO-
cymus. Ha camom fgenie akTMBHO pa3BUBAIOTCA APYTME BJIACTH,
KOTOPBIE HAUMHAIOT KOHKYPUPOBATh C TEMH BJIACTSIMU, KOTOPBIE



npeaycMoTpeHbsl KoHcTuTylmen: sKoHoMHuuecKasi U (pUHaHCO-
Basl BJIACTb; MEXYHAPOJHbIE CTPYKTYPbI, UHOT/IA SIBJISIONIAECS,
a MHOTJIA He SBJISIONIMECS MeXTOCyIapCTBEHHbBIMU, MHOT/IA SIB-
JISIONIMECs], a UHOI/IA He SIBJISIONIMECs MpPaBUTEIbCTBEHHBIMU;
TPYNIIb JaBJIEHHUsI, OTCTAMBAIOIINE CEKTOPUAIIbHBIC WM KOMMY-
HUTApHbIE, T. €. CBSI3aHHbIE C WJAEHTUYHOCTBIO (peyurusi, Hpa-
BBI, SI3bIK, PETMOHATILHOE MPOUCXOXKAeHUE), uHTepechl. CienoBa-
TeJIbHO, He CTOUT 3a0bIBaTh, YTO OrPaHUYEHHE BIACTU IPOUCXO-
JIMT TaKKe U BHE KOHCTUTYIIMOHHBIX PAMOK.

Bce 3T1 271eMeHThl KOHTEKCTa He CIe[lyeT YIycKaTh U3 BUJa,
KOTJIa CTaBATCS JJBa OUYCHb TECHO CBSI3AHHBIX MEXy COOOM BO-
npoca: KakuM 00pa3oM OIpeJeUTh OPraHbl TPABOCYAUS C TOYU-
KU 3pEHUsI KOHCTUTYIIMU? W KAKOB JIOJDKEH OBITh MX KOHCTHTY-
LIMOHHBIN CTAaTyC? DTU BOIPOCH B CAMOM J€JI€ OTCHUIAIOT IJ1aB-
HBIM 00pPa30M K KOHCTUTYITUOHHBIM MTOJTHOMOYHSIM Cyjiel oO1ei
IOPUCAMKIIMY U K UX TIO3UIIMOHUPOBAHUIO B APXUTEKTYpPE pasje-
JIeHU s BJIACTE, B YACTHOCTH K UX OTHOIIEHUSIM C TIOJTUTUIECKOU
BJIACTBIO.

1.2. Pazmbiienus o pyHKOusx cyaa

CxemaTtyHO roBoOpsl, (PYHKIIUAMU Cyla SIBJISIETCS pa3peliie-
HUE CIIOPOB MEX/1y YaCTHBIMU JIMIIAMUA WM MEXIY YaCTHBI-
MU JIIIAMH ¥ TTyOJIMYHOM BJIACTBIO, KOHTPOJIb 3a COOJTIOIEHHEM
HOPM, YCTAaHOBJIEHHBIX TOJIMTUYECKON BJIACTHIO (M TEMU OpraHa-
MU BJIACTH, KOTOPBIE €10 CO3/IaHbI), a TAKKe KOHTPOJIb 32 COOJIO-



JIeHUEeM MepapXxuy HOPM IpaBa M CAaHKIIMOHUPOBAHUE HECOOIO-
JIeHUsT JTAHHBIX HOPM.

C 3TO# TOUKM 3peHUsI CIie/IyeT MOIBEPIrHYTh COMHEHHMIO UJICIO,
B COOTBETCTBUU C KOTOPOH (PYHKIIMU Cyla CBOASICS MCKJIIOYM-
TEJIbHO K 3alUTe WHAWBUAYATbHBIX CBOOOA. DTa Uesl UCKaxka-
€T IOHUMAaHUe MeCTa CyJia B CUCTeMe OpraHu3aiuu Biaacreid. Ha
caMoM JieJie CyjI TakKe JIOJDKEH paspeliarb CHOphL, a lato sensu
(B Oosiee IMIMPOKOM CMBbICTIE) CIEAUTh 3a COOMIOJEHUEM 3aKO-
Ha. [Ipy 3TOM B MOJIHOMOYMSI TIOIUTHUYECKON BJIACTH OHOBpE-
MEHHO BXOJST U OIpefesieHrne o0Imero (myOoImyHOro) uHTepe-
ca, T. €. MIHTepeca HAlIMOHAJILHOM OOIIIHOCTH, U 3aIUTa UHIUBH-
JyaJibHBIX CBOOO/I, a B OOSI3aHHOCTH CYJJOB BXOJWUT KOHTPOJIb 32
TeM, YTOOBI IPU UCTIOTHEHUH JAHHBIX (DYHKIMA, IOMUTHYECKAs
BJ1acTh coOmonana Koncrurynuio u B 6oee o0IeM IiaHe mpa-
BOBbIE HOPMBI, 00JIalatoliye 0ojiee BHICOKOW IOPUAMUYECKON CH-
noii. OnHako, HanpuMep, Koncrutynus @paHiium He TOJbKO Tie-
peurcisier CBOOOIbI, HO TaKkKe OIpe/esisieT KOMIETEHITUIO Kax-
JIOr0 OpraHa BJIacTy (3aKOHOJATEIsI, KOTOPBIN JOJIKEH BhIPAKATh
OOIIyI0 BOJIO W, CJIE/IOBATEIbHO, OOIIMI UHTEPEC; Mpe3uieHTa
dpanirysckoit PecriyOnuku, siBASIIOIIErocs, B YaCTHOCTH, FapaH-
TOM (PyHJAMEHTAJIbHBIX HAIIMOHAILHBIX MHTEPECOB), YbH JJOJIK-
HOCTHBIE O0SI3aHHOCTHY Y YbI0 KOMIIETEHIIUIO CYJT TAKKe JIOJIKeH
yBaXkaTb BO UCIIOJHEHWE MpPUHIMIA pa3jeieHus piaacred. Cyn
SIBJISIETCS] TAPAHTOM MMEHHO BCEH 9TOW COBOKYIHOCTH TMOJIOXKe-
HUIA, COCTABJISIIONIMX CYTh IMPABOBOrO TOCYAAPCTBA S, a HE TOJb-

38 B CBSI3M ¢ 9TMM MOHO IIPUBECTH B IIPUMEP ONPEE/ICHNE IIPABOBOIO TOCY/ap-



KO MHAMBUYAJIBHBIX CBOOOA. B MPOTHBHOM Cilydae Mbl PUCKY-
€M CKaTUThCA K OYEBUIHOMY MCKaXEHUIO — CTPOTOMY pasjerie-
HUIO MEXIY MOJUTHYECKOW BJIACTBIO, B YbM OOSI3aHHOCTH BXO-
JUT onpejiesieHre oO1ero (ImyOJIMYHOro) MHTepeca, IpuyeM BJla-
CTBIO, KOTOPYIO BCEr/a MOI03PEBAIOT B YHUUTOKEHUH CBOOON, U
CYZIOM, KOTOPBIN BCETA MOI03PEBAIOT B OTCYTCTBUM JIESTUTUMHO-
CTH, B UbM OOSI3aHHOCTH BXOIUT 3aIl[Ta CBOOO MHAWBHU/IA ITPO-
TuB 31010 Jlepnadana. C 3T0i TOUKM 3peHUs CYLIECTBOBAHUE BO
®panrun [ocynapcTBeHHOTO coBeTa, B 0OSI3aHHOCTH KOTOPOTO
BXOJIUT BBIHECEHHE PEIICHUI TI0 MOBOAY ACHCTBUI MyOIMYHBIX
BJIACTEN (WJIM 1O KpaHEN MEpe HEKOTOPBIX U3 HUX ), CBUIETEb-
CTBYET O €JIaHUU NIPUHATh BO BHUMaHKE CIIELU(PUKY IEVCTBUNA
rOCyapCTBEHHOM BJIACTH, HAPABJIECHHBIX Ha MPOJBIKEHHE 00-
miero (myOIMYHOTO) UHTEpeca.

JlerutuMHOCTD Cyna, B IPOTMBOBEC JIETUTUMHOCTU TIOJUTH-
YECKOU BJIACTH, IO CYILLECTBY HE SBJAETCA JEMOKPATUYECKOM.
VYIo1HOMOUEHHBIM 3alMIaTh HOPMbl M MPUHLIMIIBI, YCTAHOB-
JICHHBIE TTOJIMTUYECKOU BJIACTHIO, M B MEPBYIO ouepeab KoHctn-
TYIMEH, OH JIOJKEH CIETUTh 3a TeM, YTOOBI TSIKYIIMeCs ObLIH

cTBa, nanHoe Kappe ne MansOeprom, Kak rocyiapcrBa, «KOTOPOe B OTHOIIEHHUSX CO
CBOVIMH MOAAHHBIMH U [JIsI TAPAHTHY UX WHIWBUIYaJIHHOTO CTaTyCca CaMO MOJUUHS-
€TCsl IPaBOBOMY PEXKVMMY, U TAKUM O0Opa30M CBSI3bIBAET CBOIO JICATEIBHOCTD IO OT-
HOIICHHWIO K HUM TIPaBWJIAMH, OJHUA U3 KOTOPBIX OIpeessAioT NMpaBa, 3aKperieHHbIe
3a rpaxJaHaMH, a JIpyrue 3apaHee YCTaHABIMBAIOT MyTH U CPEJCTBA, KOTOPbIE MOTYT
OBITh KCITOJIb30BAHbI /ISl PEATU3AIIMK TOCYIAPCTBEHHbIX 1ieei» (IMT. 1o: Sauvé J.M.
Justice administrative et Etat de droit, intervention a I'lEJ de Paris II, 2014). 3to0
orpeJesieHre XOPOIIO MOKa3bIBaeT JBOWHOE MpeJHa3HauYeHWe UHCTUTYTOB roCcyaap-
CTBA: 3aIllUTa CBOOOJ I'PaXkJJaH U MpeciieJoBaHue ooIero (IMyOoIMyHOro) HHTepeca.



3alMIIEHbl OT MPOU3BOJIA, YTO BKJIIOYAET B ceOsl M 3alUTy CBO-
0011, HO HE TOJILKO 3T0. TO, YTO OOBIYHO HA3KIBAIOT 3araIHOM JIie-
MOKPaTHUYECKON MOJIEIbIO, Ha CAMOM JIeJIE SIBJISIETCSI CMEITAHHOM
JEeMOKPaTHUYECKOW 1 JTMOepaIbHOM MOJiesblo. JInbepasibHbIi Xa-
paKTep CUCTeMbl HAllpaBJieH Ha 3allUTy TPaXJaH OT MPOU3BOJIA
MMOJIUTUYECKON BJIACTH.

1.3. ®yHKIUS CyAUTH: 0 KAKOMY IPaBy?

Ecmi 000CHOBBIBaThH CYIIECTBOBAHHUE CY/IEOHOM BJIACTH Ipa-
BOM TSUKYIIMXCSI HA CTIPaBEATIMBOE CyeOHOe pa3OUpaTeIbCTBO U
BO3MOXHOCTBIO TIOJIb30BAThCSI MIPAaBaMU, KOTOPBIE 32 HUMH TIPH-
3HAIOTCSI, UIMEHHO OECHpPHCTPACTHOCTH SIBJISIETCS T€M IpU3Ha-
KOM, KOTOPBII JleruTiMupyeT (pyHKumo cyapu. Cyaps sSBIseT-
Csl TEeM CaMbIM OECHPUCTPACTHBIM TPETHUM JIMIIOM MEXIY CTO-
POHAMU, MEKTy MOTUTUIECKOH BIACTHIO M YACTHBIMU WJIU I0pH-
JAMYECKVMHU JIUIIAaMH, B 00SI3aHHOCTH KOTOPOTO BXOJUT pa3peliie-
HHe uX criopa. TsKyIuiics UMeeT paBo Ha CYJbIo, Ubsl OeCIpH-
CTPACTHOCTB He BBI3BIBAET y HEro comHeHust. HezaBucumocTs cy-
Il ¥ CYJIOB — 9TO He MPUBUJIETHS, TIPEeOCTaBIsieMast B UX COO-
CTBEHHBIX MHTEpEecax, OHa rapaHTHPOBaHA M B MHTEpecax Ts-
XKYIIUXCS ¥ HEOOXOOMMa [Tl TOJJIep:KaHMs Bephl OOIIecTBa B
OecrprCTpacTHOCTh OTIpaBieHus npaBocyaus ™. Eciu Gecripu-
CTPACTHOCTb IpeATIonaraeT He3aBUCUMOCTh, TO 0OpaTHOE yTBep-

59 Duplé N. Les interventions externes qui menacent I'indépendance et 'impartialité
de la justice // L’indépendance de la justice. Actes du deuxieme Congres de
I’AHJUCAF. Dakar, 2007. P. 86.



KJEHUE HeoOs3aTeIbHO UCTUHHO. JefCTBUTENbHO, 3aBUCHMBIN
OT TIOJIMTUYECKOHN BJIACTU CyAbsi OyleT WM BO BCSKOM Ciydae
MOXeET OBITh 3aMO03PEH B PUCTPACTHOCTH, TIPH JIIOOBIX 00CTO-
SITEIbCTBAX OH YK€ He SIBJISIeTCS] TeM «OeCIpUCTPACTHBIM Tpe-
THUM JIMIIOM». HampoTuB, Cy/ibsi, HE3aBUCUMBIIA OT MOUTHYE-
CKOH BJIaCTH, MOXET U He ObITh OSCIPUCTPACTHBIM MM HE Ka-
3aThCsl TAKOBBIM, €CJIM OH CBSI3aH MOJIMTUYECKOH, PEJTUTMO3HOM,
(punocodckoii, oOITIECTBEHHON aHTaXMPOBAHHOCTBIO, 3aBUCUT
OT pa3HOOOPa3HbIX UHTEPECOB M T. 1. KOHCTUTYIIMOHHBII COBET
Ppanuyy pasznuyaeT B 3TOM cMbicie B pemieHun Ne 2014-704
DC He3aBUCMMOCTb U OECTIPUCTPACTHOCTD, PUBSI3bIBASI ITU J1BA
TpeGoBaHMs K cT. 16 [lekyiapaliny npaB 4eoBeKa 1 rpask/laHiHa
1789 r.: Kak MpeacTaBiseTCs B TAKOM CUTYalluH, €CJIU MPeIo-
JIOKHTh, YTO UMEHHO OECTIPUCTPACTHOCTD JIEKUT B OCHOBAHUU
JIETUTUMHOCTH CY/bU, TO HE3aBUCUMOCTb CY/IbH SIBJISIETCS JIMIIIb
MHCTPYMEHTOM [JIs1 pean3aliiy JaHHOTO TpeOOBaHu .

VkazaHHass OecpuCTPacTHOCTh COCTaBJIseT (PYHKIMOHAIIb-
HYIO JISTUTUMHOCTb CYJbU. Ero MHCTUTYLIMOHAIBHAS JIETUTUM-
HOCTb HAXOUTCSI B KOHCTUTYLIUHU.

C 310l TOUKM 3peHUs JIOTUKA pa3JesieHus BlacTeil He UMeeT
CBOEH 11eJ1bI0 CTOIKHOBEHHUE aBTOHOMHBIX FOCYAapPCTBEHHBIX Op-
raHOB, OHA JIMIIb CTPEMUTCS] K OTPAHUYEHUIO BJIACTU — TOM BJIa-
CTH, KOTOpasi SIBJISIETCS OMHOBPEMEHHO YMEPEHHOM U 3(p(PpeKTHB-
HOW.

B takom ciydae He0OXOAMMO MOHSATH, KaK MEPEHeCTH 3Ty JIO-
TVMKY Ha OTHOLUEHUSI MEX/1y MOJUTUYECKON BJIACTBIO U BJIACTBIO



CyneOHOM.

[NormbiTKa pa3mMecTuTh cy[ (pakTUIECKH BHE KOPITyca BJIACTeM,
YCTaHOBJIEHHBIX KOHCTUTYIIMEN, KOHCTPYMPYS €r0 B BUJE CBOE-
ro poja HaBeca HaJl STUMM BJIACTSMU B Ka4eCTBE HEKOEro Xpa-
HUTEJSI ECTECTBEHHOTO TpaBa Ha obecrieueHne (PyHIaMeHTalb-
HBIX TpaB, HE OTBeYaeT AaHHOW MOTpeOHOCTH. B nemMokpatun
HE CYIIECTBYET UHBIX BJIaCTel, KpOMe TeX, KOTOpble YCTaHOBJIe-
HbI KOHCTUTYIIMEN, HE CYIIECTBYET UHbIX PAMOK J1JIs1 IESATENTbHO-
CTM 9THX BJIACTE€H, KpOME MOJTHOMOYMM, KOTOPbIE 3aKpErUIeHbI
B €€ TeKCTe, W TpaHuIl, KOTopble oHa omnpexaessieT. [IpaBocynue
— 3TO He aJIbTEPHATUBHAS BJIACTh («KOHTPBJIACTH» ), & KOHCTUTY-
IIMOHHO-TIPABOBOM MHCTUTYT, PA3HOBUIHOCTb TOCYIAPCTBEHHOM
BJIACTU, HE CBOAMMAsI TOJIBKO K aIMUHHCTPATUBHOMW CIyXkOe, B
00513aHHOCTU KOTOPOU BXOJIUT NIPUMEHEHHEe 3aKOHA BO MMSI CO-
OmmonieHrs1 TpeOOBaHUI, KOTOPBIM OHa moguuHsieTcst. Cyn — 310
OpraH WId, €cii YrOJHO, BJIACTh, KOTOpPAsl UCIIOJHSIET OIHY U3
(pyHK1IMI rOCYIapCcTBA BO MMSI CITyKEHHS OOIIECTBY.

1.4. Cya: opran uiau BaacThb?

[IpaBocynue nonaep:KkMBaeT TECHbIE OTHOLLEHHS C CyBEpEHU-
tetoM. Kak 310 00BsicHsin Jlya3zo B koHiie X VI B., cyBepeHHOe
IIPABOCYINE HEOTAEIMMO OT KOPOJIEBCKOM BiacTu. OHO OTAEUT-
cs1 OT Hee, KOrjJja Cy/lbl CaMU 3aXOTST CTaTh CYBEPEHHBIMH.

Eciu cyBepeHUTET SIBJISIETCS] OCHOBOM BJIACTH, TO KakK BUepa,
TaK U CETOJIHSI Mbl BUJIUM NPUBS3KY MPABOCYIUsI, IPUYEM CKO-



pee TEOPEeTUYECKYIO, HEKEJI PEeaIbHYI0, K 3TOU JIETUTUMHOCTH,
Oylb OHa MOHAPXMUYECKOW WM JIEMOKPATHUYECKOU, KOTAA CY/IbI
OINUPAIOTCS] B HEKOTOPOM POJIE Ha CaMOJIETUTUMALIMIO, OCHOBAH-
HYIO B O0JIbIIIel Mepe Ha (DYHKIHSX, KOTOPbIE OHU OCYIIECTBIISI-
0T, YeM Ha UCTOYHMKE UX BJIACTH.

OpHako pa3fenieHue BIACTEed OTCHUIAET CKOPEE K OCYIECTB-
JICHUIO (DYHKILIMM, YEM K OCHOBaM BJIaCTU. Tem cambIM C (pyHK-
LIMOHAJIbHOM TOYKM 3PEHUs], Pa3/ieieHue BIacTed (PakTUUYECKU
OCHOBBIBA€TCSI B KOHKPETHOM IJIOCKOCTH Ha KEJIAaHUU PA3/IEIUTh
BJIACTb, YTOOBI €€ 0CIaduTh. Takoro poyia MOUCK METOIOB TOPMO-
’KEHMSI BJIACTHBIX MOJHOMOYMI OTCBUIAET K JIMOEPabHOW KOH-
Leniuy BiacTu. THCTpyMEHTOM peav3aliiy JaHHOTO paBHOBE-
cUsl SIBJISIETCSl yMEPEHHOE MpaBJieHue, KOTopoe rpejaran MoH-
Teckbe®.

[Tpu Takoil apxUTEKType MOCTPOEHMs BJIACTU MOJ, COMHEHHE
CTaBATCA U MECTO MPABOCYAMS, U CaMa BO3MOKHOCTb CYILIECTBO-
BaHMS MOHSATUS cyaeOHON Biactu. OTciona TPaJUIIMOHHOE BO
®dpaHmy HeTOBEPHE MO OTHOIICHHUIO K CyabsM. Benmkas ¢ppan-
my3ckas pesomonus 1789 r. B Toii e Mepe Oblia Hampane-
Ha MPOTUB MapJIaMEHTOB (KaK Ha3bIBATUCH Cy/IeOHble MHCTAHIU
TOTr'0 BPEMEHM) CTAPOTo PEXMUMA, KOTOPbIE, B YACTHOCTH, TOPMO-
3WUJIM BCE TMOMBITKA pepOPMHUPOBATH MOHAPXMIO, YTO U NIPOTUB
CaMoro KopoJisl.

[Tpu3HaHMe caMOCTOATEIbHOM CYAeOHOI 6racmu TPON3OIILIO
yxe nipu [1saroit pecnyonuke, mpuveM Borpeku TekcTy KoHeru-

89 Montesquieu Ch. De Pesprit des lois. Livre XI. Paris, 1869. P. 140-170.



Tyrmu OpaHIuK, KOTopask BUUT B CyJax JIMIIb FOCYIapCTBEH-
Hble opearbl. OJHAKO MOKHO CUUTaTh, YTO CYIIECTBOBAHHUE Ta-
KOU BJIACTH OBLIIO UMIUTUIIMTHO TOATBEPkICHO KOHCTUTYIMOH-
HBIM coBeTOM PpaHITNK, KOTOPBIA MOJUYEPKHYI, YTO 3aKOHOJIA-
TeJIb He MOXKET HU HATIPaBJISATh YKa3aHUs CY/Ibe, HU OTMEHSTh €ro
peleHus1, HU 3aMeHSTh ero coO0i B pa3pelieHnn criopos®!. B to
e BpeMs B TEOPETUIECKOM U MOJIMTUIECKOM TUIaHe TTPU3HAHKE
CYIOB CaMOCTOSITeJIbHOIM BHY TP rOCYJapCTBA BETBBIO BJIACTH TIO-
NpekKHEMY OocriapuBaeTcs®?.

TosnpKO MyTanusi MPUHIIMIA pa3/ieieHus] BIacTell Moria Obl
NIPUBECTU K YTBEPIKJECHHIO, UTO TPABOCY/IUE SIBJISACTCS HE BJia-
CTBIO TOCYJIAPCTBA, & aJIbTEPHATUBHOM «KOHTPBIACTBIO» *. Ecnu
UCXOJIUTh U3 TAKOTO TPEITIONIOKEHUS, TO peub UIET He O MIOUCKe
ONTUMAJILHOW OPraHU3alliy BIACTH B PAMKaxX roCyIapcTBa, a 00
OrpaHWYEHHUHU TOCYIaPCTBEHHOM BJIACTU KaK TAKOBOU U B KOHEY-
HOM cueTe 00 0c1abeHnH rocyJapcTBa.

1.5. O HeKOTOPBIX OCHOBHBIX H]I€ X
OTHOCHTEJIbHO CTaTyCa CyJAbH

Ecnmu pornyctuth, 4To (DyHKIUSA CyJa OCHOBBIBAETCS Ha TON
JBOWHOM JIESTUTUMHOCTU — C OJJHOM CTOPOHBI, OECIPUCTPACTHO-

61 Conseil constitutionnel, 22 juill. 1980, déc. Ne 80-119 DC.

62 Cwm.: Boucobza I. Un concept erroné, celui de I'existence d’un pouvoir judiciaire //
Pouvoirs. 2012. Ne 143. P. 73.

% 3101 BOITpOC cTaBuTCs B padore: Lavau G. La justice. Paris: PUF, 1961.



CTH, KOTOPOH, C JIPYyrOM CTOPOHBI, OONAAlOT BJIACTb WJIM TO-
CYIAapCTBEHHBIN OpraH, CO3[JaHHble KOHCTUTYIMEW, TO U3 3TO-
rO CJIeJyeT, YTO CYy/IbH JIOJDKHBI OBITh HE3aBUCUMBIMHU, HO TIPU
9TOM MPABOCY/IUE HE MOKET PACCMATPUBATLCSI KAK aBTOHOMHASI
BJIACTb.

Takum 06pa3om, MPaBOCyIME HE MOKET PACCMATPUBATHCS KaK
BJIACTh B TOCYAApPCTBE, HABUCAIOIIAS HAJ JPYTUMU BIACTAMU, —
OHO SIBJISIETCS] OIHOW U3 @aacmeli zocydapcmea. B mpoTuBHOM
Clly4ae MpaBOCYy/xe BOILIO Obl B JIOTHIKY CAMOJIETUTUMAITUY U Mbl
OKa3aJmch ObI B CUCTEME, /e, OyILydn HaJeJeHHBIMU TIOTHOMO-
YUSIMU 10 KOHTPOJIIO HAJl IPYTUMU BJIACTSIMU, CAMH CYy/Ibl U30e-
raau Obl KaKOU-71M00 (DOPMBI BHEIITHETO KOHTPOJIS. DTOT BOMPOC
¢ 0cO00M OTYETIIMBOCTHIO MPOSIBIISIETCS, B YACTHOCTH, B YPOBHE
HE3aBUCUMOCTHU CYJIOB WJIM, MHAYe TOBOPSI, B CTETIEHU UX MOJYU-
HEHUSI HOpMaM, TTPUHSITHIM MOJIMTUYECKOU BJACTBIO.

STOT aHaIM3 TaKke JOJIKeH BKJI0YaTh B ceOsl BOIPOC OIeH-
K1 3((PEKTUBHOCTH TIPABOCYAUS U padOTHI CyJel, a TaKkKe Me-
XaHU3MOB TMPUBJIEYEHUS] UX K OTBETCTBEHHOCTU. B3auMOCBs3b
MEXIy TpeOOBAaHUSIMHU HE3aBUCUMOCTH M TPeOOBaHUSMHU -
(peKTUBHOCTH M OTBETCTBEHHOCTH OYEHb CIIOKHO YCTAaHOBUTb.
Hapsiny ¢ 3TM BcTaeT BOIPOC KpUTEPUEB, KOTOPBIE MMO3BOJIH-
7 OBl OTIEHUTD PAOOTY Cyibu. [IOJKHBI JIU UIMU OBITH CKOPOCTD,
Ka4eCTBO peIleHUil, OTMEHA UX CO CTOPOHBI BHIIIECTOSIIINX CY-
neOHbIx nHcTaHMi? Ckaxem, BO PpaHIIMU Cy[bU OYEHb JOPO-
KaT CBOEW aBTOHOMMEW U OUYE€Hb CAEPKAHHO OTHOCSTCS K JIO-
6011 orieHKe TOMUMO (hopMasTbHOH. [IOMUMO 3TOrO Kak TOJIBKO



CyIbsl TIpU3HaeT ceOsl MPaBOTBOPIIEM, OH TYT K€ JOJDKeH TO[I-
YUHUTHCS] KOHCTUTYIIMOHHBIM TPEOOBAHUSIM, KaCAIOMUMCSI Tpa-
BOBOM OIpe/IeIEHHOCTH, TJIABHBIM 00pa30oM B YacTH KavecTBa U
Npe/ICKa3yeMOCTH HOPM I1PaBa, YTo B MOCJIEJHEM CITydae MPUBO-
JMT K TIOCTAaHOBKE BOMpoca 00 0OpaTHOW cujie CyaeOHOM MpakK-
THUKHU.

[MpeneOpexeHre STUMH KOHCTUTYIIMOHHO-TIPABOBBIMU Tpe-
OOBAHUSIMU TIPUBOJIUT K Pa3BUTHIO KOHKYPHPYIOIIUX CIOCOOOB
paspelieHus CiopoB, MeUallvy WK apOuTpaxy. B Toi mepe, B
Kako# (ppaHIly3cKoe MpaBo pa3BUBAET MPUMEHEHHE TAKOTO Poa
MEXaHU3MOB, peub TaKkKe UAET O pa3rpy3Ke CyIO0B, UTO JIaeT UM
BO3MOKHOCTbh COCPE/IOTOUMTHCSI HA OCHOBHBIX (DYHKIIUSIX.

OnHaKoO TJIAaBHOE OT 3TOrO He MEHSIETCsl — Pa3BUBaeTCs TOJI-
JIMHHAsI CUCTeMa, KOHKypupylomias ¢ cyaeOnou. [Ipu stom B
IOPUIMKO-9KOHOMHUYECKHMX YCJIOBHSX, OCHOBAaHHBIX Ha 3¢ dek-
TUBHOCTU Y KOHKYPEHIIMH, OYEBHUJIHO, YTO JIydllas CHCTeMa B
YacTu Ka4yecTBa, MPABOBOU OIPEIICHHOCTH U CKOPOCTH OyjieT
pa3BuBarhCs B ymepd apyruMm. [lomumo 3TOro caepskaHHOCTb
cyaey B 00J1acTH OIIEHKH MX pabOTBI PUCKYET OBITh MOIOPBAHHOM
Pa3BUTHEM JIEKTPOHHOTO MPABOCY/AMsI, OCHOBAHHOTO Ha METO-
nax big data.

MMeHHO Ha 3THUX JBYX OCHOBaxX — OECHPUCTPACTHOCTH M (-
(beKTUBHOCTH ¥ JOJIKHO, KaK MPEACTABISIETCS, CTPOUTHLCS pellie-
HKe TIpo0JIeM cTaTyca Cyjlel v MpaBocynus B IiejioM. Bripouem,
BOIIPOCHI cTaTyca cyneu OyayT Oosee moapoOHO MpOaHaATM3UPO-
BaHbI B 4. [ maHHOW pabOTHI.



§ 2. Poab cyna: Mexxay 3amaToun
HHIUBHIYAJbHLIX IPAB U JeruTuMaIuei
orpaHMYeHr HHIUBHAYAJIbHbIX IPaB

2.1. /IBukeHHe B CTOPOHY
yBeJu4eHus MOJHOMOYMH CyJa

JIBUkeHre B CTOPOHY pacIIMpeHust chepbl KOMIIETEHILIMH CY-
na ceronHs 6ecnperieieHTHO. Cyny JoBepsieTcs pa3pelieHue Bce
OOJIBIIIETO KOJMYECTBA CIOPOB, POOIEeM, KOH(MIMKTOB U T. II.
It0 00mIas TeHAEHIWS, U MBI He OyJeM 37eCh MepeunciIsTh BCe
ee MPUYKHbBI U MPOSIBJICHUS], SIBJISIIOIIMECS KaK UHCTUTYLIOHAIIb-
HBIMU, TaK ¥ COLMATbHBIMU .

370 IBMKEHHE MMEET CBOM IIPABOBBIE U B O0JIee KOHKPETHOM
IUIOCKOCTY KOHCTUTYLIMOHHO-IIPaBOBbIE OCHOBaHUs. B kauecTse
npuMepa npuseseM nerctpymomyo Koncrurynuwo PO 1993 r.,
KOTOpasi, B YaCTHOCTH, IIPEyCMaTPUBAET, YTO OIPaHUYEHUE OC-
HOBHBIX NPaB U MHAMBHUIYAJIbHBIX CBOOOM, TAKMX KaK 3aKJIoue-
HUE T0J CTpaxy (CT. 22), IPOHUKHOBEHUE B JKUJIMILE BOIIPEKU
BOJIE TTPOKUBAIOIIMX B HEM JIUII (CT. 25), IpoCIyllMBaHUEe Teie-

4 Cm., Hanpumep: Chevallier J. L'Etat post-moderne. 4 éd. Paris, 2014. P. 113-115
(B KauecTBe TOJIBKO OJHOW M3 MPUBOAMMBIX aBTOPOM HJUIIOCTPALMN YKaXeM JIMIIb,
410 BO PpaHIMy «KOIMYECTBO KajIo0, HAIIPaBIseMbIX B aJMUHUACTPATUBHBIE CYHHI, 32
COPOK JIET YBEJIMUYMIIOCh B AECATH pas», c. 113).



(poHHBIX MEPEroBOpoB (CT. 23) U T. M., MOXET MPOU3BOIUTHCS
UCKJTIOUUTETHO HA OCHOBAHUM CyJieOHOro perieHust. Jlo mpuHs-
tusg Koncturynuu P® 1993 r. u, TouHee roBopsi, peannsanuu
ee npeanucaduid HoBbIM poccuiickuM YIIK P® 2001 r. takoro
poza pelleHus: IPUHUMAI ITPOKYPOP.

Me:xayHapoqHOe MpaBO IIMPOKO MOAAEPKUBAET WUJIH, Tpa-
BUJIbHEE CKa3aTh, JaXKe BCE Yallle U Jallle CTOMT Y UCTOKOB JJaH-
HOT'O JIBUJKEHUS! U pedopM, KOTOpsle OHO BiieueT. Eciam Tek-
CThl (DyHJAMEHTAJIbHBIX aKTOB B OOJIACTH TPaB YeJIOBeKa — JI0-
nyctum, BeceoOmielt nexmapanuu npaB yenoBeka 1948 r., Mex-
JYHApOTHOTO MaKTa O TPaXJAHCKUX M MOJUTHYECKUX IMpaBax
1966 r. unu EBponeiickoii KOHBEHIIMU O 3alUTe MPaB yesloBe-
Ka U OCHOBHBIX cB00Oz 1950 r. ObUIM €11l B 9TOM IUIAHE IOCTa-
TOYHO CKPOMHBI M MHOT/Ia YPE3MEPHO PACIUILIBYATHI®, TO 3Ha-
mMenuroe soft law® wim perienuss ECITY®? ckpoMHOCTBIO U pac-

65 Hanpumep, B cootBercTBUM co cT. 8 BceoOlell Nekjapaiyy mpaB yeloBeKa
1948 r. «kaxJplil 4ea0BeK UMeeT IpaBo Ha 3(P(heKTUBHOE BOCCTAHOBJICHUE B ITpaBax
KOMIIETEHTHBIMU HAlIMOHAJIBHBIMU CYyJJaMU B CJIydae HapyILEHUs €0 OCHOBHBIX IIPaB,
NIPEIOCTaBIEHHBIX eMY KOHCTUTYLIMEN U 3aKOHOM».

% Cwm., Hanpumep: 111 DxcneprHblid hopyM 1o yronoBHOMY NipaBocynuio ajs LieH-
tpansHoit Azum: Utoroseiit oryer / OBCE, BAWITY. dyman6e, 2010. C. 4 (3mech, B
YaCTHOCTH, CPEIM OCHOBHBIX BBIBOJIOB M PEKOMEH[IALINI CONEPKUTCS alpecOBaHHAS
rocygapcrBam LieHTpanbHOM A3un peKoMeHIalus «IIPOJOJDKATh paclliupeHue cepsl
CyIeOHOTO KOHTPOJISI Ha CTaJUH PEABAPUTEIBHOTO CICACTBHS ).

7 Cm. B kauecTBe npumepa: CEDH, Gde ch., 29 mars 2010, Medvedyev et autres
c. France, req. Ne 3394/03 (mannoe nocranosnenvie ECITY, oTkasbiBast ¢paHIly3cKo-
My HPOKYpPOpPY B CIIOCOOHOCTH MPEIOCTABJIATh a[€KBATHYIO 3AIUTY MpaB U CBOOO,
ABTOMATHYECKH MPUBOIUT, UCXOMS U3 3AJI0KEHHOTO B HEM CMBIC/A, K PACIIUPEHUIO
TIOJTHOMOYMH Cya).



TUIBIBUATOCTHIO OTJIMYAIOTCS YK€ B MHOIO MEHbIIIEH CTETIEHH, He
3a0bIBasi, KOHEYHO, U O PEIICHUSIX OPraHOB HAITMOHATLHOUM KOH-
CTUTYLIMOHHOM IOCTUIIMM, KOTOPBIE BCErAa UIYT B HOTY C MEX-
JnyHapoaHbiMu TeHaeHusmu. Tak, Koncrutyuuonnsii Cyn PO
cepuel CBOMX pellieHui, mpuHATHIX B 1990-e rr.%, BHec Hema-
JIBIM BKJIaJ1 B PACIIMPEHUE MTOJTHOMOYMH Cy/1a B YTOJIOBHOM CYJ0-
MIPOU3BOJICTBE, (haKTUUECKH MPeoOpa3oBaB B (PyHKIIMOHAILHOM
CMBICJIE PSAAOBOIO CYAbI0 B MOMJIMHHOIO «CYIbIO HaJl CJIEACTBU-
€M», KOrJIa TPeAOCTaBIJT YIaCTHUKAM MPOILIecca MpaBo 00Kaio-
BaTh B Cy/] HarOoJjiee BaKHbIE PEIICHUs OPraHOB IPEIBAPUTETb-
HOro pacciieioBaHus. B poccuiickon Hayke npaktuka KoHcru-
TyrroHHoro Cyna P® Obuia qake Ha3BaHa HEKOTOPHIMU aBTOPA-
MU «MUXOU pegonioyuell

88 Cwm. mocranoenns KoncruryrmmonHoro Cyna P® ot 13 Hos6ps 1995 ., ot 29
anpens 1998 r., or 23 mapra 1999 r. u np.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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