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AHHOTaAIUSA

B cOopHuk BKTIOYEHBI cyneOHble pelieHus BepxoBHOro u
Koncrurymmonnoro Cymos P® 2018 roga! B macrosimem cOopHuke,
COCTaBJICHHOM NPAaKTHKYIOIIMM aJIBOKaTOM, IIPE/ICTaBIeHO OoJee
JBYXCOT HauOoJIee MOKa3aTeIbHbIX, MHTEPECHBIX U MJUTIOCTPATHBHBIX
MpaBOBBIX NO3ULMKA U peuieHud KoHctutyiuonHoro u BepxoBHoro
CynoB P® no KOHKpEeTHbIM [ie1aM U3 Pa3IMYHbIX OTpacjeil Mmpasa,
HEOOXOOMMBIX B TOBCEIHEBHOH padOTe KakKIOro MPaKTHUKYIOIIETro
fopucta. KHura moykHa OKas3arbCsl IOJE3HOW BCEM HAYMHAIOIIMM
I0pHUCTaM M NTPOECCHOHANAM, A TAKKE YUTATEIISIM, HHTEPECYIOIUMCS
IOPUCTIPYAEHLIMEH, TIOCKOJIbKY CYIIIECTBEHHO CIKOHOMHUT BpeMsl
B IIOMCKAX HyXHOM wuHpopMauuu B cetd HHTepHeT WU
CIIPaBOYHO-TIPABOBBIX CHCTEMax, OOJNErYT TOHMMAaHWE HEpPOCTHIX



(opMyIMpPOBOK 3aKOHa W TIOMOXET u30exarh OIIMOOK B
I0pUINYECKON MPaKTHKE.
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BCTpeyaeTcs. DTO OYeHb MPABUJIbHBIA MOAXO] K JaHHON
npodgeccun!

FOnus Yyrnocosa, Kypck

OtnuyHas KHMUTa u OTJIMYHASA nuiaes
coOUpaTh OpUTHMHATBHYI0 CYOeOHyl0 TpakTuKy. B
«Koncynmpranrellmoc» u  «l'apaHte» ee MHOro —
Pa3sHOOOPa3HOW M OTHOTHMITHOW, HO MMEHHO 3Ta KHWra —
oOpasel] Toro, Kak Hy’KHO pa0oTaTh C MPAKTUKOM.
Conomamun Jmumpuii, Hosocubupck

,HCJH)HOC HOCO6I/IC, KOTOpPOE OTPAKAET BO3MOKHBIC



MpaKTHUYECKKe AEHCTBHS B CIIOpax O MpaBe COOCTBEHHOCTH.
Kanp, 4YTO TakOMy Ba)XHOMY acIeKTy OpUIUYECKON
NesTebHOCTHA, KaK cyneOHas TpakTHKa, HE YAeNIsioT
JOJIKHOTO BHUMAHW IIPU ITIOATOTOBKE IOPUCTOB.
Huxucpoposa Tamvsina, Tamoos

3amMeuvarenbHasd KHura! PekoMeHIylo ee HE TOJBKO
HAYMHAOIMM aJBOKAaTaM, HO M CTyleHTaM I0p¢akKos,
IOPUCKOHCYJIbTaM, MOTOMY YTO cyjaeOHas MpaKTUKa — 3TO
OCHOBA JIJIs1 pabOTHI JIIOOOTO IOPUCTA.
Muxanxos Anexcandp, Boponedic



BBenenune

CyneOHbIM TIpElieIeHTOM SIBJISIIOTCS PEIlieHUs], BHIHECEHHBIE
10 aHAJIOTUYHOMY JIeNTy, KOTOpble MOTYT ObITh MPUMEPOM WA
OCHOBaHUEM 181 aHAJIOTUYIHBIX IeNCTBUU B HacTosdmeM. Kak nc-
TOYHUK TIpaBa CyIeOHBII MpeleleHT U3BECTeH C JIPeBHEHIINX
BpEMeH, IMOCKOJIBKY eltle B [lpesHem Erunte Ha ocHOBe cyneOHoi
MPAKTUKU MMUCATTCh COOPHUKM 3aKOHOB. Kitaccuueckoe mperie-
JEHTHOE NIPABO MOSBUJIOCH B AHIVIMH, TJI€ B HACTOSALIEE BpEMS
CYLIECTBYET MEPAPXUs MPELIEAECHTOB, COITIACHO KOTOPOM pellie-
HUS1, IPUHSATbIC BHIIIECTOSIIIIUMU CyIaMH, 00s13aTeIbHBI 17151 HU-
KECTOSLIUX.

B poccuiickoii MpaBoBOi Hayke BEAyTCsl OypHbIE TUCKYCCHH
10 MOBOJY poiu cyeOHoro npeneneHTa. [IpoTMBHUKY npU3HA-
HUS Cy[eOHOro TMpelie/leHTa HICTOUHUKOM TTpaBa OOBIYHO CChLIa-
10Tco Ha nonoxenus cr. 120 Koncruryium P®, cortacHO KOTO-
POM Cy[IbM HE3aBUCHMBI 1 ITOAYMHSAIOTCS 3aKOHY. B nmpoTtnBoBec
9TOM TOUKE 3pEeHUs BBICKa3bIBAETCSI MHEHHUE O TOM, UTO /17151 00ec-
NIeYeHUs1 PaBeHCTBa Beex rnepeq 3akoHoM (4. 1 cr. 19 Koncrury-
i P®) HeoOxonmumo eqruHO0Opa3ie B TOIKOBAHUM U TPUMEHE-
HHUHU Cyl1amMH HOPM IIpaBa, a JaHHas 3aJada J0JKHA 00ecredn-
BaThCsl BBICIIUMMU CYy/IeOHBIMU OpPraHaMH.

[Toka y4eHsle cOpAT O poju CyAeOHOro MpereeHTa B poc-
CHIICKOI MPaBOBOM CHCTEME, MPAKTUKYIOIIUE IOPUCTBI OTHOCAT
CyIeOHBIH MpEIeIeHT K TON peabHOCTH, C KOTOPOW UM TIPUXO-



JIMTCSI TIOBCEIHEBHO CTAJIKUBATHCS, BElb 3aKOHBI OOBIYHO HE MO-
I'yT OBITh WCIIOJNBb30BAHbI, MOKA WX TOJIOKEHUS] HE Pa3bsCHEHBI
cyzamu. K Tomy e MHOIMM CyzibsIM ITPOIIE HE TOJIKOBATh CaMO-
CTOSITEJILHO 32KOHBI, & MUCATh pellieHre Mo «IadJIoHy», TO eCTb
IO y’K€ BBIHECEHHOMY IO aHAJIOTUYHOMY CIIOpPY PEIIEHUIO.
Ponb cynebHOTO nperieieHTa B Poccru BriosiHe ouiuaibHO
BBINOJIHAIOT NoctaHoBNieHUs1 [1nenymoB BepxosHoro Cyna P®.
PykoBoasias posib TOJIKOBaHUS MTPABOBbIX HOPM B JIaHHBIX I10-
CTAQHOBJIEHUSIX, a Tak:ke OO030pOB CylIeOHON MPAKTUKH, YTBEP-
xneHHon IIpesunnymom BepxoBHoro Cyma P®, ycraHoieHa
cratbeit 126 Koncrurymuu P®. Kpome Toro, cyneOHbIN niperie-
JEHT MPEeAbIYIINX PEeIIeHUI TPSIMO 3aKPEIUIEH B KOHCTUTYIIH-
oHHoM cynornpoussogactee PK3 Ne 1 or 21.07.1994 «O Koncru-
TyuuoHHOM Cyne P®» (ct. 43 4. 3, cr. 47.1 mcr. 75 1. 9) n 3a-
KOHaMH 00 YCTaBHBIX (KOHCTHTYIIMOHHBIX) Cy1aX cyObeKkToB PD.
B cuny crt. 15 4. 4 Koncturynuu P®, 3akoHOB 0 paTudukanmm
TIOJIOKEHUW M MPOTOKOJIOB EBpOMeiickoi KOHBEHIMM O 3aIluTe
IpaB YejioBeKa U OCHOBHBIX cBOOO, cyapl Poccuiickoit denepa-
MK 00sI3aHbI PYKOBOJICTBOBATLCSI TOJIKOBaHUsAMU KOHBeHIMH,
U3JI0)keHHBIMU B peleHusix Epponenickoro Cyna no npaBam ye-
noBeka (nanee — ECITY) nmpu BeiHECeHHM COOCTBEHHBIX pellie-
HUIA, YTO MPUJAET UM XapaKTep CyAeOHOro Mperie/ieHTa.
[MpodeccrnonanbHBIM I0PHCTaM XOPOIIIO U3BECTHO, UTO Cyae0-
Hasl PAKTUKa MMPUMEHEHUsI KOHKPETHOrO 3aKOHA HecTaOuIIbHa,
MOET UMETh OTIMYMsI HE TOJIbKO B Pa3/IMYHbIX peruoHax Poc-
CHM, HO U B TIpefieNiax ofHoro cyonekta P®, otmemsHOrO 3Be-



Ha cygeOHo# cructeMbl. [109TOMY B OCHOBY HACTOSIIIIEN KHUTH
MPEUMYIIIECTBEHHO JIeTNIM HanOojiee 3HAYMMbIe U WHTEPECHbIS
cyneOHble pereHnss BepxoBHoro n Koncruryimonsoro Cynos
P® nocnennero aecarunervs. [Ipu 3ToM mpearnodTeHne oTaa-
HO MMEHHO CyIeOHBIM aKTaM 10 KOHKPETHBIM JIeJlaM, a He pa3b-
scHeHusiM IInenyma BepxoBHoro Cyna P® u IlocranoBnenu-
sm KoncrurymonHoro Cyia PO, kotopbie 10CTYHBI IIIMPOKOM
ayIUTOPHHU.

Emre oqHa 0COOEHHOCTh COOpHUKA 3aKJII0YAeTCS B TOM, YTO
B HEro BKJIIOYEHHI MPELIE/ICHThl He U3 OJIHOM, a U3 Pa3IMUHbIX
oTpacJiell 1paBa, 3aTparrBalye Hauooee paclpoCTpaHEHHbIE
poOseMbl OO0IIIel IPUANYECKON MTPAKTUKU. YBEpEeH, HeCMOTPS
Ha 9TO, KHUTA JIOJKHA OKA3aThCs IMOJIE3HOM U I0pUCTaM, CIIeIra-
JIM3UPYIONTUMCSI Ha BEJICHUU OTIPe/IeIeHHBIX KaTeropui AeJ, To-
CKOJIbKY CHEelMaJIN3aI|s — 3TO yIIIyOJIeHHOe U3yUYeHUe Orpee-
JIEHHOM chephl TTpaBa, a He OTKAa3 OT MO3HAHMS B MHBIX OTPACIISIX
TpaBa.

CyneOHasi mpakTHKa — 3TO HeoOxomumasi Oasza s pado-
ThI JII0OOTO opucta. Ee Hy’)HO MOCTOSHHO cOOMpaTh, U3y4aTh,
00001TIaTh 1 Ha Hee 11eJIeCO00Pa3HO CChIIAThCS B MIPOIECCyab-
HBIX JOKyMEHTax (MCKax, kajiodax, XofaTalcTBax) ¢ 00s13aTeb-
HBIM TPUWJIOKEHUEM KOMHIA COOTBETCTBYIOIINX CYICOHBIX pere-
Huit. [Tpuuem fenars 3T0 CieayeT Jake B TOM Clydae, eCii Cy-
Iibs1 3as1B1sIeT: «He Hy)kHa MHe HUKaKas MpaKTHKa — Y MEHs CBOSI
npakTuka!» Takoe MHEHHE MOKET U3MEHUTHCS B XOJIe CyIeOHO-
0 pa30MpaTesbCTBa.



[Tpu ucnonbp30BaHNM Cy/IeOHOW MPAKTUKU HYKHO YUUTHIBATH
caenymoiee. Bo-nepBbIx, HAMOOMBIIYIO «IIEHHOCTb» MPEICTaB-
JeT cyaeOHasi MPaKTUKA BBICIIMX Cy/leOHBIX MHCTaHIMIA: KoH-
crutyiuonHoro u BepxopHoro Cynos P®. Peienust o KoH-
KPETHBIM JI€JIaM HUXKECTOSIIUX CYIOB JIy4llle UCIIONb30BATh «[10-
MAIIHETO» PErMoHa M KOHKPETHOro cyja. Jleno B ToM, 4To K
«UYKOW» Cy/IeOHOM MPaKTHKe MHOTHE CY/IbM OTHOCSITCSI Oe3pa3-
myHO. Bo-BTOpBIX, CyneOHasi MpakTUKa KpaiiHe MPOTUBOPEYH-
Ba. [loaTOMY B OTBET Ha IIPELIEIEHTHI CBOETO OIIIOHEHTA BbI BCE-
I CMOETE YTO-TO IMPOTUBONOCTABUTh. B Takou cuTyauuu cyn
NPy pa3pellieHuy cropa JuOo MpUMET BO BHUMaHHE pPacrpo-
CTPaHEHHOCTh TOW WJIM MHOW CyIeOHON MpaKTUKH, ee 3HA4YM-
MOCTb, YOEIUTETBHOCTh CYyAEUCKUX (hOPMYIUPOBOK, JIMOO TMO-
IIBITAETCS CKJIOHUTh CTOPOHBI K MUPY. MIHOT1a MOKHO BCTPETUTH
KOJUIM3UH Jake MeXy Cyl1eOHOM MpakTUKOi KOHCTUTYIIMOHHO-
ro u BepxoBHoro CynoB P®. B-TpeTsux, cyneOHas mpakTuKa,
B TOM UHCJI€ MPAKTUKA BBICIIMX CYJOB, BecbMa u3MeHurBa. [1o-
3TOMY €€ aKTyaJIbHOCTh HEOOXOIMMO KasK/IbIi pa3 MpoBepsTh. B-
YeTBEPThIX, CyleOHas MPAKTUKA, IPEXk/Ie BCEro BBICIIUX CYIOB,
MOXET BOCHOJIHATH MPOOEIIbl 3aKOHA U MHBIM 00pa3oM KOppeK-
THPOBATh €ro OYKBAIBHBIN TEKCT. TaKMX MPUMEPOB MOKHO MPH-
BECTU MHOKECTBO HE TOJIBKO B PA3JIMYHBIX OTPACIIAX MATEPUATIb-
HOTO, HO U TIPOIIECCYaTbHOTO TIpaBa. B-mATHIX, cyneOHast mpak-
THKa (JTMOO ee OTCYTCTBUE) MOKET (DAKTUYECKHU ClIeNIaTh MPaBo-
BYIO HOPMY «O€3KM3HEHHOI». DTO 03HAYAET, UYTO 3aKOH I0PUIH-
YECKH JIEMCTBYET, HO NPAKTUYECKU HE UCTIONb3YETCS.



OT3BIBBI U TIOXKEJIAHUSI, KAacAIOIIMeCsT HACTOSIIIEro COOPHUKA,
POChOa OTITPABJIATH ABTOPY IO APECy JEKTPOHHOM MOYTHI:
chur. j@yandex.ru.



I'naBa 1
CyneOHble nmpeneaeHThl
II0 YrOJIOBHOMY IIPOIIECCY

1.1. YyacTHMKH yroJIOBHOTO
CYAONPOU3BOACTBA

= .-"-:'-.
816
= JIpaBo Ha 3aIUTY JOJKHO ObITH
o0ecreyeHO HA BceX CTaMsIX mpouecca

Kak ykazano B 1. 1 Ilocranosnenus [lnenyma BepxoBHOro
Cyna P® or 30 urons 2015 r. «O npakTuke nNpuMeHEHUs Cya-
MU 3aKOHOJATENIbCTBA, 00ECIIEYNBAIOIIEro MPaBO HA 3aIUTY B
YIOJIOBHOM CYZIOIPOU3BOACTBE» 1O cMbIcy cT. 16 YIIK PO —
oOecrieueHue paBa Ha 3allIUTy SIBJISETCS OJJHAM U3 MPUHIIUIIOB
YTOJIOBHOT'O CYOIPOM3BOJICTBA, JEMCTBYIOIIUX BO BCEX €ro CTa-
JUSIX.



OpHako OyKBaJIbHOE MPOYTEHHE KOMMEHTUPYEMOW CTaThbU
MIPUBOJWT K BBIBOAY O TOM, UTO TPABO HA 3alUTy 0OecreurnBa-
eTcsl JIMIIb MO03PEBAEMOMY U OOBHHSIEMOMY, TO €CTh HUYEro
HE CKa3aHO O CTaJiuu BO30YXAEHUsl YrOJOBHOIO Jena (jociea-
CTBEHHOW IMPOBEPKHM) W UCHOIHEeHUs mpuroBopa. Ha mpakTuke
TpeOOBaHMS 3aKOHA 00 YYaCTHH 3alIUTHUKOB HEPEAKO UTHOPH-
PYIOT HE TOJILKO CYJbH, HO U CaMU 3allIUTHUKU, KOTOPbIE B Iie-
JISIX SKOHOMHUHU COOCTBEHHOTO BpeMEHH WJIM U3-32 3aHSTOCTH B
JpyroM Ipoliecce Nopoi He MPUCYTCTBYIOT HE TOJIbKO MU OrJia-
LIEHUH TPUTOBOPA, HO U MPU BBICTYIUIEHUH MO3AIIUTHOIO C MO-
CJIEIHAM CJIOBOM.

IIpaBoBas no3unus Bepxosuoro Cyga P®

Kak ycmarpuBaercs u3 MarepuasioB Jejia, B CyJe IEpBOM UH-
CTaHLIMM 3aIUTY UHTEPECOB ocy:kaeHHoro K. ocymectsisn aa-
Bokar C. YronoBHoe jeno B oTHowmeHuu K. B cyne Bropoyt nH-
CTaHIMM OBbIJIO PACCMOTPEHO Oe3 y4yacTus aBoOKara, XOTs OCyX-
JEHHBII HE OTKa3bIBaJICA OT 3alllUTHUKA.

Takum oOpaszom, cieayeT MpU3HaTh, YTO JIMIIEHUE OCYXKICH-
HOTI'O BO3MOXXHOCTH TOJIb30BaThCsl KBAIM(PULIMPOBAHHOU IOPH-
JUYECKOU IIOMOILBIO MOIJIO IIOBJIUATH HA BBIHECEHUE 3aKOHHOTO,
00OCHOBAHHOTO U CIPaBEAJIMBOIO PEIICHHUS.

Hcemounuk cyoeonott npakmuku: Onpeneneane CyneOHOM
KOJIJIETMH 110 YroJIOBHBIM JieiaM BepxosHoro Cyna P® ot 24 mas



2012 r. Ne 56-/112-14.
Mecmo nyéoauxauyuu: bronnerens BepxoHoro Cyma P®.
2012. Ne 9.

IIpaBoBas no3unus Bepxosuoro Cyga P®

[To okoHUaHMM TiepepbiBa B CyneOHOE 3ace/laHhe BOIPEKU
TpedoBanuaM YIIK PP u pazbsicHeHUsIM npeacenarebCTByIo-
IIEro Cyapu 00 00sI3aTeIbHOM YYacTUU CTOPOH Ha JTAHHOW CTa-
1vu pazoupareniberBa agBokar C. He siBwics. Cekperapio cyaeo-
HOTO 3acejaHusl B TeJie(hOHHOM pa3roBOpe HEMOCPEICTBEHHO Tie-
pel pookeHueM cyaeoHoro nporiecca anBokar C., 0ObsCHsIS
NPUYMHBI HESIBKU, COOOIINII, YTO HAXOOUTCS B JPYroM ropoje,
I/Ie HAMEpEeH MPUHSATh yYacThe B CyAeOHOM 3aceaHuM 10 APyro-
My Jeily, HazHaueHHoMY Ha 15 4. 00 muH. O fese, Ha3HaYeHHOM
B IPYTOM CyJIe, a[JBOKAT MPEJICeJATeNIbCTBYIONIETO CYAbIO IO JIe-
Iy 3a0J1arOBpeMEeHHO He YBEIOMMUI, KaKUX-TM00 O(DUITaTbHBIX
CBEJICHUI O CBOEH 3aHSATOCTU He MpeCTaBl. B cBs3M ¢ 3TUM cy1l
yKa3zajl B YaCTHOM MOCTaHOBJIEHUH, 4To B cuiy cT. 51 VIIK P®
yuyacTue 3alllUTHHUKA TI0 JeTy, C yUYETOM 3aKJII0YeHHOTO C aJIBO-
KaTOM COIJIAIIEHU ], OTCYTCTBUS OTKA3a OT 3aIMTHUKA U XapaK-
Tepa OOBMHEHMS A. B COBEpIIICHUU MPECTYIUICHHIA, 32 KOTOPbIE
MOXeT ObITh HA3HAUEHO HaKa3aHKe B BU/JIE JIUIIEHUS] CBOOOIbI HA
CPOK CBBIIIIE TATHAIIATY JIET, SIBIsETCS 00s3aTeIbHBIM U pac-
IIPOCTpaHsieTCs Ha JIIOOYI0 CTauIo CyIeOHOTO Mpoliecca, BKITIO-
Yasi ocJie/IHee CJI0BO MOJACYAUMOTO. B CBSI3U € M3I0KEHHBIM CYIT



IMPaBOMECPHO BBIHEC YaCTHOC OIIPECACIICHHUEC B aIpEC aIBOKATA.

Hcemounuk cyoeonott npakmuku: Onpenencave CyneOHOM
KOJUISTMM TI0 yrojoBHBIM jenam BepxoBHoro Cyma P® or
23.1.2014 Ne 48-AIlY 13-62.

Mecmo nyoauxauyuu: bronnerens BepxoHoro Cyma P®.
2014. Ne 11.

= ¥YyacTue cyJbi B pacCMOTpPEHUH

J1eJia, ecJii OHO CBSI3aHO C OI[€HKOMH paHee
y2Ke UCCJIeJOBABIINXCA € €ro y4acTuem
00CTOATENbCTB MO J1eJIy, HeJJOIyCTHUMO

VYIoBneTBOpeHre XoAaTaicTB 00 OTBOE — SIBJIEHUE PENIKOE,
MOCKOJIbKY BECbMa HEIPOCTO JI0OKa3aTh «3aMHTEPECOBAHHOCTb»
CYIIbM B UCXOJIe JieJia. SIBHbIe OCHOBAHUSI AJIsl OTBO/IA BO3HUKAIOT
MIPU HAJTMYUU POJICTBEHHBIX CBSI3EW MEX/1y CY[Ibeil M yYaCTHUKA-
MU Tpoliecca 0o, Korja Cy[ibsl paHee Y4acTBOBAI B PACCMOT-
PEHUH TOTO ke Je/ia B MHOM Cy/IeOHOM MHCTAHIIMHU, HO TaKoe Ha
MPAaKTUKE NOYTH He BcTpevaercs. OHaKo BecbMa pacrpocTpa-
HEeHbI CUTYallMH, KOTrJa ONpeAe/IeHHYI0 YacTh Jejia COCTaBJISIOT



JI0Ka3aTe/IbCTBA, KOTOPBIM MpeICe1aTeIbCTBYIOIINM CY/Ibsl paHee
YK€ J1aBaJl OLIEHKY B PaMKaxX PaCCMOTPEHHS UM JIPYroro jAefa.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

Cynpsi, paccMaTpuBaBIliasi yroJoBHOE JIeN0, B KOTopoM [. 00-
BUHSAJICA B COBEPLIEHUM NPECTYIUIEHUH, MPETYCMOTPEHHBIX Y.
2 cr. 162 YK P®, paHee nocraHoBWJIa B OTHOLIEHUH €TI0 IIPUTO-
BOp, B COOTBETCTBUH C KOTOPHIM OH OBUT MPU3HAH BUHOBHBIM B
COBEpILIEHMHU W3HACWIOBAaHMSA NoTepnesiied M. no paccMmarpu-
BaBILIEMYCSI Cy/IOM YTOJIOBHOMY JieJty o pa3ooe. [Ipuuem kak us-
HACWJIOBAaHUE, TaK M pa300il B OTHOIIIEHUU €€ ObUIA COBEPIIICHBI
B OJIHOM M TOM € MECTe, B OJHO U TO K€ BpeMs, IIPH OJHUX U
TeX K€ yCJIOBUsX. BeiBOIOBI 0 coBepuieHuu I'. 1ByX mpecryruie-
HMI1 OCHOBaHBI B 3HAYMTEJILHOM Mepe Ha OJHMX U TeX KE JIOKa-
3aTesIbCTBAaX, UCCIIEOBABIIMXCA N3HAYAIBHO B paMKax €JUHOIO
YTOJIOBHOTO J/IeNa, U3 KOTOPOTrO Ha OMpeNesIeHHOM 3Tare ObUTH
BBIJIEJIEHBI B OTEJIBHOE IIPOU3BOACTBO MaTepUAJIb JIE1a 10 (pak-
TY U3HACWJIOBAHUS.

Takum 0Opa3oM, Cyabsi, MPU3HAB TOKA3aHHBIMU (DAKTHI TIO-
e3nku M. B aBTomMoOmiie . Ha TeppUTOpHIO JIECOTIONOCH, TIPH-
YMHEHUS €1 TEJIECHBIX NOBPEXICHUN, TPUMEHEHUS MTUCTOJIETa
IIPY BBICKA3bIBAHUM YI'PO3 B a/IpEC NIOTEPIIEBIIIEN, B CBA3U C pac-
CMOTPEHHEM YTOJIOBHOTO Jea 00 N3HACKIOBAHUH (DAaKTHUECKH
NIpeIONpe/ieNia CBOE pPeIlleHne OTHOCUTENIBHO TeX ke 00CTO-
SITEJIbCTB, UCC/IEIOBABLIMXCS TPUMEHUTENIBHO K 0OBUHEHMIO [ .



B COBEpIIIEHUH pa300si B OTHOIIEHUH M.

[TockonbKy Cyabsi y&ke BbICKa3aia CBO€ MHEHUE OTHOCUTENb-
HO JIOKQ3aHHOCTU OOCTOATEJTBCTB, SBJISIONIMXCS ITPEIMETOM UC-
CJIelOBaHMsI M0 IBYM JeJlaM, U TIOATBEpAUsIa JOMYCTUMOCTb U
JOCTOBEPHOCTh JI0KA3aTeJIbCTB, MOATBEPKAAIONIHNX Ba OOBUHE-
HHsI, OHA B COOTBETCTBHUH C IOJOKEHUAMH CT. cT. 61 u 63 VIIK
P® Obina He BripaBe paccMaTpuBaTh YrOJIOBHOE JIENIO, B KOTOPOM
NPeIMETOM UCCIIeJOBAaHUS B 3HAYMTENILHOIN CTENeHU ObUTH yxke
peleHHbIe el0 pPaHee BOIPOCHL.

Hcemounuk cyoeonott npakmuku: Onpeneneave CyneOHOM
KOJIJIETMH 110 YroJIoBHBIM JiesiaMm BepxoBHoro Cynga P® ot 9 ok-
Ts16ps1 2013 r. Ne 26-/11113-9.

Mecmo nyoauxayuu: bronnerenb BepxoBnoro Cyma P®.
2014. Ne 5.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

[1I. npu3HaH BMHOBHBIM B TIOKYIIICHUW Ha HE3aKOHHBINA COBIT
HApKOTHYECKOTO Cpe/IcTBA A., KOTOPBIN OCYXk/IEH 10 IPUTOBOPY
ot 15 cenrsiopsa 2011 r.mou. Scr. 33, 4. 3 cr. 30 M u. 1 c1. 228~
1 YK PO.

[Ipu paccMoTpeHuM yrojoBHoro jena B otHomenuu L. cy-
JIOM C IIeJIbI0 YCTAaHOBJIGHUSI UMEIONTUX 3HaUeHue IS Jeia 00-
CTOSITENILCTB B CYJEOHOM 3acelaHuy ObUTH MCCIIEIOBAHbl KOTIUU
MaTepHraoB YroJOBHOTO JeJia, PACCMOTPEHHOTO B OTHOIIEHUHU
A. (93 nucra), a Takxe IPOTOKOJ CYIeOHOrO 3aceJaHusl U TIPU-



roBop ot 15 centsi6pst 2011 r. B oTHOIIIEHNU A. YTOJIOBHOE JIENI0
B OTHOULIEHUM A. pacCMOTPEHO NPE/CEeIaTeIbCTBYIOIUM 110 Ha-
crosiiemy neny cyaseit C.

A. Npu3HaH BUHOBHBIM B NojiyueHuu S5 uioHs 2011 r. ramm-
ma y ceoero cociyxubiia I11. u nepegaye 3Toro HAPKOTUUECKOTO
CpencTBa Ipyromy JIMILy, TIOCJe Yero OH ObUT 3a/iepKaH COTPYI-
HUKaMU TOCHAPKOKOHTPOJISI B XOJIe MPOBEIEHUST ONEPATUBHOTO
MEPOTIPUSATHS «IIPOBEPOUHAST 3aKYTIKA».

[Tpy TakMX AaHHBIX YCTAHOBJICHHBIE B MPUTOBOPE OOCTOSI-
TEJbCTBA CBUJETENILCTBYIOT O TOM, YTO Cy/ MpPHU3HAJ JIOKa3aH-
HBIM COOBITHE TIPECTYIUICHUS T10 TIOTyYeHHIO A. HAPKOTUYECKO-
IO Cpe/CTBa y JAPYIoro Juiia, TO €CThb MpeaceaTeIbCTBYOMNI
MIPU PACCMOTPEHUU YTOJIOBHOI'O iejla B OTHOIIEHUH A. BbICKa3all
CBOE€ MHEHUE 10 BOMPOCaM, KOTOPbIE BHOBb SIBUJIUCH ITPEAMETOM
cyaeOHOro pa3oupaTesbCTBa YroJIOBHOTO Jefia B oTHomeHuu 1.

Hcmounuk cyoeonoii npaxmurku: OnpenencHue BoeHHON
kosuterun BepxoBnoro Cyna P® ot 4 nekadps 2012 r. Ne 201-
H12-17C.

Mecmo nyéauxauyuu: bionnerens BepxoHoro Cyma P®.
2013. Ne 4.



1.2. Toka3areabcTBa

=3 djiem-kapTa aBTOMOOMJIBLHOTO
BH/IE€0PETHCTPATOPA MOKET
OBITH HCNOJIb30BaHAa B KaYeCTBe
JI0Ka3aTeJIbCTBA IO YrOJOBHOMY ey

B Hacrosiiee Bpemsi IIMPOKOE pacnpOCTPAHEHUE MOTYYHIN
ABTOMOOMJIbHBIE BUJIECOPETUCTPATOPHL. XOTSI C TOUKU 3pEHUS 3a-
KOHAa HET HUKAKUX MPEeIsITCTBUM JIJIs UCIIOJIb30BAHUSI MaTepu-
QJIBHBIX HOCHTEJIeW MH(pOPMAINH, TTOTyIeHHON TakuM 00pa3oM
B KAuecTBE [I0OKA3aTesIbCTB, BCE K€ OCTAETCS aKTyaJIbHbIM Clie-
aytommii npeueaeHT BepxoBHoro Cyna P®, «jeranusyrommii»
NIpUMEeHEeHHe B TOKa3bIBaHUM HA3BaHHBIX TEXHUYECKHUX CPEJICTB .

! O BO3MOKHOCTH HMCIIONB30BAHNS B KAUECTBE JOKA3ATE/ILCTBA (MHbIE JIOKyMEHTBI)
BHUJEO03alUCH, POM3BEICHHON BUAEOPETUCTPATOPOM, MPU MPOU3BOACTBE MO JeaM
00 aJMUHUCTPATUBHBIX NpaBoHapymeHusx Bepxossiii Cyn PP Beickazaics B cBoeM
Pazbsacuenun no ponpocam npumeHeHuss KoAIl PO (sompoc Ne 1) (yrB. IIpesunny-
MoM Bepxosnoro Cyna P® or 24.12.2014 r.).



IIpaBoBas no3unusi Bepxosuoro Cyna P®

CornacHo TpPHUrOBOpPY H3BATAsT HAa MECTe MPOMCIIECTBUS
u3 Bugeoperucrparopa duiem-kapra Oblla OCMOTpPeHa B XOjie
CJIE/ICTBUSI C UCIOb30BAaHMEM IMEPCOHAIBHOTO KOMITbIOTEpA U
YCTpOWCTBA J1s1 IpouTeHus ¢uieni-kapt. CoracHoO BOCIIPOU3Be-
JEHUIO TIOCIEAHEro Bueodaiisia, BUAE03auch, Kak U Ha MPe/ibl-
Qymux (paityiax, OCyIIECTBIISETCS BIIEPE/ MO XOAY JABUKEHHUS aB-
TOMOOWJIS. AyMO3aNuCh YeTKO (PUKCUPYET pa3rOBOP U BHIKPU-
KU TpeX MYKYMH, HAXOASIIUXCS B CAJIOHE aBTOMOOWIIS, a TaKxke
(pukcupyeT nporiecc JUIIeHUs KU3HU TIOTEPIIEBIIIEr0 — BOAUTE-
JIS1 aBTOMOOWJISL.

Takum 06pa3oM, cclie/IoBaHHbIE B CyIeOHOM 3ace/IaH|H JaH-
Hble (prem-KapThl aBTOMOOMJIBHOTO BHJEOperucTparopa Ipa-
BWJIBHO TIOJIOKEHBI CYJIOM B OCHOBY IPUTOBOPA, TIOCKOJIBKY OHU
COOTBETCTBYIOT TPEOOBAHHAM JOMYCTUMOCTH, TIOJyYeHBI C CO-
omonenieM tpeboBanuii YIIK P®, otHOCATCA K mipeaMery wuc-
CJIeIOBaHUSI 110 JIENTy, COTIACYIOTCS U TIOATBEPKAAIOTCS JPYTUMU
JIOKa3aTeJIbCTBAMH.

Hcemounuk cyoeonott npaxkmuku: Onpeneneane CyneOHOM
KOJUIETMM TI0 yrojoBHBIM jenam BepxoBHoro Cyma P® or
04.2013 Ne 55-AIlY13-14.

Mecmo nyoaukauyuu: bronnerens BepxosHoro Cyna PO.
2014. Ne 8.



— |
5[8
——==" VroJI0BHO- -npoieccyajJbHbIN
3aKOH He OrpaHNYuBaeT KPYT JIHIIL,
OTHOCSIINXCA K CBHJETeJsIM,

TOJBKO oYeBUIALAMMU ITPONCIHICCTBUA

BOJBIIMHCTBO TPECTYIUICHWI COBEpIIAeTCs B YCIOBHUSX
HEOUEBHJHOCTH IIPU OTCYTCTBUM KaKMX-THOO cBuzeTeneil. Bep-
xoBHBI Cyn P® ykaspiBaeT Ha TO, UTO CBUJIETENTN HEOOs13aTe b-
HO JOJDKHBI TIPUCYTCTBOBaTh B MOMEHT COBEpIIEHHUsI IPECTYII-
JIeHWsI ¥ JaBaTh MOKa3aHUsl MIMEHHO 00 3ToMm. [lefictBuTeNbHO,
TI0 3aKOHY CBUETENN — 3TO JIMIA, KOTOPHIM U3BECTHBI 00OCTOSI-
TeJIbCTBA, UMEIOINE 3HAYeHHe AJIs1 paccieJOBaHus U pa3pelie-
HHSI YTOJIOBHOTO fAena. OJHAKO JOCTAaTOYHO IMPOKas TPAKTOBKA
TIOHSITUSI «CBUJIETENb» MHOI/A MTPUBOIUT K TOMY, YTO OOBUHH-
TeJIbHbIE TIPUTOBOPHI BHIHOCSATCS] HA OCHOBE TOKA3aHMUH JIMII, KO-
TOPBIM IO CYTH JieJIa HUYEro He N3BECTHO.

IIpaBoBasi no3unusi Bepxosnoro Cyna P®

K. IIpU3HaH BUHOBHBIM B COBCPHICHWU I10JIOBOI'O CHOLICHHA



C JIULIOM, 3aBE€/IOMO He JOCTUTIIAM YEThIPHAALIATUIIETHETO BO3-
pacra; mpOCHJI MPUTOBOP OTMEHUTh, CUMTAsl, YTO TMOKA3aHUS
CBUJIETEJICH SIBJISIIOTCS HEJJOMYCTUMBIMU JOKA3aTeIbCTBAMM, TIO-
CKOJIbKY 9T JIUIIA HE ObLJIM OYEBUIIIAMU TTPECTYILICHUS.

CynebHast KoJulerusi 1o yrojoBHbIM feiiaM BepxosHoro Cyna
P® xanoOy ocraBuia 6e3 yIOBIeTBOPEHHUSI, YKa3aB Clieayloliee.

JloBOABI OCYKAEHHOTO O TOM, UTO IMOKAa3aHUs TepedncieH-
HBIX B JKaJloOe CBUJETeNel SBJISI0TCS HeAOMYCTUMbIMU JIOKa3a-
TEeJIbCTBAMMU, TaK KaK OHM He ObUIM OYEBHUIIAMU TPECTYIICHUS,
HEJIb3s1 PU3HATb COCTOSATEIbHBIMHU.

Cormnacho ct. 56 VIIK P® cBunereneM gBiseTcs JIALO, KO-
TOPOMY MOT'YT OBITh U3BECTHBI OOCTOSATENILCTBA, UMEIOIINE 3HA-
YeHHUe [IJ1s1 pacclieIOBaHUsl U pa3pelleHusl yroloBHOro aena. Ta-
KUM 00pa30M, YrOJIOBHO-TIPOIIECCYaIbHBIN 3aKOH HE OrPaHUYH-
BaeT KPYT JIMII, OTHOCSIIIUXCSA K CBUJETENSAM, TOJIBKO OUEBU/IIA-
MU [IPOMCHIECTBUS.

Hcemounuk cyoeonoit npakmuku: Onpenenenve CyneOHOM
KOJUIETMM MO rpaxgaHckum aenaMm Bepxonoro Cyma PO or
15.09.2011 Ne 56-011-65.

Mecmo nyoauxauyuu: bionnerenr BepxoBHoro Cyma P®.
2012. Ne 3.



= Jlogo3peBaemblii, 00BHHsIEMbIi
H UX 3aI0MTHUKH, & TaK;Ke NMOoTepPIeBIINM
TOJI’KHBI OBITh 03HAKOMJIEHBI C
NMOCTAHOBJIEHHEM O HAa3HAYEHHUH
9KCNEPTH3bI 10 €€ MPOU3BOICTBA

Ha nmpakTuke A0CTaTOYHO pacmpoCTpaHEHbl HAPYIIEHHs TO0-
ps/iKa Ha3HAYeHUs U IPOM3BOJCTBA IKcnepTu3. Tak, Hanpumep,
MPU3HAIOTCS HEIOMYCTUMBIMU JIOKa3aTeIbCTBAMU 3aKJIIOUEHMS
9KCIIEPTOB B TOM Cllyyae, €ciy Mepe]] MPOBeIeHUEM SKCIIePTH-
3bI KCIIEPTY HE ObLIM Pa3bsCHEHBI ITPaBa, 00S3aHHOCTh M OTBET-
CTBEHHOCTb KCIIepTa 3a Aady JIOKHOro 3akyioueHus (Onpene-
nenue CyneOHOH KOJJIerny 1O YrOJIOBHBIM JiesiaM BepxoBHOTO
Cyna PO or 24.12.2008 Ne 49-1108-107).

OpnHako yaiie BCero HapylleHUsl KacaloTcsi HECBOEBPEMEH-
HOT'O O3HAKOMJIEHHUSI TIOI03PEBAEMOro ¥ OOBHHSIEMOTO C MOCTa-
HOBJICHMEM O Ha3HAUeHWU IKCIEPTU3bl. B cyneOHoI mpakTuke
HEO3HAKOMJIEHHE OOBHHSIEMOTO C MOCTAaHOBJICHMEM O Ha3Haue-
HHU 9KCIEePTU3b (JTMOO HECBOEBPEMEHHOE O3HAKOMJICHHE) TTPH-
3HaeTcsi TpyObIM HapylllEeHHEM 3aKOHA, MOCKOJIbKY OOBUHSIEMBbIiA



JIMILIAETCS BO3MOXKHOCTH Pean30BaTh CBSI3aHHbBIE C €€ Ha3Haye-
HHUEM IpaBa, BBITEKAOIME U3 KOHCTUTYLIMOHHOIO MPUHLIMIIA U
cocrszatenbHocTH cTopoH (CoopHMK noctaHoBneHuit [1pesuiu-
yma u onpezeneHuii CyneGHON KOJUIErHH 10 YTOJIOBHBIM JieJlaM
BepxoBHoro Cyga PCOCP (1964-1972). M.: IOpun. nur., 1974.
C. 518-519; Onpenenenne Koncruryumonnoro Cyga PO or 18
utoHs1 2004 1. Ne 206-0 «ITo xanob6e rpakaanraa Kopkopraosa
A. K. Ha HapylIieHre ero KOHCTUTYLMOHHBIX MpaB cT. 195, 198
u 203 VIIK P®» // CIIC «I"apant»).

OpnHako cyniecTByeT MHEHHE O TOM, UTO 3aKJII0YEHHUE JKCIep-
Ta SIBJISIETCS IOMYCTUMBIM JIOKA3aTeJIbCTBOM B CIIydae, €CJIU Iy
HECBOEBPEMEHHOM O3HAaKOMJIEHMU C TIOCTAHOBJIEHHEM O Ha3Ha-
YEeHUU KCTIIEPTU3bl OOBUHSIEMBI HE 3asBUJI XONATAICTB O TO-
CTaHOBKE JOTIOJTHUTEJIEHBIX BOITPOCOB JIMOO MPOBEACHUH JOTIO-
HUTeTbHOM 3KcnepTussl (Onpenenenre CyneGHON KOIIEruH 1o
yronoBHbIM Jienam Bepxoaoro Cyna P® ot 25 oktsa0pst 2007 r.
Ne 67-O07-64CI1 // CIIC Koncynprantllmoc).

IIpaBoBas no3unus Bepxosnoro Cyga P®

Pa3bscHUTH cygam, 4To MOJ03peBaeMblid, OOBUHSEMBIH M UX
3alIUTHUKH, & TaKKe MOTEPIEBIINI JOJKHBI ObITh O3HAKOMJIE-
HbI C TIOCTAHOBJIEHUEM O Ha3HAUYEHUU SKCIIEPTU3BI JIO €€ MPOU3-
BOJCTBA. B TOM cityuae, eciu JIMIO NPU3HAHO MOJO3PEBAEMBIM,
OOBUHSIEMBIM WJIA TIOTEPIIEBIIAM TIOCJIE HA3HAYCHUSI CyeOHON
9KCHEePTU3bI, OHO JOJIKHO OBITh O3HAKOMJIEHO C STUM ITOCTAHOB-



JIEHUEeM OJIHOBPEMEHHO C MPU3HAHMEM €ro TaKOBBIM, O YeM CO-
CTaBJISIETCSI COOTBETCTBYIOIIUIA TTPOTOKOJ.

Hcmounuk cyoeonoii npaxkmuxu: 1. 9 Ilocranornenus [Le-
Hyma BepxosHoro Cyna P® ot 21.12.2010 Ne 28 «O cyneOHOM
9KCTIEPTU3E TIO YTOJIOBHBIM JIeJIaM>».

Mecmo nyoauxauyuu: bronnerens BepxoHoro Cyma P®.
2011. Ne 2.

— HemomycTm JOonpoc JUna,
¢dakTHUECKH TO03PEBAEMOro
B COBEpPIIEHNH NMPECTYIJIeHHUs,
B KaueCTBe CBH/IETeJIsI

Ha npakTuke ellie He U3KUThI ClTyyau, KOTr/1a ClIe0BaTes ! J10-
MPaIIMBAIOT MMOA03pEBaeMbIX O€3 3allIUTHUKOB B KAYeCTBE CBU-
aeTesel, HaJesiCh IOy YU Th ITPY 3TOM HEOOXOIMMYIO JITsI TIPETb-
siBNIeHUs1 oOBUHeHus1 nH(opmMarmio. Korma craButest Borpoc o
NPU3HAHUK TIOIOOHOTO poJa 0Ka3aTesbCTB HEJOMYCTUMbIMHU,
TOCYJapCTBEHHBI OOBUHUTEIh OOBIYHO BO3PAXKAET CO CCBHUIKOM
Ha TO, YTO HA MOMEHT JIONpOCa JIMLA B Ka4eCTBE CBUIETENS Y
creacTBUsI He ObLIIO OCHOBAHWI TOIO3pPEBATh €0 B COBEpIIIe-



HuM npectyrieHusi. OHaKo AJisl OLEHKU JIEMCTBUM ClieoBaTe-
7151 HEOOXOOMMO JaTh OOBEKTUBHYIO OIIEHKY BCEM MaTreprajiam
JeJ1a, UMEBLIMMCS HA MOMEHT HE3aKOHHOTO JIONpoca.
Crenymomuii cyaeOHbli pelieleHT, 6e3yClIOBHO, UMeeT Ooliee
HIMPOKOE MPUMEHEHUE, YeM OMMCAHHBIN BbIIIIE YACTHBIN CTyYau.

IIpaBoBas no3unmsi Koncrurynmuonnoro Cyna P®

[TOCKOIbKY KOHCTUTYLIMOHHOE MPaBO HAa MOMOIIb a/BOKaTa
(3alMTHUKA) HE MOXET ObITh OIpPaHUYEHO (PeAepasbHbIM 3aKO-
HOM, TO TIPUMEHUTEILHO K €ro 00eCreueHHIO MMOHATHS «3aIep-
JKaHHBII», «KOOBHUHSIEMBIN», «IIPEIbsIBIICHIE OOBUHEHUSI» JTOJTK-
HBbI TOJIKOBATHCSI B UX KOHCTUTYLIMOHHO-IIPABOBOM, a HE B MPHU-
naBaemoM M YTIK Gonee y3kom cmbicie. B niensax peanuszarmu
Ha3BaHHOT'O KOHCTUTYIIMOHHOTO MTpaBa HEOOXOIUMO YUUTHIBATH
HE TOJIbKO (hOpMaJIbHOE MPOLIeCcCyalbHOE, HO U (haKTUUYECKOE TO-
JIO)XEHUE JIUIA, B OTHOIIEHUH KOTOPOTO OCYIIEeCTBIISIETCS IMyO-
JIMYHOE YToJIOBHOE mpecienoBanue. [1Ipu 3rom ¢akt yroioBHOro
Mpeciie/IoOBaHus U, CJIeJOBaTeIbHO, HapaBJieHHasl MPOTUB KOH-
KPETHOTO JIMIa OOBUHUTENbHAS IESITEJIbHOCTh MOTYT TIOATBEP-
KIATCS aKTOM O BO30YXKJICHMM B OTHOIICHWW JAHHOTO JIUIIA
YIOJIOBHOTO JieJia, MPOBEACHUEM B OTHOIIIEHUU HETO CIIEACTBEH-
HBIX JeHCTBUI (OOBICKA, OMO3HAHUS W JIp.) U MHBIMUA MEpaMH,
NPEANPUHAMACMbBIMU B LIEJISIX €r0 N300 TMUYESHU I LJTH CBUIETE Tb-
CTBYIIIMMHA O HUIMYMU MOAO3PEHUN MPOTUB Hero. Ilockonb-
Ky Takue JeMCTBUS HAIPABJIEHbI HA BbISIBJICHUE YIMYAIOIIMX JIU-



110, B OTHOILIEHUH KOTOPOT'0 BEIETCS YTOJIOBHOE MPECIIEI0BaHNE,
(hbakTOB M 0OCTOATENLCTB, €My HOJIKHA OBITH OE30TIaraTeIbHO
MpeI0CTaB/IeHa BO3MOXHOCTh OOPAaTUTHCS 32 MIOMOIIIBIO K aJBO-
katy. Tem cambIM 0OecrieunBaIOTCs YCIIOBUSI, TO3BOJISIONINE TO-
My JIMIY TOJTYYMTh JIOJDKHOE NPEACTaBIEHUE O CBOUX IpaBax
U 00SI3aHHOCTSIX, O BBIBUIA€MOM IPOTHB HErO0 OOBUHEHUH H,
ClIeA0BATENbHO, () (PEKTUBHO 3alUIIATHCS, U TapaHTUPYIOLIYE
B JIAJIbHEUIIEM OT MPU3HAHUSI HEOMYCTUMBIMU INOJyYEHHBIX B
Xojie pacciiefioBaHus gokazaTesabCTB (cT. 50, 4. 2 KoHctutynuu
P®).

Hcemounuk cyoeonoii npaxmuxu: Tlocranoienue KoHeru-
tyuuoHHoro Cyna P® ot 27.06.2000 Ne 11-IT «Ilo aeny o mpo-
BEPKE KOHCTUTYLIMOHHOCTHY NOJIokeHuH U. 1 cT. 47 nm 4. 2 c1. 51
YTIK PC®CP B cBs13u ¢ kanoboii rpaxkaannna B. . MacioBa».

Mecmo nyoaukauyuu: CIIC KoncynprantlLmoc.

IIpaBoBas no3unus Bepxosuoro Cyga P®

Cynbst IpaBUIIbHO MCKJTIOUMII U3 pa30MpartebCcTBa Jeja mpo-
ToKoJ gonpoca K. B kauecTBe cBuzeTesns, Tak Kak MPOTUB HETO
OBbLIO BO30OYKJICHO YTOJIOBHOE JIEJI0 M 'y OPTaHOB NIPE/IBAPUTEIb-
HOTO CNIEJICTBUSI ObLTM BCE OCHOBAHMS JIOTPOCHUTH €r0 B Kaue-
CTBE I0/I03PEBAEMOI0 C COOMIOAEHUEM YTIOJIOBHO-ITPOLIECCYallb-
HOTO 3aKOHA M C pa3bsicHeHneM TpedoBanmii ct. 51 Koncrury-
n P®. B HapymieHre ykazanHoro tTpedoBanust Koncrurynmm
K., Hao60poT, ObLI peaynpesxaeH 00 YTOJJIOBHON OTBETCTBEHHO-



CTU 32 OTKAa3 OT AAauyM MOKAa3aHUM U 32 J1a4y 3aBEeIOMO JIOKHbBIX
MOKa3aHUM.

Hemounuk nyoauxayuu: IIpaBornpiMeHUTENbHAS IPAKTUKA
PacCMOTPEHMS JIeJ1a C yYacTUEM IPUCSKHBIX 3aceaTesiei.

Mecmo nyoauxauyuu: bronnerens BepxoHoro Cyma P®.
1997. Ne 2.

— [Jloka3aHusA COTPYJHUKOB
MOJUIMHA 0 IPU3HAHUHA
3a/iep>KaHHOro JuIia 0e3
pPa3bsICHEHUS eMYy NIPaB SABJISIOTCS
HeJONMyCTHMbIMH 10Ka3aTeJbCTBAMH

JIOBOJILHO YacToO 115 IOATBEPKACHUST BAHOBHOCTH MCTIONB3Y-
I0TCS TIOKA3aHUsI COTPYJHUKOB TOJIUIIUH, B KOTOPBHIX OHU CO00-
IIAI0T O SIKOOBI C/IeJIaHHOM MM TPM3HAHUM B Xoe Oecel ¢ 3a-
JepkaHHbBIM JTUIoM. HeoOXoauMocTh nmpuberars K TaKOro poja
JIOKa3aTeIbCTBAM y CTOPOHBI OOBUHEHUSI OOBIYHO BOZHUKAET B
clly4yae HelpU3HaHW st OOBUHSIEMBIM CBOCH BUHBI IIPY OTCYTCTBUA
KaKMX-JIMOO JJOCTOBEPHBIX JIOKA3aTEJILCTB COBEPIIIEHUS UM TIpe-



crymienus. OTHAKO 3TO MOPOYHAS MPAKTUKA, O YeM CBUETEITb-
CTBYET CJIe/TyIOIIUe Cy/IeOHBIC TTPETIe/IEHTHI.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

[Ipu3HaBass HEAOMYCTUMBIMU [10KA3aTeJbCTBAMU [MOKA3aHUS
CBUJETEJIEN — COTPYIHUKOB MIUTUIIMU, KOTOPbIE COOOITIIIHN CYILYy
O MPU3HAHUU, CICJIAHHOM UM 3aIePKaHHBIM JIMIIOM, BepXOBHbIi
Cyn P® nomuepkHy1, 4TO Tak Ha3bIBaeMble Oece/Ibl C 3a1epKaH-
HBIM SBJISAJIMCh HE YEM MHBIM, KAK HE3aKOHHBIM JOIIPOCOM, KO-
TOPBI MPOU3BOIUIICS B OTCYTCTBUE aIBOKATa, 0€3 pa3bsCHEHUsI
3ajep:kaHHOMY MosioxeHun cT. 51 Koncturyuum PO.

Hcmounuk cyoeonoii npakmuku: Onpenenenve BepxoBHoro
Cyna P® or 14.06.1999.

Mecmo nyoauxauyuu: bionneren» BepxoBHoro Cymga P®.
2000. Ne 5.

IIpaBoBas no3unusi Koncrurynmuonnoro Cyna P®

[Tonoxenus 4. 5 ct. 246 n u. 3 cr. 278 VIIK P®, npenocras-
JISIOIME TOCYAapCTBEHHOMY OOBHMHMTEIIIO MPABO XOIATalCTBO-
BaTh O BbI30BE B CyJ CBUJIETENIE 1 IONPAIIMBATh UX, U 4. 3 CT. 56
nanHoro Konekca, onpenensiomas Kpyr JIMI, KOTOpble HE MOTYT
OBITH JOTPOIICHBI B KAYECTBE CBHUICTENICH, He MCKJTIOYAIOT BO3-
MOHOCTb AOMPOCa JO3HABATEs U CJIeI0BaTeNsl, TPOBOAUBIIIMX



IIPeIBAPUTENILHOE PACCIIeIOBaHUE TIO YTOJIOBHOMY [IeJTy, B Kade-
CTBe CBUJETENICH, B TOM UHCiie 00 0OCTOSITEIbCTBAX MTPOM3BO/I-
CTBa OTJICJIbHBIX CJICJICTBEHHBIX W MHBIX MPOIECCYaTbHBIX JICH-
CTBUI.

Bmecte ¢ Tem 3TU MOJIOKEeHUs1, TTOAJIeKAIe IPUMEHEHUIO B
CHCTEMHOU CBSI3U C IPyTMMHU HOPMaMHU YTOJIOBHO-TIPOIIECCYaTb-
HOT'O 3aKOHOJIATEeNILCTBA, HE JIAI0T OCHOBAHUI paccCMaTpUBaTh UX
KaK MO3BOJISIIOIIME Cyly JONpAIIMBaTh JO3HABATEINS U ClIe/I0Ba-
TeJIsl O COfIEPKaHUM TOKa3aHWH, TaHHBIX B XOfe J0CYAeOHOro
MIPOM3BOICTBA TIOI03PEBAEMbIM HJTH OOBUHSIEMBIM, M KaK JIOITYC-
Kalolyie BO3MOXHOCTh BOCCTAHOBJICHUSI COIEP/KAHUST ITUX T10-
Ka3aHU# BOINpPEKM 3aKperieHHomy B 1. 1 4. 2 ct. 75 VIIK PO
MIPaBUITY, COTJIACHO KOTOPOMY TIOKa3aHUsI MOI03peBaeMoro, 00-
BUHSIEMOT0, JIaHHBIE B XOJIe JIOCY/IeOHOTO IMPOU3BOJICTBA TI0 YTO-
JIOBHOMY JIeJTy B OTCYTCTBHE 3allIUTHUKA U HE TIOATBEPKACHHbBIC
NI0/103PEBAEMbBIM, OOBHHSIEMBIM B CYJI€, OTHOCSTCS K HEAOMYCTH-
MBIM.

Hcmounuk cyoeonoit npakmuxu: Onpenenenve Koncrury-
rmonHoro Cyna P® ot 06.02.2004 Ne 44-O «Io xanobe rpax-
nanuHa JlembsiHenko B. H. Ha HapyIieHue ero KOHCTUTYITMOH-
HBIX MpaB MoJIokeHUsIMU ctateit 56, 246, 278 u 355 YIIK Pd».

Mecmo nyoaukayuu: CIIC KoncynprantlLmoc.
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=" ITosiyyeHue 006pa3noB
roJioca 0OBHHSIEMOT0 ONE€PATHBHBIM
IyTeM, CKPBITHO OT CaMUX
00BHHSIEMbIX 0€3 pa3bsICHEHUS UM
NnpolneccyaJbHbIX MPaB, He3aKOHHO

B «O0630pe 3akoHOIATeIbCTBA U CYICOHOM MPAKTUKHU 32 YeT-
BepThiil kKBapTas 2009 rona» (ytB. [loctanoBienuem I[lpe3unu-
yma BepxosHoro Cyna P® or 10 mapra 2010 ropa) npuseaeH
npuMep 0OOCHOBAHHOTO HCKJTIOUEHUS CYIOM W3 YKCIA JTOKa3a-
TEeJbCTB 3aKJIIOUEHUI (POHOCKOMMYECKHUX IKCIEPTU3, MOCKOIb-
Ky OpraHamMy Mpe/IBApUTESILHOTO CIIE/ICTBUSI HE BHITIOJIHEHBI HA/l-
nexanmmM oopasom TpedoBanus cr. 202 VIIK P®. B yacrtro-
CTH, 0Opa3Ipl TOJIOCOB OOBUHSEMBIX OBUTHA TIONyUYEHBI CKPHITHO
OT HUX, B OTCYTCTBUE UX 3aIlIIUTHUKOB, O€3 pa3bsICHEHWS UM IPO-
HeCCYaIbHBIX TPaB, Pe3y/IbTaThl POBEJEHHBIX 3arucen Oeces ¢
OOBUHSIEMbIMU ObLTH Cpa3y ke NepelaHbl I POU3BOCTBA (ho-
HOCKOMHUYECKUX KCIIEPTU3, UTO MPOTUBOPEUUT MOJIOKEHHUSIM CT.
cr. 47, 166 YIIK P®.

WznoxeHHas nos3uiivs nopjaepxuBaercsa U KoHCTUTYIHMOH-



HbiM Cynom P® (Onpenenenne Koncruryumonsnoro Cyna PO or
25 pepansa 2010 roga Ne 261-O-0). Bmecte ¢ TeM HykHO OTMe-
TTh, uTO YIIK P® nopsigok nomydeHust oOpasIoB 1Jisi CPaBHU-
TEJILHOTO MCCJIENOBAaHUS PEIVIAMEHTUPOBAH HE BIIOJIHE 3(PdeK-
TUBHO, TIOCKOJIBKY HE IPEelyCMaTpUBAET CUTYALlMU OTKA3a 3alH-
TEPECOBAHHOTO JIMIIA B MPEJOCTaBICHUH 00Pa3IOB.

Crnenyromum MpeLeaeHT He TONbKO JOMYCKAeT BO3MOXKHOCTD
HoJIy4yaTh 0OpasLipl Toj10ca BO BpPEMs JI0NPOCa, HO U IIPOBOJMTH
9KCIIEPTU3Y MO YKa3aHHBIM 00pasiiaM B OTCYTCTBHE MMCbMEHHO-
IO COIIACUs CBUAETENA (IIOTEPIIEBILIETO).

IIpaBoBas no3unusi Kouncrurynuonnoro Cyna P®

[Ipurosopom cyna rpaxaanus C. H. b. npu3HaH BUHOBHBIM B
COBEpILIEHUH ITPECTYIIEHUH, TPEJYCMOTPEHHBIX I1. «I» 4. 4 CT.
290, a takxke 4. 3 c1. 30 1 4. 3 cr. 159 YK P®. B ocHOBy 00-
BUHEHMSI HAapsIy C APYTMMHU JOKA3aTelIbCTBAMU OBUTH TONOXKe-
HBI Pe3YJIbTaThl CYIeOHOM (POHOCKOMMUYIECKON SKCIEPTU3HBI, ITPO-
BEJIEHHOM C UCTIOb30BaHKeM cBOOOAHOTO 0Opasia roioca C. H.
b., monmyuyeHHoOro ciefoBarenieM BO BpeMsl €ro Jorpoca B Kave-
CTBE CBUJECTEIA.

B cBoeil kanode B Koncrurynmonnsii Cyn P® C. H. b.
yTBepKJaeT, uTo 4. 4 cT. 195 «[lopsinok Ha3HaYeHus CyaeOHOM
skcnieptusbpl» YIIK PO He coorBercTByer cr. cT. 55 (4. 3) u 123
(4. 3) Koncrutynuu P®, nockonbKy no3BOMISAET IPOU3BOAUTS CY-
NeOHYI0 (POHOCKOITMYECKYIO IKCIIEPTU3Y B OTHOIIEHUU CBUETE-



Jis1 0e3 ero MICbMEHHOro corjiacus U 0e3 03HaKOMJIEHHS C I10-
CTAHOBJICHHEM O HA3HAYEHUU IKCIIEPTHU3BI.

Koncruryimonnsiid Cyn PO, nu3yunB nipeicTaB/IEHHbIE 3a51BU-
TEJIEM MaTepuasibl, HE HAXOAUT OCHOBAHUU ISl TIPUHATUS €r0
KaJoOwl K paccmotpennto. Cornacto 4. 4 cr. 195 VIIK PO cy-
neOHast SKCTIepPTU3a B OTHOIIEHUH TTOTEPIIEBINETO, 32 UCKITIOUe-
HUEM CJIy4yaeB, NPeAycMOTpeHHbIX M. 2, 4 u 5 cr. 196 3Toro
Konekca, a Tak:ke B OTHOIIEHUM CBUAETENS TPOU3BOIUTCS C UX
COIJIACHSI WJIU COTJIaCUS UX 3aKOHHBIX MPeCTaBUTENEH, KOTOPBIE
JAI0TCSs1 yKa3aHHBIMU JIMIIAMH B TUICbMEHHOM Bujie. Takum oOpa-
30M, JaHHAsl HOpMa MPsIMO HalpaBJieHa Ha 3allMTy MPaB y4yacT-
HUKOB YTOJIOBHOTO CYIONPOM3BOJICTBA, B OTHOIIEHUM KOTOPBIX
Ha3HAYaeTCs SKCIEePTU3a, a TOTOMY HE MOXET pacCMaTpPUBAThCS
KaK HapyIIakoIias paBa 3asBUTENIsI B 0003HAYCHHOM MM aCTieK-
Te.

Pazpeiiienue e Bompoca o ToM, MPOBOJMIIACH JIM KCIIePTH3A
B OTHOIIIEHUY 3asBUTEIISI JTMOO OOBEKTOM SKCIEPTHOTO UCCIIEI0-
BaHMS BBHICTYNAIN KaKWe-TMO0 MaTepuasbHbIe MPeMeTh, Tpe-
OyeT O1leHKU (paKTUIECKUX OOCTOSITEIIbCTB JIefia M He OTHOCUTCS
Kk komnereHmu Koncruryimonnoro Cyna P®.

Hcemounuk cyoeonoii npakmuku: Onpenenenvie Koncrury-
oHHoro Cyma P® or 22.03.2012 Ne 589-0O-O «O06 otkaze B
MPUHATUUA K PAaCCMOTPEHUIO kaJloObl TpakaaHuHa boropoauii-
koro C. H. Ha HapyIlleHre ero KOHCTUTYIIMOHHBIX MpaB 4. 4 CT.
195 VIIK P®».

Mecmo nyoauxayuu: CIIC KoncynprantlLmoc.
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—— = 4IBKa c NOBUHHOM, JaHHAS B
OTCYTCTBHE 3aIHTHHKA, HE MOKeT ObITh
NPU3HAHA JOMYCTUMbIM J10KA3aTeJdbCTBOM

fIBKa ¢ TOBUHHOM sIBJsIeTCS (POPMAJIBHOM COCTaBJISIONIECH
OOJIBIIIMHCTBA YTOJIOBHBIX jefa. [1o MHEHUIO COTPYIHUKOB TIO-
JIMIIMH, OHA CTYKUT 3aJI0TOM TOTO, YTO OOBUHSIEMBIN BIIOCIIE/I-
CTBUM HE CMOXET OTKa3aTbCsl OT MPU3HATE/IbHBIX MOKA3aHUI 1
JIOKa3aTh HeTOOPOBOJILHOCTh TAaHHOM sBKU. HecMoTpsi Ha pa3b-
sicienus1 KoncrurynmonHoro Cyna P®, B cymax cioxuiach no-
pOYHasi MPaKkTHKa, B COOTBETCTBUU C KOTOPOM sIBKA C TIOBUHHOM
paccMaTpUBaAETCs B KAYECTBE JI0KA3ATEIbCTBA BUHBI IAKE B TOM
cllyyae, €cM OHa JIaHa B OTCYTCTBHE 3allIMTHUKA, BEllb B HOP-
Max YIIK P®, nocBsieHHbIX SIBKE C TOBUHHOM, HE TOBOPUTCS
0 HEOOXOAMMOCTH €ro IMPUCYTCTBUS B JAHHOM ITPOLIECCYaIbHOM
aeictBrd. TeM caMbIM UTHOPUPYIOTCS OOIIHE MONTOKEHHUS CT. 75
VIIK P® 0 HetormyCcTUMOCTH TTOKa3aHUH MO03pEeBaeMoro u 00-
BUHSIEMOTO, JIAHHBIX B OTCYTCTBME 3aiuTHUKa. Kpome Toro, pa-
Hee BepxoBubiii Cyn P® ykas3biBan Ha TO, UTO B 3aKOHE OTCYT-
CTBYET OOSI3aHHOCTH Pa3bsCHEHUs JIMILY, JAIONIeMy SIBKY C I0-
BUHHOM, U nosioxkeHuud cT. 51 Koncruryium PO (Ilocranoine-



Hue Ilpesnguyma BepxoBHoro Cyna P® or 4 wrona 2000 r. //
bromnerens BepxosHoro Cyna P®. 2001. Ne 3).

[TosTomy HOBBIH cyneOHbIN MpetieaeHT BepxoBHoro Cyna PO,
0e3yCJIOBHO, UMEET «PEBOJTIOIIMOHHOE» 3HAUEHHE.

IIpaBoBas no3unusi Koucrurynuonnoro Cyna P®

VIIK P® He comepikar MOJOXEHUHN, OCBOOOKAAIONINX CYII,
IIPOKYPOPA, CIIEIOBATENISI U TOZHABATEIS OT 00S3aHHOCTH HUCCJIe-
JIOBaTh JIOBOJIBI TIOI03PEBAEMOro, OOBHHSAEMOIO O NMPU3HAHUH
TEX WJIM UHBIX IOKA3aTeIbCTB HE UMEIOIIUMHU I0PUIMYECKOUN CU-
JIbl ¥ TIPY BO3HUKHOBEHUU COMHEHUM B JIOIYCTUMOCTH WU JI0-
CTOBEPHOCTH 3TUX JOKA3aTEIbCTB — OTBEPrHYTh UX B COOTBET-
cTBUM ¢ TpeboBaHUsIMU CT. cT. 49 (4. 3) u 50 (4. 2) Koncru-
tyuuu PO (onpenenenuss Koncruryimonnoro Cyaa P® or 14
utonsi 2011 roga Ne 955-0-0, ot 20 okts106pst 2011 roma Ne 1423-
0O-O, ot 22 mapra 2012 roga Ne 430-O-0O, or 11 mas 2012 roga
Ne 814-O u gp.).

Cratps 142 VIIK P®, ycranapnuBaomias nopsaoK MPUHS-
THS1 3a51BJICHUS O SIBKE C IOBUHHOM, TAKKE HE COIEPIKUT MOJIOKE-
HUIA, KOTOPBIE IPOTUBOPEUMIIA Ob HOPMaM YTOJIOBHO-TIPOLIECCY-
QJIbHOTO 3aKOHA, 3aKPETUISIIOITNM MOPSIIOK JOKA3bIBAHUS 1O YTO-
JIOBHBIM JIeJIaM, B TOM uucie cT. 75 ganHoro Koxgekca, u orme-
HsUTM ObI 00513aTeIbHOCTD VX COOJTIOAEHUS TP OTJIAINIEHUH B XO-
e cy1IeOHOTO CIIe/ICTBUS TaKoTo 3asiBieHus (Onpenenenue Kon-
crutyuroHHoro Cyna P® ot 14 okts6ps 2004 rona Ne 326-0).



Hcemounuk cyoeonoii npakmuku: Onpenenenvie Koncrury-
oHHOTo Cyna P® ot 18.10.2012 Ne 1901-0 «O06 oTkaze B npu-
HATUM K pacCMOTpeHuIo kanoosl rpaxaanuHa Kymesa C. A. Ha
HapyllIeHWe ero KOHCTUTYLIMOHHBIX MpaB yacTeio 3 cT. 7, cT. 17,
m 1.49. 2 ct. 75, c1. 88 11 142 VIIK P®».

Mecmo nyoauxayuu: CIIC KoncynprantlLmoc.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

I". u M. ocyk/ieHbl, B TOM YHCJIe 32 YOUICTBO, COMPSIKEHHOE
¢ pa300oeM, COBEpILIEHHOE I'PYIIION JIUILL 110 IPeIBAPUTEILHOMY
croBopy. B kauectBe nokazaresnbcTtBa BUHOBHOCTH [ 1 M. cyn
NIEPBOM MHCTAHIIMU COCJIAJICA HA MX SBKU C MOBUHHOM. COrIacCHO
TpeboBanuam 4. 11 cr. 144 VIIK P® nunam, ydactByionmm B
IPOM3BOJCTBE MPOLIECCYaTbHbIX JEUCTBUI ITPU MPOBEPKE CO00-
IIEHNS O MIPECTYIUIEHUH, PAa3bsCHSIOTCS MX MpaBa U 00s3aHHO-
cru, npexycmotperabie YIIK P®, u obecrieunBaercst BO3MOX-
HOCTb OCYILIECTBJIEHUS STUX MPaB B TOM YaCTH, B KOTOPOI Mpo-
W3BOJMMBIE IIPOLIECCYaJIbHbIE JEUCTBUS M NPUHUMAEMBIE IPO-
LieCCyaJIbHbIE PEIIEHNs 3aTParuBal0T UX MUHTEPECH, B TOM YHC-
JIe pa3bACHSIOTCA MpaBa HE CBUAETEIbCTBOBATh MPOTUB CAMOIO
ceOs1, MOJIb30BaThCs YCIYraMU aIBOKaTa. YKa3aHHbIE BbIILIE TPe-
OOBaHUS YTOJIOBHO-IIPOLIECCYAIBHOTO 3aKOHA NP 0(hOPMIIEHUH
3asIBJICHUH O sIBKE C TIOBMHHOW He COOJTIOZIEHBI, IIOCKOJTBKY TTpaBa
I'. 1 M. He ObLTH pa3bSICHEHBI, SIBKH C IOBUHHOW JAHBI OCYXK/ICH-
HBIMU B OTCYTCTBHE 3allIMTHUKOB. B cyneGHOM 3acenannu conep-



JKaHUE SIBOK C TOBUHHOW OCYKIEHHBIMU HE MOITBEPKIEHO.

Me:xnay tem B coorBercTBuM C 4. 12 cr. 144 VIIK P® nony-
YEeHHBIE B XOJIe TIPOBEPKU COOOIICHUS O MPECTYIUICHUH CBeJe-
HUSI MOTYT OBITh MCIOJIb30BaHbl B KAUECTBE JIOKA3aTebCTB MPU
YCJIOBUM COOMIONEHU S ToIoKeHui cT. cT. 75 u 89 VIIK PO.

Hcemounuk cyoeonott npakmuku: Onpeneneave CyneOHOM
KOJUIETMM IO YyrojoBHbIM jenaM BepxoBHoro Cyma P® or
22.062017 Ne 127-AIlV17-6.

Mecmo nyoauxayuu: bronnerenb BepxoBnoro Cyma P®.
2018. Ne 6.

— HccaeaqoBaHue
Ha noJsurpadpe sABJIsAETCA
HeI0IyCTUMBIM J10Ka3aTeJIbCTBOM

Pe3ynbTaThl uccaenoBaHuil Ha noaurpadge B HacTosiIee Bpe-
MsI He MPU3HAIOTCSI B KayecTBe JOKa3aTeibCcTB. Tem He meHee
CJIEICTBEHHbIE OpraHbl MHOT/A MPHUOOINAIOT YKa3aHHBIE JOKY-
MEHTBI K MaTepHajiaM Jiejia C 11eJIbI0 HeMpOIIeCCyaIbHOTO BO3/IEeH-
cTBUs Ha cyeit. Kpome Toro, BcTpevarotcsi cirydau, KOrjia Ha Oc-
HOBe noJurpada mpoBoAUTCS CyAeOHO-TICUXO(U3UOIOTHYECKAs
9KCMIEPTU3a C BOIIPOCAMU O TOM, OKa3bIBAJIOCh JIM HA OOBUHSIEMO-



0 Kakoe-J1100 BO3JEUCTBHE MTPU Jaue UM MTPU3HATEIbHBIX MTOKA-
3aHMM, pacroiaraer Ju OH MH(popMalen 0 COBEPIIEHHOM IMpe-
CTYIUICHUH. YKa3aHHBIC SKCIIEPTU3bl TAKXkKe HE MOTYT OBbITh I10-
JIO)XEeHbl B OCHOBY MPUTOBOPA, HECMOTPS Ha TO, 4TO (pOpPMaIbHO
3aKJIIOYEHHE FKCIIePTa 10 3aKOHY SIBJISIETCS I0KA3aTEIbCTBOM.
TeM He MeHee NPUBEEHHBIN Jajee MpeLeieHT, M0 HalleMy
MHEHMIO, He IOJI’KEH OTPaHUYMBATh ITPABO 3AIUTHI HA UCTIOTb30-
BaHue nosurpacda npu JOKa3bIBAHUM HEBUHOBHOCTH MOA3AIIUT-
HOT'0, TIOCKOJIbKY TIO 3aKOHY BCE HEYCTPaHHMbIe COMHEHUSI B BU-
HOBHOCTH OOBUHSIEMOTO JIOJIKHBI TOJTKOBATBCS B €T0 TOJTb3Y.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

CynebHas KoJJIerusi UICKJII0UMIIa CChUIKY U3 IPUTOBOPA Ha KC-
TNI0JIb30BaHUE 3aKJIIOYEHNH TI0 pe3yJIbTaTaM IIPOBEJEHHBIX B XO/IE
IPEABAPUTENILHOTO CIIEACTBUSA ICUXO(PU3UOIOTUYECKHUX IKCTIEP-
TU3, IIPA KOTOPBIX UccaeaoBauch nokasanud b. u IIl., B kaue-
CTBE J0KAa3aTesIbCTB, yKa3aja, YTO TAKUE 3aKJIIOUEHUsI HE COOT-
BETCTBYIOT TPeOOBaHUsSM, MPEAbSABISEMBIM YrOJOBHO-TIPOLIEC-
CYQJIbHBIM 3aKOHOM K 3aKJIIOUYEHUSAM IKCIEPTOB, U TAKOIO pona
WCCIIeIOBAHN S, UMEIOIIE CBOEW IEJbI0 BRIPAOOTKY M MPOBEp-
Ky CJIEICTBEHHBIX BEPCUM, HE OTHOCATCS K JI0KA3aTeJIbCTBAM CO-
racHo ct. 74 VIIK P®.

Hcmounuk cyoeonoii npaxmuku: Ornpenenenve Ne 34-
0O12-12 // O630p KaccanmoHHo# mpakTuku CyaeOHON KOJUIEruu
1o yrosioBHsIM Jesiam BepxosrHoro Cyna P® 3a 2-e nonyroaue



2012 roga.
Mecmo nyéoauxauyuu: bronnerens BepxoHoro Cyma P®.
2013. Ne 7.



1.3. Bo30y:k1eHue yroJJoBHOIro JeJia

= 3aKOH He COJeP:KUT HOPM,
MO3BOJISIIONNX NMPUBJIEKATDH JHIO
B KavyecTBe M0/103peBaeMoro ujiu
00BHHSIEMOI0, 4 TaK:Ke H3MEHSATDh H
JOMOJIHATH paHee MpeabABJIEHHOE
00OBHHEHHE C COBepIIeHHEM JHUI[OM
NpeCcTyILIeHHsl, 10 IPU3HAKaM KOTOPOro
YIroJIOBHOE J1€JI0 He BO30Y:K/1aJ0Ch

KoncrurynmonusiM Cynom P® B psiie CBOMX MOCTAHOBJICHU
(ot 14.01.2000 Ne 1-I1, ot 23.03.1999 Ne 5-IT u ot 27.06.2000
Ne 11-IT Onpenenenue ot 23.12.2014 Ne 3008-0O) ccpopmynupo-
BaHbI MPABOBBIE TIO3UITUH, COTJIACHO KOTOPBIM CTa/IusI BO30YXKIe-
HUS YTOJIOBHOTO Jie1a oOsi3atesibHa. [10CKOIbKY aKTOM BO30YX-
JIeHU 1 YTOJIIOBHOTO JieJ1a HAaUMHAeTCs MyOIMYHOE YTOJIOBHOE Ipe-
clieloBaHUe OT MUMEHU rOCyJapCcTBa, 3TO BiieYeT HEOOXOIUMOCTb



oOecrieueHus TpaBa Ha 3allUTY JIMIA, B OTHOIIEHUH KOTOPOTO
OCYIIECTRIISIETCS] OOBUHUTEIbHAS JIeATENTLHOCTD. K coxanenuio,
Ha MPaKTUKe HAPYIIEHUS 3TOTO MPaBWia He €MHUYHBI, & UX BbI-
SIBJIGHUE TIPUBOJUT K OIPABIaHUIO TIOACYAMMOTO.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

YronosHoe zeno Osu10 Bo30yxaeHo 11 urons 2008 roma mo
npu3HaKam coBepiiieHus O. mpecTyIieHusl, TPeyCMOTPEHHOTO
. «r>» 4. 4 c1. 290 YK P®, nocne yero B TOT ke JIEHb B paMKax
JAHHOTO YTOJIOBHOT'O Jiejla B €ero JoMe ObLT MPOu3BesieH OObICK,
BO BpeMsi KOTOPOrO OH BbIJaJl MUCTOJIET C MATPOHAMHU K HEMY,
OXOTHUYbE OPYKHe U OOETIPUIIachl K HEMY.

[To dakTy BbIIaUM OPYXUS U OOCTIPUTIACOB CBOEBPEMEHHO He
MIPUHSTO TMPOoLIeCcCyaIbHOro perienus, u 17 uonsa 2008 rona emy
OBbLIO MPEIBSBIEHO OOBUHEHHME TIO MII. «a», «I» 4. 4 cT. 290 YK
P®, o kKoTopoii 1 BO30YKJIEHO yrOJIOBHOE AEJIO.

Tonbko 22 nroinsa 2009 roma ObUIO BEIHECEHO HOBOE ITOCTAHOB-
JeHue o npusiiedeHny P. B KayecTBe OOBUHSAEMOrO 10 4. 1 CT.
290 VK P®, 1. «r» 4. 4 ¢1. 290 YK PO n u. 1 cr. 222 YK PO,
xotsi o 4. 1 c1. 222 YK P® yronoBHoe aeno He BO30YyKAaI0Ch,
HECMOTpSI Ha TO, YTO OOBUHEHHE M0 YKa3aHHOM CTaThe He SIBJIs-
€TCs1 COCTaBHOM 4acTbio 0OBUHEHUs1 P. B NONTyUeHUN B3STOK.

Ha ocHoBaHMM BepAUKTa MPUCSKHBIX 3acenateneit d. ornpas-
JaH 32 OTCYTCTBMEM COOBITHSI TIPeCTyIUleHusl. B oTHoIeHun
HE3aKOHHOTO TPUOOpETeHUsI M XpaHEeHHsI OOENpUIIacOoB BBIHE-



CeH OOBMHMTEJIbHBII BEPAMKT, & HA €0 OCHOBE IOCTAHOBJIEH
OOBHHUTENIBHBIN TIPUTOBOP, KOTOPBIA SIBIISIETCS HE3aKOHHBIM M
HEOOOCHOBAHHBIM BBUJ1y CYILECTBEHHBIX HAPYILIEHUW YTrOJIOB-
HO-TIPOLIECCYAJIBHOTO 3aKOHA.

[Tpu paccMOTpeHMH JAHHOTO BOITPOCA B ONPEAIEIEHUAX, B TOM
gucine ot 21 okrsaopsa 2008 roma Ne 600-O-0O, Konctutynmon-
Hb1i Cyn P® copmynmpoBai npaBoBble MO3ULINAN, COITIACHO KO-
TOPBIM CTa/1Ms1 BO30YKAEHHS YTOJIOBHOIO JieNa sIBjsieTcs 00s13a-
TEJIbHOM, OHA OOECTeunBaeT MpolecCyaibHble MpaBa IrpakaaH,
B TOM YHWCJIE W IIPABO Ha 3aLUTY, MPU 3TOM yKas3aj, YTO yro-
JIOBHO-TIPOLIECCYAJIBHBIA 3aKOH HE COAEPKUT HOPM, MO3BOJISAIO-
IIMX MPUBJIEKATh JIMLIO B KQUECTBE MOJ03PEBAEMOro UM OOBU-
HSIEMOTI'0, a TaKKe U3MEHATh U JIOTIOJHATh PAHEE MPENbsBIICH-
HOe OOBMHEHHE C COBEPIIIEHNEM JIMIIOM MPECTYIUICHHS, TI0 TIPH-
3HaKaM KOTOPOTrO YrOJIOBHOE JIEJIO0 He BO30Y:KAAJIOCh, 32 UCKJIIO-
YEeHHEM CJTy4aeB, KOIia OHO SIBJISIETCS] COCTAaBHOM YaCThIO COOBI-
THS IPECTYIUIEHNU ], 32 KOTOPOE JIMLIO MIOIBEPraeTCs YTOJIOBHOMY
IIPECIIEJOBAHUIO.

Hcemounuk cyoeonott npakmuku: Onpenencave CyneOHOM
KOJUIETMM 10 yrojioBHeIM JenaMm BepxoBHoro Cyma P® or
24.042013 Ne 5-113-31CII.

Mecmo nyoauxauyuu: bronnerens BepxoHoro Cyma P®.
2013. Ne 11.

AHaJIOTUYHbBIA CyIeOHBIA MPELEICHT UMET MECTO B CBS3U C
TEeM, UTO YTOJIOBHOE /IeJI0 ObLIIO BO30Yk/ICHO JIUIIIb B OTHOIIICHUN



OJIHOTO U3 UCTIOIHUTENIeN MPECTYIIICHUSI.

Hcemounuk cyoeonott npakmuku: Onpeneneave CyneOHOM
KOJUIETMM 10 yrojioBHeIM JiesiaM BepxoBnoro Cyma P® or
19.12.2013 Ne 60-113-3.

Mecmo nyoauxayuu: bionnerenr BepxoBHoro Cymna PO®.
2014. Ne 8.

— HaJunyne HeOTMEHEeHHOI0
MOCTAHOBJIEHHA 00 0TKa3e B BO30Y:K/1eHUH
YroJIOBHOTIO JieJia 0 ToMy ke (pakTy
B OTHOLIEHHUH TOTO Ke JHUIA SBJISIETCS
OCHOBaHMEM ISl IPeKPaIieHus!
YroJIOBHOTIO /1eJia, a I0Ka3aTeJbCTBa,
MoJIy4eHHbI€ ¢ HApPyIIeHHeM TPeOoBaHMil
VIIK P®, aBasiioTcs HeOIMYCTUMbIMHU

Ha npakTuke BcTpeyaeTcsi CUTYyallus, KOTria K YTOJIOBHOM OT-
BETCTBEHHOCTH TPUBJIEKAETCS JIUIO MPU HATUYUKA HEOTMEHEH-
HOT'O TIOCTaHOBJIEHUS 00 OTKa3e B BO30YKIEHUH YTOJIOBHOTO Jie-
Jla IO OIHUM U TeM *ke ¢pakTaMm. Takoe BO3ZMOKHO, HalpuMep,



KOTrJa MpoBepKa 1Mo (PakTy COBEPIIeHUS MPeCTyIUIEHUs TTPOBO-
JWJIach B OIHOM TeppUTOpHasibHOM noapasaenenud OB, a ne-
JI0 OO BO30YKIEHO B APYTOM.

B moeii mpakTrke ObLT ClTydail, Korjaa rmocjiae cOoOIeHus Cy-
Iy “H(OpMAaIvy 0 HAJIMYMKA HEOTMEHEHHOTO IIOCTaHOBJICHUS 00
OTKa3e B BO30YX/JCHUU YrOJIOBHOTO JIejia M0 XOIATalCTBY TOCY-
JapCTBEHHOTO OOBUHMTEIS K JeJTy ObUIO TPUOOIIIEHO MOCTAaHOB-
JieHre 00 OTMEHe YKa3aHHOTO IMOCTAHOBJICHUSI, IPH TOM OHO,
BEpOsITHEE BCETO, OBbIJIO BHIHECEHO «3agHUM» yucioM. OO 3Tom
CBUJIETEJILCTBOBAJ TOT (DAKT, UTO MOCJIE OTMEHBI TOCTAHOBJICHU S
00 oTKa3e B BO30YX/JICHUM YTOJIOBHOTO JIeJia U HallpaBJICHHH Ma-
TEpUAJIOB B OT/IEJT TIOJIUIIMY JIS1 TOTIOJTHUTETBHOW MPOBEPKH (00
9TOM UMEJKCh 3alMCU B PErMCTPAIIMOHHBIX KHUTAX) HA TPOTSI-
JKEHUH HECKOJIBKUX JIeT Ha JaTy CyaeOHOro 3aceiaHusl HUKaKUX
JIOTIOJTHUTENILHBIX MPOBEPOK HE MPOBOUIIOCH, MATEPUATTBI HUKO-
My HE OTHUCHIBAIMCh. B pesysbrate mosiBiieHUs B Jiejie HOBBIX
JOKYMEHTOB Cy/1 BBIHEC OOBUHUTEITLHBIN TIPUTOBOP.

IIpaBoBas no3unus Bepxosnoro Cyga P®

OOpaTUBIIACH C HAI30PHOM ka1000i O MEePecMOTPe COCTO-
SIBILIMXCSl B OTHOIIEHUM Hee CyAEeOHbIX PEIICHUd, OCYkKIeHHAs
Ipe/ICTaBUIa JOKYMEHTbI, U3 KOTOPbIX CJEAyeT, YTo 9 HosA0ps
2009 roga B KHHTe y4eTa COOOLIEHHI O MPECTYIUICHUsIX YIIpaB-
JIeHUsI BHYTPeHHUX jiea 1o r. CanaBaTy 3aperucTpupoBaHoO 00-
panieHue KOJUIEKTUBA JeTCKoro Joma r. CanasaTra B OTHOLLIEHUN



JMPEKTOpa JEeTCKOro jioMa b., «koTopas 370ynorpediser ciy-
KeOHBIM TIOJIOKeHneM» . [1o pe3ybpraTtaM npoBepKy 0OparieHust
OBbLIO BHIHECEHO TIOCTAHOBJIEHHE 00 OTKa3e B BO30YkKJIEHUH yro-
JIOBHOTO Jejia B oTHoIleHnu b. Ha ocHoBanuu 1. 2 4. 1 cr. 24
VIIK P® 3a orcyTcTBHEM COCTaBA MPECTYILICHUS.
CrnenoBatenieM MEXKPalOHHOIO CJEICTBEHHOrO OTAENa ClIe/l-
CTBeHHOTO yrpapyieHus1 CieacreeHHoro komurteta PO mpu mpo-
kypatype P® no Pecriyonuke Bamkoprocran 30 saBaps 2010
rofa Bo30y:K/IeHbI YTOJIOBHBIE JIENIa, 3aTeM COSAMHEHHBIE B OJTHO
MPOU3BOJICTBO, B OTHOIIIEHUU b. M0 Mpu3HAKaM MpPecTyIUIeHUs,
npeaycMoTpeHHoro 4. 1 ct. 285 YK P®. Ilockonbky B Matepu-
ajax OTCYTCTBYIOT CBeJieHHsI 00 OTMEHe MOCTAHOBJIEHUsS 00 OT-
Ka3e B BO30YkKJIEHUU YTOJIOBHOTO Jeia ot 8 aekadps 2009 roxa,
a caM OTKa3HOU MaTepuasl He HaliIeH, He MPe/ICTaBJIeHbI JaHHbIe
00 u3Benienuu b. 06 oTMeHe nocraHoBieHus oT 8 nekadpst 2009
rofa, Mpe3uuyM CyJia Ipuires K 000CHOBaHHOMY BBIBOAY O TOM,
YTO MOCTAHOBJIEHHE 00 OTKa3e B BO30Y:KJIEHUH YTOJIOBHOTO Jiesa
He OBUI0 OTMEHEHO B YCTAaHOBJICHHOM 3aKOHOM TIOPSIIKE.
Takum 06pa3zom, MpaBUIbLHBIMU MPU3HAHBI BBIBOJIBI CY/1a HAI-
30PHOU MHCTAHIMK O TOM, YTO YTOJIOBHOE JIEJIO B OTHOIIIEHUH b.
OBbLIIO BO30YXK/IEHO M BCE JOKA3aTeIbCTBA M0 TAHHOMY JIeNTy Obl-
JIV TIOJTyY€HbI TPY HAIMIUYA HEOTMEHEHHOTO TIOCTAHOBJICHUSI 00
OTKa3e B BO30YK/IEHUH YroJOBHOIO Jiea Mo ToMY ke (pakTy B
OTHOIIEHUH TOTO K€ JIULIA, YTO SABJISIIOCHh OOCTOSATEILCTBOM, HC-
KJIIOYAIOIUM BO3MOXHOCTb TIOCTAHOBJIEHUSI CYJIOM ITPUTOBOPA.
Bmecre ¢ Tem mpesuamym BepxoBHoro Cyma PecryOmmkm



BamkoprocTaH, 0O0CHOBAHHO COCJIABIIMCH HA TOJIOKEHUS, CO-
gepxammecsa BIL S 4. 1 cr. 27 mu. 1 cr. 75 YIIK P®, coracHo
KOTOPBIM HaJIM4Yle HEOTMEHEHHOIO MIOCTAaHOBJIEHUs 00 OTKa3e B
BO30YKJIEHUHM YTOJIOBHOTO JIeJIa TI0 TOMY ke (PpaKkTy B OTHOIIEHUU
TOr'O e JIMIA SIBJISIETCS. OCHOBAHUEM J|1s1 TPEKpaIlieHUs YTOJIOB-
HOTI'O JIeJ1a, a JOKA3aTeIbCTBA, OTYYEHHBIE C HAPYLIEHUEM Tpe-
6oBanuii YIIK PO, sBasi0TCs HEIONYCTUMBIMU, HE UMEIOT I0pU-
JMYECKON CUJIBI M HE MOTYT OBbITh TIOJIOKEHBI B OCHOBY OOBHHE-
HUs1, TEM HE MEHEe JIeJI0 He MTPEeKpaTuJl, a HalpaBui ero MpoKy-
POpY /1 yCTPAHEHU S MPENATCTBUM €r0 PACCMOTPEHUS CYIOM.

B cBs3u ¢ uznoxkeHHsiM CyaeOHasi KOJUIErusi Mo yroJIOBHbIM
nenam BepxoHoro Cyna P® ormeHWsIa NOCTaHOBJIEHUE MPE3U-
JMyMa cyJa B OTHOILIeHUU b. B yacTu HamnpapjieHUs yTOJIOBHOTO
JeJia POKYPOpY 1 YCTPAHEHU S IPEIATCTBUM €r0 PacCMOTpe-
HUS CYJIOM M IpeKpaTuja yroJoBHOE JIeJI0 B oTHouleHnu b. Ha
ocHoBaHuu 1. 5 4. 1 c1. 27 VIIK P®.

Hcemounuk cyoeonoit npakmuku: Onpenenenve CyneOHOM
KOJUIETMM IO yrosjoBHeIM jenaM BepxosHoro Cyma P® or
07.08.2013 Ne 49-1T113-38.

Mecmo nyoauxauyuu: bionnerenr BepxoBHoro Cyma P®.
2014. Ne 2.



1.4. IlpenBapuTebHOE pacciae0BaHHue

=3 CTopoHe 3alUTHI HE MOKeT ObITh
0TKa3aHO B MIPOU3BO/ICTBE CJ€eJICTBEHHbIX
el CTBHIl, €CJIH 00CTOATEIbCTBA,
00 yCTaHOBJIEHHH KOTOPBIX OHA
X0/1aTaliCTBYeT, HMEIT 3HAYEeHH e
JIJIs KOHKPETHOI0 YroJIOBHOIO JieJia

Cornacho ct1. 86 YIIK P® cTropoHa 3anuThl BlipaBe camoCTO-
ATEJIBHO COOMPATh U MPEACTABIIATH JOKa3aTeabcTBa. Ho Ha mpak-
THKE CJIEIOBATEIA OUYE€Hb YaCTO OTKA3bIBAIOT B BHI3OBE CBUJIETE-
JIel 3allUThl, B HA3HAYEHUH SKCIIEPTU3bI, B IPOBEIEHUH PYTUX
CJIEACTBEHHBIX JIEMCTBUU IO XOJATAUCTBY 3alIUThI. B 3101 CBsA3M
3aIMTHUKAM MPU COCTABJIEHMH COOTBETCTBYIOIIMX XOAATalCTB
1 Kayod 1esiecoo0pa3HO CChUIATHCS Ha CIIEAYIONIYIO TTPABOBYIO
MO3ULIMIO.



IIpaBoBas no3unusi Koncrurynuonnoro Cyna P®

YronoBHO-IIpoIeCcCyanbHBIN 3aKOH UCKTI0OYAET BO3ZMOKHOCTb
MPOU3BOJILHOTO OTKa3a JIOJKHOCTHBIM JIMIIOM WJIA OPraHoM,
OCYIIECTBJISIONIUM MPEABAPUTEIBHOE PACCIIEJOBAHUE, KAK B TO-
JIly4YEHUU JI0Ka3aTesIbCTB, O KOTOPBIX XOAATACTBYET CTOPOHA 3a-
IIUTHI, TAK U B IPUOOIIEHUH MPEICTABICHHBIX €10 I0KA3aTe/IbCTB
K Marepuajiam yrosoBHoro geina. Ilo cmbicity comepxaimxcst B
VIIK P® HOpMaTUBHBIX NPEANMCAHAN B UX B3AUMOCBS3HU C IO-
JIO)KEHUSAMMU CT. CT. 45, 46 (4. 1), 50 (u. 2) u 123 (4. 3) KoHcru-
Tyuuu P®, Takoi 0TKa3 BO3MOXKEH JIMILb B CITy4asix, KOrja cooT-
BETCTBYIOILIEE JI0KA3aTEIbCTBO HE UMEET OTHOLIEHUS K yrOJIOB-
HOMY JIeJTy, TI0 KOTOPOMY BeZIeTCsI pacciie/ioBaHue, U He CIIOCO0-
HO TIOTBEPKAaTh HAIMYUE WA OTCYTCTBUE COOBITHS MPECTYII-
JIEHW 1, BAHOBHOCTb WJIM HEBUHOBHOCTb JIMLIA B €TI0 COBEPILICHUU,
WHbIe 0OCTOATENTHCTBA, TOJICKAIIIE YCTAHOBJICHUIO TIPU IPOU3-
BOJICTBE MO YIOJIOBHOMY JIeNTy, KOIJa JI0OKa3aTelbCTBO, KaK HE
COOTBETCTBYIOIIIEE TPEOOBAHUSIM 3aKOHA, SIBJISIETCS HEJOIYCTH-
MBIM JINOO KOTIa OOCTOSITEILCTBA, KOTOPbIe TTPU3BAHO MOATBEP-
JUTh YKa3aHHOE B XOJATAKWCTBE CTOPOHBI IOKA3aTENbCTBO, yXKe
YCTaHOBJIEHBI HA OCHOBE JIOCTATOYHOM COBOKYITHOCTH JIPYTHX JO-
Ka3aTeJIbCTB, B CBSI3U C YE€M HCCJIEJOBAHUE €IIIe OHOTO JI0Ka3a-
TEJIbCTBA C TIO3ULIMI MTPUHIUIA PA3yMHOCTH OKa3bIBa€TCsI N30bI-
TouHbIM. [IprHMMaeMoe Mpu 3TOM pelIeHre BO BCAKOM CITy4ae
JOJDKHO OBITh OOOCHOBAHO CCHUTKAMHU Ha KOHKPETHBIE JTOBOIIbI,



MIO/ITBEPXK JAOIIME HEPUEMJIEMOCTh JJ0Ka3aTeIbCTBa, 00 UCTpe-
OOBaHMY ¥ UCCIIEIOBAHNU KOTOPOTO 3asIBJISIET CTOPOHA 3AIIUTHI.
Hcmounuk cyoeonoit npaxkmuxu: Onpenenenue KoHncrury-
rmonHoro Cyna P® ot 21.12.2004 Ne 467-0O «Ilo xanode rpax-
nanuHa [Iatanayka I1. E. Ha Hapy1eHue ero KOHCTUTYHIMOHHBIX
npaB nosnoxeHusmMu crareit 46, 86 u 161 YIIK PD».
Mecmo nyoaukauyuu: CIIC KoncynprantlLmoc.

—éf‘_&

=3 I'pakJaHUHY HE MOKET ObITH
O0TKA3aHO B NIpaBe 3HAKOMHUTbCSI
¢ MaTepuajJamMM MPOKYPOPCKUX
NPOBEPOK U XOAaTANCTB CJeJ0BaTeas

B VIIK P® n0 cux nop OTCyTCTBYET perjiaMeHTalus MpaBo-
BOIO craryca 3assuteiis. Beipaxennasa Koncrutyunonasm Cy-
JoM P® npaBoBas nosuuys O INpaBe 3asBUTENs 3HAKOMUTHCS
C MarepuajlaMu MPOBEPOK, KOTOPOE IMPOU3BOAHO OT KOHCTUTY-
LIMOHHOTI'O IpaBa Ha MH(OPMALMIO, YACTUYHO U3MEHWIIA CUTYa-
1110, TAK KaK yKa3aHHbIE MOJIOKEHUsI HAILLIM OTPak€HUE B Be-
JOMCTBEHHBIX HOPMATHBHBIX akTax. OIHAKO B HACTOSIIEE Bpe-
MsI YaCTO MOHO BCTPETUTb OTKa3bl IPOKYPOPOB MPEIOCTABUTh



3asIBUTENISIM BO3MOXKHOCTh O3HAKOMUTBCSI C MaTepyallaMH Ipo-
BEPKH C HCIOJIb30BAHUEM TEXHUYECKHUX CPENICTB, KOMTMPOBAHUS
JOKYMEHTOB T10 TeM OCHOBaHMSAM, UTO JICHCTBYIOIIEe 3aKOHO/A-
TEJIbCTBO TAKOM BO3MOKHOCTH HE TIpelyCMaTpUBaeT.

TecHO CBsI3aHO ¢ M3JI0XKEHHBIMU BBIIIE BOIIPOCAMH ITPAaBO 00-
BUHSIEMOT'O U €T0 3aIIMTHUKA Ha O3HAKOMJICHUE C MaTepUaIaMH,
IIpe/ICTaBJICHHBIMU B CyJI B 0OOCHOBaHUE XOaTaliCTBa 00 apecte
WY TIPOJIJICHUM CPOKa COfIEpKaHusI ol cTpaxker. B HacTosiee
BpeMsl yKazaHHOe MpaBo npusHaHo KoHcrurynmonusiv Cynom
P®, u ero peanu3anusi Ha TPaKTUKE OOBIYHO HE BHI3BIBACT TPY/I-
HocTedl. XOTs aJIBOKaThl OOBIYHO UCTIOJB3YIOT YKa3aHHbIE BO3-
MOHOCTH HE CTOJIBKO ISl TIOATOTOBKHM K PACCMOTPEHHIO XO/a-
TalicTBa 00 apecTe, CKOJILKO JIJIsi BRIPaOOTKM OOIIEeH TO3HUIIUHN 110
neny. Jleso B ToM, 4TO paHee JOCTYII K YTOJIOBHOMY JIEJTy 3allluT-
HUKHW UMEJIN UCKJTIOYUTEITHHO ITOCTIe OKOHYAHU ST PACCIie/IOBaHUS.

IIpaBoBas no3unusi Koucrurynuonnoro Cyna P®

Opxo numb nosnoxenue 1. 2 cr. 5 @3 PP «O npokypary-
pe P®» He MOKET CIy’KUTh OCHOBAaHMEM JJIs1 OTKa3a B MPENO-
CTaBJICHWN T'PAXKAAHUHY BO3MOXHOCTA O3HAKOMUTBCS C HEIO-
CPE/ICTBEHHO 3aTparvBalolIMMU €ro MpaBa U CBOOOIb MaTepH-
aJlaMM IIPOKYPOPCKMX ITPOBEPOK. .. UCXOAA U3 IIPABOBOM IO3U-
uuu, cpopmynuposadHoil Koncrurynmonnsiv Cynom P® B Ha-
croseM [loctaHOBiIEHMY, OrpaHUYEHUE MPABa, BBITEKAIOIIETO
u3 CT. 24 (4. 2) Koncrutyuuu PO, nonycrumMo Jimib B COOTBET-



CTBUU ¢ (he/iepaIbHBIMU 3aKOHAMU, YCTaHABIMBAIOIUMM CIIELH-
aJIbHBIM MPABOBOM CTAaTyC HE MOMJIEKAIIEH PacpOCTPaHEHUIO
uH(opMalu, oOycIOBIEHHbIN ee conepxaHueM. [Ipu atom Bo
BCSIKOM CJTy4ae KaJA0My JOJIKHA ObITh 0OecreueHa 3a1uTa JaH-
HOTO TpaBa B CyJE, a Cy/ HE MOXET OBbITh JIMIIIEH BO3MOKHOCTH
OIpe/IeNIATh, 0OOCHOBAHHO JIM TIO CYIIECTBY MPU3HAHKE TEX WM
MHBIX CBECHUI HE MOJIEKAIMMU PaclpOCTPAHEHHUIO.

Hcemounux cyodeonoit npaxmuxu: Ilocranosnenue Koneru-
TyuroHHOro Cyna P® ot 18.02.2000 Ne 3-11 «I1o geiy o mposep-
K€ KOHCTUTYLIMOHHOCTH ITYHKTA 2 cTarbu 5 depepanbHOro 3aKko-
Ha ,,O npokyparype PO B cBs3u ¢ xkanoboil rpaxganuHa b. A.
Kexmana».

Mecmo nyoaurxayuu: CIIC KoncynprantlLmoc.

IIpaBoBas no3unmsi Koncrurynmuonnoro Cyna P®

Crarbs 24 (1. 2) Koncruryim P® o00s3b1BaeT oprass rocy-
JAPCTBEHHOM BJIACTU M OpPraHbl MECTHOTO CaMOYMPABJIEHUSI, UX
JOJDKHOCTHBIX JIUI] 00eCHeunTh KakJAOMY BO3MOXKHOCTb O3Ha-
KOMJIEHUsI C IOKYMEHTaMU U MaTepuaslaMu, HEeIOCPEICTBEHHO
3aTparvBaloIMMHU ero MpaBa U CBOOOJIBI, €CJI MHOE He TIpejTy-
CMOTPEHO 3aKOHOM. B cuily HemocpeacTBEHHOro JEWCTBUS Ha-
3BaHHOUW KOHCTUTYIIMOHHON HOPMBI JTI00asi 3aTparvBaoliasi mpa-
Ba U CBOOOBI TpaskiaHHA MH(MOPMAIH (32 UCKITIOYEHUEM CBe-
JEHWM, COIEPKAIINX FOCYIAPCTBEHHYIO TaliHy, CBEICHUM O YacT-
HOW )KU3HU, a TaKKe KOH(PUACHIIMATIbHBIX CBEIEHUM, CBSI3AHHBIX



CO CITy’)e0HON, KOMMEPUYECKOU, MpodeCCHOHATBHON U U300pe-
TAaTeJIbCKOU JIESATENIbHOCTHIO) JTOJKHA OBITh €My JOCTYITHA TIPU
YCJIOBUM, YTO 3aKOHOJATEIeM He MPEIyCMOTPEH CIeIaTbHbIIA
MIPABOBOM CTaTyC TakoM MH(OpMAalMi B COOTBETCTBUU C KOH-
CTUTYIIMOHHBIMU TIPUHIUIIAMH, OOOCHOBBIBAIOIIMMU HEOOXO/H-
MOCTh ¥ COPa3MEPHOCTh €€ OCOOOM 3aIlUTHI.

B cuy npaBoBo# MO3UIMK, U3TI0KEeHHON KOHCTUTYIIMOHHBIM
Cynom P® B Ilocranosnenuu ot 27 utons 2000 roma mo aeny
O MPOBEPKE KOHCTUTYLIMOHHOCTU MOJIokeHu: 4. 1 cr. 47 u u.
2 ct. 51 YIIK PCOCP, oTKa3 3allIUTHUKY B O3HAKOMJIEHUH C JJO-
KyMEHTaMH, KOTOpbIe TIOATBEPKAAI0T 3aKOHHOCTh U OOOCHOBAH-
HOCTb NMPUMEHEHHsI K MOJ03PEBAEMOMY MJIM OOBUHSIEMOMY Me-
PbI IpeceveHusI B BUJIE 3aKJTIOYEHUSI ITOJ] CTPAXKY, HE MOXKET OBbITh
OIpaB/IaH UHTEPECAMHU CJIE/ICTBUS WJIM UHBIMU KOHCTUTYIIMIOHHO
3HAYUMBIMHU 11eJISIMU, JOMYCKAIIMMH COpa3MepHbIE OrpaHryYe-
HUsA TIpaB 1 cBo6ox (cT. 55, m. 3 Koncruryuu PO).

Hcmounuk nyoauxayuu: Onpenenenve KoHCTUTYIIMOHHOTO
Cyma P® ot 12.05.2003 Ne 173 «Io xanobe rpaxnannHa Kosa-
nsa Ceprest BnaguMupoBuua Ha HapyIIeHHUE ero KOHCTUTYIIMOH-
HBIX MpaB nosiokeHusiMu craterd 47 u 53 YIIK PO».

Mecmo nyoauxayuu: CIIC KoncynprantlLmoc.



—  VIIK P® He 3anpemiaer
10 OKOHYAHMSA NpPeBaAPUTEIbHOI0
paccie0BaHusl CTOPOHE 3al[UThHl CHUMATD
KOIIUU MATEPHAJIOB /1eJia, C KOTOPbIMHU
OHAa 0J’)KHA ObITHL 03HAKOMJIEHA

B cootBerctBuu co cr. 53 VIIK PO 3ammrHUK BrpaBe 3Ha-
KOMUTBCS C POTOKOJIOM 3aJiepKaHKs1, TIOCTAHOBJIEHUEM O MPU-
MEHEHUU MepPbl TTpeceueHusi, TPOTOKOIAMHU CJIEICTBEHHBIX JIei-
CTBU, NMPOU3BE/ICHHBIX C YYaCTHEM IOJ03PEBAEMOTO, OOBUHS-
€MOro, UHBIMHM JTOKYMEHTaMH, KOTOPbIE MPEAbsBIISUIUCH JTUOO
JOJDKHBI OBUTA TIPEABSABIATLCA TIO03PEBAEMOMY, OOBHUHSEMO-
My, a 110 OKOHYAHUH TPEIBAPUTENILHOTO PACC/IeIOBaHUsI BIIPaBe
3HAKOMUTBHCS CO BCEMHM MaTepuajaMu YrOJIOBHOTO 1€, BbIMU-
CBIBATh U3 YTOJIOBHOTO JIeJia JIObIe CBEJICHUS B JTIOOOM 00beme,
CHUMATb 34 CBOU CUET KOIHUU C MaTepUasioB YroJIOBHOIO jiefia, B
TOM YKCJIE C TIOMOIIbIO TEXHUUYECKUX CPEICTB.

Ha npakTrke 0OBIYHO CJIeIOBATENH, CChUTASICh HA YKa3aHHYIO
HOPMY, OTKa3bIBalOT CTOPOHE 3alllUThl B U3rOTOBJIEHUM KOIUU
MPEIOCTAaBJICHHBIX €M /IJIsi O3HAKOMJICHUsI MaTepyasioB Jelia J10



OKOHYaHUA ITPEABAPUTEIILHOIO PACCIACOOBAHHA, YTO ABJIACTCA
HE3aKOHHBIM.

IIpaBoBas no3unusi Kouncrurynuonnoro Cyna P®

[IpuBenennsie 3akoHononoxeHus cr. 53 YIIK PP ve npensar-
CTBYIOT 3allIUTHUKAM 3HAKOMUTBHCS C MPOTOKOJIAMU CJIEICTBEH-
HBIX JIEICTBUM, MTPOU3BEIEHHBIX C YYaCTHEM IOJ03PEBAEMOTIO,
OOBUHSIEMOTO, MHBIMU JJOKyMEHTAaMU, KOTOPbIe TIPEIbSABIISIIICH
MO0 NOKHBI ObLTH TIPEIbSBIISATHCS MTOJ03PEBAEMOMY, OOBUHSI-
€MOMY, HE COIEpXkaT 3alpeTa BbIIUCHIBATh U3 TAKUX JOKYMEH-
TOB CBEJIEHH S B JIIDOOM 0ObEME WITU CHUMATh 32 CBOM CUET C HUX
KOIMH, B TOM YHCJIE C IOMOILBI0 TEXHUYECKUX CPEACTB, HAIIPAB-
JIeHbl Ha o0ecTieueHre BbIIOTHEHU S 3aIUTHUKOM €ro IPOLIeCcCy-
IBbHON (DYHKIMH, MPECTABIISIOT COO0M rapaHTUX peau3aliu
OOBMHSIEMBIM TpaBa Ha 3AIUTY W HE MOTYT PacCMaTpUBATHCS
KaK HapylIAIOIIeE MpaBa 3asiBUTEIIA.

Hcmounuk cyoeonoit npaxkmuxu: Onpenenenve KoHncrury-
rmonHoro Cyna P® ot 22.01.2014 Ne 33-O «O0 oTkaze B IIpu-
HATUM K pacCMOTpeHuIo kanoosl rpaxaanuHa Povuna T. T. Ha
HapyIIeHUe ero KOHCTUTYIIMOHHBIX MPaB MOJIOKEHUSAMU 4. 1 CT.
53 VIIK P®».

Mecmo nyoauxayuu: CIIC KoncynprantlLmioc.



— HegomycTuMo COBMeNIATh
npeabsBJIeHNE JUILYy 00BHHEHHSI C
NpoBeJeHneM pPsijia CaeJCTBEHHbIX
M NHBIX NPOIECCYyaJbHbIX 1eHCTBUI

M 3aBepuUIaTh NpeJaBapuTeabHOe
CJIe[ICTBHE HEMOCPEACTBEHHO MOCe
NpeabsABJIEHNs JUIY 0OBUHEHUS

B Omnpenenennn Koncrurynmonnoro Cyma P® or 15 mas
2012 roma Ne 881-O 1o cyTu conep:KUTCsl BHIBOIL O HE3aKOHHO-
CTHU pacrpoOCTPAHEHHOU MPAKTUKH «COBMEIIIEHUS CIIE/ICTBEHHBIX
NIEUCTBUAN», TO €CTh Korga OOJbIas 4acTh CIEACTBEHHBIX IEH-
CTBWI BBITIOJIHSIETCSI B KOPOTKUIA MMPOMEKYTOK BPEMEHH U 3TUM
YIIEMJISIIOTCS TIpaBa OOBUHSIEMOTO.

3asBUTENb 10 /1Ty OCMAapUBaJl 3aKOHOMOJIOKEHHSI, YCTaHAB-
JIMBAIOIIUE TTOPSIOK TTPeIbsIBJICHNsI OOBUHEHUSI, OOIINE TIPaBU-
Jla TIPOM3BOJICTBA CJIEJICTBEHHBIX EHCTBUH, MOPSAOK Ha3Haye-
HUs CyIeOHOM SKCIIEPTU3HI, a TAKKE OKOHYAHUS ITPEIBAPUTETb-
HOT'O CJIEICTBUS C OOBUHUTEIBHBIM 3aKJIIOUEHHEM B TOH YacCTH,



B KAaKOH OHU MO3BOJISIIOT OpraHaM IpeJBapUTesIbHOIO paccie1o-
BaHUSI COBMEIIATh MPEAbSIBICHNE JTUILy OOBUHEHHMSI C TIPOBE/ie-
HUEM psifia CIIEJICTBEHHBIX ¥ MHBIX TTPOIIECCYATbHBIX JEUCTBUN 1
3aBepllaTh MPEIBAPUTEIBHOE CIIEACTBUE HEMOCPEICTBEHHO IO-
clie TIpebsIBJICHUs JINIly OOBUHEHUsI. A TOI0OHOTO pojia CUTYya-
MM Ha MPAKTUKE PACIPOCTPAHEHBI.

IIpaBoBas no3unusi Koucrurynuonnoro Cyna P®

Hopwmsi ct. cT. 164, 172, 195 1 215 VIIK P® He moryT pac-
CMaTPHUBAThCS HA KaK TO3BOJISIONIME 3aBEPIIUTD ITPEIBAPUTEb-
HOE pacciefoBaHue 6e3 BCECTOPOHHETO U 0ObEKTUBHOTO HCCIIe-
JOBaHMS B Pa3yMHBbIE CPOKU BCEX OOCTOSITENBCTB Jejia M JIOKa-
3aTeNIbCTB, B TOM YMCJIE TeX, KOTOpbIe MPeACTaBIeHbl CTOPOHOM
3aIUTHI JTUOO TOIKHBI OBITH TTOTYYEHBI OPraHOM IPEIBAPUTEb-
HOT'O paccie/IoBaHus T0 ee XOIaTaicTBaM, HU KaK JIAloIIne Clie-
JIOBATENI0 BO3MOXHOCTh COBMEIIATh MPEIbsIBICHIE OOBUHEHUSI
C TIPOU3BOJICTBOM T€X WJIM UHBIX CJIEICTBEHHBIX ACWUCTBUIA, B TOM
YKCJIe B Ype3MEePHOM 00beMe, ITPH KOTOPOM OT PAaHUUUBAJIOCh Obl
BpeMsi, He0OXOIUMOe OOBUHSIEMOMY JIJIs1 TIONTOTOBKY CBOEH 3a-
umTel. He mpeanonaraioT oHM U OJHOBPEMEHHOTO TpeIbsBe-
HUs IEPBOHAYAIIBHOTO, (PUKCUPYEMOTO B MOCTAHOBJIEHUH O TIPU-
BJICUEHUH B KauyecTBe OOBMHSEMOIO, M OKOHYATEIbHOIO OOBU-
HEHUs — MaTeprajioB OKOHUEHHOTO PacClielOBaHUs, a 3aTeM U
OOBUHHTEJTLHOTO 3aKJIIOUYEHUS WM aKTa, 0e3 y4yeTa 3asBJIeHHBIX
OOBUHSIEMBIM XOJATAKCTB U IPUHECEHHBIX MM XKaJl00.



Hcemounuk cyoeonoii npakmuku: Onpenenenvie Koncrury-
moHHoro Cyn PO or 15.05.2012 Ne 881-0.
Mecmo nyoaukauyuu: CIIC KoncynprantlLmoc.

— IIpu 03HAKOMJIEHMH C
MaTepuaJjJaMH Jeja 3allUTHUK BIIpaBe
CHUMATh KOIIMH C BHIe0KacceT —
Bel[eCTBECHHbIX J0KA3aTeJbCTB

OTcyTCTBI/Ie INIOJIHOI'O M YE€TKOI'0 3aKOHOAATCJIBHOI'O PEryJiv-
pPOBaHHA IMPUBOOAWUT K TOMY, YTO CTOpPOHA 3alllvTbl OYCHb Ya-
CTO OIrpaHMYCHA B IIpaB€ CHUMATb KOIMMW ayagHuO- U BUACO3AIIN-
ceﬁ, ABJIAIOIIUXCA COCT&BHHIOHICﬁ MaTepuajioB yroJIOBHOIo ac-
Jia. YBCPCH, 4YTO C JaHHBIM Cyjle6HbIM npeucaeHTOM MHOI'MIE HE
3HAKOMBI, XOTA MHE €I'0 HCOOHOKPATHO IIPUXOAMUJIOCH UCIIOJIb30-
BaThb Ha IIPAKTHUKE.

IIpaBoBas no3unusi Koncrurynuonnoro Cyna P®

Koncrutynus P®, rapantupys Kaxaomy npaBo Ha cyaeOHYIO
3allUTY U NIPaBO HA 00KAJIOBaHUE B Cy/e PEIIeHUI U 1eNCTBUI



(6e31eiicTBYsI) OPraHOB TOCY/IAPCTBEHHOW BJIACTU U JIOJKHOCT-
HBIX JinII (CT. 46, yactu 1 1 2), mpearnosaraeT B TOM YHUCJIE MPeo-
CTaBJICHUE 3aMHTEePECOBAHHBIM JIUIIAM BO3MOKHOCTH COOMpPATh
Y MPEJICTABIIATH CYAy JI0Ka3aTeIbCTBa B 0OOCHOBAHUE CBOEH T10-
3UIIMM, a TaK)Ke BBICKA3bIBaTh CBOE MHEHHE OTHOCHUTEJIBHO TO-
3ULIAY, 3aHUMAEMOM ITPOTUBOIIOJIOKHOU CTOPOHOU, Y IMTPUBOAHN-
MBIX €10 JOBOJIOB.

Peanuzaiuss OOBHHSIEMBIM YKa3aHHBIX BO3MOXKHOCTEH, B
CBOIO OUepe/Ib, 00ECIIEYMBACTCS HaJIeJICHUEM ero IMPaBOM 3HAKO-
MUTBCSI C MaTepuaiaMu YroJIOBHOTO JIeJia U CHAMATh C HUX KO-
UM, B TOM YHCJIE C TIOMOIIIBIO TEXHUYECKUX cpeacTB. [Ipu atom,
KakK CJIe[lyeT U3 COXPAHSIOIIMX CBOIO CUJTy perieHnil KoHcTuTy-
umoHHoro Cyna P®, nonoxenus nm. 12 u 13 4. 4 cr. 47 VIIK
P® ne MOryT pacLieHUBaTbCA KaK OrPaHUYMBAIOLIUE 3aKPEIUICH-
HbI€ B HUX IpaBa Ha O3HAKOMJIEHUE C MaTepyaiaMH YTOJIOBHOTO
JieJia O3HAKOMJIEHUEM JIUIIb C KAKUMU-TO OMPEJEIEHHBIMU JI0-
KyMEHTaMH ¥ UX KONUpoBaHUEeM. He MCKITI0YaloT STH HOPMBI 1
IPaBO OOBUHSIEMOTO CHUMATh KOIIMH C SIBJISTIONIMXCS COCTABHOM
YacThl0 MaTepUasoB YroJOBHOIO JeJjla BEIIECTBEHHBIX JOKa3a-
TEJILCTB — TAKUX, KaK BUJIEOKACCEThI, KOTOPbIE copepKaT uHGOp-
MalUio, UMEIOLTYIO 3HAUE€HUE /JIsl YCTAHOBJICHHUSI TeX WJIM UHbIX
OOCTOSITEJILCTB.

Hcmounuk cyoeonoit npaxkmuxu: Onpenenenue KoHncrury-
rmonHoro Cyma P® ot 15.11.2007 Ne 924-O-O «Ilo xanobe
rpaxaanvHa Kosnosa [I. b. Ha HapymieHre ero KOHCTUTYLMOH-
HeIX mpaB 1. 13 4. 4 c1. 47, m. 1 4. 2 c1. 75, u. 1 cr. 285 VIIK



PO wun. 14.1cr. 6 P3,00 onepaTMBHO-PO3BICKHOM [IesITeIb-
HOCTH“».
Mecmo nyoaukauyuu: CIIC KoncynprantlLmoc.



1.5. CyneoHoe pa3oupaTeabCTBO
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=— (cHOBaHHEM JIJIsI BO3BpalleHUs
YroJIOBHOTO /ieJia MPOKYPOPY CIYKHUT

HECOOTBETCTBHE 0OBHHHUTEJIHLHOIO
3akJaueHusa Tpedoosanusm YIIK P®

HevictBytommii YIIK P® HemocTatoyHO YETKO perjiaMeHTH-
pYET OCHOBaHMSI BO3BpAIICHUSI YIOJIOBHOIO Jieja IMPOKYpPOpY.
JJ1s MOTUBUPOBKYM COOTBETCTBYIOIIETO XOAATaUCTBA MOKHO HC-
MO0JIb30BATh XPECTOMATUIHBIM, MO HAIIEMY MHEHUIO, TPUMEP U3
CyneOHOM MPaKTUKH.

IIpaBoBas no3unus Bepxosuoro Cyga P®

[TpenpssuB A., B. u O. oOBUHEHME B yMBIIIIJIEGHHOM YOUNCTBE
M., cinenoBarens yka3zan B OOBUHHMTENIBHOM 3aKJIIOYEHUU OATy
COBEpILIEHHUS TOro MpecTyIuienus — 25 nekadps 2006 roma. On-
HAKO 3TO yKa3aHW€ HOCUT (POPMAJIBHBIM XapaKTep, MOCKOJIBbKY



HUKAKMX JIaHHBIX, KOTOPbIEe ObI MOATBEPXK /1AM, YTO UMEHHO 3Ta
Jarta IBUJIACh JIHEM MPUUUHEHUsI cMepTu M., B OOBUHUTEIHHOM
3aKJII0YEHUH He TIPUBEJICHO U, CJIEIOBATEIbHO, TpeOOBAaHUE yIO-
JIOBHO-TIPOLIECCYAJIBHOTO 3aKOHA 00 YKa3aHUW B OOBUHUTEIbHOM
3aKJTIIOYEHUU 0OCTOSITEIbCTB COBEPILICHUS TIPECTYIUICHUS, B TOM
YUCJIE €r0 BPEMEHH, a TaKkKe JOKA3aTeJIbCTB, MOATBEPKAAIOIINX
OOBHHEHME B 9TOHN YacTh, (paKTUIECKH OKa3aJI0Ch HEBHIITOTHEH-
HBIM.

Bomee TOro, B OOBMHUTEIBHOM 3aKJIIOUECHUM CONEPKATCS
CCBUIKM Ha JI0KA3aTeJbCTBa (AETanu3alurio Tene()OHHBIX 3BOH-
KOB MO TesiepoHy, MpUHajyiekaiieMy B.; ;kypHasl ydyera MOWKHU
aBTOMAIIIVH; TTOKa3aHUs CBUJETENEH; 3aKIoueHre Cy1eOHO-Me-
JUIIMHCKOTO KCIIePTa; MOKa3aHus oOBUHseMOro B.), marorue
OCHOBaHU$ 11 THOTO BBIBOJIA O AaTe MPUYMHEHUs cMepTh M.
DTO CO3[1a€T HEONPEEIEHHOCTh B C(OOPMYIMPOBAHHOM OpraHa-
MM TIPEeIBAPUTENBLHOTO CIIEICTBUSI OOBUHEHUH, B CBSI3H C Ue€M 00-
BUHUTEJIbHOE 3aKJIIOUEHHUE CJIeyeT MPU3HATh COCTABJIEHHBIM C
Hapymenusimu TpeboBanuii YIIK P®, mpensrcrByomumu no-
CTAHOBJICHUIO CY/IOM Ha OCHOBE JIAHHOT'O 3aKJIIOUYEHHUs ITPUTOBO-
pa WM BHIHECEHUIO MHOTO PEIIeHMS, OTBEYAIOIIEro MPUHIIUITY
CIIPaBEIJIUBOCTH.

[Mockonbky cama 1o cede 3Ta HeonpeAeIeHHOCTh B JaHHOM
clly4yae He MOPOXkKAAeT HEYCTPaHUMble COMHEHHS B JIOKa3aHHO-
cTi (paKTa MPUUYUHEHUsT CMEPTU M. U MPUYACTHOCTU K COBEp-
IIIEHUIO TOTO MPECTYIIeHUsI OOBUHSIEMbIX, OHa HE MOXET pac-
IICHUBAThCsI, BOITPEKH JJOBOJIAM KaCCAITMOHHBIX JKaJlo0, Kak 6e3-



YCJIOBHOE OCHOBaHHME VISl PEKpaIieHu sl B OTHOIIIEHUU HUX yTO-
JIOBHOT'O IpecyeA0BaHuUs.

HcripaBneHue yka3aHHOTO B TOCTaHOBJIEHUH CY/la HEIOCTATKa
OOBMHUTEJIbHBIX JIOKYMEHTOB 10 YTOJIOBHOMY JI€JTy HE IpPero-
JlaraeT coOvpaHue JIOTIOTHUTENBHBIX JI0KA3aTeIbCTB M YCTAaHOB-
JieHUe HOBBIX (DAaKTUUYECKUX OOCTOSATENILCTB, U U3MEHEHHUE 00b-
eMa OOBMHEHUSI; OpraHaM CJIE/ICTBUSI HA/IJICKUT JIMIIIb, UCXOAS
U3 UMEIOIIUXCS MaTepuaioB YTOJIOBHOTO Jiesia, YCTPAHUTb MPO-
TUBOPEUMS TIPU U3JIOKEHUH OOBUHUTENIHLHOTO 3aKmoueHus. [1o-
TpeOOBaB OT CJIEJCTBUS YCTPAHEHUsI TPOTUBOPEUNid B OOBUHHM-
TEeJIbHOM 3aKJIIOYEHUH OTHOCUTEJIBHO JaThl TPUUMHEHUS] CMEPTH
M., cya He BhIlIeN 32 Mpeesibl CBOMX MOJTHOMOYMM KaK OopraHa
MIPaBOCY/IUS.

Hcemounuk cyoeonott npakmuku: Onpeneneave CyneOHOM
KOJUIETMM M0 yrojioBHeIM JiesiaM BepxoBnoro Cyma P® or
13.01.2010 Ne 49-009-180.

Mecmo nyoauxayuu: bronnerenb BepxoBnoro Cyma P®.
2010. Ne 10.
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= Cyna BOpaBe AonpamnBaTh
3alUTHUKA OTHOCHTEJbHO HMEBIIUX MECTO

nHapymenuii YIIK P®, He uccaenys npu
9TOM HH(pOPMANHIO 00 00CTOATEILCTBAX,

KOTOpAasi cTajla eMy H3BEeCTHA B CBSI3H C
ero npodgeccHOHAJIbHON 1eATEJbHOCThIO

Cyl1iecTByeT NpOYHbIN CTEPEOTHIT O HEBO3MOXHOCTH JI0MPOCa
3aIIATHUKA KeM ObI TO HU OBbLJIO M O KAKKX ObI TO HX OBLIO 00CTO-
srenbctBax. OH CBSI3aH C CYIIECTBOBAHMEM aIBOKATCKOM Taii-
HbI, YCTAHOBJIEHHOM B MHTepecax KjneHTa. OgHaKo, 6e3yCI0BHO,
KJIMEHT He JOJIKeH OBbITh YIIIEMJICH B CBOEM IIpaBe Ha JIONpocC 3a-
IIMTHUKA, PAaCHoNaramomero MHpopMauend 0 HapylIeHu! IpaB
TO/I3AIIUATHOIO.

IIpaBoBas no3unus Bepxosuoro Cyga P®

Kak ciegyer u3 MaTepraioB yrojoBHOIO Jiesa, B XoJe cyaeo-
HOT'0 3aCe/laHUs CTOPOHOM 3aIIUThI ObLIO 3asIBJIEHO XOIATANCTBO



0 BBI30BE M JIONPOCE B KAUECTBE CBHJICTEIS 3aKJIIOUMBIIIETO CO-
rJ1alieHye ¢ poacTBeHHuKamu noacyaumoro @. aapokara C., Ko-
TOPOTO CJIEICTBEHHBIE OPraHbl, HECMOTPsI HA OpEp, MPU MPeIb-
sByieHun @. 0OBUHEHMS HE IOMYCTHIIM K YYaCTHIO B 9TOM CJIe/I-
CTBEHHOM JIEHICTBUU.

Cya pu OTCYTCTBUU BO3PAXKEHUI CO CTOPOHBI APYTUX Y4aCT-
HUKOB TTpoIIecca YAOBIETBOPUII ITO XOAATAHCTBO U JOIIPOCKII IO
yKazaHHOMY 00cTosTeNbcTBY C., KOTOPBIN MOATBEpANT (DAKT Ha-
pyiienus ipaBa P. Ha 3aIUTY BO BpeMsl MTpeIbsBICHUs OOBU-
HEHUSI.

B cuny npeanucannii YIIK P® u @3 ot 31 masa 2002 roga
Ne 63-93 «O0 agBOKATCKOM ASITETLHOCTH U aJBOKaType B PD»
JesITeIbHOCTD a/IBOKATa MPEerosaraeT 3aluTy paB U 3aKOHHBIX
WHTEPECOB JJOBEPUTEJISl, B TOM YKCJIe OT BO3MOXHBIX HapylIlle-
HUI 3aKOHA CO CTOPOHBI OPraHOB JIO3HAHUSI U MPEIBAPUTETLHO-
TO CJIEJICTBUSL.

C 9T0¥ 11e/TbI0 aJBOKAT MPHUCYTCTBYET MPH MPEAbsBICHUN 00-
BUHEHMSI €ro JOBEpPUTENIO. BhIsIBJIEHHBIE K€ UM MPU 3TOM Hapy-
IIEHUSI HOPM YTOJIOBHO-TIPOLIECCYaTbHOTO 3aKOHA JIOJIKHBI OBITh
B MHTEpecax JIOBEPUTEIISI JOBE/ICHBI IO CBEICHUS COOTBETCTBY-
IOIIMX JIOJDKHOCTHBIX JIMI] M Cy/a, TO €CTh TaKue CBEJCHUsS He
MOTYT PacCMaTPUBATLCS KAK aIBOKATCKasl TalHa.

Takum 00Opa3om, CyJ BIIpaBe, BONPEKM MHEHUIO Trocyjaap-
CTBEHHOTO OOBUHMTEJIS, 3a/laBaTh a/IBOKATy BOIIPOCHl OTHOCH-
TeJIbHO UMEBIIMX MECTO HApPYIIEHUH YrOJIOBHO-TPOIIECCYaTbHO-
'O 3aKOHA, HE UCCIeys IIPYA 9TOM MH(POPMALIMIO, KOH(PHUIECHIIN-



QJILHO JIOBEJICHHYIO JIUIIOM JIO CBE/ICHUS a/IBOKATA, a TAKKE UHYIO
uH(pOpMAIHIO 00 0OCTOATENLCTBAX, KOTOpAsi CTajla eMy U3BECT-
Ha B CBSI3U C €ro NpoheCCUOHAIBHOMN JesITebHOCTHIO.

DTOT BIBOJ, KOPPECHOHAUPYET C MPABOBOM Mo3uliuen, chop-
myrpoBaHHOUN KonctutyimonusiM Cynom P® B onpenenenuun
or 16 monsa 2009 roga Ne 970-O-O «O06 oTkaze B HpuHS-
THUU K PAaCCMOTPEHMIO kanoObl rpaxaaHuHa ['aBpuioBa Auek-
caHapa MuxaiijloBUYa Ha HapyllleHUe €ro KOHCTUTYIIMOHHBIX
MpaB MyHKTOM 3 yactu TpeTbeil ctatbl 56 YIIK P®».

Hcmounuk cyoeonoii npaxmuku: OnpeneneHvie BoeHHou
xoyuiernn BepxoBHoro Cyma P® or 16 despana 2012 rona
Ne 205-012-2.

Mecmo nyoauxayuu: bronnerenb BepxoBnoro Cyma P®.
2012. Ne 8.

Iloacyaumblil BipaBe 1ONPaliiBaTh
CBH/JIeTeJIel, MOKA3bIBAIOUIAX IPOTUB HEro

B noBceHeBHOI MpaKTUKe Cybl HEPEAKO MPUOEraloT K He3a-
KOHHOMY OIVIAIIEHHIO TIOKA3aHWIl HESBUBLIMXCS CBUAETENEH U
MOTEPIIEBIINX HA OCHOBE PACIIMPUTENILHOTO TOJIKOBAHUS 3aKO-
Ha. OJHAKO 3TO HEJOIYCTUMO, IIOCKOJIbKY HapyllaeT MpaBo 3a-
IIUTHl Ha HEMOCPEACTBEHHOE UCCIIEJOBAHUE JOKA3aTebCTB 00-
BUHEHUS.

Hanpuwmep, BepxoBabiv Cynom PO Obiio mpusHaHo Hesza-
KOHHBIM OTHECEHHE HAXOXKJIEHUS CBUJIETENS B MECTaX JIMLIECHUS



CBOOOJIBI K «MHBIM UPE3BbIYAHBIM OOCTOSITENILCTBAM, IMPETISIT-
CTBYIOIIMM siBKe B cya» (Onpenenenue CyneOHON KONIETUH 110
yrojioBHbIM jenam BepxoBHoro Cyma P® ot 05.2013 Ne 26-
0O12-6 // Bonnerens BepxoBHoro Cynga P®. 2013. Ne 6). AHa-
JIOTUYHAsl TO3ULIMS BbICKa3aHAa MPUMEHUTESIbHO K HE3aKOHHO-
My OIVIAIIEHUIO TIOKA3aHUI CBUAETEISI, HAXO/SIIErocs Ha Jieue-
Hum (Onpenenenrie CyaeOHON KOJUIETMU MO YTOJIOBHBIM JieiaM
BepxosHoro Cyna P® ot 18 utons 2013 roma Ne 22-AITY 13-
1 // bronerens BepxoBHoro Cyna P®. 2014. Ne 2). ITpu 3Tom B
OTHOM W3 TIOCJIETHUX OITyOJTMKOBAHHBIX PEIIeHUI OTMEYEeHO Ha
HEWCIOIb30BAHHBIE CY/IOM BO3MOXHOCTH BUAEOKOH(EPEHIICBS-
3u (Ilocranosnenue Ilpesnguyma CTaBpOMOIBLCKOrO KpaeBoro
cyna ot 16.01.2017 // Bronnerens BepxosHoro Cyna P®. 2018.
Ne 8).

Camoe 171aBHOE yCJIOBUE [IJIs1 OTJIAllIeHUS TIOKAa3aHUs CBU/IE-
TeJell COCTOMT B TOM, YTO OOBMHSIEMOMY JOJKHA ObUla OBITH
MPeJOCTaB/IEHa BO3MOXHOCTb UX OCIIOPUTh B XOJ€ OYHOM CTaB-
KU, IPAYEM TTPOBEJICHHOW 00SI3aTENILHO C yYacTHeM 3alllUTHUKA.

IIpaBoBas no3unmsi EBponeickoro
Cyna o nmpaBam 4eJjoBeka

EBponeiickuii Ccyq paHee MOAYEPKUBAJ 3HAYEHUE CTaauU
IIPEJBAPUTEIILHOTO CJIEACTBUA 7151 IOATOTOBKH YTOJIOBHOTO pas3-
oupatenbctBa. (...) B TO e BpeMs OOBMHSIEMBI YacTO OKa-
3bIBa€TCS B OCOOEHHO YSI3BUMOM TOJIOKEHUM HA STOU CTaauu



(...), MOCKOJBKY (...) 3aKOHOAATEIHCTBO UMEET TEHACHIUIO KO
Bce OOJIbIIIeMY YCIIOKHEHUI0, 0COOEHHO B YaCTH cOOPa U UCTIONb-
30BaHUs JI0KA3aTeJabCTB. B OOMBIIIMHCTBE CilydaeB 3Ta ocodas
YA3BUMOCTh MOXET ObITh Ha/JIeKalIMM 00pa3oM KOMITEHCHUPO-
BaHa TOJILKO TIOMOIIIBIO aJiBOKarta. (...) Takum oOpa3oM, HET Oc-
HOBAHUH MOJIaraTh, YTO B OTCYTCTBHE MIPABOBOM MTOMOIIIH 3a51BU-
TeJIb MOI' [IOHUMATh IPOLELYpY OYHOW CTaBKU U 3(P(PEKTUBHO
OCYIIECTBJIATH CBOE MPABO HA IONPOC «CBUAETEN . (...) Kpome
Toro, EBponenickuii cyji OTMEUYAET, UTO OYHAS CTAaBKA MPOBOAU-
JIach clieioBaTesieM, KOTOPBIA He OTBEYasl TPeOOBAHHSAM HE3aBU-
CHMOCTHU ¥ OECHPUCTPACTHOCTU U 00JIa/Ia)l IMUPOKUMHU JIUCKPe-
LMOHHBIMU TIOJIHOMOYMSIMU 1O CHATHIO BOIIPOCOB BO BpPEMS OU-
HOW CTaBKH. (...) C y4eToMm BBIIIEU3I0KEHHOTO B HACTOSIIIIEM Je-
Jie TpolLIeAypa OUHOM CTaBKU HE SIBJISIACH a/IEKBATHOW 3aMEHOM
JI0IpOca COOOBUHSIEMOTO B OTKPBITOM Cy/IeOHOM 3ace/IaHVH.

Hcmounuk cyoeonoit npaxmuxu: pemenne ECITY B ge-
ne MenbaukoB (Melnikov) mpotuB P® 2010 roma (kanoda
Ne 23610/03).

Mecmo nyoaukauyuu: CIIC KoncynprantlLmoc.



L
512
— 3agBJjieHHe aJBOKaTa 0
nepexkpajgnuKanum aeicTBUl
MOJACYJUMOI0 HA 3aKOH 0 MeHee
TSAKKOM IPeCTYILIEHNH BONIPEeKU
NPU3HAHUIO MOACYAUMOrO B
coBeplIeHNH 00Jee TIKKOro
NpecTyIIeHusI He CBU/IETEJbCTBYET
0 HApYIIeHHHU IIPaBa HA 3aIUTY

B coorBerctBuu ¢ 11. 3 4. 4 c1. 6 ®3 PD ot 31 mag 2002 ro-
aa Ne 63-03 «O0 agBOKATCKOM JESTeTbHOCTH M aJBOKATYpE B
P®» anBokar He BIipaBe 3aHMMATh MO3ULMIO BOIIPEKHU BOJIE J0-
BEpUTEIIs, 3a MCKJIIOUEHUEM CITyJaeB, KOrjia aJiBOKaT yoex/ieH B
HAJIMYHUU CaMOOroBopa aoseputesid. Ha nmpakTuke uMeT Mecto
clly4au, KOrja, HECMOTPs Ha IPU3HAHKWE BUHBI IOACYAUMBIM, 3a-
HIUTHUK OCMApUBAET €r0 BUHOBHOCTb, MOJIyYask IPU 3TOM YCT-
HbIE 3aMEUYaHUs OT CY/bH.

[Tockomeky HemnocpencrseHHo B YIIK P® He copepxutcsa
perIaMeHTaIlMK 3TUX BOIIPOCOB, MOJAraéM, 4To MPaKTUYECKYIO



HIEHHOCTh TIPEACTABIISIET Cliefylolee pa3bscHeHue BepxoBHOTO
Cyna PO.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

C. MOTHMBHpOBAJI OTKA3 OT ycayr agBokara K. Tem, 4To y Hux
«HE CXOIUTCSI MIO3UIIMS 110 JIeJTy», TaK KaK CUUTAJI, YTO OpraHaMu
CJIE/ICTBUS IESIHUIO J1aHa IIPAaBUJIbHAS KBAJTM(PUKALIKS, a aJIBOKAT
«Bpa3pe3 C ero Mmo3uliuein» MpoCcuil NnepekBaIupUIupoBaTh Jie-
stHue Ha cT. 134 wiu cr. 135 YK P®. Kpome Toro, angBokar He
OKazaJja MoMOoUIb B CHATUM KOMHUU C JOKYMEHTOB U3 Marepuaa
MPOBEPKU MO €r0 3asIBJICHUIO.

Hosoap! C. 0 HapylIEHUM IpaBa Ha 3allUTY B CBA3M C TEM,
YTO aJBOKAT OTKa3aj1a B IOMOIIY IO CHATHIO KOIUM C JOKYMEH-
TOB, HE OCHOBaHbI HA 3aKOHE, ITOCKOJIbKY K CYIIECTBY OOBUHEHUSI
B COBEPIICHUN HACWJILCTBEHHBIX JAEUCTBUI CEKCYaTIbHOTO XapakK-
Tepa, ¢ yuerom nonoxkenuit ct. 252 VIIK P®, ato obcrosiTesns-
CTBO HE OTHOCHUTCH.

B cyneOHOM 3acenanuu cyna nepBoii uHctanuuu C. rpusHa-
BaJI CBOIO BUHY B COJICSTHHOM M He OTpUIIAJT (PAKTUYECKUX 0OCTO-
ATEJIbCTB COBEPIIEHHOIO UM IpecTyIuieHus. Aasokar K. cuura-
Jla, 4YTO JaKe NP YCIOBUU MPU3HAHUS OCYKJCHHBIM CBOEN BU-
HBI €ro JIeNCTBUS JOJKHBI ObITh KBATU(UIIMPOBAHBI TIO 3aKOHY
0 MEHee TSKKOM IPECTYIUIEHUH, @ UMEHHO 110 cT. 135 YK P,
npeycMaTprBaloIiei 6oee MArKoe HaKa3aHue.

Ortka3biBas B yIOBJIETBOPEHMH OTBOAA aaBokary K., cyn npa-



BUJIBHO YKa3aJl, YTO MO3ULIMS a/IBOKATa, KOTOPBIA CYMTAET, UTO B
JEUCTBUSAX €r0 MOA3AIIUTHOIO CONEPKUTCA COCTAB MEHEE TAK-
KOTO ITPECTYIJICHUS, HE SIBJISIETCS HApyILIEHUEM I1paBa Ha 3allly-
TY ¥ He TIPE/ICTaBIsieT COOOM OCHOBAHUE /17151 OTKAa3a OT a/IBOKaTa.

Hcemounuk cyoeonoit npakmuku: Onpenenenve CyneOHOM
KOJUIETMM IO yrojoBHeIM jenaM BepxosHoro Cyma P® or
06.11.2014 Ne 66-AI1Y 14-58.

Mecmo nyoauxauyuu: bionneren» BepxoBHoro Cyma P®.
2015. Ne 6.

— A
516
—— == (TKa3 aABOKAaTa BbICTYIIUTH
B Cy/1eOHBIX IPEHMSIX U 0 I0BOIaM
KaJI00bI 0CYK/I€HHOI'0, 3aIIITY KOTOPOIo
OH NMPUHAJ Ha ce0s1, HeJOIMYCTUM

B coorBerctBum ¢ 4. 7 cr. 49 VIIK P® agsokar He Bopa-
BE€ OTKa3aThCsl OT MPUHATOM Ha cedOst 3ammThl. OTKa3 OT 3aIy-
Thl OOBIYHO CBsI3aH C HESBKOHM a/JIBOKaTa JJIsl Y4acTus B Clie-
CTBEHHBIX JICCTBUSIX WM B CyIeOHOM pazouparenbcrBe. OqHa-
KO, KaK CBUJICTEJILCTBYET CyleOHasl MPAKTUKA, JTAHHBIMH CUTYa-
LMSIMU TPUMEHEHHUE PacCMaTPUBAEMON HOPMBI HE OI'PAHAYEHO.



IIpaBoBas no3unusi Bepxosuoro Cyna P®

Kak cnemyer u3 mportokona cyneOHOro 3aceqaHusi, aJBOKAT
b. 3agBui, uro K. ABngercsa npodecCMOHAIBHBIM aBOKAaTOM U
10 WX JIOTOBOPEHHOCTHM CaM BBICTYIIUT B CYy/IEOHBIX NPEHUSX,
TEM caMbIM (paKTUUECKU YCTPAHWIICS OT OCYIIECTBJICHMS 3alllu-
THI TIPAaB ¥ UHTEPECOB OOBUHSIEMOTO B YTOJIOBHOM CYIOIPOU3-
BOJCTBE. B CyIeOHBIX MPEHUsIX C 3aIUTHTETBHOW PEUbIO BBICTY-
w1 noacyaumbliid. Takum o6pa3om, B HapylieHue cT. cT. 49, 51,
53 VIIK P® aasokar b. He BBEITONHMII CBOU O0SA3aHHOCTH, CBSI-
3aHHble ¢ 3ammTor K., ueM JIMImiI oCyXJeHHOro IpaBa Ha 3a-
umry, rapantupoBaHHoro Koncruryumen PO u YIIK P.

Hcemounuk cyoeonoti npakmuku: Onpenencane CyneOHOM
KOJJIETMM 10 yrojioBHeiM gejsam BepxoBnoro Cyma P® or
10.09.2008 Ne 30-0O08-9.

Mecmo nyoauxauyuu: bronnerens BepxoHoro Cyma P®.
2009. Ne 5.

IIpaBoBas no3unus Bepxosuoro Cyga P®

Ha npeanioxeHue rpeaceaaTebCTBYIOIIETO CYIbU BHICTYIIMTh
¢ 000CHOBaHMEM JIOBOJIOB JKaJIOOBI OCYkIEHHOTO afgBokat H. 3a-
SIBIJIA, YTO CYMTAET HEKOPPEKTHBIM BBICKA3bIBATh CBOIO ITO3U-
MO TIO JJOBOJIaM KaJI00bl OCYkJICHHOTO, KOTOPBIA HE BICKA3al



M0 HUM CBOETO MHEHMSI, B CBSI3U C YEM €l HEM3BECTHA MO3UIIMSA
OCY’JIEHHOT'O, KpPOME TOr0, OHA HE BIIPABE 3aHUMATB I10 AETy I0-
3ULIMI0 BOIIPEKH BOJIE MOA3ALIMTHOrO. B CBA3M ¢ mosuumen aj-
BOKaTa CyJl BBIHYKJIEH ObUI MOBTOPHO OTJIOKUTH PACCMOTpPEHME
YTOJIOBHOI'O JIEJa.

B coorserctBum ¢ 4. 3 cr. 377 VIIK P® npu paccmorpennn
YTOJIOBHOI'O Jiejla B KACCALIMOHHOM MOPSAKE CY 3aCHylIMBAET
BBICTYIIJIEHUE CTOPOHBI, TIOJIaBIIIEH ka100y, B OOOCHOBaHUE CBO-
UX JIOBOJIOB M BO3pakeHUs1 APYroi CTopoHbl. M3 copepxkanus u
CMBIC/Ia JAHHOM HOPMBI CIIEAYET, YTO OCYKICHHBIM, MOJABIINI
*kasoOy, BIpaBe Mo CBOEMY BBIOOPY BHICTYIIHThH C 0OOCHOBAaHUEM
JOBOZIOB KaJIOOBI TMOO OTKA3aThCsl OT BBICTYILJICHUS B Cy/e Kac-
callMOHHOM MHcTaHIMK. OJHAKO OTKa3 aBOKaTa BBICTYIUTD 10
J0BOZIAM KaJOOBl OCYKIEHHOTO, 3aIIUTy KOTOPOTO OH TPHHSLI
Ha cebs1, HEJJOMYyCTUM, TIOCKOJIbKY peaTi3alivs paBa OCyXK/IeH-
HOT'O Ha 3aIUTY BXOIUT B 00S3aHHOCTH a/IBOKATA.

Hcemounuk cyoeonoit npaxmuxu: yactHoe onpenenenue Cy-
neOHO KOJUIETHH TI0 YroJloBHBIM fesiaM BepxoBHoro Cyma PO
ot 23 anpens 2014 roga Ne 89-O14-1.

Mecmo nyoauxayuu: CIIC KoncynprantlLmioc.



== OGBUHUTEILHDI

NPUTOBOP HE MOKET OBbITh
000CHOBaH JHIIb MOKA3aHUSIMH
«3aceKpeYeHHbIX» CBUAETEeeN

MHorum agBoKaTtamM U3BEeCTHA CUTYallusl, KOrja mpooesisl 00-
BUHEHUS CJIEICTBUE IIBITAETCSA 3allOJIHAThL TaK HAa3bIBAEMBIMU
«3aCEeKpEUYECHHBIMU» CBUJETEJISIMU, JIOCTOBEPHOCTh IMOKa3aHUI
KOTOPBIX IPOBEPUTH ObIBAET HEMPOCTO. B KaKOW-TO cTereHu
IPYBE/IEHHbIA HIKE CYIeOHBIHN TIpelieIeHT o0ieryaeT 3a1auy 3a-
IIUTHI, XOTs CYJl Ha TIPAKTHKE BCe e st 0OOCHOBAaHUSI OOBH-
HUTEJIbHBIX TPUTOBOPOB KCIIOJIb3YeT CBUETENIEH IO/ IICEBIOHH-
MOM Hapsijly ¢ MHBIMA KOCBEHHBIMHM JIOKa3aTe/IbCTBAMH.

IIpaBoBas no3unust Koncrurynuonnoro Cyna P®

Yacte 9 c1. 166 m u. 5 cr. 278 VIIK P® He copepxar ka-
KHUX-JTMOO TIOJIOKEHUH, TIO3BOJISIIOIINX TTPUA OTCYTCTBUM JIPYTUX
JI0KA3aTeJIbCTB BUHOBHOCTH OOBHUHSIEMOIO OOOCHOBATh OOBHMHE-
HUE YW OOBUHMTENIbHBI MPUTOBOP IMOKA3aHUSMM CBHJIETEJICH,



YUYaCTBYIOLIMX B YTOJIOBHOM JieJi€ TIOJ1 [ICEBJOHUMOM, U HE MOT'YT
paccMaTpuBaThCs Kak HapylIaioliye mpaBa 3asBUTEIS.

Hcmounuk cyoeonoit npaxkmuxu: Onpenenenue KoHncrury-
ronHoro Cyna P® or 19.10.2010 Ne 1428-0-0O «O06 oTkaze B
MPUHSATUM K pacCCMOTpeHuIo kanod rpaxaanuna [lopopa A. O.
Ha HapyIIeHUe ero KOHCTUTYIIMOHHBIX MPaB MOJOKEHUSIMU CT. 4,
166, 278 u 339 VIIK P®».

Mecmo nyoauxayuu: CIIC KoncynprantlLmioc.

=  HenpeaocTraBjieHue MOACYIUMOMY
JI0OCTATOYHOr0 BpeMeHH JIJIS1 IOATOTOBKHU
K NPEeHHsIM HAPYIIAeT MPaBo HA 3al[UTY

CyneOHasi MpakTHKa TMPU3HAET CYIIECTBEHHBIM HApYIIIEHU-
eM YIIK P® HepazbsacHeHre NoACYIMMOMY TpaBa y4aCTBOBATh
B npeHusix ctopoH (ITocranoBnenue Ilpe3nanyma BepxoBHOro
Cyna P® ot 04.02.2015 Ne 158-I114 // Bronnerens BepxoBHo-
ro Cyna P®. 2015. Ne 8). OnHako yarnie BCero CyJoM Hapylla-
eTcsl MPaBO MOJICYUMOrO Ha MOATOTOBKY K CY/IeOHBIM MTPEHUSIM,
B TOM UHCJIE C TIOMOUIbIO 3alIMTHUKA. Bpemsi Ha MOATOTOBKY K
CyIeOHBIM TIPEHUSIM JIOJKHO OBITh MPEIOCTABIICHO OCOOSHHO B
cllydae, Korja Cy/ MepexoauT K MpeHusIM HEMOCPeCTBEHHO T10-



clie UCCNEeJOBAHMS JI0KA3aTeNIbCTB, B MPOTUBHOM CJTyvae OTKa3
MOZAICYAUMOTO OT YYaCTHSI B IPEHUSIX MOXKET KBATU(PUIIUPOBATH-
cs Kak BbIHYkJIeHHbIU (Brosuietens BepxosHoro Cyna P®. 1995.
Ne 9).

IIpaBoBas no3unusi Bepxosuoro Cyna P®

CyneOHast KOJUIerusi 1o YroJoBHeIM jeiiam BepxoBHoro Cy-
Ja P® orMeHwma npuroBop cyja NepBov MHCTAHIIAU I10 CIIEy-
IOIIMM OCHOBaHHUSAM. B COOTBETCTBUMU C IOJIOKEHUAMU 4. 3 U 4
ct. 47 YIIK P® o6BuHsIeMblii (TIOICYIMMBII) BIIpaBe 3alluIaTh
CBOU MHTEPEChl U UMETh JOCTATOYHOE BPEMsSI U BO3MOXKHOCTh
JUUISI IOATOTOBKM K 3allldTe, MOJIb30BAThCS ITIOMOIIBIO 3allIUTHU-
Ka, UMETb CBUJIAaHU S C 3AIIIMTHUKOM HaeJUHE U KOH(PUIEHIIUAIb-
HO, 0€3 OrpaHWYeHUs UX YKCIa U TTPOAOIKUTEILHOCTH, 3HAKO-
MUTBCS CO BCEMH MaTeprajiaMy YTOJIOBHOTO Jieia. T TpedoBa-
HUS 3aKOHA M0 HACTOSIIEMY JI€JTy HE BBITIOJIHEHBI.

W3 mpoTtokoia cyneOHOro 3acellaHus CJeayeT, YTO B XOjie
CyIeOHBIX TIPEHWI TOACYIMMBIA M. B CBSI3U ¢ HEOOXOOUMO-
CTBIO TIPOAHAIM3UPOBATh PeUb FOCYAAPCTBEHHOTO OOBUHUTEIIS,
apryMEHTHPOBAHHO OTBETUTh HA €r0 JOBOJbI XOAATAUCTBOBAI O
MPEIOCTABJIEHUH EMY JOCTATOYHOTO BPEMEHM 151 MOJrOTOBKU K
BBICTYIUIEHUIO B CY/I€OHBIX MPEHUSX COBMECTHO C 3alTUTHUKOM.

[IpencenarenbCTBYIOMIMIT YaCTUUHO YIOBJIETBOPUII XOJaTai-
CTBO MOJCYIMMOTO, MTPEIOCTABUJI €My OIMH 4ac JJIS MOArOTOB-
KW, HO O€3 3all[UTHHKA.



[Mocne BO30OHOBJICHUsI TIPEHUI aBOKAT TOACYAUMOIO 3a-
SIBAJI 00 YIIeMJICHHH TIpaBa MOJICYAUMOTO TOJIb30BaThCSI TIOMO-
IO 3AIIUTHUKA W ITPOCUJT 3aHECTH 3TO 3asIBJIICHUE B MTPOTOKOJ
CyaeOHOro 3aceaHusl, peACeNaTeIbCTBYIONINIA JAHHOE 3asiBJie-
HMe OCTaBUJI Oe3 BHUMaHUSI U BO3MOXHOCTb ITPOKOHCYJIbTUPO-
BaThCs C 3AIIIMTHUKOM Iepejl BBICTYIUICHUEM B MpeHusix M. He
HpeIOCTaBUIL.

[Mepen nociaeaHuM cioBoM M. COOOIIMII, UTO K MOCTIEHEMY
CJIOBY HE FOTOB, TaK KaK eMy HEOOXOMMO IMPOKOHCY/IbTUPOBATh-
sl C aJIBOKATOM, IIPOCUJT CyAeOHOe pa3oupaTebCTBO OTIOXKHUTD
Ha JIPYTroi JieHb, OTHAKO Mpe/ce/IaTeIbCTBYIOIIUM 9TO XO/IaTaii-
CTBO OCTaBJIeHO Oe3 BHUMaHUS, B TIPEIOCTABICHUN BpEeMEHH U
KOHCYJIBTAIIMH C 3aIlIIUTHUKOM TaKxke ObUIo oTKa3aHo. [1pu sTom
U3 TIPOTOKOJIA CYAeOHOr0 3aceiaHusl CIIeyeT, YTO OCYK/ICHHBIN
10 CYIIECTBY OOBUHEHUsI B TIOCJIEIHEM CJIOBE HUYETO He CKa3all.

Hcmounuk cyoeonoit npakmuxu: OnipeneneHue BepxoBHOro
Cyna P® Ne 78-AITY 13-28.

Mecmo nyoauxayuu: CIIC KoncynprantlLmoc.



— He3akoHHasa 3aMeHa
cJeJoBaTeJeM 3a00J1€BIIET0 3aI[UTHAKA
Mo COrJIaleHNI0 MOJKET CJIY:KHTh
OCHOBaHHEM [1JIS1 BO3BpaIlleHUsI
YrOJIOBHOTO /1eJia IPOKYPOPY

Hepeako npuxoauTcs CTalKuBaThCs CO CASAYIONIEH CUTYyaIH-
ei. AJIBOKAT MO COIJIAIIEHHIO B XOJIe CJIEJCTBUS 3a00JIe, a Clie-
JOBaTeJIb CIENIUT HA3HAYUTh OOBUHSIEMOMY «OeCIIIIaTHOT0», 60-
Jiee JIOSUTLHOTO 3armuTHUKa. OIHAKO cyeOHas MpaKTUKa CBUIE-
TEJILCTBYET O TOM, UTO ITO HApPYIIIEHHE MOXKET TMOBJIeUb CEPhe3-
HBbIE ITOCJIEICTBUS.

IIpaBoBas no3unusi Bepxosuoro Cyna P®

B cuiy cr. 237 VIIK P® yronoBHOE €10 NOMIEKUT BO3-
BPAIIICHUIO IPOKYPOPY MPU HATMYUU MPENSTCTBAN AJIS €r0 pac-
CMOTpEeHHSI. DTO 0OCTOATEILCTBO MMEET MECTO 10 HACTOSIIEMY
neny. Kak cienyer u3 marepuasos aesna, anBokat [1. 011 6oseH u
HAIPaBUJI CJIEIOBATENTIO XOIaTalCTBO 00 OTJIOKEHUH CIIeJICTBEH-



HBIX JeficTBUi. Hukakoro pemieHusi mo 1aHHOMY XOAATalCTBY
npuHATO He Obu10. HoBoe, Oonee cTporoe ooBuHenue b. Ob110
NPEABSBIICHO C YYaCTHEM 3allIMTHUKA [0 HA3HAYEHUIO CIIe/I0Ba-
TeJIs.

[Tpu 3TOM M3 MpoTOKOJIA Jonpoca b. HENb3s caenaTh BHIBOJ,
JlaBaJjl I OH COIVIacHe Ha yyacTue B JieJie Ipyroro ajBokara. Her
JAHHBIX O TOM, IIoYeMy B HapyiueHue nosjoxenuu cr. 50 VIIK
P® crnencTBeHHOe ieiicTBIE TPOBOAMIIOCH €3 a/IBOKaTa, y4acT-
BYIOILIETO B JIEJIE TIO COIJIAILIEHUIO.

Bmecre ¢ TeM, Kak BUIHO U3 MaTepUaJIoB Jieia, B XO/€ JI0Ipo-
ca B KauecTBe 0OBMHSeMOro b. cBOI0 BUHY He MpHU3HA, JaTh MO-
Ka3aHMs OTKa3aJICs U MPOTOKOJ He nofanucai. ClienoBarebHo,
npaBo Ha 3amuTy b. HapyiieHo: OH ObUI JIMIIEH BO3MOKHOCTU
NPUIVIACUTH 3aIIIMTHUKA 110 CBOEMY YCMOTPEHUIO, JIMIIEH IpaBa
Ha yJacTue B JieJie 3allUTHUKA, C KOTOPHIM OBLIO 3aKJTI0YEHO CO-
IJ1alleHue.

Hcemounuk cyoeonoit npakmuku: Onpenenenve CyneOHOM
KOJUIETMM IO yrosjoBHeIM jenaM BepxosHoro Cyma P® or
06.11.2008 Ne 89-008-62.

Mecmo nyoauxauyuu: bionnerenr BepxoBHoro Cyma P®.
2009. Ne 8.



=" Vi3MeHeHue 0OBUHEHHUS]

B CyJ1e0HOM pa30upaTeibCTBE
JIOMYCKAaeTCs, €CJIU DTHM He YXyJIIaeTCs
IOJIO’KEHHE MOACYIMMOro U He
HAPYIIAETCS ero MPaBo Ha 3alUTy

B cootBetcTBuu ¢ nosoxenusimu ct. 252 YIIK PO cynebHoe
pa3doMpaTeIbCTBO MO YTOJIOBHOMY JIENTy IIPOBOAUTCS TOJIBKO B OT-
HOITIIEHUH OOBHUHSIEMOTO U ITO IPEAbSBICHHOMY €éMYy OOBUHEHHIO.
V3meHeHne 0OBUHEHUs B CyIeOHOM pa30upaTeIbCTBe JOIMTyCKa-
eTCsl, €CIIM TUM He YXYAIIAeTCs MOJI0KEHUe MOICYIMMOTO U He
HapyIaeTcs ero mpaBo Ha 3anmmry. Kazanock Obl, MOHATHOE ITpa-
BUJIO, HO HA MPAKTUKE OHO MOXET BbI3BATh CJIOKHOCTH.

IIpaBoBas no3unus Bepxosuoro Cyga P®

Kak cnenyer u3 npuroBopa, Y. u A., AeUCTBYS IPYIIION JIULL
10 TIPEeIBApPUTEILHOMY CTOBOPY, B TeUeHUE 3 CYTOK YIAEpKUBa-
JIY, HE3aKOHHO JIMIas cBOOOb, b. 1 ee HeCOBEPIIEHHOJIETHIO
JI0Yb, a MIOTOM B T€YeHHE Henenu yaep:xxuain takxke u I1. ¢ T.



Hapsiny ¢ aTim B mpuroBope oTpaxeHo, uyto Y. u A. coBepimiu
JaHHOe TIpecTyIUieHne He B KoHie HostOps 2005 roaa, a B apy-
roe BpeMs — B KoHile aekadps 2005 roga. Takum obpazom, cya
YCTaHOBWJI M yKa3aJjl B PUTroBope, uto Y. u A. coBepiumiIy npe-
CTyIUIEHUE B OTHOIIEHUHY MOTEPIEBIIMX HE B TO BPeMsi, KOTOpPOe
OBLIO YKa3aHO B MPEAbSIBICHHOM UM OOBUHEHHUH, B TOM YHCTIE B
OOBHHUTEILHOM 3aKJIIOUEHUH.

[Tpu 3TOM BOMpPOC O CYIIECTBEHHOM U3MEHEHUY OOBUHEHU S B
YKa3aHHOW YacTy B CyeOHOM 3acelaHiK He 0OCYKIAJICs, B CBsI-
31 C YeM TMOACYIMMbIe ObUTM JIUIIEHB BOZMOKHOCTH BO3PaKaTh
IPOTHB HOBBIX OOCTOSITENILCTB M OCYIIECTBIISATH CBOIO 3AIIUTY IO
9TOMY OOBMHEHMIO. B cBsA3M ¢ 3TMM nipuroBop B oTHoeHuu L.
u I'. B yka3aHHOI 4acT OTMEHEH B KACCALIMOHHOM MOpPSIIKE, U
YTOJIOBHOE AEJI0 MPEKPAIEHO Ha OCHOBaHUU I1. 1 4. 1 ct1. 24 VIIK
P® 3a oTcyTcTBUEM COOBITHS MPECTYIIICHUSI.

Hcemounuk cyoeonoit npaxkmuku: Ilocranosnenve [pesunu-
yma Bepxosroro Cyga P® ot 20.03.2013 Ne 290-1T12.

Mecmo nyoauxauyuu: bronnerens BepxoHoro Cyma P®.
2014. Ne 1.

IIpaBoBas no3unus Bepxosuoro Cyga P®

[To cmblciy 3aKOHA CYIIECTBEHHO OTIMYAIOIIMMCS OOBHHE-
HHMEM OT MEePBOHAYAIIBHOIO MO (DAKTUUECKUM OOCTOSITEILCTBAM
CIeyeT CUMTaTh BCSAKOE MHOE M3MeHeHHe (pOpMYIMPOBKH 00-
BUHEHMS (BMEHEHHUE [IPYIUX [ESHUM BMECTO paHee IpEIbsiB-



JICHHBIX, BMEHEHHE MPECTYIJIeHUs], OTJIMYAIONIErocsl OT NPedb-
SIBJIEHHOTO TIO0 OOBEKTY IMOCSTaTeNIbcTBa, (hOpME BUHBI U T. ]I.),
€CJIM [PU 3TOM HapyIIaeTcsl MPaBo MOACYUMOro Ha 3alluTy.

CornacHO OOBUHUTELHOMY 3aKjTi0ueHuIo «27 o 2007 ro-
na, okoyio 19 4. 15 MMH., Haxo[sACh B CBOEM CITy’)KeOHOM Ka-
OuHete B 3maHuu PenepabHON CITYKOBI CyIeOHBIX TPUCTABOB
no KpacHogapckomy Kpato, peanusys CBOW MPECTYIHbIA YMbI-
ceJl, HallPaBJICHHbIW HA NoJTy4yeHue B3ATKH, C., JeCTBYS yMBbIIII-
JIEHHO, U3 KOPBICTHBIX TIOOYKJIEHUIA, OCO3HABASI, UTO COBEPIIIAET
MPOTUBOIPABHOE AESIHUE U CBOUMU JEUCTBUSMU JUCKPEIUTH-
pyeT U TOAAPBIBAET OCHOBBI U ABTOPUTET TOCYAAPCTBEHHOU BJa-
CTU W YNPABJIEHUs, COIJIACHO PaHEEe TOCTUTHYTOW JOTOBOPEH-
HocTy nonyywia yepe3 K. or M., npeacrapisonero tHTepecsl
000 ,,Kybanbpycarpo®, B3aTKy B Bujie jieHer B cymme S00 ThiC.
pyOuieii 3a coBepIlicHUEe HE3aKOHHBIX JICUCTBUI B TIOJIb3Y B3ATKO-
Jaresisi, a UMEHHO 3a CHSTHE apecTa ¢ JeOMTOPCKOM 3a0MKeH-
Hoctu OOO ,,Ky6aubpycarpo” nepeq OOO ,,I'apant-Ctpoii® B
pazmepe 13 578 992 py6. u HeoOparieHue B3bICKAaHWS HA JTaH-
HYIO 33/I0JKEHHOCTb>.

Cyn, 000CHOBBIBasI OPUINYECKYIO OlLIeHKY aercTBuid C., nmpu-
1ieJl K BBIBOAY O TOM, YTO, «SBJISISICh JOJKHOCTHBIM JIMIIOM,
C. uepe3 cBoero nocpeguuka K. nonyuymia B KauecTBe B3SITKU
500 Tbic. pyOnel, 4To CUMTAeTCsl KPYIHbIM Pa3MepoM, 3a COBEp-
IIEHUEe €10 HE3aKOHHBIX JAEUCTBUI — CHSTHE apecTta C J1eOUuTop-
ckoit 3agomkeHHocTH OO0 ,,I'apanT-Crpoii® u HeoOpalleHue Ha
Hee B3bICKaHWs MyTeM Aauu nomgunHeHHou K. ykazaHusi o BbI-



HECEeHUH 00 3TOM IMOCTAHOBJICHH A, KOTOPBIM OHa B CUJIY CBOCTO
JOJIDKHOCTHOTI'O IMOJTOXKEHU A Ccroco0OCTBOBAJIA B MOJIb3Y B3ATKOAA-
TCJLA».



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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