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A. B. JIeonTbeB,l0.
. AxoBJieBa
Pumckoe npaBo. OTBeTHI HA
3K3aMEHAINOHHLIE OMIeTHI

1. noHsiTHE PUMCKOIO
YacTHOro nmpasa

B Pume cyiiectBoBaiu iBe oTpacJu npaBa — myojanmyHoe u
YyacTHOE MpaBo. YJIbIIMaH AaeT cieaylolee onpeaenenue: «I1yo-
JIMYHOE MPABO €CTh TO, KOTOPOE OTHOCHUTCS K TIOJIOKEHHIO PUM-
CKOTO TOCYAApCTBa; YaCTHOE — TO, KOTOPOE K TMOJIb3€ OTAEIbHBIX
JIAID>.

IIy6mmuHOe mMpaBo — 3TO HOPMBbI, KOTOPBIE HETTIOCPE/ICTBEH-
HO OXPaHSIOT MHTEpPEChl TOCYIapCTBA U OIPENessioT MpaBo-
BOE TOJIOKEHUE TOCy/IapcTBa M ero opraHoB. [lyOmuaHoe mpa-
BO BKJIIOYAET B ce0s1 CTPOW rOCyIapCTBEHHBIX OPraHOB, KOMIIE-
TEHILIMIO YUPEKACHUI U TOKHOCTHBIX JIMII, aKThI, BBIPAKAIOIINE
BJIACTBOBAHME TOCy/IapCcTBa (HaKa3aHUe MPEeCTYIMHUKOB, B3UMa-
HHE HAJIOTOB U T. 11.).

Pumckoe yacTHOe MpPaBO — 3TO COBOKYIMHOCTb MPABOBBIX
HOPM, KOTOpbIE 3aIUIIAI0T UHTEPECHl OTAEIBLHOIO JIMIA B €ro



B3aMMOOTHOIICHUSIX C JIPYTMMU JIIOIbMU. YacTHOE MPaBo BKJIIO-
yaeT B ceOs1 CeMelHble OTHOIIECHUS, MHCTUTYThl COOCTBEHHOCTH,
HacJIe/IOBaHusl, 0053aTeJIbCTB.

YacTHoe MpaBo MpeJocTaBiseT MPOCTOP ABTOHOMUH OT/IEIb-
HBIX JIUIl (IJIaB CEMEWCTB, TOBAPOIPOU3BOMTENICH, BBICTYIIA0-
IIMX Ha PbIHKE, ¥ MOAOOHBIX UM YaCTHBIX COOCTBEHHHUKOB, TIPE/I-
CTaBUTeJIel Kjacca paOOBJIA/IENbIIEB), OHAKO TIPE/iesibl ITOW
YaCTHOW aBTOHOMHUM OIpeesser myonruuHoe mpaBo. Hopwmbl
NyOJIMYHOTO TIpaBa JOJDKHBI COOMIONAThCS BCEryia U HE MOTYT
OBbITh U3MEHEHBI OT/ICIbHBIMU JIUIAMHU.

BakHefimuM NPUHIMIOM PAMCKOr0 YacTHOTO NMpaBa
sBIIsIOCh OecripaBue paboB. B Pume cymiecrBoBan paGosia-
JeJTbUeCKUid cTpoid. Pad ObUI Bellbio, COOCTBEHHOCTBIO TOCTIONH-
Ha, He MUMeJl HUKakuX mpaB. [IpaBa ObUIM JIKIIL Y CBOOOJHBIX
moner. CricteMa pUMCKOTO YacTHOTO MpaBa 3aKkperuisiia 3a pa-
OoBJIaIETbIIAMY HEOTPAaHMUYECHHYI0 BO3MOXXHOCTh SKCIUTyaTaluu
paodoB.

Ho uznauansro B [IpeBHeM Prive He Bce CBOOOTHBIE JTH0/IN ObI-
JM HajelieHbl ipaBamu. CyObeKTaMHu YacTHOTO PUMCKOTO Ipa-
Ba OBUTH TOJILKO PUMCKUE I'pak/iaHe, JIIOJIU e, He BXOJMBIIINE B
PUMCKYIO OOIIMHY, CUUTATUCH OecripaBHBIMU. JIUIIb ¢ pa3BUTH-
€M TTPOM3BOICTBA U PACHIUPEHUEM TOPTOBJIM C COCETHUMHU TOCY-
JapCTBaMU KPYT JIUIL, SIBJISBIIMXCS CYObEKTaMH YaCTHOTO MpaBa
B PUMCKOM TOCY/IapCTBE, CTaJl yBEIUIMBATHCSI.

PuMcKkoe 4acTHOe MpaBo SIBJISIETCS MPeIeIbHBIM BhIPAKESHU-
€M MHIVBUIyaJIN3Ma (MHAUBUIYaTIU3M TOMOXO3sMHA, paboBa-



JeJIblia, BEAYIIEro XO3sICTBO M CTAJKUBAIOIIETOCs Ha PHIHKE C
JIPYTMMU TAKUMHU K€ XO3sIeBaMU) ¥ HAUOOJTbINIe CBOOOIBI Tpa-
BOTO CaMOOMpeAeIeHUs] UMYIIMX CJIOEB HACEJICHHUS.

dopma BbIpakeHus IPUIUIECKUX HOPM B Pume Obliia Ha 1o-
BOJILHO BBICOKOM YpoBHe. TOUHOCTH (hOpMYIMPOBOK, SICHOCTb
MIOCTPOEHUSI U apryMEHTAlluU, KU3HEHHOCTh, KOHKPETHOCTD,
MPAaKTUYHOCTh TIPaBa, IOPUIUYECKHE BBIBOIBI COOTBETCTBOBA-
JIM UHTepeCcaM T'OCIOJCTBYIONIETO KJlacca — 3TO OTJMYUTEbHbIE
NPU3HAKH PHMCKOro 4yactHoro mpasa. McTtoununku pum-
CKOTr0 YacTHOr0 MpaBa — 3TO COBOKYITHOCTh pEIeHHid KOH-
KPETHBIX KazycoB. OOIIIe MOT0KEeHUsT BHICKA3bIBAJIUCH HA OCHO-
BE€ PACCMOTPEHUsI KOHKPETHOro ciay4vasi. MHcTuTymu, npaBuia,
JUTECTHI MPEICTABIISIOT COOOK COOPHMKU OOOOIICHUIA BHIBOJIOB
KOHKPETHBIX CylIeOHBIX JIeJI.

PumMckoe npaBo pa3BuBaJIOCH MO JBYM NPHHI[AIIAM, Ta-
KHM KakK:

1) KoHCepBaTU3M (YBaKEHUE K CTAPOMY MPABY);

2) IpPOrpeECCUBHOCTD.

KoncepBaTusm. [Iperop 1 10pUCTbI ¢ OOJBIIMM YBaKEHUEM
OTHOCHJTUCH K TIOCTQHOBJICHUSIM 3aKOHA, IIPABUJIaM 9[UKTa, MHe-
HUSIM CTapbIX aBTOPUTETHHIX OpUcTOB. JIIOOWIM MOKa3aTh, 4TO
WX BBIBOJIBI COOTBETCTBYIOT B3IJIsIaM TpeIIecCTBeHHUKOB. [le-
JISIMU OBUTH COXPaHEHHUE CYIIECTBYIOIIETO CTPOs, HE3bIOIEMOCTh
npaBa, cOOMOIEHNEe UHTEPECOB TOCMOACTBYIOIETO KJlacca.

IIporpeccuBHOCTB. B cityuasx, Koraa I0pucTbl HE MOTJIH 3a-
IIUTUTh UHTEPECHI TOCTIOICTBYIOMIETO KJIacca MPH MOMOIIHY UMe-



IOIIUXCS TIPABOBBIX HOPM, T. €. OOHapyXuUBaJcs IpoOen B Mpa-
BE, CO3/1aBajiach HoBass HopMa. OIHAKO CTapoe MPaBo MPH STOM
HE OTMEHSUIOCH, JIJIs TOTO YTOOBI HE MOJPIBATh BCIO MTPABOBYIO
cuctemy. HoBble HOPMBI CO3/1aBJIUCh ITyTEM BHECEHHUSI MPETO-
POM JIOTIOIHEHU I K TIPEKHEMY AUKTY WU IyTeM (pOopMyJIUPOB-
KU I0PUCTaMU HOBBIX B3IJISIIIOB.



2. CucreMa puMCKOro
YACTHOIO NMpaBa

Hcropuyeckn CIOXKWIOCh, YTO B COCTaBe PUMCKOTO IIpa-
Ba pa3iiMyai0T OT/AeJIbHbIE CHCTeMbI, BOSHUKIINE MOCIIeI0Ba-
TEJIbHO OJJHA 34 JIPYIoil: LIMBWJIBLHOE MPaBo, MPETOPCKOE MPaBo,
MIPaBO HAPOJOB, CIPABEAJIMBOE IPABO U €CTECTBEHHOE MPABO.

JlpeBHeniee pUMCKOE MPaBO HA3bIBAJIOCh KBUPUTCKUM (110
MMEHH TIJIeMeH! KBUPUTOB). [laHHas cucTema rpaBa B JaJIbHe-
meM ToTyYn/ia Ha3BaHVE MMBMJIBLHOrO mpasa (ius civile) u
ofpeieNisiia CTPOro HAIMOHAJIBHBIA XapaKTep MpaBa PUMCKHUX
rpax/JaH, rpaBa ropoja-rocyjapcraa.

IIpaBo nperopckoe (ius praetorium, wiu honorarium,
ot cjaoBa «honores» — moyeTrHast JOJKHOCTb) — CHCTEMa
IpaBa, KOTopasi CJIOXKUJIACh Hapsly C LIMBWIbHBIM IIpaBoM. [lo-
SIBJICHUE JIAHHOW CHUCTEMBI CBS3aHO C PaCUIMPEHUEM 3eMeJIbHOM
COOCTBEHHOCTH (3aBO€BAHUE COCEJHUX TOCYAAPCTB), Pa3BUTUEM
SKOHOMUKH, POCTOM paOOBIa/IeHUs], COCPEJOTOUEHHEM B pyKax
TOCIIOJICTBYIOIIEN BEPXYUIKHA TOPrOBOrO U POCTOBILIMYECKOIO Ka-
nutana. Ha ¢oHe 3Toro o0oCTpsIOTCS KJIACCOBBIE MPOTHBOPE-
ynsi. CUCTeMBI IIUBWJILHOTO MpaBa OKa3aJloCh B JAHHOUW CUTYya-
MK HenocTatouyHo. [locTaHoBIeHUsT HAO OBLIO UCHIPABIIATH U
MOTOJHATE. DTUM 3aHUMAJIUCH CYJIeOHbIe MarMCTPAThl, B OCHOB-
HOM IpeTophl. B pesysbrare nosiBUICS psifi MHCTUTYTOB, pa3pa-



OOTaHHBIX MyTEM SIUKTOB U CHAOKEHHBIX HOBBIMU CPE/ICTBAMU
3aIIUTHL.

B pesynbrare pa3BuUTHSI MPOW3BOACTBA U PACIIMPEHHS TOP-
TOBJIM C COCETHUMH TOCYJapCTBAMU BO3HHUKJIA HEOOXOIUMOCTh
pa3paboTaTh HOPMBI TIpaBa | It HEpUMJIsIH. Tak Hapsiy C Lu-
BIJIBHBIM TIPaBOM TOSIBUJIACH €I1Ie OfHAa CHCTeMa MpaBa — Ipa-
BO HapomoB. JlaHHas cucTeMa peryJrpoBaja OTHOIICHUS MEX-
Iy pUMJISTHAMU U HEPUMJISTHAMM, B3aMMOOTHOIICHHS MEXIy
HEepUMJISTHAMM.

Jlanee MPOM30ILIO CIMSHUE CHCTEM — IIMBMIIBHOTO TpaBa U
npaBa HApOJOB. DTOMY CIOCOOCTBOBAJ MHTEpEC TOCHONCTBY-
IOIIEro Kjacca B Pa3BUTHUM TOProBiM. [locTeneHHO meperpu-
HbI (HEPUMJISIHE) HaJIeJISUTUCh TTPaBaMK PUMCKOTO IPakIaHCTBA.
[Iperopckoe mpaBo, 0ObIYai, AKTUBHOCTD I0PUCIIPYICHIIUH TTPH-
BEJIU K CIIMSIHUIO 9THX JIBYyX cUcTeM. [lonbliie BCero 1UBUIIbHOE
NIPaBO COXPAHSLJIO CBOKO CHJTy B OOJIACTM CEMEWHBIX W HaCle[l-
CTBEHHBIX OTHOIIEHN. OCcOOEHHO OBICTPO CUCTEMA TpaBa HApO-
JIOB OKa3aJia BJIMSIHUE Ha JBIKIMOCTD, Ha 00J1aCTh TOTOBOPHBIX
oTHomeHui. [laske pabcTBO U IpaBO BOGHHOM 00BN PHUMCKHE
IOPUCTBI CTAIM OTHOCHTh K OOJIACTH CHCTEMBI MpaBa HapOJIOB.
Biusinvie mpaBa HApOIOB Ha IIMBUIJILHOE IMPABO ObLIIO B3AaMMHBIM,
T. K. MTHCTUTYTHI MIPaBa HApOAOB OBICTPO MOTJIOMAICH [IUBUIIb-
HBIM TPAaBOM U OJIHOBPEMEHHO IIIeJT TIPOIIECC BKIIIOYEeHus (yco-
BEPIIIEHCTBOBAHMSI) CTAPbIX [IMBUIILHBIX HOPM B TIPABO HAPOJIOB.

B smoxy npuHIMNaTa NOSBWIOCH ius aequum (cmpaBej-
JuBoe npaso). Opucramu B npakTuKy ObUT BBEJEH MPUHIIAI



cripaBeiMBocTH. HecMoTpst Ha paGCTBO IOPUCTHI, TOBOPUJIHA O
paBeHCTBE BcexX B 00JIACTH TIpaBa U Tepejl 3akoHoM. B obmactu
YaCTHOTO TpaBa MPUHIIUI CIPABE/UIMBOCTU MIOHUMAJICS YHUCTO
MM prudecku. CUUTAIOCh, YTO IPUHIIUI CITPABEIMBOCTH U 00-
MaH C U3BJICYEHHEM M3 HETO BBITOJIl HECOBMECTUMBI. B pe3yiib-
TaTe MPETOP BO MHOTUX (DOPMYJIax MPeIHUChIBAI CYAbEe BBIHECTH
pelieHre, MpUHUMasi BO BHUMaHKUe cOOOpaxkeHusl JoOpoii coBe-
CTU. DTOT NMPUHIIUI MPOHUK BO MHOTHUE TOJIOKEHUS SUKTA U
NIPETOPCKOro TMpaBa.

T[MosiBUIach HOBas TEOPHS, OHA IPOTHBOIIOCTABHJIA ITPABO HA-
POZIOB He IIMBUIILHOMY IIPaBYy, a MPaBy €CTECTBEHHOMY (10 Mpa-
BY TIPUPOJIbI BCE JIIOMIU SIBJISIIOTCS paBHBIMHK). Llutiepon omnpese-
JIUJI €T0 KaK TpeOOBaHUE MOPAJIU U YTBEPIKIAJ, YTO IMPABO TOKO-
UTCSI HA HEM3MEHHOM HPaBCTBEHHOM CO3HAHHMM U 3aKOHE, KOTO-
PBIi BJIOXKHJIA IPUPO/IA B CEPIIIIa BCEM JIIOIAM. YJIbIIMAH CUUTA,
YTO eCTeCTBeHHOe MpaBo (ius naturale) — Gosee MMpPOKoe MOHS-
THE, KOTOPOE PACIPOCTPAHSIETCS M Ha JKMBOTHBIX, & TAKKe UTO U
IpaBoO COOCTBEHHOCTH B HEKOTOPBIX OTHOIIEHHSIX OCHOBAaHO Ha
€CTeCTBEHHOM TpaBe. «IIpaBo COOCTBEHHOCTHU HaJl HEKOTOPHIMU
BelllaMU MbI TIPHOOPETaeM 0 MpaBy HApOJOB, KOTOPOE B CUITY
€CTeCTBEHHOIO pa3yMa OJMHAKOBO COONIONAETCS MEXy BCEMU
JIIOABMMI> .



3. IlonsaTne U BUAbI HCTOYHHKOB
npaBa. O0bIuail ¥ 3aKO0H.
IlocTaHoBJIeHUSI UMIIEPATOPOB

Hcrounuk npaBa — 310 (hopMa BbIpaKeHHU sl IPABOBBIX HOPM,
BKJIIOYaroIas B ce0si ciocoOsl, (popMbl 00pa3oBaHus (BO3HUK-
HOBEHHsI) HOPM IIpaBa U YCJIOBHUS KU3HU oOmmectBa. HCTUTY-
uuu [as paor cienyoonye BUAbI HCTOYHUKOB MPaBa: 3aKo-
HbI, CEHATYC-KOHCYJIbThI, KOHCTUTYLIUM UMIIEPATOPOB, SAUKTHI
MarucTpaToB, OTBETHI I0PUCTOB. Tak:ke cloa JOIKHO OTHOCUTb-
cs1 oopryHOe mpaBo. MHctutymm FOctrHmana aenviy npaBo 1o
NPU3HAKY MMCbMEHHOU U YCTHOM (hOpMbI UCTOYHMKOB. QObIvuail
SIBJISIETCS IPEBHEMIINM YCTHBIM HMCTOUYHUKOM IIpaBa, OH OCY-
IIECTBIISUICS, KOI/la He ObUIO HU 3aKOHA, HU OIPEEIEHHOr o Ipa-
Ba. BpUIM TONIBKO OOBIYaM U PESTMTHO3HbIE MPEANTUCcaHUs. 3aKo-
HbI X1 Tabmwir B OONBIIEH CTENIeHN eCTh 3aKperUieHrue 0ObIYaeB.
Ony6nukoBas XII Tadnmuil, rocynrapcTBeHHas BJIacTb IpeBpaTu-
J1a 3TOT COOPHUK B CBOJ, 3aKOHOB LIMBUJIBHOT'O TIpaBa U B OCHOBY
PUMCKOro yacTHOro npasa. [locteneHHo ¢ pa3BUTHEM pUMCKOTO
rocymapcTsa oOblyaii motepsut cBoe 3Hadenue. Ho ¢ ycraHosrne-
HUEM MHUPOBOT'O PUMCKOT'O FOCIIOACTBA 0OBIYAil CTaJl BBIIIOIHSTD
(pyHKLIMIO OTMEHBI 1 NPEOIOJIEHU YCTAPEBIINX HOPM LIMBUJIb-
HOTo, KBUPHUTCKOTO IpaBa. FOmaH B 310Xy NprHIMNIATa 00bYait
paccMmaTrpuBall Kak )KMBOW UCTOUHUK MpaBa U MPU3HABaJ 32 HUM



TaKyIo )K€ CUJIy U TaKOe € OCHOBaHMe, Kak 3a 3akoHoM. IOmnu-
aH CUMTAET, YTO B OCHOBE OObIYasl JiekKaT JaBHEEe NPUMEHEHHUE
¥ MOJTYaJMBOe cornacue odmectBa. OHAKO 3Ta TEOpHs CyIlle-
CTBOBaJIa JIUIIb B ApXaUYECKOM acIieKTe, T. €. B CUJIy TOrO, YTO
pUMCKasi TPaJAULIMS O HAPOIHOM CYBEPEHUTETE U 3aKOHOATE b-
HOU BJIACTH JIABHO ObLJIA OTIPOBEPTHYTA TUKTATYpPOU lie3apei, HO
UMIIEpATOPhI MOAJEPKUBATT BUAUMOCTb COXPAHEHUsI TIPEKHUX
(popm rocynapcreenHou Biaacti. B 319 r. H. 3. BbILIO pacnopsi-
JKeHHe, 3arpelarliee JIeicTBie 00bYaeB, KOTOPble OTMEHSIIOT
3aKOHBI. [IpeBHM1 PuM 1og 3akOHOM MOHMMAJI pelIEHUEe KOMHU-
WA — HAPOJHOTO COOPaHMS TOTO WJIM MHOTO BHJA (IO KypHSM,
HEeHTYpusiM, TprOaM). B mosiBjieHnM 3aKoHa y4acTBOBAIM TPH
OpraHa puMcKOro rocyaapcraa:

1) marucrpart; 2 Hapon; 3) ceHar.

Maructpar (KOHCYJ, JUKTATOpP, MPeTOpP) BhipabaThIBAI
MMCbMEHHBIN MPOEKT 3aKOHA, UCIPOIIEHUe 3aKkoHa. [lanee ma-
TUCTpaT cOOMpa HapoJ B KOMUITUM M TIpe/siaraig NpuHSATh WK
OTBEPrHYTh JaHHBIN NIPOeKT. OJHAKO HAPOJ HE MOT OOCYkK/IaTh
NpeIIOKEHHBI MarucTpaToM 3aKoH. Eciu ke mpoekT ObLT pu-
HAT HAPOJIOM, TO 3aKOH HYXJAJICS B OOOPEHUHU WM paTtudu-
KallMu CO CTOPOHBI ceHaTa. [IpuHsATHIe Tak 3aKOHbI HA3bIBAJIMCh
leges rogatac. PopMyJIMPOBKa 3aKOHOB COCTOS1J1a U3 Tpex
yacreil:

1) HagnMch (B HEW yKa3bIBAJIMCh IMEHA MHUIIMATOPOB 3aKOHA,
BUJI HAPOJJHOTO COOpaHMs U OOCTOSTENILCTBA, BBI3BABIIINE U3/a-
HHE 3aKOHA);



2) coepkaHue caMoro 3aKOHa;

3) caHkus (rapaHTUX COOJIONICHUSI 3aKOHA).

ITocTanoBJIeHHSI UMIIEPATOPOB — KOHCTUTYIIUU — B 3TOXY
MPUHLIMIIATA CYIIECTBOBAJIM B YETHIPEX OCHOBHBIX (popmax:

1) 3aMKTBI — 00I1IMe pacnopsiKeHust (OHH CYIIIECTBEHHO OT-
JIMYAJIUCh OT 9AUKTOB MAaruCTPaToOB, T. K. UMIIEPATOPCKUE TUK-
THI COZIEPXKAJIU HE TTPOrpamMmy JIeSITeJIbHOCTH, a TIOCTAHOBJIEHUS,
oOs13aTesIbHBIE [Is1 BCeX JOJKHOCTHBIX JIMI] U HACEIEHUS);

2) neKpeTbl — peIleHus] 10 CyIeOHBIM JIeNaMm;

3) PECKPHNTBI — OTBETHl Ha IOCTYINABLIME K UMIIEpaTOpam
BOMPOCHI;

4) MaHJATbl — UHCTPYKLIMA YMHOBHUKAM MO aJMUHMCTpPA-
TUBHBIM U CyIeOHBIM BoIlpocaM. B mepuon qomMmmuHaTa OCHOBHOM
(popmo¥i 3aKOHA CTAHOBUTCA MMIIEPATOPCKUAN SAUKT, ITOCKOJIb-
Ky MaHJaThl BHIXOJSIT U3 YIOTPeOIeHNUsI, JEKPEThl U PECKPUIITHI
BCTYIAIOT B CUJIY TOJIbKO IIPU PACCMOTPEHUU KOHKPETHBIX [IEI.
B konne 11 B. ipu pa3nesieHMH MMIIepUM BO3HUKJIA HEOOXOIH-
MOCTh OOBETUHUTH MHOTOUHCJIEHHbIE UMIIePATOPCKUE KOHCTH-
TYIIVH, TAHHOE OObEIMHEHUE JTOJKHO OBLIO CTYKUTh CUMBOJIOM
earHCTBa ITpaBa. OIHAKO MPABUTENILCTBO HE PELIMIIOCH B3SITh HA
ceOs1 TaKyl0 OTBETCTBEHHOCTh, U Komu(UKaIus Oblia Mpou3Be-
neHa vactHeiMu Jnamu: Codex Gregorianus (aBtrop — I'pero-
puan), Codex Hermogenianus (aBrop — I'epmorenunan), Codex
Theodosianus (aBTOp — BOCTOYHO-pUMCKUN umnepatop Peojo-
cuii II).



4. IIpaBo HUBUJIbLHOE U MPABO
MPETOPCKOe. JAUKTHl MArHCTPATOB

IHuBuabHoe npaso (ius civile) — cucrema pumckoro mpa-
Ba, ONPEIeIAIoNIAs CTPOro HAITMOHAILHBIN XapaKTep MpaBa puM-
CKUX TpaskjiaH, [paBa ropoaa-rocyaapcraa.

IIpaBo nperopckoe (ius praetorium, nwiu honorarium,
oT cjoBa «honores» — modetrHasi JOJKHOCTb) — CHCTEMa
MpaBa, KOTopasi CJIOXKWIACh HApSAY C LIMBUJIBHBIM MIPABOM (TI0-
SIBUJICS PsIJl MHCTUTYTOB, pa3pab0TaHHbIX CyJeOHBIMU MarucTpa-
TaMd, B OCHOBHOM TPETOPaMH, IyTeM SIUKTOB M CHAOKEHHBIX
HOBBIMU CPEJICTBAMU 3ALIUTBHI).

[{uBUIbHOE ¥ IPETOPCKOE MPABO MOCTOSIHHO B3aUMOJIEHCTBO-
BaJIM JIPYr C JPYroM, HEKOTOpblE IMpaBUja IIMBUJIBHOTO IMpaBa
BOCITPOM3BOIWIIUCH B S/IMKTE, a TOCTUKEHUS TTPETOPCKOTO Tpa-
Ba MEPEXOAWIN B 00JIaCTh IMBWIILHOTO TpaBa. Mmmeparopckue
KOHCTUTYIIMM U PECKPUIITHl MHOTAA 3aMMCTBOBAIM U3 3IMKTA
IUIsl pa3BUTHSI LIMBUJILHOTO TpaBa. Takoe B3aMMOJENCTBUE CKa-
3bIBAJIOCh HA PA3JIMYHBIX MHCTUTYTaX MpaBa. B HEKOTOPHIX 00-
JIACTSIX HA TIOYBE MPETOPCKOT0 AUKTA CIOKUIUCH 1IeJIble HOBbIE
WHCTHUTYTHI, B IPYTUX MPeoOpa30BbIBATIOCH COACPKAHNE UHCTH-
TYTOB IMBHJIBHOTO ITpaBa. Hanprimep, psaom ¢ KBUPUTCKOH cO0-
CTBEHHOCTBIO BO3HUKJIA OOHUTAPHAS, HAPSTY C [IMBUJIBHBIM Ha-
CJIEIHAKOM TOSIBWICSI PETOPCKUI Biajesel Hacneactsa. dop-



MaJIbHOE MPOTUBOIIOIOKEHHE [IMBUJIBHOTO M ITPETOPCKOro MpaBa
B CHJIy PUMCKOTO KOHCEpBaTU3Ma COXpaHsuioch A0 FOctunuana.
Ho erie ¢ a1oxu Kj1acCM4YecKHX I0PUCTOB MOSIBUJIACH TEHIEHITHS
K CJUSHUIO 3TUX JBYX CUCTEM B OJVH IOPUAUYECKUI MOPSAOK.

Hopwmsbl 1 uHcTUTYTH B KOnudpukaumu HOctnHMaHa B cymi-
HOCTHU TIPEJCTABIISIOT COOOW pe3ysbTaT HAvaBIIIEerocsi TPU CTO-
JIeTUsI Ha3aJ| CJUSHUS IMBUJIBHOTO U MPETOPCKOro npasa. MH-
crutynus FOctuamnana: «Ho mocKobKy MoCTeneHHO U3 00bYast
JIOfIeN, C OJHOM CTOPOHBI, U HOBOBBEJIEHWI KOHCTUTYLIMIA — C
JPYTo¥ IIMBUJIBHOE MPABO HAYAJIO TIPUXOAUTH K €TMHOOOPA3HUI0
C TIPETOPCKUM TIPAaBOM, TO OBUIO YCTAHOBJICHO...» Takum 00-
pa3oM, MOCTETNIEHHO MyTeM CyIeOHON 1 JIEIOBOM MPAKTUKU MO/
BO3JIEICTBUEM HUMIEPATOPCKUX KOHCTUTYIIMM, UCIIPABIISIONINX
JEUCTBYIOIIMI 3aKOH, BOZHUKJIO HOBOE IPAaBO.

IAUKTHI MArucTPaToOB — 3TO OJJH U3 UCTOYHUKOB PUMCKO-
ro npasa. [Ipu BcTymieHUu B OMKHOCTh MarucTpar u3JaBajl
9MUKT, B KOTOPOM OOBSBIISLT MTPOrpaMMy CBOEH NIesITeJIbHOCTH,
00s13aTeNIbHYIO JIJII HEr0O Ha BpeMsl ero cTykObl. Bosbioe 3Have-
HUE UTPaM MUKTHI PETOPOB, KOTOPBIE COAEPKAIM yKa3aHUs,
MpU KaKMX 0OCTOSITENbCTBAX OyleT JaBaThCs cyaeOHas 3allu-
Ta. DIUKTH MPETOPOB CTAJIM MCTOUHUKOM OOpa30BaHMS CHUCTe-
MBI IPETOPCKOrO MpaBa. JTO CBA3AHO € TeM, uTo B niepuon ¢ 11 B.
JI0 H. 3. B PuMe akTUBHO pa3BUBAIOTCSI OOIIECTBEHHBIE OTHOIIIE-
Hus. [Toatomy cyiecTByloliee B JaHHOE BpeMsl MPaBO BO MHO-
T'OM OTCTaBaJIO OT BPEMEHH, U Toraa 0coOyl0 IIEHHOCTb MPHOO-
peTall ¥ SMUKTHI, UMEHHO OHH 3aIOJTHSUIN BCe TIPOOEITBI B ITPaBe.



[IpaBy npuaaBajcs NpOrpecCUBHBIN XapakTep, XOTs hopMaib-
HO CYIIIECTBOBAJIM YCTapeBINIME HOPMbI, HO HU TIPETOP, HU JIPY-
TYie MarucTpaThl He MOTJIM OTMEHHUTH WJIM U3MEHUTD 3aKOH. [1po-
1IECC U3MEHEHMsI YCTapeBILEro MpaBa pa3BUBAJICS MOCTETIEHHO.
W B pe3ysbraTe SAMKT MPETOpa CTal BKJIIOYATh TaKWE MYHKTHI,
KOTOpbIe OBLTH HATPaBJIEHbl HA W3MEHEHHE 3aKOHA.

B 3moxy npuHIIMIaTa 3a IpeTopamu Mo-TPeKHEMY COXpaHsi-
JIOCh TIPaBO M3[aBaTh AMKTHI, AUKT CTABUJICS HApaBHE C IH-
BUJIBHBIM MpaBoM. Ho He3aBHcHMMOE MOJIOKEeHHE IPETOPOB U
CaMOCTOSITEJTHOE OCYINECTBJIEHUE UMU BJIACTU OOJIbINE HE CO-
I71aCOBBIBAJIOCH C HOBBIMH (pOpMaMK TOCYJapCTBEHHOTO YCTPOW-
ctBa. [Iperopsl He MOIIM BCTynath B KOH(IUKT C UMIIEpaToOp-
cKoi BiacThio. [ToqunHEHHBIE CeHaTy MPeTOphl MOTEPSUTN BCs-
Kylo uHUNMATuBy. [lof CUJIBHBIM BIIMSTHHEM HUMIIEPATOPOB Ce-
HAT TPENUCHIBAJI PETOPaM MPOBOAWTH CBOM MOCTAHOBJICHUS,
B pe3yJIbTaTe MPETOPBI MOCIYIITHO MPEAOCTABIISIN CIIeIUaIbHbIE
nckn. HoBoBBeneHuii ObLIO Majio, HOBOE 100aBIISIOCh TOJIBKO
MO TIPEJUIOKEHUSIM CeHaTa UM O0COOO BIIMSATEBHBIX IOPUCTOB.
YcuneHve uMnepaTopckol IOPUCAVKIIMU ObLIO HAMPaBJIeHO Ha
cofiefiCTBHe TIpeTOpcKoMy (hOpMYJISIPHOMY TIPOIecCy, KOTOPBIT
HOMMHAJIBHO OCTaJICSI HEITPMKOCHOBEHHBIM.



5. IIpaBoBoOe 3HAYEeHUE BPEeMeHH

Bpemsi — onpeaensionuii akTop B OCYIIECTBICHUU U 3a-
muTe rpaB. Hapsny ¢ nefictBusimu (6e3/1eiCTBUEM) OHO SIBIISIET-
Cs1 OCHOBaHUEM BO3HUKHOBEHU S, U3MEHEHU S I ITPEKPALLCHU A
IIPABOOTHOLLIEHUM.

Bpemsi B HEKOTOpBIX Ciyyasix CO3[A€T MPABOBYIO 3aLIUTY
(pakTHUECKOMY TTOJIOKEHHUIO, IIPEeBpaliacT (pakT B IPaBO, CO3/1a-
€T IpaBO, HO OHO K€ M IoralaeT rnpaso. Bpems gaer npaso ox-
HOMY M OTHMMAaeT y Apyroro. MHorna npaBo BO3HUKAJIO MU3-32
TOr'0, 4TO JIOJITO0 OCYIIECTBIISATIOCh COOTBETCTBYIOIIEE EMY I10JIO-
JKeHMe Belel (oTcroia — nprodperaresibHasi JaBHOCTD, JAOIast
BJIA/IEJTBITy TIPaBO cOOCTBEHHOCTH). [IpaBo yTpaunBaiock, Koraa
OHO JIOJITO HE OCYILECTBJISIOCH (OTCI0[ja — MOTacUTEeNIbHAs J1aB-
HOCTb [1J151 UICKOB).

JIaBHOCTb KaK TPOMEXYTOK BPEMEHHM C TOYHO OOO3HAUYEH-
HBIMM TPaHMIIAMU OTJIMYAETCS OT HE3anaMATHOIO BPEMEHU
(vetustas). HezamamsiTHOe BpeMsI Takxe IPOMEXKYTOK BpeMe-
HU, HO TaKOW IMPOMEXKYTOK, B KOTOPOM Hayajio OCYILECTBJICHUS
MIPAaBOMOYM I HEBO3MOKHO YCTAHOBUTD, T. €. HATMYHOE MOJIOKE-
HUE BEIIEW CYHIECTBOBAJIO TaK HABHO, YTO JKUBYILEE ITOKOJIE-
HHUE He MOMHUT MHOTO, OHO UMeJIO 3a ceOsl MPe3yMIILHIO Tpa-
BOMepHOCTH. VIckoBasi JaBHOCTb O3HAUYAET IOrallleHUe BO3MOXK-
HOCTb MPOLIECCYATTbHOM 3allUThI [TpaBa BCJIEICTBUE XO3SUCTBEH-
HOU ¥ TIPaBOBOM Oe311eITeIbHOCTH YIIPABOMOYEHHOT'O JIUTIA B Te-



YyeHHe YCTaHOBJIGHHOTO 3aKOHOM BpeMeHu. HeszanamstHoe Bpe-
Msl He YCTaHABJIMBAJIO MpaBa BHOBb, a JIMIIb CIIYXKUJIO JOKa3a-
TEJIbCTBOM JaBHETO CYIIECTBOBAHMs JaHHOTO IMpaBa. DTO 3Ha-
YKUJIO, YTO HE TOJIKO CaMmoe IMPaBO, HO U BCE MPOU3BOIHBIE OT
HEro M YCTaHOBJICHHBIC paHee MpaBa COXpaHsuM cuity. Hampu-
Mep, OOIIKe JOPOrd COCEHUX YJYACTKOB MPHU3HABAIKCH OOIIle-
CTBEHHBIMH, €CJTH OblJIa YCTAHOBJIEHA Vetustas 0OIIero mojb30Ba-
HUS, JAPEBHUIA BOIOIIPOBOJ] CUMTAIIM MPOJIOKEHHBIM Ha OCHOBA-
HWU CEPBUTYTHOTO IpaBa. PaHee puMcKomy nipaBy ObLIN U3BECT-
HbI JIWIIIb 3aKOHHBIE CPOKH, YCTAHOBJICHHbIE JIJIS1 OTJE/IbHBIX KC-
KOB (HarmpuMep, MpeTOpCKre UCKU OrPaHUYMBAJIACh TOTUYHBIM
cpokoMm). VckoBast JaBHOCTD IMOTaIaeTcsi, €CJIM B TEYEHUE CPO-
Ka ee JICHCTBUS yIIPaBOMOUYCHHOE JIMIIO MpeHeOperaeT MmpaBoM
npeIbsIBJICHUS MPUTSA3aHusl. TeueHre NCKOBOM TABHOCTHA MOKET
ObITh BpEMEHHO MPUOCTaHOBJIEHO. OCHOBAaHUEM €€ ITPUOCTAHOB-
JIEHUsI MOTYT OBbITh Pa3JIMYHBIC TPUYMHBI, HATPUMED COCTaBJIC-
HME OIMCHU HACJIE/ICTBEHHOTro nMyIecTBa. C ycTpaHeHHEM OCHO-
BaHMs TEYEHHE MCKOBOM JaBHOCTU BO30OHOBJISAETCS, U U3 00IIIEe-
0 CpOKa UCKJTI0YAETCS JIUIIb BPEMS PHOCTAHOBKH.

Pazanuajioch:

1) 3apaHee U3BeCTHOE, KaJIeHAApHOE BPeMsl, KOTOPOE OIpejie-
JISIeTCS TI0 KaJIeH1apio, HAlpUMep MalcKue KaJIeH bl TAaKOro-TO
rojia OT OCHOBaHHUsI ropoja (T. e. Puma);

2) NOABMIKHOE BPEMsl, KOTJIa CPOK OIpeIesiseTCss HCTeYEHUEM
BpPEMEHH OT M3BECTHOTO COOBITHSI, HAIIPUMEP OIpPE/IC/ICHUE CO-
BepitieHHosIeTHs1. COBepIlleHHOIETHE HACTYIAET, KOrJa UCTeueT



OIpe/IeJICHHBIN MEPUO] CO BPEMEHH POXKIICHUS.

Bo3Mo0:xHO 1BOsIKOE CYNCIEeHI€ BpEeMEeHH:

1) computatio naturalis, Korjga c4eT B€I€TCs TOYHO OT MOMEH-
Ta TOTO JIHSI, KOT/Ia COBEPIIMIIOCH COOBITHE, IO COOTBETCTBYIOIIE-
ro MOMEHTa JIHs ucTeueHusi cpoka. Hampumep, maior aetas (25-
JIeTHe) HACTyMaeT B Yac, COOTBETCTBYIOIIUI Yacy POXKICHUS;

2) computatio civilis, korga BO BHUIMaHUe He OepyTcsl MEHb-
1IMe JIeJIeHUs] BpEMEHH, YeM JIeHb.

[MepBbIM AHEM cUMTAETCS IeHb COOBITHS (OT MOJIYHOUH JI0 TIO-
JIYHOYH); TIOCTIEIHAY ONPE/IeNSIeTCS] pa3IMuHO; TIPU MPHOOpeTe-
HUM MPaBa CPOK KOHYAETCSI ¢ HACTYIIJICHUEM TOC/IIHErO JIHS, a
IIpY MOTEpe MpaBa CPOK UCTEKAET B MOCAEJHUIA MOMEHT MOCTIe/-
Hero JHs. ['og cuurancs B 365 nHei, Mecsll IPEeUMYIIECTBEHHO
B 30 gHe.

[Ipu ucuMcieHuu HEKOTOPHIX CPOKOB HE CBBIIIE Tofla He
NPUHUMAETCsl B pacyeT BpeMmsi, KOrja AaHHOe JIMIIO 1O yBa-
KUTEJIbHBIM TTPUYMHAM HE MOIJIO COBEPIIUTHh W3BECTHOTO JICH-
CTBUSI, TpeOyeMOoro 3aKOHOM. TakuMu yBaXUTEJTbHBIMU TTPUIH-
HAMM CUMTAJIUChH TUIEH, UCTIOTHEHUE TOCY/IapCTBEHHBIX MOpyYe-
HUIA, HEPO3BICK OTBETUMKA. BpeMms, ucuncisieMoe Tak, Ha3blBa-
Joch tempos utile, B MPOTUBOIMOIOKHOCTb HEITPEPHIBHOMY CYUe-
Ty, tempus continuum.



6. IlousiTHE U rPaAHUIIBI
OCYIIIeCTBJICHM MPaBa

PumMckoMy moHATHIO TpaBa (ius) COOTBETCTBYET KaK CMBICI
IIPaBOBOM HOPMBI, TPABOBOI'O MOPSJIKA, TaK U MPEJCTABJICHUE O
npase, IPUHAJIeKAIEM OTAEIbHOMY JIMILY B CHUTY IIpeII1CaHui
oOI11iero mpasa.

OcyuiecTBiieHre MpaBa — 3TO COBEPIICHUE KaKUX-THOO
JEWCTBUI MO 3alUTe HApYIIEHHBIX UHTEPECOB, T. €. OCYIIEeCTB-
JIeHHe 1IpaBa COCTOUT B COBEPLIEHUU JIMLIOM JEUCTBUI, CiTyka-
IUX Ui YAOBJIETBOPEHUS €0 MOJIOKHUTEIbHBIX HHTEPECOB, 3a-
MIMIIAEMBIX MPABOM, U B MPOTHUBOAEHCTBUM HAPYIICHUIO THUX
pas.

[TosTOMy COBEpIIIEHHO HEJOIMYCTUMO OCYLIECTBJIEHHUE TpaBa,
HAaIPaBJIEHHOE MCKJIIOYMTENIBHO Ha TO, YTOOBI BPEOUTh APYTUM.
DTUNIEUCTBUA TPU3HAIOTCA 3JIOYMBIIUIEHHBIMU, U BUHOBHBIN
OTBEYaeT Iepej MoTepHeBIIM. DTO MOJIOKEHUE UMeeT ollee
3HaueHue 1J1s npasa. Hekotopble nmpaBa MOryT OBITh OCYILECTB-
JIEHBI TOJIbKO TPH YCJIOBUM COOMIOAEHUS UyKUX UHTEPECOB, Ja-
e B TOM CJTydae, €CJIM 3TO MPECTaBIIsIeT COO0U HeyTOOCTBO IS
yIpaBOMOUYeHHOT0. Tak, HaHMMaTesb OTBEYAET Mepei COOCTBEH-
HHMKOM, HO MOCJIEIHUI He JOJIKEH YITyCKaTh U3 BUJLy UHTEPECHI
apeHjaTopa 1 HaHUMaTesl.

Kaxaplil MOXET MoJIb30BaThCSl CBOMM YaCTHBIM ITPABOM WIIU



OTKa3bIBaThcsl OT Hero. [Ipu ocyiecTBiaeHnn cyObeKTOM CBOMX
MIOJTHOMOYMI 0OBEKTUBHOE TPABO YKa3bIBAET €My Ha HEOOXO/IH-
MOCTb COOJTIO/IaTh T'PaHHULIBI CBOETO MIPaBa.

['paHuIaMU OCYILIECTBIIEHUS [TpaBa CUUTAIOTCS OTPaHUYEHUS,
YCTAHOBJIEHHbIE MPABOM IPU peau3alii CBOUX NpaB. Takum
o0pa3oM, 000 TpakJIaHUH MMEET MPABO OCYIIECTBIATH CBOH
npaBa Mo cOOCTBEHHOMY KeJIaHUIO WM He OcylIecTBIATh uX. Ho
IIPU OCYILUECTBJIEHUU 3TUX NPaB I'PaXJaHUH MUMEET ONpeaesieH-
HblE PAMKH WU TPAHULIBL.

O1r rpanubl ['ai onpeaensier B ABYX CIEAYIOIIUX TEKCTaX.
B nepBoM OH CTaHOBUTCSI HA TOYKY 3PEHHsS TIOJTHOTHI MCIOJb-
30BaHus NpaB: «HUKTO He cuuTaeTcss MOCTYNAIIMM 3JI0YMBbIIII-
JIEHHO, €CJIY OH MOJIb3YeTCs PUHAJIeKAIUM eMy IpaBoM». Bo
BTOPOM OH YKa3bIBa€T Ha TO, YTO OCYLIECTBJICHUE ITpaBa JOJIKHO
HAXOIWTh T'PAHUIy B COOCTBEHHOM Pa3yMHOM HMHTepece yrpa-
BOMOYEHHOTO Jinlia: «Mbl He J0JIKHBI 1Y PHO MOJIb30BAThCS CBO-
UM TIPaBOM; Ha TOM OCHOBaHMU PACTOUUTEJNISIM BOCHPEIIAETCS
YIPABJIEHUE UX UMYLIECTBOM».

WNHorpa ycranaBivBagach BO3MOXHOCTb MPUHYIUTh CyObeK-
Ta K UCIOJb30BAaHUIO CBOETO IpaBa, €CId 3TOro TpeOoBasM ce-
PbE3HBIE MHTEPECH APYIUX Jivil. Tak, Hampumep, B KoHuEe I B.
H. 9. HACJISHMKA 3aCTaBUJIA BCTYIUTD B HACIIECTBO, T. K. OH ObLT
00s13aH BbIIaTh HACJIE/ICTBO JAPYTOMY JIMILY.

3aKOH yKa3blBaeT Ha HEOOXOAUMOCTh OCYIIECTBIISATh HEKOTO-
pble YacTHbIE MpaBa (HapuMep, CEPBUTYThI TPOXOAA U MPOro-
Ha CKOTa) OCMOTPUTENIBHO, YTOOB HE BPEIUTh APYroMy IpaBy



(HarrpuMep, COOCTBEHHOCTH) M PYKOBOJCTBOBATHCS ISl 3TOTO
BO33peHreM o0opoTa. Bipouem, pumiisiHaM He ObUIO U3BECTHO
o0I1iee BOCHpeIeHUe 37I0yIOTPeOIIsATh TPABOM C €TMHCTBEHHOM
1eJbl0 HaBpeauTh ApyruM. KOctuanom ObuT BBEJIEH B TEKCT KJIac-
CHKOB OTJEJIbHBIN ClTy4aii moJoOHoro Bocnpenienusi: «Hakonerr,
Mapriesnn nuimer, 4To Helb3sl HIYero B3bICKUBATh C TOTO, KTO,
KOTasi Ha CBOEM YJacTKe, OTBeJI HICTOUHHK coce/ia (HeNb3s TaKKe
NPEABSBIATh UCKa 00 yMbIC/Ie: IOHSTHO, HE IOJKEH UMETh UC-
Ka, eCJIM KOMABIINK ciesia 3T0 0e3 HaMepeHU sl MPUYUHUTD BPell
COCey, HO JIIsl YAy4IIEHHs] CBOETO yJacTKa)».

3HAUUTENILHOCTD YYKOT0 MHTEepeca He BIIHSIIA TIPH OIpe/ierie-
HUM TPAHUIIBI 151 ocyniecTBieHus npaBa. CocTosiHue KpaiiHei
HEOOXOMMOCTH MOIJIO TIPUBOJUTH WHOT/IA K HAHECEHUIO KeM-
OO0 TOBPEKICHUI Ty:KOMY UMYIIecTBy. [loTeprieBimmii He mo-
Jlydasa B 9TOM Cllyyae MCKa Ha Bo3MelleHne. B kauecTBe rpu-
Mepa MOXHO mpuBecTu: «JIabeoH Takke NUILET, YTO He CJie-
JyeT MPeJOCTaBISITh HUKAKOTO MCKa, €ClIM TOHUMBIN Oypelt Ko-
pabiIb HACKOUMIT HA KQHATHI SIKOPE APYroro ¥ MaTpoch 00pyou-
JIM KaHATBI, TIOCKOJIbKY HeJIb3s1 ObUIO BBIOPAThCS HUKAKUM JIPY-
ruM 00pa3oM, Kak 0OpyOrB KaHaThl». TakuM 00Opa3oM, eCJIu To-
BpEkK/IEHHE UyKOr0 UMYIIIECTBA IPOUCXOIUT U3 HEOOXOIUMOCTHU
WY BBI3BAHO (POPC-MaKOPHBIMU OOCTOSITEILCTBAMHU, TO BO3ME-
IIeHUs] YOBITKOB HE TIPOUCXOJINT.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npenocraBieH OO0 «JIutPec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha JIutPec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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